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plementation of this chapter and any investiga-
tory or enforcement actions necessary for the
implementation of this chapter. Any person vio-
lating the provisions of this paragraph shall,
upon conviction, be subject to a fine of not more
than $1,000 or to imprisonment for not more
than one year, or to both, and, if an officer or
employee of the Floraboard or the Department
of Agriculture, shall be removed from office.

(4) Terms and conditions incidental to and not
inconsistent with the terms and conditions spec-
ified in this chapter and necessary to effectuate
the other provisions of such order.

(Pub. L. 97-98, title XVII, §1708, Dec. 22, 1981, 95
Stat. 1352.)

§4308. Referendum; necessity, etc.

(a) The Secretary shall conduct a referendum
among domestic producers and importers not ex-
empt under section 4311 of this title who, during
a representative period determined by the Sec-
retary, have been engaged in the production or
importation of flowers and plants, for the pur-
pose of ascertaining whether the issuance of an
order is approved or favored by such domestic
producers and importers. No order issued pursu-
ant to this chapter shall be effective unless the
Secretary determines that the issuance of such
order is approved or favored by not less than
two-thirds of the producers and importers vot-
ing in such referendum, or by a majority of the
producers and importers voting in such ref-
erendum if such majority produced and im-
ported not less than two-thirds of the total
value of the flowers and plants produced and im-
ported by those producers and importers voting
in such referendum during a representative pe-
riod defined by the Secretary.

(b) The Secretary shall be reimbursed from as-
sessments for all costs incurred by the Govern-
ment in connection with the conduct of the ref-
erendum, except for the salaries of Government
employees.

(Pub. L. 97-98, title XVII, §1709, Dec. 22, 1981, 95
Stat. 1354.)

§4309. Suspension and termination of orders

(a) Prerequisites

Whenever the Secretary finds that any order
issued under this chapter, or any provisions
thereof, obstructs or does not tend to effectuate
the declared policy of this chapter, the Sec-
retary shall terminate or suspend the operation
of such order or such provisions thereof.

(b) Referendum

The Secretary may conduct a referendum at
any time, and shall hold a referendum on re-
quest of 10 per centum or more of the number of
producers and importers voting in the ref-
erendum approving the order, to determine
whether such producers and importers favor the
termination or suspension of the order, and shall
suspend or terminate such order six months
after the Secretary determines that suspension
or termination of the order is approved or fa-
vored by a majority of the producers and im-
porters voting in such referendum who, during a
representative period determined by the Sec-
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retary, have been engaged in the production or
importation of flowers and plants.

(c) Nature of order

The termination or suspension of any order, or
any provision thereof, shall not be considered an
order within the meaning of this chapter.

(Pub. L. 97-98, title XVII, §1710, Dec. 22, 1981, 95
Stat. 1354.)

§4310. Amendments to orders

The provisions of this chapter applicable to or-
ders shall be applicable to amendments to or-
ders.

(Pub. L. 97-98, title XVII, §1711, Dec. 22, 1981, 95
Stat. 1354.)

§4311. Exemption from assessments

Any producer or importer whose total sales of
flowers and plants do not exceed $100,000 during
a twelve consecutive month period prior to the
date an assessment is due and payable shall be
exempt from assessments under this chapter
under such conditions and procedures as may be
prescribed in the order or rules and regulations
issued thereunder and shall not vote in any ref-
erendum under this chapter: Provided, That the
Floraboard shall have the discretion to make
annual adjustments in the level of exemption to
account for inflation. For the purpose of this
section, a producer’s or importer’s total sales
shall include, in those cases in which the pro-
ducer or importer is an individual, sales attrib-
utable to such person’s spouse, children, grand-
children, and parents; in those cases in which
the producer or importer is a partnership or a
member of a partnership, sales attributable to
the other partners; and, in those cases in which
the producer or importer is a corporation, sales
attributable to any corporate subsidiaries of
which such corporation owns 50 per centum or
more of the stock, or if such subsidiaries are not
corporations, subsidiaries which are controlled
by such corporation. In addition, in determining
a producer’s or importer’s total sales, the sales
of any corporation in which such producer or
importer owns 50 per centum or more of the
stock shall be attributed to such producer or im-
porter. For these purposes stock in the same
corporation which is owned by such producer’s
or importer’s spouse, children, grandchildren,
parents, partners, and any corporation 50 per
centum or more of whose stock is owned by the
producer or importer shall be treated as owned
by the producer or importer.

(Pub. L. 97-98, title XVII, §1712, Dec. 22, 1981, 95
Stat. 1354.)

§4312. Refund of assessments

Notwithstanding any other provisions of this
chapter, any producer or importer who pays an
assessment shall have the right to demand and
receive from the Floraboard a refund of such as-
sessment: Provided, That such demand shall be
made by such producer or importer in accord-
ance with regulations and on a form and within
a time period prescribed by the Floraboard and
approved by the Secretary, but in no event more
than sixty days after the end of the month in
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which the assessment was paid. Such refund
shall be made not later than sixty days after
submission of proof satisfactory to the
Floraboard that the producer or importer paid
the assessment for which refund is sought.

(Pub. L. 97-98, title XVII, §1713, Dec. 22, 1981, 95
Stat. 1355.)

§4313. Administrative and judicial review; proce-
dures applicable

(a) Any person subject to any order may file a
written petition with the Secretary, stating
that any such order or any provisions of such
order or any obligations imposed in connection
therewith is not in accordance with law and
praying for a modification thereof or to be ex-
empted therefrom. Such person shall thereupon
be given an opportunity for a hearing upon such
petition, in accordance with regulations pre-
scribed by the Secretary. After such hearing, the
Secretary shall make a ruling upon the prayer
of such petition which shall be final if in accord-
ance with law.

(b) The district courts of the United States in
any district in which such person is an inhab-
itant, or carries on business, are hereby vested
with jurisdiction to review such ruling, provided
a complaint for that purpose is filed within
twenty days from the date of the entry of such
ruling. Service of process in such proceedings
may be had upon the Secretary by delivering to
the Secretary a copy of the complaint. If the
court determines that such ruling is not in ac-
cordance with law, it shall remand such pro-
ceedings to the Secretary with directions either
(1) to make such ruling as the court shall deter-
mine to be in accordance with law, or (2) to take
such further proceedings as, in its opinion, the
law requires. The pendency of proceedings insti-
tuted pursuant to subsection (a) of this section
shall not impede, hinder, or delay the United
States or the Secretary from obtaining relief
pursuant to section 4314(a) of this title.

(Pub. L. 97-98, title XVII, §1714, Dec. 22, 1981, 95
Stat. 1355.)

§4314. Enforcement of provisions

(a) The several district courts of the United
States are vested with jurisdiction specifically
to enforce, and to prevent and restrain any per-
son from violating, any order or regulation
made or issued pursuant to this chapter. Any
civil action authorized to be brought under this
subsection shall be referred to the Attorney
General for appropriate action: Provided, That
nothing in this chapter shall be construed as re-
quiring the Secretary to refer to the Attorney
General violations of this chapter whenever the
Secretary believes that the administration and
enforcement of the program would be ade-
quately served by administrative action pursu-
ant to subsection (b) of this section or suitable
written notice or warning to any person com-
mitting such violations.

(b)(1) Any person who violates any provisions
of any order or regulation issued by the Sec-
retary pursuant to this chapter, or who fails or
refuses to pay, collect, or remit any assessment
or fee duly required thereunder, may be assessed
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a civil penalty by the Secretary of not less than
$500 or more than $5,000 for each such violation.
Each violation shall be a separate offense. In ad-
dition to or in lieu of such civil penalty the Sec-
retary may issue an order requiring such person
to cease and desist from continuing such viola-
tion or violations. No penalty may be assessed
or cease and desist order issued unless such per-
son is given notice and opportunity for a hearing
before the Secretary with respect to such viola-
tion. The order of the Secretary assessing a pen-
alty or imposing a cease and desist order shall
be final and conclusive unless the affected per-
son files an appeal from the Secretary’s order
with the appropriate United States court of ap-
peals.

(2) Any person against whom a violation is
found and a civil penalty assessed or cease and
desist order issued under paragraph (1) of this
subsection may obtain review in the court of ap-
peals of the United States for the circuit in
which such person resides or carries on business
or in the United States Court of Appeals for the
District of Columbia Circuit by filing a notice of
appeal in such court within thirty days from the
date of such order and by simultaneously send-
ing a copy of such notice by certified mail to the
Secretary. The Secretary shall promptly file in
such court a certified copy of the record upon
which such violation was found. The findings of
the Secretary shall be set aside only if found to
be unsupported by substantial evidence.

(3) Any person who fails to obey a cease and
desist order after it has become final and
unappealable, or after the appropriate court of
appeals has entered final judgment in favor of
the Secretary, shall be subject to a civil penalty
assessed by the Secretary, after opportunity for
a hearing and for judicial review pursuant to the
procedures specified in paragraphs (1) and (2) of
this subsection, of not more than $500 for each
offense, and each day during which such failure
continues shall be deemed a separate offense.

(4) If any person fails to pay an assessment of
a civil penalty after it has become a final and
unappealable order, or after the appropriate
court of appeals has entered final judgment in
favor of the Secretary, the Secretary shall refer
the matter to the Attorney General who shall
recover the amount assessed in any appropriate
district court of the United States. In such ac-
tion, the validity and appropriateness of the
final order imposing the civil penalty shall not
be subject to review.

(Pub. L. 97-98, title XVII, §1715, Dec. 22, 1981, 95
Stat. 1356.)

§4315. Certification of organizations; applicable
criteria and considerations

The eligibility of any organization to rep-
resent producers of flowers and plants of any
producing area of the United States or import-
ers of flowers and plants, for purposes of re-
questing the issuance of an order under section
4304 of this title, or making nominations under
section 4306(2) of this title, shall be certified by
the Secretary. Certification shall be based, in
addition to other available information, upon a
factual report submitted by the organization
which shall contain information deemed rel-
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