§2618

nominated by producers in such manner as may be pre-
scribed by the Secretary, that public representatives be
nominated by the board in such manner as may be pre-
scribed by the Secretary, and that, if producers fail to
select nominees for appointment to the board or the
board fails to nominate public representatives, the Sec-
retary may appoint persons on the basis of representa-
tion as provided for in such plan for provisions that the
board could be composed of representatives of pro-
ducers selected by the Secretary from nominations
made by producers in such manner as might be pre-
scribed by the Secretary and that, in the event pro-
ducers failed to select nominees for appointment to the
board, the Secretary was to appoint producers on the
basis of representation provided for in such plan.

Subsec. (e). Pub. L. 97-244, §2(2), substituted provi-
sions that the assessment rate include any referendum
and administrative costs estimated to be incurred by
the Department of Agriculture under this chapter, but
that the assessment rate for fiscal year 1982 and each
fiscal year thereafter not exceed one-half of 1 per cen-
tum of the immediate past ten calendar year United
States average price received for potatoes by growers
as reported by the Department of Agriculture, for pro-
visions that the assessment rate could not exceed 1
cent per hundred pounds of potatoes handled.

Subsec. (f)(1). Pub. L. 97-244, §2(3), substituted ‘‘as
may be authorized by the Secretary, including any ref-
erendum and administrative costs incurred by the De-
partment of Agriculture under this chapter” for ‘‘as
may be authorized by the Secretary’’.

§2618. Permissive terms and conditions of plans

Any plan issued pursuant to this chapter may
contain one or more of the following terms and
conditions:

(a) Exemptions

Providing authority to exempt from the provi-
sions of the plan potatoes used for nonfood uses,
and authority for the board to require satisfac-
tory safeguards against improper use of such ex-
emptions.

(b) Handler payment and reporting schedules

Providing for authority to designate different
handler payment and reporting schedules to rec-
ognize differences in marketing practices and
procedures utilized in different production
areas.

(c) Advertisement and sales promotion programs
or projects

Providing for the establishment, issuance, ef-
fectuation, and administration of appropriate
programs or projects for the advertising and
sales promotion of potatoes and potato products
and for the disbursement of necessary funds for
such purposes: Provided, however, That any such
program or project shall be directed toward in-
creasing the general demand for potatoes and
potato products: And provided further, That such
promotional activities shall comply with the
provisions of section 2617(f) of this title.

(d) Research and development projects and stud-
ies for marketing and utilization of potatoes

Providing for establishing and carrying on re-
search and development projects and studies to
the end that the marketing and utilization of
potatoes may be encouraged, expanded, im-
proved, or made more efficient, and for the dis-
bursement of necessary funds for such purposes.
(e) Reserve funds; accumulation; limitation

Providing for authority to accumulate reserve
funds from assessments collected pursuant to
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this chapter, to permit an effective and contin-
uous coordinated program of research, develop-
ment, advertising, and promotion in years when
the production and assessment income may be
reduced: Provided, That the total reserve fund
does not exceed the amount budgeted for two
years’ operation.

(f) Foreign markets; sales development and ex-
pansion

Providing for authority to use funds collected
herein, with the approval of the Secretary, for
the development and expansion of potato and
potato product sales in foreign markets.

(g) Assessment; refund

Providing that any potato producer or im-
porter against whose potatoes any assessment is
made and collected under authority of this chap-
ter and who is not in favor of supporting the re-
search and promotion program as provided for
under this chapter shall have the right to de-
mand and receive from the board a refund of
such assessment. Such demand shall be made
personally by such producer or importer in ac-
cordance with regulations and on a form and
within a time period prescribed by the board and
approved by the Secretary, but in no event less
than 90 days, and upon submission of proof satis-
factory to the board that the producer or im-
porter paid the assessment for which refund is
sought, and any such refund shall be made with-
in 60 days after demand therefor.

(h) Assessment authority

Providing for authority to assess imports of
tablestock, frozen, or processed potatoes for ul-
timate consumption by humans and seed pota-
toes into the United States.

(i) Incidental and necessary terms and condi-
tions

Terms and conditions incidental to and not in-
consistent with the terms and conditions speci-
fied in this chapter and necessary to effectuate
the other provisions of such plan.

(Pub. L. 91-670, title III, §309, Jan. 11, 1971, 84
Stat. 2044; Pub. L. 101-624, title XIX, §1941, Nov.
28, 1990, 104 Stat. 3867.)

Editorial Notes

AMENDMENTS

1990—Subsecs. (g) to (i). Pub. L. 101-624 added subsecs.
(g) and (h) and redesignated former subsec. (g) as (i).

§2619. Assessments

(a) Collection and payment; recordkeeping; limi-
tation

(1) Each handler designated by the board, pur-
suant to regulations issued under the plan, to
make payment of assessments shall be respon-
sible for payment to the board, as it may direct,
of any assessment levied on potatoes; and such
handler may collect from any producer or de-
duct from the proceeds paid to any producer, on
whose potatoes such assessment is made, any
such assessment required to be paid by such
handler. Such handler shall maintain a separate
record with respect to each producer for whom
potatoes were handled, and such records shall
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indicate the total quantity of potatoes handled
by him including those handled for producers
and for himself, shall indicate the total quantity
of potatoes handled by him which are included
under the terms of a plan as well as those which
are exempt under such plan, and shall indicate
such other information as may be prescribed by
the board. To facilitate the collection and pay-
ment of such assessments, the board may des-
ignate different handlers or classes of handlers
to recognize differences in marketing practices
or procedures utilized in any State or area. No
more than one such assessment shall be made on
any potatoes.

(2) When importers are subject to a plan, each
importer designated by the board, pursuant to
regulations issued under the plan, to make pay-
ment of assessments shall be responsible for
payment to the board, as it may direct, of any
assessment levied on potatoes. The assessment
on imported tablestock, frozen, or processed po-
tatoes for ultimate consumption by humans, and
seed potatoes shall be established by the board
so that the effective assessment shall equal that
on domestic production and shall be paid by the
importer to the board at the time of entry into
the United States. Each such importer shall
maintain a separate record including the total
quantity of tablestock, frozen, processed pota-
toes for ultimate consumption by humans, and
seed potatoes imported into the United States
that are included under the terms of the plan as
well as those that are exempt under such plan,
and shall indicate such other information as
may be prescribed by the board. No more than
one assessment shall be made on any imported
potatoes.

(b) Records and reports; availability

Handlers and importers responsible for pay-
ment of assessments under subsection (a) of this
section shall maintain and make available for
inspection by the Secretary such books and
records as required by the plan and file reports
at the times, in the manner, and having the con-
tent prescribed by the plan, to the end that in-
formation and data shall be made available to
the board and to the Secretary which is appro-
priate or necessary to the effectuation, adminis-
tration, or enforcement of this chapter or of any
plan or regulation issued pursuant to this chap-
ter.

(c) Confidential information; disclosure during
proceedings; prohibition inapplicable to gen-
eral statements and publication of violations;
penalties; removal from office

All information obtained pursuant to sub-
sections (a) and (b) of this section shall be kept
confidential by all officers and employees of the
Department of Agriculture and of the board, and
only such information so furnished or acquired
as the Secretary deems relevant shall be dis-
closed by them, and then only in a suit or ad-
ministrative hearing brought at the direction,
or upon the request, of the Secretary, or to
which he or any officer of the United States is
a party, and involving the plan with reference to
which the information to be disclosed was fur-
nished or acquired. Nothing in this section shall
be deemed to prohibit—

(1) the issuance of general statements based
upon the reports of a number of handlers or
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importers subject to a plan if such statements
do not identify the information furnished by
any person, or

(2) the publication by direction of the Sec-
retary of the name of any person violating any
plan together with a statement of the par-
ticular provisions of the plan violated by such
person.

Any such officer or employee violating the pro-
visions of this subsection shall upon conviction
be subject to a fine of not more than $1,000 or
imprisonment for not more than one year, or
both, and shall be removed from office.

(Pub. L. 91-670, title III, §310, Jan. 11, 1971, 84
Stat. 2044; Pub. L. 101-624, title XIX, §1942, Nov.
28, 1990, 104 Stat. 3867; Pub. L. 102-237, title VIII,
§804, Dec. 13, 1991, 105 Stat. 1882.)

Editorial Notes
AMENDMENTS

1991—Subsec. (a)(2). Pub. L. 102-237 substituted ‘‘(2)
When” for ““(2) when”’.

1990—Subsec. (a). Pub. L. 101-624, §1942(1), designated
existing provisions as par. (1) and added par. (2).

Subsec. (b). Pub. L. 101-624, §1942(2), inserted ‘‘and
importers” after ‘‘Handlers’.

Subsec. (c)(1). Pub. L. 101-624, §1942(3), inserted ‘‘or
importers’ after ‘“‘handlers’.

§2620. Procedural rights of persons subject to
plan

(a) Administrative proceedings; petition; hear-
ing; finality of ruling
Any person subject to a plan may file a writ-
ten petition with the Secretary, stating that
such plan or any provision of such plan or any
obligation imposed in connection therewith is
not in accordance with law and praying for a
modification thereof or to be exempted there-
from. He shall thereupon be given an oppor-
tunity for a hearing upon such petition, in ac-
cordance with regulations made by the Sec-
retary. After such hearing, the Secretary shall
make a ruling upon the prayer of such petition
which shall be final, if in accordance with law.
(b) Judicial review; jurisdiction; complaint; re-
mand; relief during pendency of proceedings
The district courts of the United States in any
district in which such person is an inhabitant,
or has his principal place of business, are hereby
vested with jurisdiction to review such ruling:
Provided, That a complaint for that purpose is
filed within twenty days from the date of the
entry of such ruling. Service of process in such
proceedings may be had upon the Secretary by
delivering to him a copy of the complaint. If the
court determines that such ruling is not in ac-
cordance with law, it shall remand such pro-
ceedings to the Secretary with directions either
(1) to make such ruling as the court shall deter-
mine to be in accordance with law, or (2) to take
such further proceedings as, in its opinion, the
law requires. The pendency of proceedings insti-
tuted pursuant to subsection (a) of this section
shall not impede, hinder, or delay the United
States or the Secretary from obtaining relief
pursuant to section 2621(a) of this title.

(Pub. L. 91-670, title III, §311, Jan. 11, 1971, 84
Stat. 2045.)
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