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1 See References in Text note below. 

Par. (21). Pub. L. 106–554, § 1(a)(5) [title I, § 101(5)], 
added par. (21). 

Par. (22). Pub. L. 106–554, § 1(a)(5) [title I, § 101(1)], re-
designated par. (13) as (22). 

Par. (23). Pub. L. 106–554, § 1(a)(5) [title I, 
§ 123(a)(1)(A)], inserted ‘‘or derivatives transaction exe-
cution facility’’ after ‘‘contract market’’. 

Pub. L. 106–554, § 1(a)(5) [title I, § 101(1)], redesignated 
par. (14) as (23). 

Par. (24). Pub. L. 106–554, § 1(a)(5) [title I, 
§ 123(a)(1)(B)], substituted ‘‘registered entity’’ for ‘‘con-
tract market’’ wherever appearing in heading and text 
and inserted concluding provisions. 

Pub. L. 106–554, § 1(a)(5) [title I, § 101(6)], added par. 
(24) and struck out heading and text of former par. (24). 
Text read as follows: ‘‘The term ‘member of a contract 
market’ means an individual, association, partnership, 
corporation, or trust owning or holding membership in, 
or admitted to membership representation on, a con-
tract market or given members’ trading privileges 
thereon.’’

Pub. L. 106–554, § 1(a)(5) [title I, § 101(1)], redesignated 
par. (15) as (24). 

Pars. (25) to (27). Pub. L. 106–554, § 1(a)(5) [title I, 
§ 101(6)], added pars. (25) to (27). 

Par. (28). Pub. L. 106–554, § 1(a)(5) [title I, § 101(1)], re-
designated par. (16) as (28). 

Pars. (29) to (33). Pub. L. 106–554, § 1(a)(5) [title I, 
§ 101(7)], added pars. (29) to (33).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–203, title VII, § 721(f), July 21, 2010, 124 
Stat. 1672, provided that: ‘‘Notwithstanding any other 
provision of this Act [see Tables for classification], the 
amendments made by subsection (a)(4) [amending this 
section] shall take effect on June 1, 2010.’’

Pub. L. 111–203, title VII, § 754, July 21, 2010, 124 Stat. 
1754, provided that: ‘‘Unless otherwise provided in this 
title [see Tables for classification], the provisions of 
this subtitle [subtitle A (§§ 711–754) of title VII of Pub. 
L. 111–203, see Tables for classification] shall take ef-
fect on the later of 360 days after the date of the enact-
ment of this subtitle [July 21, 2010] or, to the extent a 
provision of this subtitle requires a rulemaking, not 
less than 60 days after publication of the final rule or 
regulation implementing such provision of this sub-
title.’’

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment of this section and repeal of Pub. L. 
110–234 by Pub. L. 110–246 effective May 22, 2008, the 
date of enactment of Pub. L. 110–234, except as other-
wise provided, see section 4 of Pub. L. 110–246, set out 
as an Effective Date note under section 8701 of this 
title. 

Amendment by sections 13201(a) and 13203(a), (b) of 
Pub. L. 110–246 effective June 18, 2008, see section 
13204(a) of Pub. L. 110–246, set out as a note under sec-
tion 2 of this title. 

EFFECTIVE DATE 

Pub. L. 102–546, title IV, § 403, Oct. 28, 1992, 106 Stat. 
3625, provided that: ‘‘Except as otherwise specifically 
provided in this Act [enacting this section and section 
12e of this title, amending sections 2, 2a, 4, 4a, 6 to 6c, 
6e to 6g, 6j, 6p, 7 to 9a, 10a, 12, 12a, 12c, 13 to 13c, 15, 16, 
18, 19, 21, and 25 of this title, repealing section 26 of this 
title, enacting provisions set out as notes under sec-
tions 1a, 4a, 6c, 6e, 6j, 6p, 7a, 13, 16a, 21, and 22 of this 
title, and repealing provisions set out as a note under 
section 4a of this title], this Act and the amendments 
made by this Act shall become effective on the date of 
enactment of this Act [Oct. 28, 1992].’’

OTHER AUTHORITY 

Pub. L. 111–203, title VII, § 743, July 21, 2010, 124 Stat. 
1735, provided that: ‘‘Unless otherwise provided by the 

amendments made by this subtitle [subtitle A 
(§§ 711–754) of title VII of Pub. L. 111–203, see Tables for 
classification], the amendments made by this subtitle 
do not divest any appropriate Federal banking agency, 
the Commodity Futures Trading Commission, the Se-
curities and Exchange Commission, or other Federal or 
State agency of any authority derived from any other 
applicable law.’’

[For definitions of ‘‘appropriate Federal banking 
agency’’ and ‘‘State’’ as used in section 743 of Pub. L. 
111–203, set out above, see section 5301 of Title 12, Banks 
and Banking.] 

§ 1b. Requirements of Secretary of the Treasury 
regarding exemption of foreign exchange 
swaps and foreign exchange forwards from 
definition of the term ‘‘swap’’

(a) Required considerations 

In determining whether to exempt foreign ex-
change swaps and foreign exchange forwards 
from the definition of the term ‘‘swap’’, the Sec-
retary of the Treasury (referred to in this sec-
tion as the ‘‘Secretary’’) shall consider—

(1) whether the required trading and clearing 
of foreign exchange swaps and foreign ex-
change forwards would create systemic risk, 
lower transparency, or threaten the financial 
stability of the United States; 

(2) whether foreign exchange swaps and for-
eign exchange forwards are already subject to 
a regulatory scheme that is materially com-
parable to that established by this chapter for 
other classes of swaps; 

(3) the extent to which bank regulators of 
participants in the foreign exchange market 
provide adequate supervision, including cap-
ital and margin requirements; 

(4) the extent of adequate payment and set-
tlement systems; and 

(5) the use of a potential exemption of for-
eign exchange swaps and foreign exchange for-
wards to evade otherwise applicable regu-
latory requirements. 

(b) Determination 

If the Secretary makes a determination to ex-
empt foreign exchange swaps and foreign ex-
change forwards from the definition of the term 
‘‘swap’’, the Secretary shall submit to the ap-
propriate committees of Congress a determina-
tion that contains—

(1) an explanation regarding why foreign ex-
change swaps and foreign exchange forwards 
are qualitatively different from other classes 
of swaps in a way that would make the foreign 
exchange swaps and foreign exchange forwards 
ill-suited for regulation as swaps; and 

(2) an identification of the objective dif-
ferences of foreign exchange swaps and foreign 
exchange forwards with respect to standard 
swaps that warrant an exempted status. 

(c) Effect of determination 

A determination by the Secretary under sub-
section (b) shall not exempt any foreign ex-
change swaps and foreign exchange forwards 
traded on a designated contract market or swap 
execution facility from any applicable antifraud 
and antimanipulation provision under this chap-
ter.1 
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1 See References in Text note below. 

(Sept. 21, 1922, ch. 369, § 1b, as added Pub. L. 
111–203, title VII, § 722(h), July 21, 2010, 124 Stat. 
1674.)

Editorial Notes 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (c), was in the 
original ‘‘this title’’, and was translated as reading 
‘‘this Act’’, meaning act Sept. 21, 1922, ch. 369, 42 Stat. 
998, which is classified generally to this chapter, to re-
flect the probable intent of Congress, because act Sept. 
21, 1922, does not contain titles.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective on the later of 360 days after July 
21, 2010, or, to the extent a provision of subtitle A 
(§§ 711–754) of title VII of Pub. L. 111–203 requires a rule-
making, not less than 60 days after publication of the 
final rule or regulation implementing such provision of 
subtitle A, see section 754 of Pub. L. 111–203, set out as 
an Effective Date of 2010 Amendment note under sec-
tion 1a of this title. 

§ 2. Jurisdiction of Commission; liability of prin-
cipal for act of agent; Commodity Futures 
Trading Commission; transaction in inter-
state commerce 

(a) Jurisdiction of Commission; Commodity Fu-
tures Trading Commission 

(1) Jurisdiction of Commission 

(A) In general 

The Commission shall have exclusive juris-
diction, except to the extent otherwise pro-
vided in the Wall Street Transparency and 
Accountability Act of 2010 (including an 
amendment made by that Act) and subpara-
graphs (C), (D), and (I) of this paragraph and 
subsections (c) and (f), with respect to ac-
counts, agreements (including any trans-
action which is of the character of, or is 
commonly known to the trade as, an ‘‘op-
tion’’, ‘‘privilege’’, ‘‘indemnity’’, ‘‘bid’’, 
‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guaranty’’, 
or ‘‘decline guaranty’’), and transactions in-
volving swaps or contracts of sale of a com-
modity for future delivery (including signifi-
cant price discovery contracts), traded or ex-
ecuted on a contract market designated pur-
suant to section 7 of this title or a swap exe-
cution facility pursuant to section 7b–3 of 
this title or any other board of trade, ex-
change, or market, and transactions subject 
to regulation by the Commission pursuant 
to section 23 of this title. Except as herein-
above provided, nothing contained in this 
section shall (I) supersede or limit the juris-
diction at any time conferred on the Securi-
ties and Exchange Commission or other reg-
ulatory authorities under the laws of the 
United States or of any State, or (II) restrict 
the Securities and Exchange Commission 
and such other authorities from carrying out 
their duties and responsibilities in accord-
ance with such laws. Nothing in this section 
shall supersede or limit the jurisdiction con-
ferred on courts of the United States or any 
State. 

(B) Liability of principal for act of agent 

The act, omission, or failure of any offi-
cial, agent, or other person acting for any 

individual, association, partnership, cor-
poration, or trust within the scope of his em-
ployment or office shall be deemed the act, 
omission, or failure of such individual, asso-
ciation, partnership, corporation, or trust, 
as well as of such official, agent, or other 
person. 

(C) Designation of boards of trade as con-
tract markets; contracts for future deliv-
ery; security futures products; filing with 
Board of Governors of Federal Reserve 
System; judicial review 

Notwithstanding any other provision of 
law—

(i)(I) Except as provided in subclause (II), 
this chapter shall not apply to and the 
Commission shall have no jurisdiction to 
designate a board of trade as a contract 
market for any transaction whereby any 
party to such transaction acquires any 
put, call, or other option on one or more 
securities (as defined in section 77b(1) 1 of 
title 15 or section 3(a)(10) of the Securities 
Exchange Act of 1934 [15 U.S.C. 78c(a)(10)] 
on January 11, 1983), including any group 
or index of such securities, or any interest 
therein or based on the value thereof. 

(II) This chapter shall apply to and the 
Commission shall have jurisdiction with 
respect to accounts, agreements, and 
transactions involving, and may permit 
the listing for trading pursuant to section 
7a–2(c) of this title of, a put, call, or other 
option on 1 or more securities (as defined 
in section 77b(a)(1) of title 15 or section 
3(a)(10) of the Securities Exchange Act of 
1934 [15 U.S.C. 78c(a)(10)] on January 11, 
1983), including any group or index of such 
securities, or any interest therein or based 
on the value thereof, that is exempted by 
the Securities and Exchange Commission 
pursuant to section 36(a)(1) of the Securi-
ties Exchange Act of 1934 [15 U.S.C. 
78mm(a)(1)] with the condition that the 
Commission exercise concurrent jurisdic-
tion over such put, call, or other option; 
provided, however, that nothing in this 
paragraph shall be construed to affect the 
jurisdiction and authority of the Securi-
ties and Exchange Commission over such 
put, call, or other option. 

(ii) This chapter shall apply to and the 
Commission shall have exclusive jurisdic-
tion with respect to accounts, agreements 
(including any transaction which is of the 
character of, or is commonly known to the 
trade as, an ‘‘option’’, ‘‘privilege’’, ‘‘in-
demnity’’, ‘‘bid’’, ‘‘offer’’, ‘‘put’’, ‘‘call’’, 
‘‘advance guaranty’’, or ‘‘decline guar-
anty’’) and transactions involving, and 
may designate a board of trade as a con-
tract market in, or register a derivatives 
transaction execution facility that trades 
or executes, contracts of sale (or options 
on such contracts) for future delivery of a 
group or index of securities (or any inter-
est therein or based upon the value there-
of): Provided, however, That no board of 
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