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this chapter, including actions deemed necessary to
avoid undue hardship to borrowers in reconverting to
normal civilian production; and all of the authority
granted to the President, guaranteeing agencies, and
fiscal agents, under section 4531 of this title shall be ap-
plicable to actions taken pursuant to the authority
contained in this subsection’.

Act June 30, 1953, ch. 170, added second par.

1952—Subsec. (a). Act June 30, 1952, §121(b), extended
termination dates from Apr. 30, 1952, to Apr. 30, 1953,
and from June 30, 1952, to June 30, 1953.

Subsec. (d). Act June 30, 1952, §120, added subsec. (d).

1951—Subsec. (a). Acts July 31, 1951, §111, and June 30,
1951. Act July 31, 1951, struck out subsec. (a) relating to
termination of certain titles of act Sept. 8, 1950, and
substituted present subsec. (a). Act June 30, 1951, ex-
tended termination date from June 30, 1951, to July 31,
1951.

Subsec. (b). Act July 31, 1951, redesignated subsec. (c)
as (b) and struck out former subsec. (b) which related
to termination date of certain titles of act Sept. 8, 1950.
Former subsec. (b) was amended by act June 30, 1951, to
extend termination date from June 30, 1951, to July 31,
1951.

Subsecs. (¢), (d). Act July 31, 1951, §111, redesignated
subsec. (d) as (¢). Former subsec. (¢) redesignated (b).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-558 deemed to have be-
come effective Mar. 1, 1992, see section 304 of Pub. L.
102-558, set out as a note under section 4502 of this title.

EFFECTIVE DATE OF 1991 AMENDMENTS

Pub. L. 102-193, §2, Dec. 6, 1991, 105 Stat. 1593, provided
that: “This Act [amending this section] shall take ef-
fect on September 30, 1991.”

Amendment by Pub. L. 102-99 effective Oct. 20, 1990,
see section 7 of Pub. L. 102-99, set out as a note under
section 4511 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-294 effective June 30, 1980,
see section 107 of Pub. L. 96-294, set out as a note under
section 4502 of this title.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-152 effective at close of
Nov. 30, 1975, see section 9 of Pub. L. 94-152, as amended,
set out as a note under section 4558 of this title.

EFFECTIVE DATE OF 1955 AMENDMENT

Amendment by act Aug. 9, 1955, effective as of close
of July 31, 1955, see section 11 of act Aug. 9, 1955, set out
as a note under section 4502 of this title.

§4565. Authority to review certain mergers, ac-
quisitions, and takeovers
(a) Definitions
In this section:
(1) Clarification
The term ‘‘national security’ shall be con-
strued so as to include those issues relating to
‘“homeland security’’, including its application
to critical infrastructure.
(2) Committee; chairperson
The terms ‘‘Committee” and ‘‘chairperson’
mean the Committee on Foreign Investment
in the United States and the chairperson
thereof, respectively.
(3) Control

The term ‘‘control” means the power, direct
or indirect, whether exercised or not exer-
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cised, to determine, direct, or decide impor-
tant matters affecting an entity, subject to
regulations prescribed by the Committee.
(4) Covered transaction

(A) In general

Except as otherwise provided, the term
‘“‘covered transaction’” means—
(i) any transaction described in subpara-
graph (B)(i); and
(ii) any transaction described in clauses
(ii) through (v) of subparagraph (B) that is
proposed, pending, or completed on or
after the effective date set forth in section
1727 of the Foreign Investment Risk Re-
view Modernization Act of 2018.
(B) Transactions described

A transaction described in this subpara-
graph is any of the following:

(i) Any merger, acquisition, or takeover
that is proposed or pending after August
23, 1988, by or with any foreign person that
could result in foreign control of any
United States business, including such a
merger, acquisition, or takeover carried
out through a joint venture.

(ii) Subject to subparagraphs (C) and (E),
the purchase or lease by, or a concession
to, a foreign person of private or public
real estate that—

(I) is located in the United States;

(IT)(aa) is, is located within, or will
function as part of, an air or maritime
port; or

(bb)(AA) is in close proximity to a
United States military installation or
another facility or property of the
United States Government that is sen-
sitive for reasons relating to national se-
curity;

(BB) could reasonably provide the for-
eign person the ability to collect intel-
ligence on activities being conducted at
such an installation, facility, or prop-
erty; or

(CC) could otherwise expose national
security activities at such an installa-
tion, facility, or property to the risk of
foreign surveillance; and

(ITI) meets such other criteria as the
Committee prescribes by regulation, ex-
cept that such criteria may not expand
the categories of real estate to which
this clause applies beyond the categories
described in subclause (I1).

(iii) Any other investment, subject to
regulations prescribed under subpara-
graphs (D) and (E), by a foreign person in
any unaffiliated United States business
that—

(I) owns, operates, manufactures, sup-
plies, or services critical infrastructure;

(IT) produces, designs, tests, manufac-
tures, fabricates, or develops one or
more critical technologies; or

(ITI) maintains or collects sensitive
personal data of United States citizens
that may be exploited in a manner that
threatens national security.

(iv) Any change in the rights that a for-
eign person has with respect to a United
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States business in which the foreign per-
son has an investment, if that change
could result in—
(I) foreign control of the United States
business; or
(IT) an investment described in clause

(iii).

(v) Any other transaction, transfer,
agreement, or arrangement, the structure
of which is designed or intended to evade
or circumvent the application of this sec-
tion, subject to regulations prescribed by
the Committee.

(C) Real estate transactions

(i) Exception for certain real estate trans-
actions

A real estate purchase, lease, or conces-
sion described in subparagraph (B)(ii) does
not include a purchase, lease, or conces-
sion of—

(I) a single ‘“‘housing unit”’, as defined
by the Census Bureau; or

(IT) real estate in ‘‘urbanized areas’’, as
defined by the Census Bureau in the
most recent census, except as otherwise
prescribed by the Committee in regula-
tions in consultation with the Secretary
of Defense.

(ii) Definition of close proximity

With respect to a real estate purchase,
lease, or concession described in subpara-
graph (B)({i)(II)(bb)(AA), the Committee
shall prescribe regulations to ensure that
the term ‘‘close proximity’ refers only to
a distance or distances within which the
purchase, lease, or concession of real es-
tate could pose a national security risk in
connection with a United States military
installation or another facility or property
of the United States Government described
in that subparagraph.

(D) Other investments
(i) Other investment defined

For purposes of subparagraph (B)(iii),
the term ‘“‘other investment’ means an in-
vestment, direct or indirect, by a foreign
person in a United States business de-
scribed in that subparagraph that is not an
investment described in subparagraph
(B)(1) and that affords the foreign person—

(I) access to any material nonpublic
technical information in the possession
of the United States business;

(IT) membership or observer rights on
the board of directors or equivalent gov-
erning body of the United States busi-
ness or the right to nominate an indi-
vidual to a position on the board of di-
rectors or equivalent governing body; or

(ITI) any involvement, other than
through voting of shares, in substantive
decisionmaking of the United States
business regarding—

(aa) the use, development, acquisi-
tion, safekeeping, or release of sen-
sitive personal data of United States
citizens maintained or collected by the
United States business;
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(bb) the use, development acquisi-
tion, or release of critical tech-
nologies; or

(cc) the management, operation,
manufacture, or supply of critical in-
frastructure.

(ii) Material nonpublic technical informa-
tion defined

(I) In general

For purposes of clause (i)(I), and sub-
ject to regulations prescribed by the
Committee, the term ‘‘material non-
public technical information’ means in-
formation that—

(aa) provides knowledge, know-how,
or understanding, not available in the
public domain, of the design, location,
or operation of critical infrastructure;
or

(bb) is not available in the public do-
main, and is necessary to design, fab-
ricate, develop, test, produce, or manu-
facture critical technologies, including
processes, techniques, or methods.

(IT) Exemption for financial information

Notwithstanding subclause (I), for pur-
poses of this subparagraph, the term
“material nonpublic technical informa-
tion” does not include financial informa-
tion regarding the performance of a
United States business.

(iii) Regulations
(I) In general

The Committee shall prescribe regula-
tions providing guidance on the types of
transactions that the Committee con-
siders to be ‘‘other investment’’ for pur-
poses of subparagraph (B)(iii).

(IT) United States businesses that own,
operate, manufacture, supply, or
service critical infrastructure

The regulations prescribed by the
Committee with respect to an invest-
ment described in subparagraph
(B)(ii)(I) shall—

(aa) specify the critical infrastruc-
ture subject to that subparagraph
based on criteria intended to limit ap-
plication of that subparagraph to the
subset of critical infrastructure that is
likely to be of importance to the na-
tional security of the United States;
and

(bb) enumerate specific types and ex-
amples of such critical infrastructure.

(iv) Specific clarification for investment
funds

(I) Treatment of certain investment fund
investments

Notwithstanding clause (i)(IT) and sub-
ject to regulations prescribed by the
Committee, an indirect investment by a
foreign person in a United States busi-
ness described in subparagraph (B)(iii)
through an investment fund that affords
the foreign person (or a designee of the
foreign person) membership as a limited
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partner or equivalent on an advisory
board or a committee of the fund shall
not be considered an ‘‘other investment”’
for purposes of subparagraph (B)(iii) if—

(aa) the fund is managed exclusively
by a general partner, a managing
member, or an equivalent;

(bb) the general partner, managing
member, or equivalent is not a foreign
person;

(cc) the advisory board or committee
does not have the ability to approve,
disapprove, or otherwise control—

(AA) investment decisions of the
fund; or

(BB) decisions made by the general
partner, managing member, or equiv-
alent related to entities in which the
fund is invested;

(dd) the foreign person does not oth-
erwise have the ability to control the
fund, including the authority—

(AA) to approve, disapprove, or
otherwise control investment deci-
sions of the fund;

(BB) to approve, disapprove, or oth-
erwise control decisions made by the
general partner, managing member,
or equivalent related to entities in
which the fund is invested; or

(CC) to unilaterally dismiss, pre-
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(vi) Rule of construction

Any definition of ‘‘critical infrastruc-
ture” established under any provision of
law other than this section shall not be de-
terminative for purposes of this section.

(E) Country specification

The Committee shall prescribe regulations
that further define the term ‘‘foreign per-
son”’ for purposes of clauses (ii) and (iii) of
subparagraph (B). In prescribing such regu-
lations, the Committee shall specify criteria
to limit the application of such clauses to
the investments of certain categories of for-
eign persons. Such criteria shall take into
consideration how a foreign person is con-
nected to a foreign country or foreign gov-
ernment, and whether the connection may
affect the national security of the United
States.

(F) Transfers of certain assets pursuant to
bankruptcy proceedings or other defaults

The Committee shall prescribe regulations
to clarify that the term ‘‘covered trans-
action” includes any transaction described
in subparagraph (B) that arises pursuant to
a bankruptcy proceeding or other form of de-
fault on debt.

(5) Critical infrastructure

The term ‘‘critical infrastructure’” means,

subject to regulations prescribed by the Com-
mittee, systems and assets, whether physical
or virtual, so vital to the United States that
the incapacity or destruction of such systems
or assets would have a debilitating impact on
national security.

(6) Critical technologies

vent the dismissal of, select, or de-
termine the compensation of the
general partner, managing member,
or equivalent;

(ee) the foreign person does not have
access to material nonpublic technical
information as a result of its participa-

tion on the advisory board or com-
mittee; and

(ff) the investment otherwise meets
the requirements of this subparagraph.

(IT) Treatment of certain waivers
(aa) In general

For the purposes of items (cc) and
(dd) of subclause (I) and except as pro-
vided in item (bb), a waiver of a poten-
tial conflict of interest, a waiver of an
allocation limitation, or a similar ac-
tivity, applicable to a transaction pur-
suant to the terms of an agreement
governing an investment fund shall not
be considered to constitute control of
investment decisions of the fund or de-
cisions relating to entities in which
the fund is invested.

(bb) Exception

The Committee may prescribe regu-
lations providing for exceptions to
item (aa) for extraordinary cir-
cumstances.

(v) Exception for air carriers

For purposes of subparagraph (B)(iii),
the term ‘‘other investment’ does not in-
clude an investment involving an air car-
rier, as defined in section 40102(a)(2) of
title 49, that holds a certificate issued
under section 41102 of that title.

(A) In general

The term ‘‘critical technologies’” means
the following:

(i) Defense articles or defense services
included on the United States Munitions
List set forth in the International Traffic
in Arms Regulations under subchapter M
of chapter I of title 22, Code of Federal
Regulations.

(ii) Items included on the Commerce
Control List set forth in Supplement No. 1
to part 774 of the Export Administration
Regulations under subchapter C of chapter
VII of title 15, Code of Federal Regula-
tions, and controlled—

(I) pursuant to multilateral regimes,
including for reasons relating to na-
tional security, chemical and biological
weapons Dproliferation, nuclear non-
proliferation, or missile technology; or

(IT) for reasons relating to regional
stability or surreptitious listening.

(iii) Specially designed and prepared nu-
clear equipment, parts and components,
materials, software, and technology cov-
ered by part 810 of title 10, Code of Federal
Regulations (relating to assistance to for-
eign atomic energy activities).

(iv) Nuclear facilities, equipment, and
material covered by part 110 of title 10,
Code of Federal Regulations (relating to
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export and import of nuclear equipment
and material).

(v) Select agents and toxins covered by
part 331 of title 7, Code of Federal Regula-
tions, part 121 of title 9 of such Code, or
part 73 of title 42 of such Code.

(vi) Emerging and foundational tech-
nologies controlled pursuant to section
4817 of this title.

(B) Recommendations
(1) In general

The chairperson may recommend tech-
nologies for identification under the inter-
agency process set forth in section 4817(a)
of this title.

(ii) Matters informing recommendations

Recommendations by the chairperson
under clause (i) shall draw upon informa-
tion arising from reviews and investiga-
tions conducted under subsection (b), no-
tices submitted under subsection
(b)(1)(C)(i), declarations filed under sub-
section (b)(1)(C)(v), and non-notified and
non-declared transactions identified under
subsection (b)(1)(H).

(7) Foreign government-controlled transaction

The term ‘‘foreign government-controlled
transaction” means any covered transaction
that could result in the control of any United
States business by a foreign government or an
entity controlled by or acting on behalf of a
foreign government.

(8) Intelligence community

The term ‘‘intelligence community’ has the
meaning given that term in section 3003(4) of
title 50.
(9) Investment

The term ‘‘investment’” means the acquisi-
tion of equity interest, including contingent
equity interest, as further defined in regula-
tions prescribed by the Committee.
(10) Lead agency

The term ‘‘lead agency’’ means the agency
or agencies designated as the lead agency or
agencies pursuant to subsection (k)(5).
(11) Party

The term ‘‘party’” has the meaning given
that term in regulations prescribed by the
Committee.
(12) United States

The term ‘“United States’ means the several
States, the District of Columbia, and any ter-
ritory or possession of the United States.
(13) United States business

The term ‘“‘United States business’” means a
person engaged in interstate commerce in the
United States.
(b) National security reviews and investigations
(1) National security reviews

(A) In general

Upon receiving written notification under

subparagraph (C) of any covered transaction,
or pursuant to a unilateral notification ini-
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tiated under subparagraph (D) with respect
to any covered transaction, the President,
acting through the Committee—

(i) shall review the covered transaction
to determine the effects of the transaction
on the national security of the United
States; and

(ii) shall consider the factors specified in
subsection (f) for such purpose, as appro-
priate.

(B) Control by foreign government

If the Committee determines that the cov-
ered transaction is a foreign government-
controlled transaction, the Committee shall
conduct an investigation of the transaction
under paragraph (2).

(C) Written notice

(i) In general

(I) In general

Any party or parties to any covered
transaction may initiate a review of the
transaction under this paragraph by sub-
mitting a written notice of the trans-
action to the Chairperson of the Com-
mittee.

(IT) Comments and acceptance
(aa) In general

Subject to item (cc), the Committee
shall provide comments on a draft or
formal written notice or accept a for-
mal written notice submitted under
subclause (I) with respect to a covered
transaction not later than the date
that is 10 business days after the date
of submission of the draft or formal
written notice.

(bb) Completeness

If the Committee determines that a
draft or formal written notice de-
scribed in item (aa) is not complete,
the Committee shall notify the party
or parties to the transaction in writing
that the notice is not complete and
provide an explanation of all material
respects in which the notice is incom-
plete.

(cc) Stipulations required

The timing requirement under item
(aa) shall apply only in a case in which
the parties stipulate under clause (vi)
that the transaction is a covered trans-
action.

(ii) Withdrawal of notice

No covered transaction for which a no-
tice was submitted under clause (i) may be
withdrawn from review, unless a written
request for such withdrawal is submitted
to the Committee by any party to the
transaction and approved by the Com-
mittee.

(iii) Continuing discussions

A request for withdrawal under clause

(ii) shall not be construed to preclude any

party to the covered transaction from con-
tinuing informal discussions with the
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Committee or any member thereof regard-
ing possible resubmission for review pursu-
ant to this paragraph.

(iv) Inclusion of partnership and side
agreements

The Committee may require a written
notice submitted under clause (i) to in-
clude a copy of any partnership agree-
ments, integration agreements, or other
side agreements relating to the trans-
action, as specified in regulations pre-
scribed by the Committee.

(v) Declarations for certain covered trans-
actions

(I) In general

A party to any covered transaction
may submit to the Committee a declara-
tion with basic information regarding
the transaction instead of a written no-
tice under clause (i).

(IT) Regulations

The Committee shall prescribe regula-
tions establishing requirements for dec-
larations submitted under this clause. In
prescribing such regulations, the Com-
mittee shall ensure that such declara-
tions are submitted as abbreviated noti-
fications that would not generally ex-
ceed b pages in length.

(ITI) Committee response to declaration
(aa) In general

Upon receiving a declaration under
this clause with respect to a covered
transaction, the Committee may, at
the discretion of the Committee—

(AA) request that the parties to
the transaction file a written notice
under clause (i);

(BB) inform the parties to the
transaction that the Committee is
not able to complete action under
this section with respect to the
transaction on the basis of the dec-
laration and that the parties may
file a written notice under clause (i)
to seek written notification from the
Committee that the Committee has
completed all action under this sec-
tion with respect to the transaction;

(CC) initiate a unilateral review of
the transaction under subparagraph
(D); or

(DD) notify the parties in writing
that the Committee has completed
all action under this section with re-
spect to the transaction.

(bb) Timing

The Committee shall take action

under item (aa) not later than 30 days

after receiving a declaration under this
clause.

(cc) Rule of construction
Nothing in this subclause (other than
item (aa)(CC)) shall be construed to af-

fect the authority of the President or
the Committee to take any action au-

thorized by this section with respect to
a covered transaction.

(IV) Mandatory declarations

(aa) Regulations

The Committee shall prescribe regu-
lations specifying the types of covered
transactions for which the Committee
requires a declaration under this sub-
clause.

(bb) Certain covered transactions with
foreign government interests

(AA) In general

Except as provided in subitem
(BB), the parties to a covered trans-
action shall submit a declaration de-
scribed in subclause (I) with respect
to the transaction if the transaction
involves an investment that results
in the acquisition, directly or indi-
rectly, of a substantial interest in a
United States business described in
subsection (a)(4)(B)(iii) by a foreign
person in which a foreign govern-
ment has, directly or indirectly, a
substantial interest.

(BB) Substantial interest defined

In this item, the term ‘‘substantial
interest’ has the meaning given that
term in regulations which the Com-
mittee shall prescribe. In developing
those regulations, the Committee
shall consider the means by which a
foreign government could influence
the actions of a foreign person, in-
cluding through board membership,
ownership interest, or shareholder
rights. An interest that is excluded
under subparagraph (D) of subsection
(a)(4) from the term ‘‘other invest-
ment” as used in subparagraph
(B)(iii) of that subsection or that is
less than a 10 percent voting interest
shall not be considered a substantial
interest.

(CC) Waiver

The Committee may waive, with
respect to a foreign person, the re-
quirement under subitem (AA) for
the submission of a declaration de-
scribed in subclause (I) if the Com-
mittee determines that the foreign
person demonstrates that the invest-
ments of the foreign person are not
directed by a foreign government and
the foreign person has a history of
cooperation with the Committee.

(ce) Other declarations required by
Committee

The Committee may require the sub-
mission of a declaration described in
subclause (I) with respect to any cov-
ered transaction identified under regu-
lations prescribed by the Committee
for purposes of this item, at the discre-
tion of the Committee, that involves a
United States business described in
subsection (a)(4)(B)({ii)(II).
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(dd) Exception

The submission of a declaration de-
scribed in subclause (I) shall not be re-
quired pursuant to this subclause with
respect to an investment by an invest-
ment fund if—

(AA) the fund is managed exclu-
sively by a general partner, a man-
aging member, or an equivalent;

(BB) the general partner, managing
member, or equivalent is not a for-
eign person; and

(CC) the investment fund satisfies,
with respect to any foreign person
with membership as a limited part-
ner on an advisory board or a com-
mittee of the fund, the criteria speci-
fied in items (cc) and (dd) of sub-
section (a)(4)(D)(iv).

(ee) Submission of written notice as an
alternative

Parties to a covered transaction for
which a declaration is required under
this subclause may instead elect to
submit a written notice under clause
1.

(ff) Timing and refiling of submission

(AA) In general

In the regulations prescribed under
item (aa), the Committee may not
require a declaration to be submitted
under this subclause with respect to
a covered transaction more than 45
days before the completion of the
transaction.

(BB) Refiling of declaration

The Committee may not request or
recommend that a declaration sub-
mitted under this subclause be with-
drawn and refiled, except to permit
parties to a covered transaction to
correct material errors or omissions
in the declaration submitted with re-
spect to that transaction.

(gg) Penalties

The Committee may impose a pen-
alty pursuant to subsection (h)(3) with
respect to a party that fails to comply
with this subclause.

(vi) Stipulations regarding transactions
(I) In general

In a written notice submitted under
clause (i) or a declaration submitted
under clause (v) with respect to a trans-
action, a party to the transaction may—

(aa) stipulate that the transaction is

a covered transaction; and

(bb) if the party stipulates that the
transaction is a covered transaction
under item (aa), stipulate that the
transaction is a foreign government-
controlled transaction.

(IT) Basis for stipulation

A written notice submitted under
clause (i) or a declaration submitted
under clause (v) that includes a stipula-
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tion under subclause (I) shall include a
description of the basis for the stipula-
tion.

(D) Unilateral initiation of review

Subject to subparagraph (G), the President
or the Committee may initiate a review
under subparagraph (A) of—

(i) any covered transaction (other than a
covered transaction described in subpara-
graph (E));

(ii) any covered transaction described in
subparagraph (H), if any party to the
transaction submitted false or misleading
material information to the Committee in
connection with the Committee’s consider-
ation of the transaction or omitted mate-
rial information, including material docu-
ments, from information submitted to the
Committee; or

(iii) any covered transaction described in
subparagraph (E), if—

(I) any party to the transaction or the
entity resulting from consummation of
the transaction materially breaches a
mitigation agreement or condition de-
scribed in subsection ()(3)(A);

(IT) such breach is certified to the
Committee by the lead department or
agency monitoring and enforcing such
agreement or condition as a material
breach; and

(ITTI) the Committee determines that
there are no other adequate and appro-
priate remedies or enforcement tools
available to address such breach.

(E) Covered transactions described

A covered transaction is described in this
subparagraph if—

(i) the Committee has informed the par-
ties to the transaction in writing that the
Committee has completed all action under
this section with respect to the trans-
action; or

(ii) the President has announced a deci-
sion not to exercise the President’s au-
thority under subsection (d) with respect
to the transaction.

(F) Timing

Any review under this paragraph shall be
completed before the end of the 45-day pe-
riod beginning on the date of the acceptance
of written notice under subparagraph (C) by
the chairperson, or beginning on the date of
the initiation of the review in accordance
with subparagraph (D), as applicable.

(G) Limit on delegation of certain authority

The authority of the Committee to ini-
tiate a review under subparagraph (D) may
not be delegated to any person, other than
the Deputy Secretary or an appropriate
Under Secretary of the department or agen-
cy represented on the Committee.

(H) Identification of non-notified and non-de-
clared transactions

The Committee shall establish a process to
identify covered transactions for which—

(i) a notice under clause (i) of subpara-

graph (C) or a declaration under clause (v)



§4565

of that subparagraph is not submitted to
the Committee; and

(ii) information is reasonably available.
(2) National security investigations
(A) In general

In each case described in subparagraph (B),
the Committee shall immediately conduct
an investigation of the effects of a covered
transaction on the national security of the
United States, and take any necessary ac-
tions in connection with the transaction to
protect the national security of the United
States.

(B) Applicability

Subparagraph (A) shall apply in each case
in which—

(i) a review of a covered transaction
under paragraph (1) results in a determina-
tion that—

(I) the transaction threatens to impair
the national security of the TUnited
States and the risk has not been miti-
gated during or prior to the review of a
covered transaction under paragraph (1);

(IT) the transaction is a foreign govern-
ment-controlled transaction; or

(ITI) the transaction would result in
control of any critical infrastructure of
or within the United States by or on be-
half of any foreign person, if the Com-
mittee determines that the transaction
could impair national security, and that
such impairment to national security
has not been mitigated by assurances
provided or renewed with the approval of
the Committee, as described in sub-
section (I), during the review period
under paragraph (1); or

(ii) the lead agency recommends, and the
Committee concurs, that an investigation
be undertaken.

(C) Timing
(i) In general

Except as provided in clause (ii), any in-
vestigation under subparagraph (A) shall
be completed before the end of the 45-day
period beginning on the date on which the
investigation commenced.

(ii) Extension for extraordinary cir-
cumstances

(I) In general

In extraordinary circumstances (as de-
fined by the Committee in regulations),
the chairperson may, at the request of
the head of the lead agency, extend an
investigation under subparagraph (A) for
one 15-day period.

(IT) Nondelegation

The authority of the chairperson and
the head of the lead agency referred to in
subclause (I) may not be delegated to
any person other than the Deputy Sec-
retary of the Treasury or the deputy
head (or equivalent thereof) of the lead
agency, as the case may be.

(ITI) Notification to parties

If the Committee extends the deadline
under subclause (I) with respect to a cov-
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ered transaction, the Committee shall

notify the parties to the transaction of

the extension.

(D) Exception

(i) In general

Notwithstanding subparagraph (B)(i), an
investigation of a foreign government-con-
trolled transaction described in subclause
(IT) of subparagraph (B)(i) or a transaction
involving critical infrastructure described
in subclause (III) of subparagraph (B)()
shall not be required under this paragraph,
if the Secretary of the Treasury and the
head of the lead agency jointly determine,
on the basis of the review of the trans-
action under paragraph (1), that the trans-
action will not impair the national secu-
rity of the United States.
(ii) Nondelegation

The authority of the Secretary or the
head of an agency referred to in clause (i)
may not be delegated to any person, other
than the Deputy Secretary of the Treasury
or the deputy head (or the equivalent
thereof) of the lead agency, respectively.

(E) Guidance on certain transactions with
national security implications

The Chairperson shall, not later than 180
days after the effective date of the Foreign
Investment and National Security Act of
2007, publish in the Federal Register guid-
ance on the types of transactions that the
Committee has reviewed and that have pre-
sented national security considerations, in-
cluding transactions that may constitute
covered transactions that would result in
control of critical infrastructure relating to
United States national security by a foreign
government or an entity controlled by or
acting on behalf of a foreign government.

(3) Certifications to Congress

(A) Certified notice at completion of review
or assessment

Upon completion of a review under this
subsection that concludes action under this
section, or upon the Committee making a
notification under paragraph
(1)(C)(v)(III)(aa)(DD), the chairperson and
the head of the lead agency shall transmit a
certified notice to the members of Congress
specified in subparagraph (C)(iii).

(B) Certified report at completion of inves-
tigation

As soon as is practicable after completion
of an investigation under subsection (b) that
concludes action under this section, the
chairperson and the head of the lead agency
shall transmit to the members of Congress
specified in subparagraph (C)(iii) a certified
written report (consistent with the require-
ments of subsection (¢)) on the results of the
investigation, unless the matter under in-
vestigation has been sent to the President
for decision.

(C) Certification procedures

(i) In general

Each certified notice and report required
under subparagraphs (A) and (B), respec-
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tively, shall be submitted to the members
of Congress specified in clause (iii), and
shall include—

(I) a description of the actions taken
by the Committee with respect to the
transaction;

(IT) a certification that all relevant na-
tional security factors have received full
consideration; and

(ITI) whether the transaction is de-
scribed under clause (i), (ii), (iii), (iv), or
(v) of subsection (a)(4)(B).

(ii) Content of certification

BEach certified notice and report required
under subparagraphs (A) and (B), respec-
tively, shall be signed by the chairperson
and the head of the lead agency, and shall
state that, in the determination of the
Committee, there are no unresolved na-
tional security concerns with the trans-
action that is the subject of the notice or
report.

(iii) Members of Congress

BEach certified notice and report required
under subparagraphs (A) and (B), respec-
tively, shall be transmitted—

(I) to the Majority Leader and the Mi-
nority Leader of the Senate;

(IT) to the chair and ranking member
of the Committee on Banking, Housing,
and Urban Affairs of the Senate and of
any committee of the Senate having
oversight over the lead agency;

(ITI) to the Speaker and the Minority
Leader of the House of Representatives;

(IV) to the chair and ranking member
of the Committee on Financial Services
of the House of Representatives and of
any committee of the House of Rep-
resentatives having oversight over the
lead agency; and

(V) with respect to covered trans-
actions involving critical infrastructure,
to the members of the Senate from the
State in which the principal place of
business of the acquired United States
person is located, and the member from
the Congressional District in which such
principal place of business is located.

(iv) Signatures; limit on delegation
(I) In general

Each certified notice and report re-
quired under subparagraphs (A) and (B),
respectively, shall be signed by the
chairperson and the head of the lead
agency, which signature requirement
may only be delegated in accordance
with subclause (II).

(II) Delegation of certifications
(aa) In general

Subject to item (bb), the chair-
person, in consultation with the Com-
mittee, may determine the level of of-
ficial to whom the signature require-
ment under subclause (I) for the chair-
person and the head of the lead agency
may be delegated. The level of official
to whom the signature requirement

TITLE 50—WAR AND NATIONAL DEFENSE §4565

may be delegated may differ based on
any factor relating to a transaction
that the chairperson, in consultation
with the Committee, deems appro-
priate, including the type or value of
the transaction.

(bb) Limitation on delegation with re-
spect to certain transactions

The signature requirement under
subclause (I) may be delegated not
below the level of the Assistant Sec-
retary of the Treasury or an equivalent
official of the lead agency.

(v) Authority to consolidate documents

Instead of transmitting a separate cer-
tified notice or certified report under sub-
paragraph (A) or (B) with respect to each
covered transaction, the Committee may,
on a monthly basis, transmit such notices
and reports in a consolidated document to
the Members of Congress specified in
clause (iii).

(4) Analysis by Director of National Intel-

ligence
(A) Analysis required
(i) In general

Except as provided in subparagraph (B),
the Director of National Intelligence shall
expeditiously carry out a thorough anal-
ysis of any threat to the national security
of the United States posed by any covered
transaction, which shall include the iden-
tification of any recognized gaps in the
collection of intelligence relevant to the
analysis.

(ii) Views of intelligence community

The Director shall seek and incorporate
into the analysis required by clause (i) the
views of all affected or appropriate agen-
cies of the intelligence community with
respect to the transaction.

(iii) Updates

At the request of the lead agency, the
Director shall update the analysis con-
ducted under clause (i) with respect to a
covered transaction with respect to which
an agreement was entered into under sub-
section (1)(3)(A).

(iv) Independence and objectivity

The Committee shall ensure that its
processes under this section preserve the
ability of the Director to conduct analysis
under clause (i) that is independent, objec-
tive, and consistent with all applicable di-
rectives, policies, and analytic tradecraft
standards of the intelligence community.

(B) Basic threat information
(i) In general

The Director of National Intelligence
may provide the Committee with basic in-
formation regarding any threat to the na-
tional security of the United States posed
by a covered transaction described in
clause (ii) instead of conducting the anal-
ysis required by subparagraph (A).
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(ii) Covered transaction described

A covered transaction is described in
this clause if—

(I) the transaction is described in sub-
section (a)(4)(B)(ii);

(IT) the Director of National Intel-
ligence has completed an analysis pursu-
ant to subparagraph (A) involving each
foreign person that is a party to the
transaction during the 12 months pre-
ceding the review or investigation of the
transaction under this section; or

(ITI) the transaction otherwise meets
criteria agreed upon by the Committee
and the Director for purposes of this sub-
paragraph.

(C) Timing

The analysis required under subparagraph
(A) shall be provided by the Director of Na-
tional Intelligence to the Committee not
later than 30 days after the date on which
notice of the transaction is accepted by the
Committee under paragraph (1)(C), but such
analysis may be supplemented or amended,
as the Director considers necessary or appro-
priate, or upon a request for additional in-
formation by the Committee. The Director
may begin the analysis at any time prior to
acceptance of the notice, in accordance with
otherwise applicable law.

(D) Interaction with intelligence community

The Director of National Intelligence shall
ensure that the intelligence community re-
mains engaged in the collection, analysis,
and dissemination to the Committee of any
additional relevant information that may
become available during the course of any
investigation conducted under subsection (b)
with respect to a transaction.

(E) Independent role of Director

The Director of National Intelligence shall
be a nonvoting, ex officio member of the
Committee, and shall be provided with all
notices received by the Committee under
paragraph (1)(C) regarding covered trans-
actions, but shall serve no policy role on the
Committee, other than to provide analysis
under subparagraphs (A) and (C) in connec-
tion with a covered transaction.

(F) Assessment of operational impact

The Director may provide to the Com-
mittee an assessment, separate from the
analyses under subparagraphs (A) and (B), of
any operational impact of a covered trans-
action on the intelligence community and a
description of any actions that have been or
will be taken to mitigate any such impact.
(G) Submission to Congress

The Committee shall submit the analysis
required by subparagraph (A) with respect to
a covered transaction to the Select Com-
mittee on Intelligence of the Senate and the
Permanent Select Committee on Intel-
ligence of the House of Representatives upon
the conclusion of action under this section
(other than compliance plans under sub-
section (I)(6)) with respect to the trans-
action.
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(5) Submission of additional information

No provision of this subsection shall be con-
strued as prohibiting any party to a covered
transaction from submitting additional infor-
mation concerning the transaction, including
any proposed restructuring of the transaction
or any modifications to any agreements in
connection with the transaction, while any re-
view or investigation of the transaction is on-
going.

(6) Notice of results to parties

The Committee shall notify the parties to a
covered transaction of the results of a review
or investigation under this section, promptly
upon completion of all action under this sec-
tion.

(7) Regulations

Regulations prescribed under this section
shall include standard procedures for—

(A) submitting any notice of a covered
transaction to the Committee;

(B) submitting a request to withdraw a
covered transaction from review;

(C) resubmitting a notice of a covered
transaction that was previously withdrawn
from review; and

(D) providing notice of the results of a re-
view or investigation to the parties to the
covered transaction, upon completion of all
action under this section.

(8) Tolling of deadlines during lapse in appro-
priations

Any deadline or time limitation under this

subsection shall be tolled during a lapse in ap-
propriations.

(c) Confidentiality of information

(1) In general

Except as provided in paragraph (2), any in-
formation or documentary material filed with
the President or the President’s designee pur-
suant to this section shall be exempt from dis-
closure under section 552 of title 5, and no such
information or documentary material may be
made public.
(2) Exceptions

Paragraph (1) shall not prohibit the disclo-
sure of the following:

(A) Information relevant to any adminis-
trative or judicial action or proceeding.

(B) Information to Congress or any duly
authorized committee or subcommittee of
Congress.

(C) Information important to the national
security analysis or actions of the Com-
mittee to any domestic governmental enti-
ty, or to any foreign governmental entity of
a United States ally or partner, under the
exclusive direction and authorization of the
chairperson, only to the extent necessary for
national security purposes, and subject to
appropriate confidentiality and classifica-
tion requirements.

(D) Information that the parties have con-
sented to be disclosed to third parties.

(3) Cooperation with allies and partners
(A) In general

The chairperson, in consultation with
other members of the Committee, should es-
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tablish a formal process for the exchange of
information under paragraph (2)(C) with gov-
ernments of countries that are allies or part-
ners of the United States, in the discretion
of the chairperson, to protect the national
security of the United States and those
countries.

(B) Requirements

The process established under subpara-
graph (A) should, in the discretion of the
chairperson—

(i) be designed to facilitate the harmoni-
zation of action with respect to trends in
investment and technology that could pose
risks to the mnational security of the
United States and countries that are allies
or partners of the United States;

(ii) provide for the sharing of informa-
tion with respect to specific technologies
and entities acquiring such technologies as
appropriate to ensure national security;
and

(iii) include consultations and meetings
with representatives of the governments of
such countries on a recurring basis.

(d) Action by the President
(1) In general

Subject to paragraph (4), the President may
take such action for such time as the Presi-
dent considers appropriate to suspend or pro-
hibit any covered transaction that threatens
to impair the national security of the United
States.

(2) Announcement by the President

The President shall announce the decision
on whether or not to take action pursuant to
paragraph (1) with respect to a covered trans-
action not later than 15 days after the earlier
of—

(A) the date on which the investigation of
the transaction under subsection (b) is com-
pleted; or

(B) the date on which the Committee oth-
erwise refers the transaction to the Presi-
dent under subsection (I)(2).

(3) Enforcement

The President may direct the Attorney Gen-
eral of the United States to seek appropriate
relief, including divestment relief, in the dis-
trict courts of the United States, in order to
implement and enforce this subsection.

(4) Findings of the President

The President may exercise the authority
conferred by paragraph (1), only if the Presi-
dent finds that—

(A) there is credible evidence that leads
the President to believe that a foreign per-
son that would acquire an interest in a
United States business or its assets as a re-
sult of the covered transaction might take
action that threatens to impair the national
security; and

(B) provisions of law, other than this sec-
tion and the International Emergency Eco-
nomic Powers Act [60 U.S.C. 1701 et seq.], do
not, in the judgment of the President, pro-
vide adequate and appropriate authority for
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the President to protect the national secu-
rity in the matter before the President.

(5) Factors to be considered

For purposes of determining whether to take
action under paragraph (1), the President shall
consider, among other factors each of the fac-
tors described in subsection (f), as appropriate.

(e) Actions and findings nonreviewable
(1) In general

The actions of the President under para-
graph (1) of subsection (d) and the findings of
the President under paragraph (4) of sub-
section (d) shall not be subject to judicial re-
view.

(2) Civil actions

A civil action challenging an action or find-
ing under this section may be brought only in
the United States Court of Appeals for the Dis-
trict of Columbia Circuit.

(8) Procedures for review of privileged infor-
mation

If a civil action challenging an action or
finding under this section is brought, and the
court determines that protected information
in the administrative record, including classi-
fied or other information subject to privilege
or protections under any provision of law, is
necessary to resolve the challenge, that infor-
mation shall be submitted ex parte and in
camera to the court and the court shall main-
tain that information under seal.

(4) Applicability of use of information provi-
sions

The use of information provisions of sections
1806, 1825, 1845, and 188le of this title shall not
apply in a civil action brought under this sub-
section.

(f) Factors to be considered

For purposes of this section, the President or
the President’s designee may, taking into ac-
count the requirements of national security,
consider—

(1) domestic production needed for projected
national defense requirements,

(2) the capability and capacity of domestic
industries to meet national defense require-
ments, including the availability of human re-
sources, products, technology, materials, and
other supplies and services,

(3) the control of domestic industries and
commercial activity by foreign citizens as it
affects the capability and capacity of the
United States to meet the requirements of na-
tional security,

(4) the potential effects of the proposed or
pending transaction on sales of military
goods, equipment, or technology to any coun-
try—

(A) identified by the Secretary of State—

(i) under section 4605(j)! of this title, as
a country that supports terrorism;

(ii) under section 4605(1)1 of this title, as
a country of concern regarding missile
proliferation; or

(iii) under section 4605(m)! of this title,
as a country of concern regarding the pro-

1See References in Text note below.
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liferation of chemical and biological weap-
ons;

(B) identified by the Secretary of Defense
as posing a potential regional military
threat to the interests of the United States;
or

(C) listed under section 2139a(c) of title 42
on the ‘“Nuclear Non-Proliferation-Special
Country List” (15 C.F.R. Part 778, Supple-
ment No. 4) or any successor list;

(6) the potential effects of the proposed or
pending transaction on United States inter-
national technological leadership in areas af-
fecting United States national security;

(6) the potential national security-related ef-
fects on United States critical infrastructure,
including major energy assets;

(7) the potential national security-related ef-
fects on United States critical technologies;

(8) whether the covered transaction is a for-
eign government-controlled transaction, as de-
termined under subsection (b)(1)(B);

(9) as appropriate, and particularly with re-
spect to transactions requiring an investiga-
tion under subsection (b)(1)(B), a review of the
current assessment of—

(A) the adherence of the subject country to
nonproliferation control regimes, including
treaties and multilateral supply guidelines,
which shall draw on, but not be limited to,
the annual report on ‘‘Adherence to and
Compliance with Arms Control, Non-
proliferation and Disarmament Agreements
and Commitments’ required by section 2593a
of title 22;

(B) the relationship of such country with
the United States, specifically on its record
on cooperating in counter-terrorism efforts,
which shall draw on, but not be limited to,
the report of the President to Congress
under section 7120 of the Intelligence Reform
and Terrorism Prevention Act of 2004; and

(C) the potential for transshipment or di-
version of technologies with military appli-
cations, including an analysis of national ex-
port control laws and regulations;

(10) the long-term projection of United
States requirements for sources of energy and
other critical resources and material; and

(11) such other factors as the President or
the Committee may determine to be appro-
priate, generally or in connection with a spe-
cific review or investigation.

(g) Additional information to Congress; confiden-
tiality

(1) Briefing requirement on request

The Committee shall, upon request from any
Member of Congress specified in subsection
(b)(3)(C)(iii), promptly provide briefings on a
covered transaction for which all action has
concluded under this section, or on compliance
with a mitigation agreement or condition im-
posed with respect to such transaction, on a
classified basis, if deemed necessary by the
sensitivity of the information. Briefings under
this paragraph may be provided to the con-
gressional staff of such a Member of Congress
having appropriate security clearance.
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(2) Application of confidentiality provisions
(A) In general

The disclosure of information under this
subsection shall be consistent with the re-
quirements of subsection (c). Members of
Congress and staff of either House of Con-
gress or any committee of Congress, shall be
subject to the same limitations on disclo-
sure of information as are applicable under
subsection (c).

(B) Proprietary information

Proprietary information which can be as-
sociated with a particular party to a covered
transaction shall be furnished in accordance
with subparagraph (A) only to a committee
of Congress, and only when the committee
provides assurances of confidentiality, un-
less such party otherwise consents in writ-
ing to such disclosure.

(h) Regulations
(1) In general

The President shall direct, subject to notice
and comment, the issuance of regulations to
carry out this section.

(2) Content

Regulations issued under this subsection
shall—

(A) provide for the imposition of civil pen-
alties for any violation of this section, in-
cluding any mitigation agreement entered
into, conditions imposed, or order issued
pursuant to this section;

(B) to the extent possible—

(i) minimize paperwork burdens; and

(ii) coordinate reporting requirements
under this section with reporting require-
ments under any other provision of Fed-
eral law;

(C) provide for an appropriate role for the
Secretary of Labor with respect to mitiga-
tion agreements; and

(D) provide that, in any review or inves-
tigation of a covered transaction conducted
by the Committee under subsection (b), the
Committee should—

(i) consider the factors specified in sub-
section (f); and

(ii) as appropriate, require parties to
provide to the Committee the information
necessary to consider such factors.

(i) Effect on other law

No provision of this section shall be construed
as altering or affecting any other authority,
process, regulation, investigation, enforcement
measure, or review provided by or established
under any other provision of Federal law, in-
cluding the International Emergency Economic
Powers Act [60 U.S.C. 1701 et seq.], or any other
authority of the President or the Congress under
the Constitution of the United States.

(j§) Technology risk assessments

In any case in which an assessment of the risk
of diversion of defense critical technology is per-
formed by a designee of the President, a copy of
such assessment shall be provided to any other
designee of the President responsible for review-
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ing or investigating a transaction under this
section.

(k) Committee on Foreign Investment in the
United States

(1) Establishment

The Committee on Foreign Investment in
the United States, established pursuant to Ex-
ecutive Order No. 11858, shall be a multi agen-
cy committee to carry out this section and
such other assignments as the President may
designate.

(2) Membership

The Committee shall be comprised of the fol-
lowing members or the designee of any such
member:

(A) The Secretary of the Treasury.

(B) The Secretary of Homeland Security.

(C) The Secretary of Commerce.

(D) The Secretary of Defense.

(B) The Secretary of State.

(F) The Attorney General of the United
States.

(G) The Secretary of Energy.

(H) The Secretary of Labor (nonvoting, ex
officio).

(I) The Director of National Intelligence
(nonvoting, ex officio).

(J) The heads of any other executive de-
partment, agency, or office, as the President
determines appropriate, generally or on a
case-by-case basis.

(3) Chairperson

The Secretary of the Treasury shall serve as
the chairperson of the Committee.

(4) Hiring authority
(A) Senior officials
(i) In general

BEach member of the Committee shall
designate an Assistant Secretary, or an
equivalent official, who is appointed by
the President, by and with the advice and
consent of the Senate, to carry out such
duties related to the Committee as the
member of the Committee may delegate.

(ii) Department of the Treasury
(I) In general

There shall be established in the Office
of International Affairs at the Depart-
ment of the Treasury 2 additional posi-
tions of Assistant Secretary of the
Treasury, who shall be appointed by the
President, by and with the advice and
consent of the Senate, to carry out such
duties related to the Committee as the
Secretary of the Treasury may delegate,
consistent with this section.

(IT) Assistant Secretary for Investment
Security

One of the positions of Assistant Sec-
retary of the Treasury authorized under
subclause (I) shall be the Assistant Sec-
retary for Investment Security, whose
duties shall be principally related to the
Committee, as delegated by the Sec-
retary of the Treasury under this sec-
tion.

(B) Special hiring authority

The heads of the departments and agencies
represented on the Committee may appoint,
without regard to the provisions of sections
3309 through 3318 of title 5, candidates di-
rectly to positions in the competitive serv-
ice (as defined in section 2102 of that title) in
their respective departments and agencies.
The primary responsibility of positions au-
thorized under the preceding sentence shall
be to administer this section.

(5) Designation of lead agency

The Secretary of the Treasury shall des-
ignate, as appropriate, a member or members
of the Committee to be the lead agency or
agencies on behalf of the Committee—

(A) for each covered transaction, and for
negotiating any mitigation agreements or
other conditions necessary to protect na-
tional security; and

(B) for all matters related to the moni-
toring of the completed transaction, to en-
sure compliance with such agreements or
conditions and with this section.

(6) Other members

The chairperson shall consult with the heads
of such other Federal departments, agencies,
and independent establishments in any review
or investigation under subsection (a), as the
chairperson determines to be appropriate, on
the basis of the facts and circumstances of the
covered transaction under review or investiga-
tion (or the designee of any such department
or agency head).

(7) Meetings

The Committee shall meet upon the direc-
tion of the President or upon the call of the
chairperson, without regard to section 552b of
title 5 (if otherwise applicable).

(1) Actions by the Committee to address national

security risks
(1) Suspension of transactions

The Committee, acting through the chair-
person, may suspend a proposed or pending
covered transaction that may pose a risk to
the national security of the United States for
such time as the covered transaction is under
review or investigation under subsection (b).
(2) Referral to President

The Committee may, at any time during the
review or investigation of a covered trans-
action under subsection (b), complete the ac-
tion of the Committee with respect to the
transaction and refer the transaction to the
President for action pursuant to subsection
(d).

(3) Mitigation
(A) Agreements and conditions
(i) In general

The Committee or a lead agency may, on
behalf of the Committee, negotiate, enter
into or impose, and enforce any agreement
or condition with any party to the covered
transaction in order to mitigate any risk
to the national security of the United
States that arises as a result of the cov-
ered transaction.
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(ii) Abandonment of transactions

If a party to a covered transaction has
voluntarily chosen to abandon the trans-
action, the Committee or lead agency, as
the case may be, may negotiate, enter into
or impose, and enforce any agreement or
condition with any party to the covered
transaction for purposes of effectuating
such abandonment and mitigating any risk
to the national security of the United
States that arises as a result of the cov-
ered transaction.

(iii) Agreements and conditions relating to
completed transactions

The Committee or lead agency, as the
case may be, may negotiate, enter into or
impose, and enforce any agreement or con-
dition with any party to a completed cov-
ered transaction in order to mitigate any
interim risk to the national security of the
United States that may arise as a result of
the covered transaction until such time
that the Committee has completed action
pursuant to subsection (b) or the President
has taken action pursuant to subsection
(d) with respect to the transaction.

(B) Treatment of outdated agreements or
conditions

The chairperson and the head of the lead
agency shall periodically review the appro-
priateness of an agreement or condition im-
posed under subparagraph (A) and terminate,
phase out, or otherwise amend the agree-
ment or condition if a threat no longer re-
quires mitigation through the agreement or
condition.

(C) Limitations

An agreement may not be entered into or
condition imposed under subparagraph (A)
with respect to a covered transaction unless
the Committee determines that the agree-
ment or condition resolves the national se-
curity concerns posed by the transaction,
taking into consideration whether the agree-
ment or condition is reasonably calculated
to—

(i) be effective;

(ii) allow for compliance with the terms
of the agreement or condition in an appro-
priately verifiable way; and

(iii) enable effective monitoring of com-
pliance with and enforcement of the terms
of the agreement or condition.

(D) Jurisdiction

The provisions of section 4556(b) of this
title shall apply to any mitigation agree-
ment entered into or condition imposed
under subparagraph (A).

(4) Risk-based analysis required
(A) In general

Any determination of the Committee to
suspend a covered transaction under para-
graph (1), to refer a covered transaction to
the President under paragraph (2), or to ne-
gotiate, enter into or impose, or enforce any
agreement or condition under paragraph
(3)(A) with respect to a covered transaction,
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shall be based on a risk-based analysis, con-
ducted by the Committee, of the effects on
the national security of the United States of
the covered transaction, which shall include
an assessment of the threat, vulnerabilities,
and consequences to national security re-
lated to the transaction.

(B) Actions of members of the Committee
(i) In general

Any member of the Committee who con-
cludes that a covered transaction poses an
unresolved national security concern shall
recommend to the Committee that the
Committee suspend the transaction under
paragraph (1), refer the transaction to the
President under paragraph (2), or nego-
tiate, enter into or impose, or enforce any
agreement or condition under paragraph
(3)(A) with respect to the transaction. In
making that recommendation, the member
shall propose or contribute to the risk-
based analysis required by subparagraph
(A).

(ii) Failure to reach consensus

If the Committee fails to reach con-
sensus with respect to a recommendation
under clause (i) regarding a covered trans-
action, the members of the Committee
who support an alternative recommenda-
tion shall produce—

(I) a written statement justifying the
alternative recommendation; and

(IT) as appropriate, a risk-based anal-
ysis that supports the alternative rec-
ommendation.

(C) Definitions

For purposes of subparagraph (A), the
terms ‘‘threat”, ‘‘vulnerabilities’, and ‘‘con-
sequences to national security’ shall have
the meanings given those terms by the Com-
mittee by regulation.

(5) Tracking authority for withdrawn notices

(A) In general

If any written notice of a covered trans-
action that was submitted to the Committee
under this section is withdrawn before any
review or investigation by the Committee
under subsection (b) is completed, the Com-
mittee shall establish, as appropriate—

(i) interim protections to address spe-
cific concerns with such transaction that
have been raised in connection with any
such review or investigation pending any
resubmission of any written notice under
this section with respect to such trans-
action and further action by the President
under this section;

(ii) specific time frames for resubmitting
any such written notice; and

(iii) a process for tracking any actions
that may be taken by any party to the
transaction, in connection with the trans-
action, before the notice referred to in
clause (ii) is resubmitted.

(B) Designation of agency

The lead agency, other than any entity of
the intelligence community, shall, on behalf
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of the Committee, ensure that the require-
ments of subparagraph (A) with respect to
any covered transaction that is subject to
such subparagraph are met.

(6) Negotiation, modification, monitoring, and
enforcement

(A) Designation of lead agency

The lead agency shall negotiate, modify,
monitor, and enforce, on behalf of the Com-
mittee, any agreement entered into or con-
dition imposed under paragraph (3) with re-
spect to a covered transaction, based on the
expertise with and knowledge of the issues
related to such transaction on the part of
the designated department or agency. The
lead agency may, at its discretion, seek and
receive the assistance of other departments
or agencies in carrying out the purposes of
this paragraph.

(B) Reporting by designated agency

The lead agency in connection with any
agreement entered into or condition imposed
with respect to a covered transaction shall—

(i) provide periodic reports to the Com-
mittee on any material modification to
any such agreement or condition imposed
with respect to the transaction; and

(ii) ensure that any material modifica-
tion to any such agreement or condition is
reported to the Director of National Intel-
ligence, the Attorney General of the

United States, and any other Federal de-

partment or agency that may have a mate-

rial interest in such modification.

(C) Compliance plans
(i) In general

In the case of a covered transaction with
respect to which an agreement is entered
into under paragraph (3)(A), the Com-
mittee or lead agency, as the case may be,
shall formulate, adhere to, and keep up-
dated a plan for monitoring compliance
with the agreement.

(ii) Elements

Each plan required by clause (i) with re-
spect to an agreement entered into under
paragraph (3)(A) shall include an expla-
nation of—

(I) which member of the Committee
will have primary responsibility for
monitoring compliance with the agree-
ment;

(IT) how compliance with the agree-
ment will be monitored;

(ITI) how frequently compliance re-
views will be conducted;

(IV) whether an independent entity
will be utilized under subparagraph (E)
to conduct compliance reviews; and

(V) what actions will be taken if the
parties fail to cooperate regarding moni-
toring compliance with the agreement.

(D) Effect of lack of compliance
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that a party or parties to the agreement or
condition are not in compliance with the
terms of the agreement or condition, the
Committee or lead agency may, in addition
to the authority of the Committee to impose
penalties pursuant to subsection (h)(3) and
to unilaterally initiate a review of any cov-
ered transaction under subsection
()Q)(D)H (i) —

(i) negotiate a plan of action for the
party or parties to remediate the lack of
compliance, with failure to abide by the
plan or otherwise remediate the lack of
compliance serving as the basis for the
Committee to find a material breach of the
agreement or condition;

(ii) require that the party or parties sub-
mit a written notice under clause (i) of
subsection (b)(1)(C) or a declaration under
clause (v) of that subsection with respect
to a covered transaction initiated after the
date of the determination of noncompli-
ance and before the date that is b years
after the date of the determination to the
Committee to initiate a review of the
transaction under subsection (b); or

(iii) seek injunctive relief.

(E) Use of independent entities to monitor
compliance

If the parties to an agreement entered into
under paragraph (3)(A) enter into a contract
with an independent entity from outside the
United States Government for the purpose of
monitoring compliance with the agreement,
the Committee shall take such action as is
necessary to prevent a conflict of interest
from arising by ensuring that the inde-
pendent entity owes no fiduciary duty to the
parties.

(F) Successors and assigns

Any agreement or condition entered into
or imposed under paragraph (3)(A) shall be
considered binding on all successors and as-
signs unless and until the agreement or con-
dition terminates on its own terms or is oth-
erwise terminated by the Committee in its
sole discretion.

(G) Additional compliance measures

Subject to subparagraphs (A) through (F),
the Committee shall develop and agree upon
methods for evaluating compliance with any
agreement entered into or condition imposed
with respect to a covered transaction that
will allow the Committee to adequately en-
sure compliance without unnecessarily di-
verting Committee resources from assessing
any new covered transaction for which a
written notice under clause (i) of subsection
(b)(1)(C) or declaration under clause (v) of
that subsection has been filed, and if nec-
essary, reaching a mitigation agreement
with or imposing a condition on a party to
such covered transaction or any covered
transaction for which a review has been re-
opened for any reason.

(m) Annual report to Congress
(1) In general

The chairperson shall transmit a report to
the chairman and ranking member of the com-

If, at any time after a mitigation agree-
ment or condition is entered into or imposed
under paragraph (3)(A), the Committee or
lead agency, as the case may be, determines
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mittee of jurisdiction in the Senate and the
House of Representatives, before July 31 of
each year on all of the reviews and investiga-
tions of covered transactions completed under
subsection (b) during the 12-month period cov-
ered by the report.

(2) Contents of report relating to covered

transactions

The annual report under paragraph (1) shall
contain the following information, with re-
spect to each covered transaction, for the re-
porting period:

(A) A list of all notices filed and all re-
views or investigations of covered trans-
actions completed during the period, with—

(i) a description of the outcome of each
review or investigation, including whether
an agreement was entered into or condi-
tion was imposed under subsection (I)(3)(A)
with respect to the transaction being re-
viewed or investigated, and whether the
President took any action under this sec-
tion with respect to that transaction;

(ii) basic information on each party to
each such transaction;

(iii) the nature of the business activities
or products of the United States business
with which the transaction was entered
into or intended to be entered into; and

(iv) information about any withdrawal
from the process.

(B) Specific, cumulative, and, as appro-
priate, trend information on the numbers of
filings, investigations, withdrawals, and de-
cisions or actions by the President under
this section.

(C) Cumulative and, as appropriate, trend
information on the business sectors involved
in the filings which have been made, and the
countries from which the investments have
originated.

(D) Information on whether companies
that withdrew notices to the Committee in
accordance with subsection (b)(1)(C)(ii) have
later refiled such notices, or, alternatively,
abandoned the transaction.

(E) The types of security arrangements
and conditions the Committee has used to
mitigate national security concerns about a
transaction, including a discussion of the
methods that the Committee and any lead
agency are using to determine compliance
with such arrangements or conditions.

(F) A detailed discussion of all perceived
adverse effects of covered transactions on
the national security or critical infrastruc-
ture of the United States that the Com-
mittee will take into account in its delibera-
tions during the period before delivery of the
next report, to the extent possible.

(G) Statistics on compliance plans con-
ducted and actions taken by the Committee
under subsection (I)(6), including subpara-
graph (D) of that subsection, during that pe-
riod, a general assessment of the compliance
of parties with agreements entered into and
conditions imposed under subsection (1)(3)(A)
that are in effect during that period, includ-
ing a description of any actions taken by the
Committee to impose penalties or initiate a
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unilateral review pursuant to subsection
(b)(1)(D)(iii), and any recommendations for
improving the enforcement of such agree-
ments and conditions.

(H) Cumulative and, as appropriate, trend
information on the number of declarations
filed under subsection (b)(1)(C)(v), the ac-
tions taken by the Committee in response to
those declarations, the business sectors in-
volved in those declarations, and the coun-
tries involved in those declarations.

(I) A description of—

(i) the methods used by the Committee
to identify non-notified and non-declared
transactions under subsection (b)(1)(H);

(ii) potential methods to improve such
identification and the resources required
to do so; and

(iii) the number of transactions identi-
fied through the process established under
that subsection during the reporting pe-
riod and the number of such transactions
flagged for further review.

(J) A summary of the hiring practices and
policies of the Committee pursuant to sub-
section (k)(4).

(K) A list of the waivers granted by the
Committee under subsection
)YM(CH(VHAV)(bb)(CC).

(3) Contents of report relating to critical tech-
nologies

In order to assist Congress in its oversight
responsibilities with respect to this section,
the President and such agencies as the Presi-
dent shall designate shall include in the an-
nual report submitted under paragraph (1)—

(A) an evaluation of whether there is cred-
ible evidence of a coordinated strategy by 1
or more countries or companies to acquire
United States companies involved in re-
search, development, or production of crit-
ical technologies for which the TUnited
States is a leading producer;

(B) an evaluation of whether there are in-
dustrial espionage activities directed or di-
rectly assisted by foreign governments
against private United States companies
aimed at obtaining commercial secrets re-
lated to critical technologies; and

(C) a description of the technologies rec-
ommended by the chairperson under sub-
section (a)(6)(B) for identification under the
interagency process set forth in section
4817(a) of this title.

(4) Form of report
(A) In general

All appropriate portions of the annual re-
port under paragraph (1) may be classified.
An unclassified version of the report, as ap-
propriate, consistent with safeguarding na-
tional security and privacy, shall be made
available to the public.

(B) Inclusion in classified version

If the Committee recommends that the
President suspend or prohibit a covered
transaction because the transaction threat-
ens to impair the national security of the
United States, the Committee shall, in the
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classified version of the report required
under paragraph (1), notify Congress of the
recommendation and, upon request, provide
a classified briefing on the recommendation.
(C) Inclusions in unclassified version

The unclassified version of the report re-
quired under paragraph (1) shall include,
with respect to covered transactions for the
reporting period—

(i) the number of notices submitted
under subsection (b)(1)(C)(i);

(ii) the number of declarations sub-
mitted under subsection (b)(1)(C)(v) and
the number of such declarations that were
required under subclause (IV) of that sub-
section;

(iii) the number of declarations sub-
mitted under subsection (b)(1)(C)(v) for
which the Committee required resubmis-
sion as notices under subsection
()A)C)();

(iv) the average number of days that
elapsed between submission of a declara-
tion under subsection (b)(1)(C)(v) and the
acceptance of the declaration by the Com-
mittee;

(v) the median and average number of
days that elapsed between acceptance of a
declaration by the Committee and a re-
sponse described in subsection
()(W)(CH(vV)ATD);

(vi) information on the time it took the
Committee to provide comments on, or to
accept, notices submitted under subsection
(h)(1)(C)(1), including—

(I) the average number of business days
that elapsed between the date of submis-
sion of a draft notice and the date on
which the Committee provided written
comments on the draft notice;

(IT) the average number of business
days that elapsed between the date of
submission of a formal written notice
and the date on which the Committee ac-
cepted or provided written comments on
the formal written notice; and

(IIT) if the average number of business
days for a response by the Committee re-
ported under subclause (I) or (II) exceed-
ed 10 business days—

(aa) an explanation of the causes of
such delays, including whether such
delays are caused by resource short-
ages, unusual fluctuations in the vol-
ume of notices, transaction character-
istics, or other factors; and

(bb) an explanation of the steps that
the Committee anticipates taking to
mitigate the causes of such delays and
otherwise to improve the ability of the
Committee to provide comments on, or
to accept, notices within 10 business
days;

(vii) the number of reviews or investiga-
tions conducted under subsection (b);

(viii) the number of investigations that
were subject to an extension under sub-
section (b)(2)(C)(i);

(ix) information on the duration of those
reviews and investigations, including the
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median and average number of days re-
quired to complete those reviews and in-
vestigations;

(X) the number of notices submitted
under subsection (b)(1)(C)(i) and declara-

tions submitted under subsection
(b)(1)(C)(v) that were rejected by the Com-
mittee;

(xi) the number of such notices and dec-
larations that were withdrawn by a party
to the covered transaction;

(xii) the number of such withdrawals
that were followed by the submission of a
subsequent such notice or declaration re-
lating to a substantially similar covered
transaction; and

(xiii) such other specific, cumulative, or
trend information that the Committee de-
termines is advisable to provide for an as-
sessment of the time required for reviews
and investigations of covered transactions
under this section.

(n) Certification of notices and assurances

(1) In general

Each notice, and any followup information,
submitted under this section and regulations
prescribed under this section to the President
or the Committee by a party to a covered
transaction, and any information submitted
by any such party in connection with any ac-
tion for which a report is required pursuant to
paragraph (6)(B) of subsection (1), with respect
to the implementation of any mitigation
agreement or condition described in paragraph
(3)(A) of subsection (1), or any material change
in circumstances, shall be accompanied by a
written statement by the chief executive offi-
cer or the designee of the person required to
submit such notice or information certifying
that, to the best of the knowledge and belief of
that person—

(A) the notice or information submitted
fully complies with the requirements of this
section or such regulation, agreement, or
condition; and

(B) the notice or information is accurate
and complete in all material respects.

(2) Effect of failure to submit

The Committee may not complete a review
under this section of a covered transaction and
may recommend to the President that the
President suspend or prohibit the transaction
under subsection (d) if the Committee deter-
mines that a party to the transaction has—

(A) failed to submit a statement required
by paragraph (1); or

(B) included false or misleading informa-
tion in a notice or information described in
paragraph (1) or omitted material informa-
tion from such notice or information.

(3) Applicability of law on fraud and false
statements

The Committee shall prescribe regulations
expressly providing for the application of sec-
tion 1001 of title 18, United States Code, to all
information provided to the Committee under
this section by any party to a covered trans-
action.
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(0) Testimony
(1) In general

Not later than March 31 of each year, the
chairperson, or the designee of the chair-
person, shall appear before the Committee on
Financial Services of the House of Representa-
tives and the Committee on Banking, Housing,
and Urban Affairs of the Senate to present tes-
timony on—

(A) anticipated resources necessary for op-
erations of the Committee in the following
fiscal year at each of the departments or
agencies represented on the Committee;

(B) the adequacy of appropriations for the
Committee in the current and the previous
fiscal year to—

(i) ensure that thorough reviews and in-
vestigations are completed as expedi-
tiously as possible;

(ii) monitor and enforce mitigation
agreements; and

(iii) identify covered transactions for
which a notice under clause (i) of sub-
section (b)(1)(C) or a declaration under
clause (v) of that subsection was not sub-
mitted to the Committee;

(C) management efforts to strengthen the
ability of the Committee to meet the re-
quirements of this section; and

(D) activities of the Committee under-
taken in order to—

(i) educate the business community,
with a particular focus on the technology
sector and other sectors of importance to
national security, on the goals and oper-
ations of the Committee;

(ii) disseminate to the governments of
countries that are allies or partners of the
United States best practices of the Com-
mittee that—

(I) strengthen national security re-
views of relevant investment trans-
actions; and

(IT) expedite such reviews when appro-
priate; and

(iii) promote openness to foreign invest-
ment, consistent with national security
considerations.

(2) Sunset

This subsection shall have no force or effect
on or after the date that is 7 years after Au-
gust 13, 2018.

(p) Funding
(1) Establishment of Fund

There is established in the Treasury of the
United States a fund, to be known as the
‘“Committee on Foreign Investment in the
United States Fund” (in this subsection re-
ferred to as the ‘“Fund’), to be administered
by the chairperson.

(2) Authorization of appropriations for the
Committee

There are authorized to be appropriated to
the Fund for each of fiscal years 2019 through
2023 $20,000,000 to perform the functions of the
Committee.
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(3) Filing fees
(A) In general

The Committee may assess and collect a
fee in an amount determined by the Com-
mittee in regulations, to the extent provided
in advance in appropriations Acts, without
regard to section 9701 of title 31, and subject
to subparagraph (B), with respect to each
covered transaction for which a written no-
tice is submitted to the Committee under
subsection (b)(1)(C)(i). The total amount of
fees collected under this paragraph may not
exceed the costs of administering this sec-
tion.

(B) Determination of amount of fee

(i) In general

The amount of the fee to be assessed
under subparagraph (A) with respect to a
covered transaction—

(I) may not exceed an amount equal to
the lesser of—
(aa) 1 percent of the value of the
transaction; or
(bb) $300,000, adjusted annually for
inflation pursuant to regulations pre-
scribed by the Committee; and

(IT) shall be based on the value of the
transaction, taking into account—

(aa) the effect of the fee on small
business concerns (as defined in sec-
tion 632 of title 15);

(bb) the expenses of the Committee
associated with conducting activities
under this section;

(cc) the effect of the fee on foreign
investment; and

(dd) such other matters as the Com-
mittee considers appropriate.

(ii) Updates

The Committee shall periodically recon-
sider and adjust the amount of the fee to
be assessed under subparagraph (A) with
respect to a covered transaction to ensure
that the amount of the fee does not exceed
the costs of administering this section and
otherwise remains appropriate.

(C) Deposit and availability of fees

Notwithstanding section 3302 of title 31,
fees collected under subparagraph (A) shall—
(i) be deposited into the Fund solely for
use in carrying out activities under this
section;

(ii) to the extent and in the amounts pro-
vided in advance in appropriations Acts, be
available to the chairperson;

(iii) remain available until expended; and

(iv) be in addition to any appropriations
made available to the members of the
Committee.

(D) Study on prioritization fee
(i) In general

Not later than 270 days after August 13,
2018, the chairperson, in consultation with
the Committee, shall complete a study of
the feasibility and merits of establishing a
fee or fee scale to prioritize the timing of
the response of the Committee to a draft
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or formal written notice during the period
before the Committee accepts the formal
written notice under subsection
(b)(1)(C)(i), in the event that the Com-
mittee is unable to respond during the
time required by subclause (II) of that sub-
section because of an unusually large in-
flux of notices, or for other reasons.

(ii) Submission to Congress

After completing the study required by
clause (i), the chairperson, or a designee of
the chairperson, shall submit to the Com-
mittee on Banking, Housing, and Urban
Affairs of the Senate and the Committee
on Financial Services of the House of Rep-
resentatives a report on the findings of the
study.

(4) Transfer of funds

To the extent provided in advance in appro-
priations Acts, the chairperson may transfer
any amounts in the Fund to any other depart-
ment or agency represented on the Committee
for the purpose of addressing emerging needs
in carrying out activities under this section.
Amounts so transferred shall be in addition to
any other amounts available to that depart-
ment or agency for that purpose.

(q) Centralization of certain Committee func-
tions
(1) In general

The chairperson, in consultation with the
Committee, may centralize certain functions
of the Committee within the Department of
the Treasury for the purpose of enhancing
interagency coordination and collaboration in
carrying out the functions of the Committee
under this section.

(2) Functions

Functions that may be centralized under
paragraph (1) include identifying non-notified
and non-declared transactions pursuant to
subsection (b)(1)(H), and other functions as de-
termined by the chairperson and the Com-
mittee.

(3) Rule of construction

Nothing in this section shall be construed as
limiting the authority of any department or
agency represented on the Committee to rep-
resent its own interests before the Committee.

(Sept. 8, 1950, ch. 932, title VII, §721, as added
Pub. L. 100-418, title V, §5021, Aug. 23, 1988, 102
Stat. 1425; amended Pub. L. 102-484, div. A, title
VIII, §837(a)-(c), (e), Oct. 23, 1992, 106 Stat.
2463-2465; Pub. L. 102-558, title I, §163, Oct. 28,
1992, 106 Stat. 4219; Pub. L. 103-359, title VIII,
§809(d), Oct. 14, 1994, 108 Stat. 3454; Pub. L.
110-49, §§2-7(b), 8-10, July 26, 2007, 121 Stat. 246,
252-2567, 259; Pub. L. 115-232, div. A, title XVII,
§§1703-1717(a), 1718, 1719(a), 1720, 1721(c),
1723-1725, Aug. 13, 2018, 132 Stat. 2177-2193, 2197,
2202, 2204-2206; Pub. L. 116-283, div. H, title
XCVII, §9721(a), Jan. 1, 2021, 134 Stat. 4839.)

Editorial Notes

REFERENCES IN TEXT

Section 1727 of the Foreign Investment Risk Review
Modernization Act of 2018, referred to in subsec.
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(a)(®(A)(i1), is section 1727 of Pub. L. 115-232. Section
1727(a), (b) of Pub. L. 115-232 is set out as an Effective
Date of 2018 Amendment note under this section.

For the effective date of the Foreign Investment and
National Security Act of 2007, referred to in subsec.
(b)(2)(E), see section 12 of Pub. L. 110-49, set out as an
Effective Date of 2007 Amendment note under section
5315 of Title 5, Government Organization and Employ-
ees.

The International Emergency Economic Powers Act,
referred to in subsecs. (d)(4)(B) and (i), is title II of Pub.
L. 95223, Dec. 28, 1977, 91 Stat. 1626, which is classified
generally to chapter 35 (§1701 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 1701 of this title
and Tables.

Section 4605 of this title, referred to in subsec.
(f)(4)(A), was repealed by Pub. L. 115-232, div. A, title
XVII, §1766(a), Aug. 13, 2018, 132 Stat. 2232.

Section 7120 of the Intelligence Reform and Ter-
rorism Prevention Act of 2004, referred to in subsec.
()(9)(B), is section 7120 of Pub. L. 108-458, title VII, Dec.
17, 2004, 118 Stat. 3803, which is not classified to the
Code.

Executive Order 11858, referred to in subsec. (k)(1), is
set out as a note under this section.

CODIFICATION

Section was formerly classified to section 2170 of the
former Appendix to this title prior to editorial reclassi-
fication and renumbering as this section.

AMENDMENTS

2021—Subsec. (b)(3)(A). Pub. L. 116-283, §9721(a)(1), in-
serted ‘‘or assessment’’ after ‘‘review’ in heading and
substituted ‘‘this subsection that concludes action
under this section, or upon the Committee making a
notification under paragraph (1)(C)(v)(III)(aa)(DD)” for
‘“ subsection (b) that concludes action under this sec-
tion” in text.

Subsec. (b)(3)(C)(H))(IID). Pub. L. 116-283, §9721(a)(2),
added subcl. (III).

2018—Subsec. (a). Pub. L. 115-232, §1703, amended sub-
sec. (a) generally. Prior to amendment, subsec. (a) de-
fined the terms ‘‘Committee’, ‘‘chairperson’, ‘‘con-
trol”’, ‘“‘covered transaction”, ‘‘foreign government-con-
trolled transaction’, ‘‘critical infrastructure’’, ‘‘crit-
ical technologies’, and ‘‘lead agency’ for purposes of
this section, and clarified construction of the term ‘‘na-
tional security’’ for purposes of this section.

Subsec. (b)(1)(C)(i). Pub. L. 115232, §1704, designated
existing provisions as subcl. (I), inserted heading, and
added subcl. (II).

Subsec. (D)(A)(C)iv) to (vi).
§§1705-1707, added cls. (iv) to (vi).

Subsec. (b)(1)(D). Pub. L. 115-232, §1708(2)(A), sub-
stituted ‘‘subparagraph (G)”’ for ‘‘subparagraph (F)”’ in
introductory provisions.

Subsec. (b)(1)(D)@). Pub. L. 115-232, §1708(2)(B), in-
serted ‘‘(other than a covered transaction described in
subparagraph (E))”’ after ‘‘any covered transaction’.

Subsec. (b)(1)(D)(ii). Pub. L. 115-232, §1708(2)(C), added
cl. (ii) and struck out former cl. (ii) which read as fol-
lows: ‘“‘any covered transaction that has previously
been reviewed or investigated under this section, if any
party to the transaction submitted false or misleading
material information to the Committee in connection
with the review or investigation or omitted material
information, including material documents, from infor-
mation submitted to the Committee; or’.

Subsec. (b)(1)(D)(iii). Pub. L. 115-232, §1708(2)(D)(1),
substituted ‘‘any covered transaction described in sub-
paragraph (E),” for ‘“‘any covered transaction that has
previously been reviewed or investigated under this
section,” in introductory provisions.

Pub. L. 115-232,

Subsec. (b)(1)(D)(dii)(I). Pub. L. 115-232, §1725(1)(A),
substituted ‘‘subsection (I)(3)(A)” for ‘‘subsection
(DDA,

Pub. L. 115-232, §1708(2)(D)(ii), struck out ‘‘inten-
tionally’’ before ‘‘materially breaches’’.
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Subsec. (b)(1)(D)(Aii)(IT). Pub. L. 115232,
§1708(2)(D)(iii), substituted ‘‘a material breach’ for ‘‘an
intentional material breach’.

Subsec. (b)()(D)(1ii)(IIT). Pub. L. 115-232,
§1708(2)(D)(iv), inserted ‘‘adequate and appropriate’ be-
fore ‘‘remedies or enforcement tools’’.

Subsec. (b)(1)(E). Pub. L. 115-232, §1708(3), added sub-
par. (E). Former subpar. (E) redesignated (F).

Subsec. (b)(1)(F). Pub. L. 115-232, §1709(1), which di-
rected the substitution of ‘45 for ‘‘30”’, was executed
by substituting ¢45-day’’ for ‘‘30-day’’, to reflect the
probable intent of Congress.

Pub. L. 115-232, §1708(1), redesignated subpar. (E) as
(F). Former subpar. (F) redesignated (G).

Subsec. (b)(1)(G). Pub. L. 115-232, §1708(1), redesig-
nated subpar. (F) as (G).

Subsec. (b)(1)(H). Pub. L. 115232, §1710, added subpar.
(H).
Subsec. (b)(2)(B)(1)(I). Pub. L. 115-232, §1725(1)(B), sub-
stituted ‘‘the risk” for ‘‘that threat’’.

Subsec. (b)(2)(C). Pub. L. 115-232, §1709(2), added sub-
par. (C) and struck out former subpar. (C). Prior to
amendment, text read as follows: ‘“Any investigation
under subparagraph (A) shall be completed before the
end of the 45-day period beginning on the date on which
the investigation commenced.”

Subsec. (b)(3)(C)(1)(A1). Pub. L. 115-232, §1711(1), added
subcl. (IT) and struck out former subcl. (II) which read
as follows: ‘‘identification of the determinative factors
considered under subsection (f).”

Subsec. (L)(3)(C)Av)(II). Pub. L. 115232, §1711(2),
added subcl. (IT) and struck out former subcl. (II) which
was comprised of introductory provisions and items
(aa) and (bb) relating to limitation on delegation of
certifications.

Subsec. (b)(3)(C)(v). Pub. L. 1156-232, §1711(3), added cl.
().
Subsec. (b)(4)(A). Pub. L. 115232, §1712(1), added sub-
par. (A) and struck out former subpar. (A). Prior to
amendment, text read as follows: ‘“The Director of Na-
tional Intelligence shall expeditiously carry out a thor-
ough analysis of any threat to the national security of
the United States posed by any covered transaction.
The Director of National Intelligence shall also seek
and incorporate the views of all affected or appropriate
intelligence agencies with respect to the transaction.”

Subsec. (b)(4)(B) to (E). Pub. L. 115232, §1712(2)—(4),
added subpar. (B), redesignated former subpars. (B) to
(D) as (C) to (E), respectively, and in subpar. (C) sub-
stituted 30" for *“20”.

Subsec. (b)(H)(F), (G). Pub. L. 115232, §1712(5), added
subpars. (F) and (G).

Subsec. (b)(8). Pub. L. 115-232, §1709(3), added par. (8).

Subsec. (¢c)(1). Pub. L. 115-232, §1713(1), (2), designated
existing provisions as par. (1), inserted heading, sub-
stituted ‘“‘Except as provided in paragraph (2), any in-
formation” for ‘“‘Any information’, and struck out at
end ‘, except as may be relevant to any administrative
or judicial action or proceeding. Nothing in this sub-
section shall be construed to prevent disclosure to ei-
ther House of Congress or to any duly authorized com-
mittee or subcommittee of the Congress.”’

Subsec. (¢)(2), (3). Pub. L. 115-232, §1713(3), added pars.
(2) and (3).

Subsec. (d)(2). Pub. L. 115-232, §1714, substituted
“with respect to a covered transaction not later than 15
days after the earlier of—

‘“(A) the date on which the investigation of the
transaction under subsection (b) is completed; or

‘“(B) the date on which the Committee otherwise re-
fers the transaction to the President under sub-

section (1)(2)”
for ‘“‘not later than 15 days after the date on which an
investigation described in subsection (b) is completed’’.

Subsec. (A)(4)(A). Pub. L. 115-232, §1725(2), substituted
‘“‘a foreign person that would acquire an interest in a
United States business or its assets as a result of the
covered transaction’ for ‘‘the foreign interest exer-
cising control’’.

Subsec. (e). Pub. L. 115-232, §1715, designated existing
provisions as par. (1), inserted heading, and added pars.
(2) to (4).
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Subsec. (h)(2). Pub. L. 115-232, §1716(1), (2), redesig-
nated par. (3) as (2) and struck out former par. (2). Prior
to amendment, text read as follows: ‘‘Regulations
issued under this section shall become effective not
later than 180 days after the effective date of the For-
eign Investment and National Security Act of 2007.”

Subsec. (h)(2)(A). Pub. L. 115-232, §1716(3)(A), sub-
stituted ‘‘including any mitigation agreement entered
into, conditions imposed, or order issued pursuant to
this section” for ‘‘including any mitigation agreement
entered into or conditions imposed pursuant to sub-
section ().

Subsec. (h)(2)(D).
added subpar. (D).

Subsec. (h)(3). Pub. L. 115-232, §1716(2), redesignated
par. (3) as (2).

Subsec. (j). Pub. L. 115-232, §1725(3), substituted
‘“‘transaction’ for ‘‘merger, acquisition, or takeover”’.

Subsec. (k)(4). Pub. L. 115-232, §1717(a), added par. (4)
and struck out former par. (4). Prior to amendment,
text read as follows: ‘“‘There shall be established an ad-
ditional position of Assistant Secretary of the Treas-
ury, who shall be appointed by the President, by and
with the advice and consent of the Senate. The Assist-
ant Secretary appointed under this paragraph shall re-
port directly to the Undersecretary of the Treasury for
International Affairs. The duties of the Assistant Sec-
retary shall include duties related to the Committee on
Foreign Investment in the United States, as delegated
by the Secretary of the Treasury under this section.”’

Subsec. (I). Pub. L. 1156-232, §1718(1), substituted ‘‘Ac-
tions by the Committee to address national security
risks”’ for ‘““‘Mitigation, tracking, and
postconsummation monitoring and enforcement’ in
heading.

Subsec. (1)(1), (2). Pub. L. 115-232, §1718(3), added pars.
(1) and (2). Former pars. (1) and (2) redesignated (3) and
(5), respectively.

Subsec. (1)(3). Pub. L. 115-232, §1718(2), redesignated
par. (1) as (3). Former par. (3) redesignated (6).

Subsec. (D(3)(A). Pub. L. 115-232, §1718(4)(A), sub-
stituted ‘‘Agreements and conditions’ for ‘‘In general’”’
in subpar. heading, designated existing provisions as cl.
(i), inserted cl. heading, substituted ‘‘risk” for
‘“‘threat’’, and added cls. (ii) and (iii).

Subsec. (1)(3)(B) to (D). Pub. L. 115-232, §1718(4)(B),
added subpars. (B) to (D) and struck out former subpar.
(B). Prior to amendment, text of subpar. (B) read as fol-
lows: ‘““‘Any agreement entered into or condition im-
posed under subparagraph (A) shall be based on a risk-
based analysis, conducted by the Committee, of the
threat to national security of the covered transaction.”’

Subsec. (1)(4). Pub. L. 115-232, §1718(5), added par. (4).

Subsec. (1)(5). Pub. L. 115-232, §1718(2), redesignated
par. (2) as (b).

Subsec. (1)(6)(B). Pub. L. 115-232, §1718(6), struck out
‘‘(as defined in the National Security Act of 1947)” after
‘“‘intelligence community’’.

Subsec. (1)(6). Pub. L. 115-232, §1718(2), redesignated
par. (3) as (6).

Subsec. (D(6)(A). Pub. L. 115-232, §1718(7)(A), sub-
stituted ‘‘paragraph (3)” for ‘“‘paragraph (1)’ and ‘‘The
lead agency may, at its discretion, seek and receive the
assistance of other departments or agencies in carrying
out the purposes of this paragraph’ for ‘‘Nothing in
this paragraph shall prohibit other departments or
agencies in assisting the lead agency in carrying out
the purposes of this paragraph”.

Subsec. (D)(6)(B). Pub. L. 115-232, §1718(7)(B), struck
out ‘(i) Modification reports’ before ‘“The lead agen-
cy”’, redesignated former subcls. (I) and (II) as cls. (i)
and (ii), respectively, and struck out former cl. (ii).
Prior to amendment, text of cl. (ii) read as follows:
“The Committee shall develop and agree upon methods
for evaluating compliance with any agreement entered
into or condition imposed with respect to a covered
transaction that will allow the Committee to ade-
quately assure compliance, without—

‘“(I) unnecessarily diverting Committee resources
from assessing any new covered transaction for which

Pub. L. 115-232, §1716(3)(B)-(D),
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a written notice has been filed pursuant to subsection

(b)(1)(C), and if necessary, reaching a mitigation

agreement with or imposing a condition on a party to

such covered transaction or any covered transaction
for which a review has been reopened for any reason;
or

‘(IT1) placing unnecessary burdens on a party to a
covered transaction.”

Subsec. (D)(6)(C) to (G). Pub. L. 115232, §1718(7)(C),
added subpars. (C) to (G).

Subsec. (mM)(2)(A). Pub. L. 115232, §1719(a)(1)(A),
amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows: ‘‘A list of all notices filed
and all reviews or investigations completed during the
period, with basic information on each party to the
transaction, the nature of the business activities or
products of all pertinent persons, along with informa-
tion about any withdrawal from the process, and any
decision or action by the President under this section.”

Subsec. (mM)2)(G) to (K). Pub. L. 115-232,
§1719(a)(1)(B), added subpars. (G) to (K).

Subsec. (m)(3). Pub. L. 115-232, §1719(a)(2), struck out
““(A) In general” before ‘“‘In order to assist’’, redesig-
nated former cls. (i) and (ii) as subpars. (A) and (B), re-
spectively, added subpar. (C), and struck out former
subpar. (B), which related to release of an unclassified
version of the report.

Subsec. (m)(4). Pub. L. 115-232, §1719(a)(3), added par.
4).

Subsec. (n). Pub. L. 115-232, §1720, designated existing
provisions as par. (1), inserted heading, in introductory
provisions substituted ‘‘paragraph (6)(B)”’ for ‘‘para-
graph (3)(B)” and ‘‘paragraph (3)(A)” for ‘‘paragraph
(1)(A)”’, redesignated former pars. (1) and (2) as subpars.
(A) and (B), respectively, of par. (1), and added pars. (2)
and (3).

Subsec. (0). Pub. L. 115-232, §1721(c), added subsec. (0).

Subsec. (p). Pub. L. 115-232, §1723, added subsec. (p).

Subsec. (q). Pub. L. 115-232, §1724, added subsec. (q).

2007—Subsec. (a). Pub. L. 110-49, §2, added subsec. (a)
and struck out former subsec. (a). Prior to amendment,
text read as follows: ‘“The President or the President’s
designee may make an investigation to determine the
effects on national security of mergers, acquisitions,
and takeovers proposed or pending on or after August
23, 1988, by or with foreign persons which could result
in foreign control of persons engaged in interstate com-
merce in the United States. If it is determined that an
investigation should be undertaken, it shall commence
no later than 30 days after receipt by the President or
the President’s designee of written notification of the
proposed or pending merger, acquisition, or takeover as
prescribed by regulations promulgated pursuant to this
section. Such investigation shall be completed no later
than 45 days after such determination.”

Subsec. (b). Pub. L. 110-49, §2, added subsec. (b) and
struck out former subsec. (b). Prior to amendment, text
read as follows: ‘‘“The President or the President’s des-
ignee shall make an investigation, as described in sub-
section (a), in any instance in which an entity con-
trolled by or acting on behalf of a foreign government
seeks to engage in any merger, acquisition, or takeover
which could result in control of a person engaged in
interstate commerce in the United States that could
affect the national security of the United States. Such
investigation shall—

‘(1) commence not later than 30 days after receipt
by the President or the President’s designee of writ-
ten notification of the proposed or pending merger,
acquisition, or takeover, as prescribed by regulations
promulgated pursuant to this section; and

‘“(2) shall be completed not later than 45 days after
its commencement.”

Subsec. (d). Pub. L. 110-49, §6, added subsec. (d) and
struck out former subsec. (d). Prior to amendment, text
read as follows: ‘‘Subject to subsection (d), the Presi-
dent may take such action for such time as the Presi-
dent considers appropriate to suspend or prohibit any
acquisition, merger, or takeover, of a person engaged in
interstate commerce in the United States proposed or
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pending on or after August 23, 1988, by or with foreign
persons so that such control will not threaten to im-
pair the national security. The President shall an-
nounce the decision to take action pursuant to this
subsection not later than 15 days after the investiga-
tion described in subsection (a) is completed. The
President may direct the Attorney General to seek ap-
propriate relief, including divestment relief, in the dis-
trict courts of the United States in order to implement
and enforce this section.”

Subsec. (e). Pub. L. 110-49, §6, added subsec. (e) and
struck out former subsec. (e). Prior to amendment, text
read as follows: ‘“The President may exercise the au-
thority conferred by subsection (¢) only if the Presi-
dent finds that—

‘(1) there is credible evidence that leads the Presi-
dent to believe that the foreign interest exercising
control might take action that threatens to impair
the national security, and

‘(2) provisions of law, other than this section and
the International Emergency Economic Powers Act
(50 U.S.C. 1701-1706), do not in the President’s judg-
ment provide adequate and appropriate authority for
the President to protect the national security in the
matter before the President.

The provisions of subsection (d) of this section shall
not be subject to judicial review.”’

Subsec. (f). Pub. L. 110-49, §4(1), struck out ‘‘among
other factors’ after ‘‘consider’ in introductory provi-
sions.

Subsec. (H)4)(B), (C). Pub. L. 110-49, §4(2)(A)—(0C),
added subpar. (B) and redesignated former subpar. (B)
as (C).

Subsec. (£)(6) to (11). Pub. L. 110-49, §4(2)(D)-(4), added
pars. (6) to (11).

Subsec. (g). Pub. L. 110-49, §7(a), amended subsec. (g)
generally. Prior to amendment, text read as follows:
“The President shall immediately transmit to the Sec-
retary of the Senate and the Clerk of the House of Rep-
resentatives a written report of the President’s deter-
mination of whether or not to take action under sub-
section (d), including a detailed explanation of the find-
ings made under subsection (e) and the factors consid-
ered under subsection (f). Such report shall be con-
sistent with the requirements of subsection (c) of this
Act.”

Subsec. (h). Pub. L. 110-49, §9, amended subsec. (h)
generally. Prior to amendment, text read as follows:
‘““The President shall direct the issuance of regulations
to carry out this section. Such regulations shall, to the
extent possible, minimize paperwork burdens and shall
to the extent possible coordinate reporting require-
ments under this section with reporting requirements
under any other provision of Federal law.”

Subsec. (i). Pub. L. 110-49, §10, amended subsec. (i)
generally. Prior to amendment, text read as follows:
‘““Nothing in this section shall be construed to alter or
affect any existing power, process, regulation, inves-
tigation, enforcement measure, or review provided by
any other provision of law.”

Subsec. (k). Pub. L. 110-49, §3, added subsec. (k) and
struck out former subsec. (k) which defined ‘‘critical
technologies’ and required the President and such
agencies as the President shall designate to submit
quadrennial reports, which could be classified, to Con-
gress concerning credible evidence of a coordinated
strategy by 1 or more countries or companies to ac-
quire U.S. companies involved in critical technologies
or foreign industrial espionage activities directed at
obtaining commercial secrets related to critical tech-
nologies.

Subsec. (1). Pub. L. 110-49, §5, added subsec. ().

Subsec. (m). Pub. L. 110-49, §7(b), added subsec. (m).

Subsec. (n). Pub. L. 11049, §8, added subsec. (n).

1994—Subsec. (k)(1)(B). Pub. L. 103-359 inserted ‘‘or di-
rectly assisted’” after ‘‘directed’.

1992—Subsecs. (b) to (e). Pub. L. 102-484, §837(a), added
subsec. (b) and redesignated former subsecs. (b) to (d) as
(c) to (e), respectively. Former subsec. (e) redesignated
®).
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Subsec. (f). Pub. L. 102-484, §837(a)(1), (b), redesig-
nated subsec. (e) as (f) and added pars. (4) and (5).
Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 102-484, §837(c), amended subsec.
(g) generally. Prior to amendment, subsec. (g) read as
follows: “If the President determines to take action
under subsection (c), the President shall immediately
transmit to the Secretary of the Senate and the Clerk
of the House of Representatives a written report of the
action which the President intends to take, including a
detailed explanation of the findings made under sub-
section (d).”

Pub. L. 102-484, §837(a)(1), redesignated subsec. (f) as
(g2). Former subsec. (g) redesignated (h).

Subsecs. (h), (i). Pub. L. 102-484, §837(a)(1), redesig-
nated subsecs. (g) and (h) as (h) and (i), respectively.

Subsec. (j). Pub. L. 102-484, §837(e), added subsec. (j).

Subsec. (k). Pub. L. 102-558 added subsec. (k).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2018 AMENDMENT

Pub. L. 115-232, div. A, title XVII, §1727(a), (b), Aug.
13, 2018, 132 Stat. 2206, 2207, as amended by Pub. L.
116-283, div. H, title XCVII, §9721(b)(1), Jan. 1, 2021, 134
Stat. 4840, provided that:

‘‘(a) IMMEDIATE APPLICABILITY OF CERTAIN PROVI-
SIONS.—The following shall take effect on the date of
the enactment of this Act [Aug. 13, 2018] and, as appli-
cable, apply with respect to any covered transaction
the review or investigation of which is initiated under
section 721 of the Defense Production Act of 1950 [50
U.S.C. 4565] on or after such date of enactment:

‘(1) Sections 1705, 1707, 1708, 1709, 1710, 1713, 1714,
1715, 1716, 1717, 1718, 1720, 1721, 1722, 1723, 1724, and 1725
[amending this section and enacting provisions set
out as a note under this section] and any amend-
ments made by those sections.

‘9(2) Section 1712 [amending this section] and the
amendments made by that section (except for clause
(iii) of section 721(b)(4)(A) of the Defense Production
Act of 1950 [50 U.S.C. 4565(b)(4)(A)], as added by sec-
tion 1712).

“(3) Paragraphs (1), (2), (), (@D(A)D), @B)I),
@®BAVD), DBV, (D(EF), (B), (6), (), (8), (9), (10),
(11), (12), and (13) of subsection (a) of section 721 of
the Defense Production Act of 1950 [50 U.S.C. 4565], as
amended by section 1703.

‘“(4) Section 721(m)(4) of the Defense Production Act
of 1950 [60 U.S.C. 4565(m)(4)], as amended by section
1719 (except for clauses (ii), (iii), (iv), and (v) of sub-
paragraph (C) of that section).

“(b) DELAYED APPLICABILITY OF CERTAIN PROVI-
SIONS.—

‘(1) IN GENERAL.—AnNy provision of or amendment
made by this subtitle [subtitle A (§§1701-1728) of title
XVII of div. A of Pub. L. 115-232, amending this sec-
tion and enacting provisions set out as notes under
this section and section 4501 of this title] not speci-
fied in subsection (a) shall—

‘“(A) take effect on the earlier of—
‘(i) the date that is 18 months after the date of
the enactment of this Act [Aug. 13, 2018]; or
‘“(ii) the date that is 30 days after publication in
the Federal Register of a determination by the
chairperson of the Committee on Foreign Invest-
ment in the United States that the regulations,
organizational structure, personnel, and other re-
sources necessary to administer the new provi-
sions are in place; and
“(B) apply with respect to any covered trans-
action the review or investigation of which is initi-
ated under section 721 of the Defense Production

Act of 1950 [60 U.S.C. 4565] on or after the date de-

scribed in subparagraph (A).

¢“(2) NONDELEGATION OF DETERMINATION.—The deter-
mination of the chairperson of the Committee on
Foreign Investment in the United States under para-
graph (1)(A) may not be delegated.”

TITLE 50—WAR AND NATIONAL DEFENSE

Page 1166

[Pub. L. 116-283, div. H, title XCVII, §9721(b)(2), Jan.
1, 2021, 134 Stat. 4840, provided that: ‘“The amendments
under paragraph (1) [amending section 1727(a) of Pub. L.
115-232, set out above] shall take effect on the date of
enactment of the Foreign Investment Risk Review
Modernization Act of 2018 [Aug. 13, 2018]."’]

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-49 applicable after the end
of the 90-day period beginning on July 26, 2007, see sec-
tion 12 of Pub. L. 11049, set out as a note under section
5315 of Title 5, Government Organization and Employ-
ees.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-558 deemed to have be-
come effective Mar. 1, 1992, see section 304 of Pub. L.
102-558, set out as a note under section 4502 of this title.

SEVERABILITY

Pub. L. 115-232, div. A, title XVII, §1728, Aug. 13, 2018,
132 Stat. 2207, provided that: ‘“‘If any provision of this
subtitle [subtitle A (§§1701-1728) of title XVII of div. A
of Pub. L. 115-232, amending this section and enacting
provisions set out as notes under this section and sec-
tion 4501 of this title] or an amendment made by this
subtitle, or the application of such a provision or
amendment to any person or circumstance, is held to
be invalid, the application of that provision or amend-
ment to other persons or circumstances and the re-
mainder of the provisions of this subtitle and the
amendments made by this subtitle, shall not be af-
fected thereby.”

FINDINGS REGARDING FOREIGN INVESTMENT RISK
REVIEW

Pub. L. 115232, div. A, title XVII, §1702(a), Aug. 13,
2018, 132 Stat. 2174, provided that: ‘‘Congress makes the
following findings:

(1) According to a February 2016 report by the
International Trade Administration of the Depart-
ment of Commerce, 12,000,000 United States workers,
equivalent to 8.5 percent of the labor force, have jobs
resulting from foreign investment, including 3,500,000
jobs in the manufacturing sector alone.

“(2) In 2016, new foreign direct investment in
United States manufacturing totaled $129,400,000,000.

‘“(3) The Bureau of Economic Analysis of the De-
partment of Commerce concluded that, in 2015—

““(A) foreign-owned affiliates in the TUnited

States—

‘(i) contributed $894,500,000,000 in value added
to the United States economy;

‘“(ii) exported goods valued at $352,800,000,000,
accounting for nearly a quarter of total exports of
goods from the United States; and

‘‘(iii) undertook $56,700,000,000 in research and
development; and
“(B) the 7 countries investing the most in the

United States, all of which are United States allies

(the United Kingdom, Japan, Germany, France,

Canada, Switzerland, and the Netherlands) ac-

counted for 72.1 percent of the value added by for-

eign-owned affiliates in the United States and more
than 80 percent of research and development ex-
penditures by such entities.

‘“(4) According to the Government Accountability
Office, from 2011 to 2016, the number of transactions
reviewed by the Committee on Foreign Investment in
the United States (commonly referred to as ‘CFIUS’)
grew by b5 percent, while the staff of the Committees
assigned to the reviews increased by 11 percent.

“(5) According to a February 2018 report of the Gov-
ernment Accountability Office on the Committee on
Foreign Investment in the United States
(GAO-18-249): ‘Officials from Treasury and other
member agencies are aware of pressures on their
CFIUS staff given the current workload and have ex-
pressed concerns about possible workload increases.’.
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The Government Accountability Office concluded:
‘Without attaining an understanding of the staffing
levels needed to address the current and future
CFIUS workload, particularly if legislative changes
to CFIUS’s authorities further expand its workload,
CFIUS may be limited in its ability to fulfill its ob-
jectives and address threats to the national security
of the United States.’.

‘(6) On March 30, 1954, Dwight David Eisenhower—
five-star general, Supreme Allied Commander, and
34th President of the United States—in his ‘Special
Message to the Congress on Foreign Economic Pol-
icy’, counseled: ‘Great mutual advantages to buyer
and seller, to producer and consumer, to investor and
to the community where investment is made, accrue
from high levels of trade and investment.’. President
Eisenhower continued: ‘The internal strength of the
American economy has evolved from such a system of
mutual advantage. In the press of other problems and
in the haste to meet emergencies, this nation—and
many other nations of the free world—have all too
often lost sight of this central fact.’. President Eisen-
hower concluded: ‘If we fail in our trade policy, we
may fail in all. Our domestic employment, our stand-
ard of living, our security, and the solidarity of the
free world—all are involved.’.”

PROCEDURES FOR RECUSAL OF MEMBERS OF COMMITTEE
FOR CONFLICTS OF INTEREST

Pub. L. 115-232, div. A, title XVII, §1717(b), Aug. 13,
2018, 132 Stat. 2193, provided that: ‘“Not later than 90
days after the date of the enactment of this Act [Aug.
13, 2018], the Committee on Foreign Investment in the
United States shall—

‘(1) establish procedures for the recusal of any
member of the Committee that has a conflict of in-
terest with respect to a covered transaction (as de-
fined in section 721(a) of the Defense Production Act
of 1950 [60 U.S.C. 4565(a)], as amended by section 1703);

‘(2) submit to the Committee on Banking, Housing,
and Urban Affairs of the Senate and the Committee
on Financial Services of the House of Representatives
a report describing those procedures; and

““(3) brief the committees specified in paragraph (1)
on the report required by paragraph (2).”

IMPLEMENTATION OF 2018 AMENDMENT

Pub. L. 115-232, div. A, title XVII, §1721, Aug. 13, 2018,
132 Stat. 2202, provided that:

‘“‘(a) IN GENERAL.—Not later than 180 days after the
date of the enactment of this Act [Aug. 13, 2018], the
chairperson of the Committee on Foreign Investment
in the United States and the Secretary of Commerce
shall, in consultation with the appropriate members of
the Committee—

‘(1) develop plans to implement this subtitle [sub-
title A (§§1701-1728) of title XVII of div. A of Pub. L.
115-232, amending this section and enacting provi-
sions set out as notes under this section and section
4501 of this title]; and

‘“(2) submit to the appropriate congressional com-
mittees a report on the plans developed under para-
graph (1), which shall include a description of—

‘“(A) the timeline and process to implement the
provisions of, and amendments made by, this sub-
title;

‘“(B) any additional staff necessary to implement
the plans; and

‘“(C) the resources required to effectively imple-
ment the plans.

“(b) ANNUAL RESOURCE NEEDS OF CFIUS MEMBER
AGENCIES.—Not later than one year after the submis-
sion of the report under subsection (a)(2), and annually
thereafter for 7 years, each department or agency rep-
resented on the Committee on Foreign Investment in
the United States shall submit to the appropriate con-
gressional committees a detailed spending plan to expe-
ditiously meet the requirements of section 721 of the
Defense Production Act of 1950 [60 U.S.C. 4565], as
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amended by this subtitle, including estimated expendi-
tures and staffing levels for not less than the following
fiscal year.

‘‘(c) TESTIMONY.—[Amended this section.]

“(d) APPROPRIATE CONGRESSIONAL COMMITTEES DE-
FINED.—In this section, the term ‘appropriate congres-
sional committees’ means—

‘(1) the Committee on Banking, Housing, and
Urban Affairs and the Committee on Appropriations
of the Senate; and

‘“(2) the Committee on Financial Services and the
Committee on Appropriations of the House of Rep-
resentatives.”

ASSESSMENT OF NEED FOR ADDITIONAL RESOURCES FOR
COMMITTEE

Pub. L. 115-232, div. A, title XVII, §1722, Aug. 13, 2018,
132 Stat. 2203, provided that: ‘““The President shall—

‘(1) determine whether and to what extent the ex-
pansion of the responsibilities of the Committee on
Foreign Investment in the United States pursuant to
the amendments made by this subtitle [subtitle A
(§§1701-1728) of title XVII of div. A of Pub. L. 115-232,
amending this section] necessitates additional re-
sources for the Committee and the departments and
agencies represented on the Committee to perform
their functions under section 721 of the Defense Pro-
duction Act of 1950 [60 U.S.C. 4565], as amended by
this subtitle; and

‘“(2) if the President determines that additional re-
sources are necessary, include in the budget of the
President for fiscal year 2019 and each fiscal year
thereafter submitted to Congress under section
1105(a) of title 31, United States Code, a request for
such additional resources.”

AUTHORIZATION FOR PILOT PROGRAMS

Pub. L. 115-232, div. A, title XVII, §1727(c), Aug. 13,
2018, 132 Stat. 2207, provided that:

‘(1) IN GENERAL.—Beginning on the date of the enact-
ment of this Act [Aug. 13, 2018] and ending on the date
that is 570 days thereafter, the Committee on Foreign
Investment in the United States may, at its discretion,
conduct one or more pilot programs to implement any
authority provided pursuant to any provision of or
amendment made by this subtitle [subtitle A
(§§1701-1728) of title XVII of div. A of Pub. L. 115-232,
amending this section and enacting provisions set out
as notes under this section and section 4501 of this
title] not specified in subsection (a) [set out in an Ef-
fective Date of 2018 Amendment note above].

‘“(2) PUBLICATION IN FEDERAL REGISTER.—A pilot pro-
gram under paragraph (1) may not commence until the
date that is 30 days after publication in the Federal
Register of a determination by the chairperson of the
Committee of the scope of and procedures for the pilot
program. That determination may not be delegated.”’

STUDY AND REPORT ON FOREIGN DIRECT INVESTMENTS
IN UNITED STATES

Pub. L. 110-49, §7(c), July 26, 2007, 121 Stat. 258, pro-
vided that:

‘(1) STUDY REQUIRED.—Before the end of the 120-day
period beginning on the date of enactment of this Act
[July 26, 2007] and annually thereafter, the Secretary of
the Treasury, in consultation with the Secretary of
State and the Secretary of Commerce, shall conduct a
study on foreign direct investments in the United
States, especially investments in critical infrastruc-
ture and industries affecting national security, by—

““(A) foreign governments, entities controlled by or
acting on behalf of a foreign government, or persons
of foreign countries which comply with any boycott
of Israel; or

‘“(B) foreign governments, entities controlled by or
acting on behalf of a foreign government, or persons
of foreign countries which do not ban organizations
designated by the Secretary of State as foreign ter-
rorist organizations.
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‘(2) REPORT.—Before the end of the 30-day period be-
ginning upon the date of completion of each study
under paragraph (1), and thereafter in each annual re-
port under section 721(m) of the Defense Production
Act of 1950 [50 U.S.C. 4565(m)] (as added by this section),
the Secretary of the Treasury shall submit a report to
Congress, for transmittal to all appropriate commit-
tees of the Senate and the House of Representatives,
containing the findings and conclusions of the Sec-
retary with respect to the study described in paragraph
(1), together with an analysis of the effects of such in-
vestment on the national security of the United States
and on any efforts to address those effects.”

Executive Documents
DELEGATION OF FUNCTIONS

For delegation of functions of President under sub-
secs. (b)(1)(A), (D), (h), and (m)(3)(A) of this section, see
section 4(a), (b) of Ex. Ord. No. 11858, May 7, 1975, 40
F.R. 20263, set out below.

EX. ORD. No. 11858. FOREIGN INVESTMENT IN THE UNITED
STATES

Ex. Ord. No. 11858, May 7, 1975, 40 F.R. 20263, as
amended by Ex. Ord. No. 12188, Jan. 2, 1980, 45 F.R. 989;
Ex. Ord. No. 12661, Dec. 27, 1988, 54 F.R. 779; Ex. Ord. No.
12860, Sept. 3, 1993, 58 F.R. 47201; Ex. Ord. No. 13286, §57,
Feb. 28, 2003, 68 F.R. 10629; Ex. Ord. No. 13456, §1, Jan.
23, 2008, 73 F.R. 4677, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including section 721 of the Defense Produc-
tion Act of 1950, as amended (50 U.S.C. App. 2170) [now
50 U.S.C. 4565], and section 301 of title 3, United States
Code, it is hereby ordered as follows:

SECTION 1. Policy. International investment in the
United States promotes economic growth, productivity,
competitiveness, and job creation. It is the policy of
the United States to support unequivocally such in-
vestment, consistent with the protection of the na-
tional security.

SEC. 2. Definitions. (a) The ‘‘Act’ as used in this order
means section 721 of the Defense Production Act of 1950
[60 U.S.C. 4565], as amended.

(b) Terms used in this order that are defined in sub-
section 721(a) of the Act [60 U.S.C. 4565(a)] shall have
the same meaning in this order as they have in such
subsection.

(¢) “Risk mitigation measure’ as used in this order
means any provision of a risk mitigation agreement or
a condition to which section 7 of this order refers.

SEC. 3. Establishment. (a) There is hereby established
the Committee on Foreign Investment in the United
States (the ‘“‘Committee’’) as provided in the Act.

(b) In addition to the members specified in the Act,
the following heads of departments, agencies, or offices
shall be members of the Committee:

(i) The United States Trade Representative;

(ii) The Director of the Office of Science and Tech-
nology Policy; and

(iii) The heads of any other executive department,
agency, or office, as the President or the Secretary of
the Treasury determines appropriate, on a case-by-case
basis.

(c) The following officials (or their designees) shall
observe and, as appropriate, participate in and report
to the President on the Committee’s activities:

(i) The Director of the Office of Management and
Budget;

(ii) The Chairman of the Council of Economic Advis-
ers;

(iii) The Assistant to the President for National Se-
curity Affairs;

(iv) The Assistant to the President for Economic Pol-
icy; and

(v) The Assistant to the President for Homeland Se-
curity and Counterterrorism.

SEC. 4. Duties of the Secretary of the Treasury.
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(a) The functions of the President under subsections
(b)(1)(A) (relating to review and consideration after no-
tification), (b)(1)(D) (relating to unilateral initiation of
review and consideration), and (m)(3)(A) (relating to in-
clusion in annual report and designation) of the Act
[now 50 U.S.C. 4565(b)(1)(A), (D), (m)(3)(A), (B)] are as-
signed to the Secretary of the Treasury.

(b) The Secretary of the Treasury shall perform the
function of issuance of regulations under section 721(h)
of the Act [60 U.S.C. 4565(h)]. The Secretary shall con-
sult the Committee with respect to such regulations
prior to any notice and comment and prior to their
issuance.

(c) Except as otherwise provided in the Act or this
order, the chairperson shall have the authority, exclu-
sive of the heads of departments or agencies, after con-
sultation with the Committee:

(i) to act, or authorize others to act, on behalf of the
Committee; and

(ii) to communicate on behalf of the Committee with
the Congress and the public.

(d) The chairperson shall coordinate the preparation
of and transmit the annual report to the Congress pro-
vided for in the Act and may assign to any member of
the Committee, as the chairperson determines appro-
priate and consistent with the Act, responsibility for
conducting studies and providing analyses necessary
for the preparation of the report.

(e) After consultation with the Committee, the chair-
person may request that the Director of National Intel-
ligence begin preparing the analysis required by the
Act at any time, including prior to acceptance of the
notice of a transaction, in accordance with otherwise
applicable law. The Director of National Intelligence
shall provide the Director’s analysis as soon as possible
and consistent with section 721(b)(4) of the Act [50
U.S.C. 4565(b)(D)].

SEC. 5. Lead Agency. (a) The lead agency or agencies
(‘“‘lead agency’’) shall have primary responsibility, on
behalf of the Committee, for the specific activity for
which the Secretary of the Treasury designates it a
lead agency.

(b) In acting on behalf of the Committee, the lead
agency shall keep the Committee fully informed of its
activities. In addition, the lead agency shall notify the
chairperson of any material action that the lead agen-
cy proposes to take on behalf of the Committee, suffi-
ciently in advance to allow adequate time for the
chairperson to consult the Committee and provide the
Committee’s direction to the lead agency not to take,
or to amend, such action.

SEC. 6. Reviews and Investigations.

(a) Any member of the Committee may conduct its
own inquiry with respect to the potential national se-
curity risk posed by a transaction, but communication
with the parties to a transaction shall occur through or
in the presence of the lead agency, or the chairperson
if no lead agency has been designated.

(b) The Committee shall undertake an investigation
of a transaction in any case, in addition to the cir-
cumstances described in the Act, in which following a
review a member of the Committee advises the chair-
person that the member believes that the transaction
threatens to impair the national security of the United
States and that the threat has not been mitigated.

(c) The Committee shall send a report to the Presi-
dent requesting the President’s decision with respect to
a review or investigation of a transaction in the fol-
lowing circumstances:

(i) the Committee recommends that the President
suspend or prohibit the transaction;

(ii) the Committee is unable to reach a decision on
whether to recommend that the President suspend or
prohibit the transaction; or

(iii) the Committee requests that the President make
a determination with regard to the transaction.

(d) Upon completion of a review or investigation of a
transaction, the lead agency shall prepare for the ap-
proval of the chairperson the appropriate certified no-
tice or report to the Congress called for under the Act.
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The chairperson shall transmit such notice or report to
the Congress, as appropriate.

SEC. 7. Risk Mitigation. (a) The Committee, or any
lead agency acting on behalf of the Committee, may
seek to mitigate any national security risk posed by a
transaction that is not adequately addressed by other
provisions of law by entering into a mitigation agree-
ment with the parties to a transaction or by imposing
conditions on such parties.

(b) Prior to the Committee or a department or agency
proposing risk mitigation measures to the parties to a
transaction, the department or agency seeking to pro-
pose any such measure shall prepare and provide to the
Committee a written statement that: (1) identifies the
national security risk posed by the transaction based
on factors including the threat (taking into account
the Director of National Intelligence’s threat analysis),
vulnerabilities, and potential consequences; and (2) sets
forth the risk mitigation measures the department or
agency believes are reasonably necessary to address the
risk. If the Committee agrees that mitigation is appro-
priate and approves the risk mitigation measures, the
lead agency shall seek to negotiate such measures with
the parties to the transaction.

(c) A risk mitigation measure shall not, except in ex-
traordinary circumstances, require that a party to a
transaction recognize, state its intent to comply with,
or consent to the exercise of any authorities under ex-
isting provisions of law.

(d) The lead agency designated for the purpose of
monitoring a risk mitigation measure shall seek to en-
sure that adequate resources are available for such
monitoring. When designating a lead agency for those
purposes, the Secretary of the Treasury shall consider
the agency’s views on the adequacy of its resources for
such purposes.

(e)(i) Nothing in this order shall be construed to limit
the ability of a department or agency, in the exercise
of authorities other than those provided under the Act,
to:

(A) conduct inquiries with respect to a transaction;

(B) communicate with the parties to a transaction; or

(C) negotiate, enter into, impose, or enforce contrac-
tual provisions with the parties to a transaction.

(ii) A department or agency shall not condition ac-
tions or the exercise of authorities to which paragraph
(i) of this subsection refers upon the exercise, or for-
bearance in the exercise, of its authority under the Act
or this order, and no authority under the Act shall be
available for the enforcement of such actions or au-
thorities.

(f) The Committee may initiate a review of a trans-
action that has previously been reviewed by the Com-
mittee only in the extraordinary circumstances pro-
vided in the Act.

SEC. 8. Additional Assignments to the Committee. In ad-
dition to the functions assigned to the Committee by
the Act, the Committee shall review the implementa-
tion of the Act and this order and report thereon from
time to time to the President, together with such rec-
ommendations for policy, administrative, or legislative
proposals as the Committee determines appropriate.

SEC. 9. Duties of the Secretary of Commerce. The Sec-
retary of Commerce shall:

(a) obtain, consolidate, and analyze information on
foreign investment in the United States;

(b) monitor and, where necessary, improve procedures
for the collection and dissemination of information on
foreign investment in the United States;

(c) prepare for the public, the President or heads of
departments or agencies, as appropriate, reports, anal-
yses of trends, and analyses of significant developments
in appropriate categories of foreign investment in the
United States; and

(d) compile and evaluate data on significant trans-
actions involving foreign investment in the United
States.

SEC. 10. General Provisions. (a) The heads of depart-
ments and agencies shall provide, as appropriate and to
the extent permitted by law, such information and as-
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sistance as the Committee may request to implement
the Act and this order.

(b) Nothing in this order shall be construed to impair
or otherwise affect:

(i) authority granted by law to a department or agen-
cy or the head thereof;

(ii) functions of the Director of the Office of Manage-
ment and Budget relating to budget, administrative, or
legislative proposals; or

(iii) existing mitigation agreements.

(c) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(d) Officers of the United States with authority or du-
ties under the Act or this order shall ensure that, in
carrying out the Act and this order, the actions of de-
partments, agencies, and the Committee are consistent
with the President’s constitutional authority to: (i)
conduct the foreign affairs of the United States; (ii)
withhold information the disclosure of which could im-
pair the foreign relations, the national security, the de-
liberative processes of the Executive, or the perform-
ance of the Executive’s constitutional duties; (iii) rec-
ommend for congressional consideration such measures
as the President may judge necessary and expedient;
and (iv) supervise the unitary executive branch.

SEC. 11. Revocation. Section 801 of Executive Order
12919 of June 3, 1994, is revoked.

EX. ORD. NO. 14083. ENSURING ROBUST CONSIDERATION OF
EVOLVING NATIONAL SECURITY RISKS BY THE COM-
MITTEE ON FOREIGN INVESTMENT IN THE UNITED STATES

Ex. Ord. No. 14083, Sept. 15, 2022, 87 F.R. 57369, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including section 721 of the Defense Produc-
tion Act of 1950, as amended (50 U.S.C. 4565) (section
721), and section 301 of title 3, United States Code, it is
hereby ordered as follows:

SECTION 1. Policy. The United States welcomes and
supports foreign investment, consistent with the pro-
tection of national security. The United States com-
mitment to open investment is a cornerstone of our
economic policy and provides the United States with
substantial economic benefits, including ‘‘the pro-
motion of economic growth, productivity, competitive-
ness, and job creation, thereby enhancing national se-
curity,” as the Congress recognized in section 1702(b)(1)
of the Foreign Investment Risk Review Modernization
Act of 2018 (FIRRMA) (Subtitle A of Title XVII of Pub-
lic Law 115-232) [132 Stat. 2175]. Some investments in
the United States by foreign persons, however, present
risks to the national security of the United States, and
it is for this reason that the United States maintains
a robust foreign investment review process focused on
identifying and addressing such risks.

It is important to ensure that the foreign investment
review process remains responsive to an evolving na-
tional security landscape and the nature of the invest-
ments that pose related risks to national security, as
the Congress recognized in section 1702(b)(4) of
FIRRMA [132 Stat. 2175]. One factor for the Committee
on Foreign Investment in the United States (Com-
mittee) to consider, as the Congress highlighted in sec-
tion 1702(c)(1) of FIRRMA [132 Stat. 2176], is that na-
tional security risks may arise from foreign invest-
ments involving ‘‘a country of special concern that has
a demonstrated or declared strategic goal of acquiring
a type of critical technology or critical infrastructure
that would affect United States leadership in areas re-
lated to national security.”” Along these lines, I pre-
viously underscored in Executive Order 14034 of June 9,
2021 (Protecting Americans’ Sensitive Data From For-
eign Adversaries) [listed in a table under 50 U.S.C. 1701],
and emphasize in this order the risks presented by for-
eign adversaries’ access to data of United States per-
sons. With respect to investments directly or indirectly
involving foreign adversaries or other countries of spe-
cial concern, what may otherwise appear to be an eco-
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nomic transaction undertaken for commercial purposes
may actually present an unacceptable risk to United
States national security due to the legal environment,
intentions, or capabilities of the foreign person, includ-
ing foreign governments, involved in the transaction. It
is the policy of the United States Government to con-
tinue to respond to these risks as they evolve, includ-
ing through a robust review of foreign investments in
United States businesses.

In light of these risks, this order provides direction
to the Committee to ensure that, in reviewing trans-
actions within its jurisdiction (covered transactions),
the Committee’s review remains responsive to evolving
national security risks, including by elaborating and
expanding on the factors identified in subsections
(f)(1)-(10) of section 721. This order shall be imple-
mented consistent with the Committee’s statutory
mandate to determine the effects of each covered trans-
action reviewed by the Committee on the national se-
curity of the United States.

SEC. 2. Elaboration on Existing Statutory Factors. (a) In
considering the factors described in subsection (£)(3) of
section 721, the Committee shall, taking into account
the requirements of national security, consider the fol-
lowing, as appropriate:

(i) It is important to national security that the Com-
mittee continues to assess the effect of foreign invest-
ment on domestic capacity to meet national security
requirements, including those requirements that fall
outside of the defense industrial base. In particular, the
resilience of certain critical United States supply
chains may have national security implications. The
United States recognizes the importance of cooperating
with its allies and partners to secure supply chains;
however, certain foreign investment may undermine
supply chain resilience efforts and therefore national
security by making the United States vulnerable to fu-
ture supply disruptions. These vulnerabilities may
occur if an investment shifts ownership, rights, or con-
trol with respect to certain manufacturing capabilities,
services, critical mineral resources, or technologies
that are fundamental to national security—including
because they are critical to United States supply chain
resilience—to a foreign person who might take actions
that threaten to impair the national security of the
United States as a result of the transaction, or to other
foreign persons, including foreign governments, to
whom the foreign person has commercial, investment,
non-economic, or other ties (relevant third-party ties)
that might cause the transaction to pose a threat to
national security.

(ii) The Committee shall consider, as appropriate, the
covered transaction’s effect on supply chain resilience
and security, both within and outside of the defense in-
dustrial base, in manufacturing capabilities, services,
critical mineral resources, or technologies that are fun-
damental to national security, including: microelec-
tronics, artificial intelligence, biotechnology and bio-
manufacturing, quantum computing, advanced clean
energy (such as battery storage and hydrogen), climate
adaptation technologies, critical materials (such as
lithium and rare earth elements), elements of the agri-
culture industrial base that have implications for food
security, and any other sectors identified in section
3(b) or section 4(a) of Executive Order 14017 of February
24, 2021 (America’s Supply Chains) [86 F.R. 11849].

(A) The Committee shall consider, as appropriate,
the degree of involvement in the United States sup-
ply chain by a foreign person who is a party to the
covered transaction and who might take actions that
threaten to impair the national security of the
United States as a result of the transaction, or who
might have relevant third-party ties that might
cause the transaction to pose such a threat.

(B) The Committee shall consider, as appropriate,
the United States capability with respect to manu-
facturing capabilities, services, critical mineral re-
sources, or technologies, including those described in
subsection (a)(ii) of this section; the degree of diver-
sification through alternative suppliers across the
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supply chain, including suppliers located in allied or
partner economies; whether the United States busi-
ness that is party to the covered transaction supplies,
directly or indirectly, the United States Government,
the energy sector industrial base, or the defense in-
dustrial base; and the concentration of ownership or
control by the foreign person in a given supply chain,
among other factors that the Committee determines
to be appropriate in considering whether the covered
transaction may undermine the resilience and secu-
rity of supply chains critical to national security.

(b) In considering the factors described in subsection
(f)(6) of section 721, the Committee shall, taking into
account the requirements of national security, consider
the following, as appropriate:

(i) Although foreign investments can in many cir-
cumstances help to foster domestic innovation, it is
important to protect United States technological lead-
ership by addressing the risks posed by investments by
foreign persons who might take actions that threaten
to impair the national security of the United States as
a result of the transaction, and by addressing whether
such persons have relevant third-party ties that might
cause the transaction to pose such a threat.

(ii) The Committee shall consider, as appropriate,
whether a covered transaction involves manufacturing
capabilities, services, critical mineral resources, or
technologies that are fundamental to United States
technological leadership and therefore national secu-
rity, such as microelectronics, artificial intelligence,
biotechnology and biomanufacturing, quantum com-
puting, advanced clean energy, and climate adaptation
technologies. The Committee shall also consider, as ap-
propriate, relevant third-party ties that might cause
the transaction to threaten to impair the national se-
curity of the United States.

(iii) The Committee shall consider, as appropriate,
whether a covered transaction could reasonably result
in future advancements and applications in technology
that could undermine national security.

(iv) The Office of Science and Technology Policy
(OSTP), in consultation with other members of the
Committee, shall periodically publish a list of tech-
nology sectors, including those technologies listed in
subsection (b)(ii) of this section, that it assesses are
fundamental to United States technological leadership
in areas relevant to national security. OSTP shall, as
appropriate, draw on the findings of other United
States Government efforts to identify technology sec-
tors that are fundamental to United States techno-
logical leadership. The Committee shall consider the
list described in this subsection, as appropriate.

SEC. 3. Additional Factors to be Considered. (a) In addi-
tion to the factors identified in subsections (£)(1)-(10) of
section 721, the Committee shall consider, in reviewing
the effects of a covered transaction on the national se-
curity of the United States, the following factors relat-
ing to aggregate industry investment trends that may
have consequences for an individual covered trans-
action’s impact on national security:

(i) Incremental investments over time in a sector or
technology may cede, part-by-part, domestic develop-
ment or control in that sector or technology and may
give a foreign person who might take actions that
threaten to impair the national security of the United
States as a result of the transaction, or their relevant
third-party ties that might cause the transaction to
pose such a threat, control of or rights in United States
businesses in a manner that may result in national se-
curity risk. A series of acquisitions in the same, simi-
lar, or related United States businesses involved in ac-
tivities that are fundamental to national security or on
terms that implicate national security may result in a
particular covered transaction giving rise to a national
security risk when considered in the context of trans-
actions that preceded it. In aggregate, these trans-
actions may facilitate harmful technology transfer in
key industries or otherwise harm national security
through the cumulative effect of these investments. As
the Congress identified in section 1702(c)(2) of FIRRMA
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[132 Stat. 2176], the Committee may consider ‘‘the cu-
mulative control of, or pattern of recent transactions
involving, any one type of critical infrastructure, en-
ergy asset, critical material, or critical technology by
a foreign government or foreign person’ in considering
national security risks. Contextualizing the Commit-
tee’s review of an individual transaction in light of the
aggregate or series of related transactions could reveal
national security risks arising from the covered trans-
action that were not otherwise apparent.

(ii) The Committee shall consider, as appropriate, as
part of the Committee’s review of a covered trans-
action, the risks arising from the covered transaction
in the context of multiple acquisitions or investments
in a single sector or in related manufacturing capabili-
ties, services, critical mineral resources, or tech-
nologies, by any foreign person who might take actions
that threaten to impair the national security of the
United States as a result of the transaction, or involv-
ing relevant third-party ties that might cause the
transaction to pose such a threat.

(iii) The Committee may request, as part of the Com-
mittee’s review of a covered transaction, that the De-
partment of Commerce’s International Trade Adminis-
tration provide the Committee an analysis of the indus-
try or industries in which the United States business
operates, and the cumulative control of, or pattern of
recent transactions by, a foreign person, including, di-
rectly or indirectly, a foreign government, in that sec-
tor or industry.

(b) In addition to the factors identified in subsections
(£)(1)—~(10) of section 721, the Committee shall consider,
in reviewing the effects of a covered transaction on the
national security of the United States, the following
factors relating to cybersecurity risks resulting from a
covered transaction that threaten to impair national
security:

(i) It is important for the United States to ensure
that foreign investment in United States businesses
does not erode United States cybersecurity. Invest-
ments by foreign persons with the capability and intent
to conduct cyber intrusions or other malicious cyber-
enabled activity—such as activity designed to affect
the outcome of any election for Federal, State, Tribal,
local, or territorial office; the operation of United
States critical infrastructure; or the confidentiality,
integrity, or availability of United States communica-
tions—may pose a risk to national security. The Con-
gress, in section 1702(c)(6) of FIRRMA [132 Stat. 2177],
identified ‘‘exacerbating or creating new cybersecurity
vulnerabilities”” as a relevant consideration for the
Committee when considering national security risks
arising from a covered transaction. Review of foreign
investment is an important tool as part of broader
United States efforts to ensure the cybersecurity of the
United States.

(i) The Committee shall consider, as appropriate,
whether a covered transaction may provide a foreign
person who might take actions that threaten to impair
the national security of the United States as a result of
the transaction, or their relevant third-party ties that
might cause the transaction to pose such a threat, with
direct or indirect access to capabilities or information
databases and systems on which threat actors could en-
gage in malicious cyber-enabled activities affecting the
interests of the United States or United States persons,
including:

(A) activity designed to undermine the protection
or integrity of data in storage or databases or sys-
tems housing sensitive data;

(B) activity designed to interfere with United
States elections, United States critical infrastruc-
ture, the defense industrial base, or other
cybersecurity national security priorities set forth in
Executive Order 14028 of May 12, 2021 (Improving the
Nation’s Cybersecurity) [44 U.S.C. 3551 note]; and

(C) the sabotage of critical energy infrastructure,
including smart grids.

(iii) The Committee shall also consider, as appro-
priate, the cybersecurity posture, practices, capabili-
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ties, and access of both the foreign person and the
United States business that could allow a foreign per-
son who might take actions that threaten to impair the
national security of the United States as a result of the
transaction, or their relevant third-party ties that
might cause the transaction to pose such a threat, to
manifest cyber intrusion and other malicious cyber-en-
abled activity within the United States.

(c) In addition to the factors identified in subsections
(f)(1)-(10) of section 721, the Committee shall consider,
in reviewing the effects of a covered transaction on the
national security of the United States, the following
factors relating to national security concerns sur-
rounding sensitive data:

(i) Data is an increasingly powerful tool for the sur-
veillance, tracing, tracking, and targeting of individ-
uals or groups of individuals, with potential adverse
impacts on national security. In section 1702(c)(5) of
FIRRMA [132 Stat. 2177], the Congress recognized that
the Committee may consider whether a covered trans-
action may ‘‘expose, either directly or indirectly, per-
sonally identifiable information, genetic information,
or other sensitive data of United States citizens to ac-
cess by a foreign government or foreign person that
may exploit that information in a manner that threat-
ens national security.” Moreover, advances in tech-
nology, combined with access to large data sets, in-
creasingly enable the re-identification or de-
anonymization of what once was unidentifiable data.
Therefore, it is important for the United States Gov-
ernment to stay current with threats posed by ad-
vances in such technology, including by considering po-
tential risks posed by foreign persons who might ex-
ploit access to certain data on United States persons to
target individuals or groups within the United States
to the detriment of national security. Accordingly, the
Committee shall consider whether foreign investments
in United States businesses that have access to or that
store United States persons’ sensitive data, including
health and biological data, involve a foreign person
who might take actions that threaten to impair the na-
tional security of the United States as a result of the
transaction, including whether the foreign person
might have relevant third-party ties that might cause
the transaction to pose such a threat.

(ii) The Committee shall consider, as appropriate,
whether a covered transaction involves a United States
business that:

(A) has access to United States persons’ sensitive
data, including United States persons’ health, digital
identity, or other biological data and any data that
could be identifiable or de-anonymized, that could be
exploited to distinguish or trace an individual’s iden-
tity in a manner that threatens national security; or

(B) has access to data on sub-populations in the
United States that could be used by a foreign person
to target individuals or groups of individuals in the
United States in a manner that threatens national
security.

(iii) The Committee shall also consider, as appro-
priate, whether a covered transaction involves the
transfer of United States persons’ sensitive data to a
foreign person who might take actions that threaten to
impair the national security of the United States as a
result of the transaction, and whether the foreign per-
son has relevant third-party ties that have sought to
exploit such information or have the ability to exploit
such information to the detriment of national security,
including through the use of commercial or other
means.

SEC. 4. Periodic Review. Consistent with the policy de-
scribed in section 1 of this order, it is important for the
Committee, on an ongoing basis, to continue to review
its processes, practices, and regulations, and to con-
tinue to make any updates as needed and appropriate
to ensure that the Committee’s consideration of na-
tional security risks remains robust alongside changes
to the national security landscape. Accordingly, the
Committee shall regularly review its processes, prac-
tices, and regulations, and shall periodically provide to
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the Assistant to the President for National Security
Affairs a report documenting the results of its review.
The report shall also include any resulting policy rec-
ommendations that the Committee considers necessary
to meet the evolving set of national security risks.

SEC. 5. Definitions. For purposes of this order, terms
shall have the same meanings ascribed to them in sec-
tion 721 and regulations promulgated by the Committee
under section 721.

SEC. 6. General Provisions. (a) Nothing in this order
shall be construed to impair or otherwise affect:

(i) the authority granted by law to an executive de-
partment or agency, or the head thereof; or

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals.

(b) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(c) This order is not intended to, and does not, affect
the requirements in section 721 relating to the scope of
the Committee’s jurisdiction.

(d) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

J.R. BIDEN, JR.

INTERIM DIRECTIVE REGARDING DISPOSITION OF CERTAIN
MERGERS, ACQUISITIONS, AND TAKEOVERS

Memorandum of the President of the United States,
Oct. 26, 1988, 53 F.R. 43999, provided:

Memorandum for the Secretary of the Treasury

By virtue of the authority vested in me by the Con-
stitution and statutes of the United States, including
without limitation Section 301 of Title 3 of the United
States Code, the Defense Production Act of 1950, as
amended (50 U.S.C. App. 2061 et seq.) [now 50 U.S.C. 4501
et seq.], and the Omnibus Trade and Competitiveness
Act of 1988 (Pub. L. 100418, August 23, 1988) (the ““Act”)
[see Tables for classification], it is ordered as follows:

Pending the issuance of an Executive order to imple-
ment the Act, the Secretary of the Treasury is hereby
designated and empowered to perform the following-de-
scribed functions of the President: The authority vest-
ed in the President by Section 721 of the Defense Pro-
duction Act of 1950, as amended [50 U.S.C. 4565], relative
to mergers, acquisitions, and takeovers proposed or
pending on or after the date of enactment of the Act
[Aug. 23, 1988] by or with foreign persons which could
result in foreign control of persons engaged in inter-
state commerce in the United States.

The Secretary of the Treasury shall consult with the
Committee on Foreign investment in the United
States, established pursuant to Executive Order No.
11858 [set out above] and chaired by the representative
of the Secretary of the Treasury, to take such actions
or make such recommendations as requested by the
Secretary of the Treasury.

The delegation provided herein shall terminate, and
this interim directive shall be without any further ef-
fect, except as may be provided in the Executive order
implementing the Act, upon the effective date of such
order.

This interim directive shall be published in the Fed-
eral Register.

RONALD REAGAN.

§4566. Prohibition on purchase of United States
defense contractors by entities controlled by
foreign governments

(a) In general

No entity controlled by a foreign government
may merge with, acquire, or take over a com-
pany engaged in interstate commerce in the
United States that—
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(1) is performing a Department of Defense
contract, or a Department of Energy contract
under a national security program, that can-
not be performed satisfactorily unless that
company is given access to information in a
proscribed category of information; or

(2) during the previous fiscal year,
awarded—

(A) Department of Defense prime contracts
in an aggregate amount in excess of
$500,000,000; or

(B) Department of Energy prime contracts
under national security programs in an ag-
gregate amount in excess of $500,000,000.

(b) Inapplicability to certain cases

The limitation in subsection (a) shall not
apply if a merger, acquisition, or takeover is not
suspended or prohibited pursuant to section 4565
of this title.
(c) Definitions

was

In this section:
(1) The term ‘‘entity controlled by a foreign
government’’ includes—

(A) any domestic or foreign organization
or corporation that is effectively owned or
controlled by a foreign government; and

(B) any individual acting on behalf of a
foreign government,

as determined by the President.

(2) The term ‘‘proscribed category of infor-
mation” means a category of information
that—

(A) with respect to Department of Defense
contracts—

(i) includes special access information;

(ii) is determined by the Secretary of De-
fense to include information the disclosure
of which to an entity controlled by a for-
eign government is not in the national se-
curity interests of the United States; and

(iii) is defined in regulations prescribed
by the Secretary of Defense for the pur-
poses of this section; and

(B) with respect to Department of Energy
contracts—

(i) is determined by the Secretary of En-
ergy to include information described in
subparagraph (A)(ii); and

(ii) is defined in regulations prescribed
by the Secretary of Energy for the pur-
poses of this section.

(Pub. L. 102484, div. A, title VIII, §835, Oct. 23,
1992, 106 Stat. 2461.)

Editorial Notes
CODIFICATION

Section was formerly classified to section 2170a of the
former Appendix to this title prior to editorial reclassi-
fication and renumbering as this section.

Section was enacted as part of the National Defense
Authorization Act for Fiscal Year 1993, and not as part
of the Defense Production Act of 1950 which comprises
this chapter.

§ 4567. Defense Production Act Committee
(a) Committee established

There is established the Defense Production
Act Committee (in this section referred to as
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