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encourage carriers offering health benefits plans de-
scribed by section 8903 or section 8903a of title 5, United
States Code, with respect to contractual arrangements
made by such carriers with any person for purposes of
obtaining discounts from providers for health care
services or supplies furnished to individuals enrolled in
such plan, to seek assurance that the conditions for
such discounts are fully disclosed to the providers who
grant them.”

RATE REDUCTION FOR MEDICARE ELIGIBLE FEDERAL
ANNUITANTS

Pub. L. 100-360, title IV, §422, July 1, 1988, 102 Stat.
810, which directed the Office of Personnel Management
to reduce the rates charged medicare eligible individ-
uals participating in health benefit plans by a prorated
amount, was repealed by Pub. L. 101-234, title III,
§301(a), Dec. 13, 1989, 103 Stat. 1985.

AUTHORITY OF CARRIER TO CONTRACT FOR COMPREHEN-
SIVE MEDICAL SERVICES FROM A GROUP PRACTICE
UNIT OR ORGANIZATION

Pub. L. 91-515, title IV, §401, Oct. 30, 1970, 84 Stat.
1309, authorized Secretary of Health, Education, and
Welfare to permit any carrier which is a party to a con-
tract entered into under this chapter or under the Re-
tired Federal Employees Health Benefits Act, or which
participates in carrying out of any such contract, to
issue in any State contracts entitling any person as a
beneficiary to receive comprehensive medical services
from a group practice unit or organization with which
such carrier has contracted or otherwise arranged for
the provision of such services.

§8902a. Debarment and other sanctions

(a)(1) For the purpose of this section—

(A) the term ‘‘provider of health care serv-
ices or supplies” or ‘‘provider’” means a physi-
cian, hospital, or other individual or entity
which furnishes health care services or sup-
plies;

(B) the term ‘‘individual covered under this
chapter’” or ‘‘covered individual’’ means an
employee, annuitant, family member, or
former spouse covered by a health benefits
plan described by section 8903 or 8903a;

(C) an individual or entity shall be consid-
ered to have been ‘‘convicted” of a criminal of-
fense if—

(i) a judgment of conviction for such of-
fense has been entered against the individual
or entity by a Federal, State, or local court;

(ii) there has been a finding of guilt
against the individual or entity by a Fed-
eral, State, or local court with respect to
such offense;

(iii) a plea of guilty or nolo contendere by
the individual or entity has been accepted
by a Federal, State, or local court with re-
spect to such offense; or

(iv) in the case of an individual, the indi-
vidual has entered a first offender or other
program pursuant to which a judgment of
conviction for such offense has been with-
held;

without regard to the pendency or outcome of
any appeal (other than a judgment of acquit-
tal based on innocence) or request for relief on
behalf of the individual or entity; and

(D) the term ‘‘should know’ means that a
person, with respect to information, acts in
deliberate ignorance of, or in reckless dis-
regard of, the truth or falsity of the informa-
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tion, and no proof of specific intent to defraud

is required;?

(2)(A) Notwithstanding section 8902(j) or any
other provision of this chapter, if, under sub-
section (b), (c), or (d) a provider is barred from
participating in the program under this chapter,
no payment may be made by a carrier pursuant
to any contract under this chapter (either to
such provider or by reimbursement) for any
service or supply furnished by such provider dur-
ing the period of the debarment.

(B) Bach contract under this chapter shall
contain such provisions as may be necessary to
carry out subparagraph (A) and the other provi-
sions of this section.

(b) The Office of Personnel Management shall
bar the following providers of health care serv-
ices or supplies from participating in the pro-
gram under this chapter:

(1) Any provider that has been convicted,
under Federal or State law, of a criminal of-
fense relating to fraud, corruption, breach of
fiduciary responsibility, or other financial
misconduct in connection with the delivery of
a health care service or supply.

(2) Any provider that has been convicted,
under Federal or State law, of a criminal of-
fense relating to neglect or abuse of patients
in connection with the delivery of a health
care service or supply.

(3) Any provider that has been convicted,
under Federal or State law, in connection with
the interference with or obstruction of an in-
vestigation or prosecution of a criminal of-
fense described in paragraph (1) or (2).

(4) Any provider that has been convicted,
under Federal or State law, of a criminal of-
fense relating to the unlawful manufacture,
distribution, prescription, or dispensing of a
controlled substance.

(5) Any provider that is currently debarred,
suspended, or otherwise excluded from any
procurement or nonprocurement activity
(within the meaning of section 2455 of the Fed-
eral Acquisition Streamlining Act of 1994).

(c) The Office may bar the following providers
of health care services from participating in the
program under this chapter:

(1) Any provider—

(A) whose license to provide health care
services or supplies has been revoked, sus-
pended, restricted, or not renewed, by a
State licensing authority for reasons relat-
ing to the provider’s professional com-
petence, professional performance, or finan-
cial integrity; or

(B) that surrendered such a license while a
formal disciplinary proceeding was pending
before such an authority, if the proceeding
concerned the provider’s professional com-
petence, professional performance, or finan-
cial integrity.

(2) Any provider that is an entity directly or
indirectly owned, or with a control interest of
5 percent or more held, by an individual who
has been convicted of any offense described in
subsection (b), against whom a civil monetary
penalty has been assessed under subsection
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(d), or who has been debarred from participa-
tion under this chapter.

(3) Any individual who directly or indirectly
owns or has a control interest in a sanctioned
entity and who knows or should know of the
action constituting the basis for the entity’s
conviction of any offense described in sub-
section (b), assessment with a civil monetary
penalty under subsection (d), or debarment
from participation under this chapter.

(4) Any provider that the Office determines,
in connection with claims presented under
this chapter, has charged for health care serv-
ices or supplies in an amount substantially in
excess of such provider’s customary charge for
such services or supplies (unless the Office
finds there is good cause for such charge), or
charged for health care services or supplies
which are substantially in excess of the needs
of the covered individual or which are of a
quality that fails to meet professionally recog-
nized standards for such services or supplies.

(5) Any provider that the Office determines
has committed acts described in subsection
(d).

Any determination under paragraph (4) relating
to whether a charge for health care services or
supplies is substantially in excess of the needs of
the covered individual shall be made by trained
reviewers based on written medical protocols de-
veloped by physicians. In the event such a deter-
mination cannot be made based on such proto-
cols, a physician in an appropriate specialty
shall be consulted.
(d) Whenever the Office determines—

(1) in connection with claims presented
under this chapter, that a provider has
charged for a health care service or supply
which the provider knows or should have
known involves—

(A) an item or service not provided as
claimed;

(B) charges in violation of applicable
charge limitations under section 8904(b); or

(C) an item or service furnished during a
period in which the provider was debarred
from participation under this chapter pursu-
ant to a determination by the Office under
this section, other than as permitted under

subsection (g)(2)(B);

(2) that a provider of health care services or
supplies has knowingly made, or caused to be
made, any false statement or misrepresenta-
tion of a material fact which is reflected in a
claim presented under this chapter; or

(3) that a provider of health care services or
supplies has knowingly failed to provide any
information required by a carrier or by the Of-
fice to determine whether a payment or reim-
bursement is payable under this chapter or the
amount of any such payment or reimburse-
ment;

the Office may, in addition to any other pen-
alties that may be prescribed by law, and after
consultation with the Attorney General, impose
a civil monetary penalty of not more than
$10,000 for any item or service involved. In addi-
tion, such a provider shall be subject to an as-
sessment of not more than twice the amount
claimed for each such item or service. In addi-
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tion, the Office may make a determination in

the same proceeding to bar such provider from

participating in the program under this chapter.
(e) The Office—

(1) may not initiate any debarment pro-
ceeding against a provider, based on such pro-
vider’s having been convicted of a criminal of-
fense, later than 6 years after the date on
which such provider is so convicted; and

(2) may not initiate any action relating to a
civil penalty, assessment, or debarment under
this section, in connection with any claim,
later than 6 years after the date the claim is
presented, as determined under regulations
prescribed by the Office.

(f) In making a determination relating to the
appropriateness of imposing or the period of any
debarment under this section (where such debar-
ment is not mandatory), or the appropriateness
of imposing or the amount of any civil penalty
or assessment under this section, the Office
shall take into account—

(1) the nature of any claims involved and the
circumstances under which they were pre-
sented;

(2) the degree of culpability, history of prior
offenses or improper conduct of the provider
involved; and

(3) such other matters as justice may re-
quire.

(2)(1)(A) Except as provided in subparagraph
(B), debarment of a provider under subsection
(b) or (c) shall be effective at such time and
upon such reasonable notice to such provider,
and to carriers and covered individuals, as shall
be specified in regulations prescribed by the Of-
fice. Any such provider that is debarred from
participation may request a hearing in accord-
ance with subsection (h)(1).

(B) Unless the Office determines that the
health or safety of individuals receiving health
care services warrants an earlier effective date,
the Office shall not make a determination ad-
verse to a provider under subsection (c)(5) or (d)
until such provider has been given reasonable
notice and an opportunity for the determination
to be made after a hearing as provided in accord-
ance with subsection (h)(1).

(2)(A) Except as provided in subparagraph (B),
a debarment shall be effective with respect to
any health care services or supplies furnished by
a provider on or after the effective date of such
provider’s debarment.

(B) A debarment shall not apply with respect
to inpatient institutional services furnished to
an individual who was admitted to the institu-
tion before the date the debarment would other-
wise become effective until the passage of 30
days after such date, unless the Office deter-
mines that the health or safety of the individual
receiving those services warrants that a shorter
period, or that no such period, be afforded.

(3) Any notice of debarment referred to in
paragraph (1) shall specify the date as of which
debarment becomes effective and the minimum
period of time for which such debarment is to
remain effective. In the case of a debarment
under paragraph (1), (2), (3), or (4) of subsection
(b), the minimum period of debarment shall not
be less than 3 years, except as provided in para-
graph (4)(B)(ii).
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(4)(A) A provider barred from participating in
the program under this chapter may, after the
expiration of the minimum period of debarment
referred to in paragraph (3), apply to the Office,
in such manner as the Office may by regulation
prescribe, for termination of the debarment.

(B) The Office may—

(i) terminate the debarment of a provider,
pursuant to an application filed by such pro-
vider after the end of the minimum debarment
period, if the Office determines, based on the
conduct of the applicant, that—

(I) there is no basis under subsection (b),

(c), or (d) for continuing the debarment; and

(IT) there are reasonable assurances that
the types of actions which formed the basis
for the original debarment have not recurred
and will not recur; or

(ii) notwithstanding any provision of sub-
paragraph (A), terminate the debarment of a
provider, pursuant to an application filed by
such provider before the end of the minimum
debarment period, if the Office determines
that—

(I) based on the conduct of the applicant,
the requirements of subclauses (I) and (IT) of
clause (i) have been met; and

(IT) early termination under this clause is
warranted based on the fact that the pro-
vider is the sole community provider or the
sole source of essential specialized services
in a community, or other similar cir-
cumstances.

(5) The Office shall—

(A) promptly notify the appropriate State or
local agency or authority having responsi-
bility for the licensing or certification of a
provider barred from participation in the pro-
gram under this chapter of the fact of the de-
barment, as well as the reasons for such debar-
ment;

(B) request that appropriate investigations
be made and sanctions invoked in accordance
with applicable law and policy; and

(C) request that the State or local agency or
authority keep the Office fully and currently
informed with respect to any actions taken in
response to the request.

(h)(1) Any provider of health care services or
supplies that is the subject of an adverse deter-
mination by the Office under this section shall
be entitled to reasonable notice and an oppor-
tunity to request a hearing of record, and to ju-
dicial review as provided in this subsection after
the Office renders a final decision. The Office
shall grant a request for a hearing upon a show-
ing that due process rights have not previously
been afforded with respect to any finding of fact
which is relied upon as a cause for an adverse
determination under this section. Such hearing
shall be conducted without regard to subchapter
II of chapter 5 and chapter 7 of this title by a
hearing officer who shall be designated by the
Director of the Office and who shall not other-
wise have been involved in the adverse deter-
mination being appealed. A request for a hearing
under this subsection shall be filed within such
period and in accordance with such procedures
as the Office shall prescribe by regulation.

(2) Any provider adversely affected by a final
decision under paragraph (1) made after a hear-
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ing to which such provider was a party may seek
review of such decision in the United States Dis-
trict Court for the District of Columbia or for
the district in which the plaintiff resides or has
his or her principal place of business by filing a
notice of appeal in such court within 60 days
after the date the decision is issued, and by si-
multaneously sending copies of such notice by
certified mail to the Director of the Office and
to the Attorney General. In answer to the ap-
peal, the Director of the Office shall promptly
file in such court a certified copy of the tran-
script of the record, if the Office conducted a
hearing, and other evidence upon which the find-
ings and decision complained of are based. The
court shall have power to enter, upon the plead-
ings and evidence of record, a judgment affirm-
ing, modifying, or setting aside, in whole or in
part, the decision of the Office, with or without
remanding the case for a rehearing. The district
court shall not set aside or remand the decision
of the Office unless there is not substantial evi-
dence on the record, taken as whole, to support
the findings by the Office of a cause for action
under this section or unless action taken by the
Office constitutes an abuse of discretion.

(3) Matters that were raised or that could have
been raised in a hearing under paragraph (1) or
an appeal under paragraph (2) may not be raised
as a defense to a civil action by the United
States to collect a penalty or assessment im-
posed under this section.

(i) A civil action to recover civil monetary
penalties or assessments under subsection (d)
shall be brought by the Attorney General in the
name of the United States, and may be brought
in the United States district court for the dis-
trict where the claim involved was presented or
where the person subject to the penalty resides.
Amounts recovered under this section shall be
paid to the Office for deposit into the Employees
Health Benefits Fund. The amount of a penalty
or assessment as finally determined by the Of-
fice, or other amount the Office may agree to in
compromise, may be deducted from any sum
then or later owing by the United States to the
party against whom the penalty or assessment
has been levied.

(j) The Office shall prescribe regulations under
which, with respect to services or supplies fur-
nished by a debarred provider to a covered indi-
vidual during the period of such provider’s de-
barment, payment or reimbursement under this
chapter may be made, notwithstanding the fact
of such debarment, if such individual did not
know or could not reasonably be expected to
have known of the debarment. In any such in-
stance, the carrier involved shall take appro-
priate measures to ensure that the individual is
informed of the debarment and the minimum pe-
riod of time remaining under the terms of the
debarment.

(Added Pub. L. 100-654, title I, §101(a), Nov. 14,
1988, 102 Stat. 3837; amended Pub. L. 105-266,
§2(a), Oct. 19, 1998, 112 Stat. 2363.)

Editorial Notes

REFERENCES IN TEXT

Section 2455 of the Federal Acquisition Streamlining
Act of 1994, referred to in subsec. (b)(5), is section 2455
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of Pub. L. 103-355, which is set out as a note under sec-
tion 6101 of Title 31, Money and Finance.

AMENDMENTS

1998—Subsec. (a)(1)(D). Pub. L. 105-266, §2(a)(1)(A),
added subpar. (D).

Subsec. (a)(2)(A). Pub. L. 105-266, §2(a)(1)(B), sub-
stituted ‘‘subsection (b), (¢), or (d)”’ for ‘‘subsection (b)
or (c)”.

Subsec. (b). Pub. L. 105-266, §2(a)(2)(A), substituted
““shall” for “may’’ in introductory provisions.

Subsec. (b)(5). Pub. L. 105-266, §2(a)(2)(B), amended
par. (5) generally. Prior to amendment, par. (5) read as
follows: ““Any provider—

““(A) whose license to provide health care services
or supplies has been revoked, suspended, restricted,
or not renewed, by a State licensing authority for
reasons relating to the provider’s professional com-
petence, professional performance, or financial integ-
rity; or

‘“(B) that surrendered such a license while a formal
disciplinary proceeding was pending before such an
authority, if the proceeding concerned the provider’s
professional competence, professional performance,
or financial integrity.”

Subsec. (¢). Pub. L. 105-266, §2(a)(3), added subsec. (c).
Former subsec. (¢) redesignated (d).

Subsec. (d). Pub. L. 105-266, §2(a)(3), redesignated sub-
sec. (¢) as (d). Former subsec. (d) redesignated (e).

Subsec. (d)(1). Pub. L. 105-266, §2(a)(4), amended par.
(1) generally. Prior to amendment, par. (1) read as fol-
lows: ‘“‘in connection with a claim presented under this
chapter, that a provider of health care services or sup-
plies—

‘“(A) has charged for health care services or supplies
that the provider knows or should have known were
not provided as claimed; or

‘“(B) has charged for health care services or supplies
in an amount substantially in excess of such pro-
vider’s customary charges for such services or sup-
plies, or charged for health care services or supplies
which are substantially in excess of the needs of the
covered individual or which are of a quality that fails
to meet professionally recognized standards for such
services or supplies;”’.

Subsec. (e). Pub. L. 105-266, §2(a)(3), redesignated sub-
sec. (d) as (e). Former subsec. (e) redesignated (f).

Subsec. (f). Pub. L. 105-266, §2(a)(3), (5), redesignated
subsec. (e) as (f) and inserted ‘‘(where such debarment
is not mandatory)”’ after ‘‘debarment under this sec-
tion”’. Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 105-266, §2(a)(3), redesignated sub-
sec. (f) as (g). Former subsec. (g) redesignated (h).

Subsec. (g)(1). Pub. L. 105-266, §2(a)(6)(A), added par.
(1) and struck out former par. (1) which read as follows:
“The debarment of a provider under subsection (b) or
(c) shall be effective at such time and upon such rea-
sonable notice to such provider, and to carriers and
covered individuals, as may be specified in regulations
prescribed by the Office.”

Subsec. (2)(3). Pub. L. 105-266, §2(a)(6)(B), inserted ‘‘of
debarment’’ after ‘“‘notice” and inserted at end ‘‘In the
case of a debarment under paragraph (1), (2), (3), or (4)
of subsection (b), the minimum period of debarment
shall not be less than 3 years, except as provided in
paragraph (4)(B)(ii).”

Subsec. (2)(4)(B)(A)(D). Pub. L. 105-266, §2(a)(6)(C), sub-
stituted ‘‘subsection (b), (¢), or (d)”’ for ‘‘subsection (b)
or (c)”.

Subsec. (2)(6). Pub. L. 105-266, §2(a)(6)(D), struck out
par. (6) which read as follows: ‘“The Office shall, upon
written request and payment of a reasonable charge to
defray the cost of complying with such request, furnish
a current list of any providers barred from partici-
pating in the program under this chapter, including the
minimum period of time remaining under the terms of
each provider’s debarment.”’

Subsec. (h). Pub. L. 105-266, §2(a)(3), redesignated sub-
sec. (g) as (h). Former subsec. (h) redesignated (i).

Subsec. (h)(1), (2). Pub. L. 105-266, §2(a)(7), added pars.
(1) and (2) and struck out former pars. (1) and (2) which
read as follows:
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‘(1) The Office may not make a determination under
subsection (b) or (c¢) adverse to a provider of health care
services or supplies until such provider has been given
written notice and an opportunity for a hearing on the
record. A provider is entitled to be represented by
counsel, to present witnesses, and to cross-examine
witnesses against the provider in any such hearing.

‘(2) Notwithstanding section 8912, any person ad-
versely affected by a final decision under paragraph (1)
may obtain review of such decision in the United
States Court of Appeals for the Federal Circuit. A writ-
ten petition requesting that the decision be modified or
set aside must be filed within 60 days after the date on
which such person is notified of such decision.”

Subsec. (i). Pub. L. 105-266, §2(a)(3), (8), redesignated
subsec. (h) as (i), substituted ‘‘subsection (d)’’ for ‘‘sub-
section (c)”’, and inserted at end ‘“The amount of a pen-
alty or assessment as finally determined by the Office,
or other amount the Office may agree to in com-
promise, may be deducted from any sum then or later
owing by the United States to the party against whom
the penalty or assessment has been levied.” Former
subsec. (i) redesignated (j).

Subsec. (j). Pub. L. 105-266, §2(a)(3), redesignated sub-
sec. (1) as (j).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-266, §2(b), Oct. 19, 1998, 112 Stat. 2366, pro-
vided that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
the amendments made by this section [amending this
section] shall take effect on the date of the enactment
of this Act [Oct. 19, 1998].

‘(2) EXCEPTIONS.—(A) Paragraphs (2), (3), and (5) of
section 8902a(c) of title 5, United States Code, as
amended by subsection (a)(3), shall apply only to the
extent that the misconduct which is the basis for de-
barment under paragraph (2), (3), or (5), as applicable,
occurs after the date of the enactment of this Act.

‘“(B) Paragraph (1)(B) of section 8902a(d) of title 5,
United States Code, as amended by subsection (a)(4),
shall apply only with respect to charges which violate
section 8904(b) of such title for items or services fur-
nished after the date of the enactment of this Act.

‘“(C) Paragraph (3) of section 8902a(g) of title 5, United
States Code, as amended by subsection (a)(6)(B), shall
apply only with respect to debarments based on convic-
tions occurring after the date of the enactment of this
Act.”

EFFECTIVE DATE; PRIOR CONDUCT

Pub. L. 100-654, title I, §102, Nov. 14, 1988, 102 Stat.
3841, provided that:

‘‘(a) APPLICABILITY.—The amendments made by this
title [enacting this section] shall be effective with re-
spect to any calendar year beginning, and contracts en-
tered into or renewed for any calendar year beginning,
after the date of the enactment of this Act [Nov. 14,
1988].

“(b) PRIOR CONDUCT NOT To BE CONSIDERED.—In car-
rying out section 8902a of title 5, United States Code, as
added by this title, no debarment, civil monetary pen-
alty, or assessment may be imposed under such section
based on any criminal or other conduct occurring be-
fore the beginning of the first calendar year which be-
gins after the date of the enactment of this Act [Nov.
14, 1988].”

§ 8903. Health benefits plans

The Office of Personnel Management may con-
tract for or approve the following health bene-
fits plans:

(1) SERVICE BENEFIT PLAN.—One Govern-
ment-wide plan, which may be underwritten
by participating affiliates licensed in any
number of States, offering at least 2 levels of
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