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tary service or for creditable civilian service for
which retirement deductions were not made or
refunded shall be made by a retirement-eligible
employee at or before the time the retirement-
eligible employee enters phased retirement sta-
tus. No such deposit may be made, or actuarial
adjustment in lieu thereof elected, at the time a
phased retiree enters full retirement status.

(B) Notwithstanding subparagraph (A), if a
phased retiree does not make such a deposit and
dies in service as a phased retiree, a survivor of
the phased retiree shall have the same right to
make such deposit as would have been available
had the employee not entered phased retirement
status and died in service.

(C) If a phased retiree makes an election for an
actuarial annuity reduction under section
8334(d)(2) and dies in service as a phased retiree,
the amount of any deposit upon which such ac-
tuarial reduction shall have been based shall be
deemed to have been fully paid.

(7) A phased retirement annuity shall com-
mence on the date on which a phased retiree en-
ters phased employment.

(8) No unused sick leave credit may be used in
the computation of the phased retirement annu-
ity.

(d) All basic pay not in excess of the full-time
rate of pay for the position to which a phased re-
tiree is appointed shall be deemed to be basic
pay for purposes of section 8334.

(e) Under such procedures as the Director may
prescribe, a phased retiree may elect to enter
full retirement status at any time. Upon making
such an election, a phased retiree shall be enti-
tled to a composite retirement annuity.

(f)(1) Except as provided otherwise under this
subsection, a composite retirement annuity is a
single annuity computed under regulations pre-
scribed by the Director, equal to the sum of—

(A) the amount of the phased retirement an-
nuity as of the date of full retirement, before
any reduction based on an election under sec-
tion 8334(d)(2), and including any adjustments
made under section 8340; and

(B) the product obtained by multiplying—

(i) the amount of an annuity computed
under section 8339 that would have been pay-
able at the time of full retirement if the in-
dividual had not elected a phased retirement
and as if the individual was employed on a
full-time basis in the position occupied dur-
ing the phased retirement period and before
any reduction for survivor annuity or reduc-
tion based on an election under section
8334(d)(2); by

(ii) the working percentage.

(2) After computing a composite retirement
annuity under paragraph (1), the Director shall
adjust the amount of the annuity for any appli-
cable reductions for a survivor annuity and any
previously elected actuarial reduction under
section 8334(d)(2).

(3) A composite retirement annuity shall be
adjusted in accordance with section 8340, except
that subsection (c¢)(1) of that section shall not
apply.

(4) In computing a composite retirement annu-
ity under paragraph (1)(B)(i), the unused sick
leave to the credit of a phased retiree at the
time of entry into full retirement status shall be

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 1040

adjusted by dividing the number of hours of un-
used sick leave by the working percentage.

(2)(1) Under such procedures and conditions as
the Director may provide, and with the concur-
rence of the head of the employing agency, a
phased retiree may elect to terminate phased re-
tirement status and return to a full-time work
schedule.

(2) Upon entering a full-time work schedule
based upon an election under paragraph (1), the
phased retirement annuity of a phased retiree
shall terminate.

(3) After the termination of a phased retire-
ment annuity under this subsection, the individ-
ual’s rights under this subchapter shall be deter-
mined based on the law in effect at the time of
any subsequent separation from service. For
purposes of this subchapter or chapter 84, at
time of the subsequent separation from service,
the phased retirement period shall be treated as
if it had been a period of part-time employment
with the work schedule described in subsection
(0)(2).

(h) For purposes of section 8341—

(1) the death of a phased retiree shall be
deemed to be the death in service of an em-
ployee; and

(2) the phased retirement period shall be
deemed to have been a period of part-time em-
ployment with the work schedule described in
subsection (b)(2).

(i) Employment of a phased retiree shall not
be deemed to be part-time career employment,
as defined in section 3401(2).

(j) A phased retiree is not eligible to apply for
an annuity under section 8337.

(k) For purposes of section 8341(h)(4), retire-
ment shall be deemed to occur on the date on
which a phased retiree enters into full retire-
ment status.

() For purposes of sections 8343 and 8351, and
subchapter III of chapter 84, a phased retiree
shall be deemed to be an employee.

(m) A phased retiree is not subject to section
8344.

(n) For purposes of chapter 87, a phased retiree
shall be deemed to be receiving basic pay at the
rate of a full-time employee in the position to
which the phased retiree is appointed.

(Added Pub. L. 112-141, div. F,
§100121(a)(2), July 6, 2012, 126 Stat. 907.)

title I,

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective on Nov. 6, 2014, see section 100121(d)
of Pub. L. 112-141, set out as an Effective Date of 2012
Amendment note under section 8331 of this title.

§ 8337. Disability retirement

(a) An employee who completes 5 years of ci-
vilian service and has become disabled shall be
retired on the employee’s own application or on
application by the employee’s agency. Any em-
ployee shall be considered to be disabled only if
the employee is found by the Office of Personnel
Management to be unable, because of disease or
injury, to render useful and efficient service in
the employee’s position and is not qualified for
reassignment, under procedures prescribed by
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the Office, to a vacant position which is in the
agency at the same grade or level and in which
the employee would be able to render useful and
efficient service. For the purpose of the pre-
ceding sentence, an employee of the United
States Postal Service shall be considered not
qualified for a reassignment described in that
sentence if the reassignment is to a position in
a different craft or is inconsistent with the
terms of a collective bargaining agreement cov-
ering the employee. A judge of the United States
Court of Appeals for the Armed Forces who com-
pletes 5 years of civilian service and who is
found by the Office to be disabled for useful and
efficient service as a judge of such court or who
is removed for mental or physical disability
under section 942(c) of title 10 shall be retired on
the judge’s own application or upon such re-
moval. A Member who completes 5 years of
Member service and is found by the Office to be
disabled for useful and efficient service as a
Member because of disease or injury shall be re-
tired on the Member’s own application. An an-
nuity authorized by this section is computed
under section 8339(g) of this title, unless the em-
ployee or Member is eligible for a higher annu-
ity computed under section 8339(a) through (e),
(), (a), (1), or (s).

(b) A claim may be allowed under this section
only if the application is filed with the Office
before the employee or Member is separated
from the service or within 1 year thereafter.
This time limitation may be waived by the Of-
fice for an employee or Member who at the date
of separation from service or within 1 year
thereafter is mentally incompetent, if the appli-
cation is filed with the Office within 1 year from
the date of restoration of the employee or Mem-
ber to competency or the appointment of a fidu-
ciary, whichever is earlier.

(¢c) An annuitant receiving disability retire-
ment annuity from the Fund shall be examined
under the direction of the Office—

(1) at the end of 1 year from the date of the
disability retirement; and

(2) annually thereafter until he becomes 60
years of age;

unless his disability is permanent in character.
If the annuitant fails to submit to examination
as required by this section, payment of the an-
nuity shall be suspended until continuance of
the disability is satisfactorily established.

(d) If an annuitant receiving disability retire-
ment annuity from the Fund, before becoming 60
years of age, recovers from his disability, pay-
ment of the annuity terminates on reemploy-
ment by the Government or 1 year after the date
of the medical examination showing the recov-
ery, whichever is earlier. If an annuitant receiv-
ing disability retirement annuity from the
Fund, before becoming 60 years of age, is re-
stored to an earning capacity fairly comparable
to the current rate of pay of the position occu-
pied at the time of retirement, payment of the
annuity terminates on reemployment by the
Government or 180 days after the end of the cal-
endar year in which earning capacity is so re-
stored, whichever is earlier. Earning capacity is
deemed restored if in any calendar year the in-
come of the annuitant from wages or self-em-
ployment or both equals at least 80 percent of
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the current rate of pay of the position occupied
immediately before retirement.

(e) If an annuitant whose annuity is termi-
nated under subsection (d) of this section is not
reemployed in a position in which he is subject
to this subchapter, he is deemed, except for serv-
ice credit, to have been involuntarily separated
from the service for the purpose of this sub-
chapter as of the date of termination of the dis-
ability annuity, and after that termination is
entitled to annuity under the applicable provi-
sions of this subchapter. If an annuitant whose
annuity is heretofore or hereafter terminated
because of an earning capacity provision of this
subchapter or an earlier statute—

(1) is not reemployed in a position in which
he is subject to this subchapter; and

(2) has not recovered from the disability for
which he was retired;

his annuity shall be restored at the same rate
effective the first of the year following any cal-
endar year in which his income from wages or
self-employment or both is less than 80 percent
of the current rate of pay of the position occu-
pied immediately before retirement. If an annu-
itant whose annuity is heretofore or hereafter
terminated because of a medical finding that he
has recovered from disability is not reemployed
in a position in which he is subject to this sub-
chapter, his annuity shall be restored at the
same rate effective from the date of medical ex-
amination showing a recurrence of the dis-
ability. The second and third sentences of this
subsection do not apply to an individual who has
become 62 years of age and is receiving or is eli-
gible to receive annuity under the first sentence
of this subsection.
(f)(1) An individual is not entitled to receive—
(A) an annuity under this subchapter, and
(B) compensation for injury to, or disability
of, such individual under subchapter I of chap-
ter 81, other than compensation payable under
section 8107,

covering the same period of time.

(2) An individual is not entitled to receive an
annuity under this subchapter and a concurrent
benefit under subchapter I of chapter 81 on ac-
count of the death of the same person.

(3) Paragraphs (1) and (2) do not bar the right
of a claimant to the greater benefit conferred by
either this subchapter or subchapter I of chapter
81.

(g) If an individual is entitled to an annuity
under this subchapter, and the individual re-
ceives a lump-sum payment for compensation
under section 8135 based on the disability or
death of the same person, so much of the com-
pensation as has been paid for a period extended
beyond the date payment of the annuity com-
mences, as determined by the Department of
Labor, shall be refunded to that Department for
credit to the Employees’ Compensation Fund.
Before the individual may receive the annuity,
the individual shall—

(1) refund to the Department of Labor the
amount representing the commuted compensa-
tion payments for the extended period; or

(2) authorize the deduction of the amount
from the annuity.

Deductions from the annuity may be made from
accrued or accruing payments. The amounts de-
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ducted and withheld from the annuity shall be
transmitted to the Department of Labor for re-
imbursement to the Employees’ Compensation
Fund. When the Department of Labor finds that
the financial circumstances of an individual en-
titled to an annuity under this subchapter war-
rant deferred refunding, deductions from the an-
nuity may be prorated against and paid from ac-
cruing payments in such manner as the Depart-
ment determines appropriate.

(h)(1) As used in this subsection, the term
“‘technician” means an individual employed
under section 709(a) of title 32 or section 10216 of
title 10 who, as a condition of the employment,
is required under section 709(b) of title 32 or sec-
tion 10216 of title 10, respectively, to be a mem-
ber of the Selected Reserve.

(2)(A) Except as provided in subparagraph (B)
of this paragraph, an individual shall be retired
under this section if the individual—

(i) is separated from employment as a tech-
nician under section 709(e)(1) of title 32 or sec-
tion 10216 of title 10 by reason of a disability
that disqualifies the individual from member-
ship in the Selected Reserve;

(ii) is not considered to be disabled under the
second sentence of subsection (a) of this sec-
tion;

(iii) is not appointed to a position in the
Government (whether under paragraph (3) of
this subsection or otherwise); and

(iv) has not declined an offer of an appoint-
ment to a position in the Government under
paragraph (3) of this subsection.

(B) Payment of any annuity for an individual
pursuant to this subsection terminates—

(i) on the date the individual is appointed to
a position in the Government (whether pursu-
ant to paragraph (3) of this subsection or oth-
erwise);

(ii) on the date the individual declines an
offer of appointment to a position in the Gov-
ernment under paragraph (3); or

(iii) as provided under subsection (d).

(3) Any individual applying for or receiving
any annuity pursuant to this subsection shall,
in accordance with regulations prescribed by the
Office, be considered by any agency of the Gov-
ernment before any vacant position in the agen-
cy is filled if—

(A) the position is located within the com-
muting area of the individual’s former posi-
tion;

(B) the individual is qualified to serve in
such position, as determined by the head of
the agency; and

(C) the position is at the same grade or
equivalent level as the position from which
the individual was separated under section
709(e)(1) of title 32 or section 10216 of title 10.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 572; Pub. L.
90-83, §1(76), Sept. 11, 1967, 81 Stat. 214; Pub. L.
95454, title IX, §906(a)(2), (3), Oct. 13, 1978, 92
Stat. 1224; Pub. L. 96-499, title IV, §403(a), Dec.
5, 1980, 94 Stat. 2605, Pub. L. 97-253, title III,
§302(a), Sept. 8, 1982, 96 Stat. 792; Pub. L. 98-94,
title XTI, §1256(c), Sept. 24, 1983, 97 Stat. T01;
Pub. L. 100-238, title I, §124(a)(1)(A), Jan. 8, 1988,
101 Stat. 1755; Pub. L. 101-189, div. A, title XIII,
§1304(b)(2), Nov. 29, 1989, 103 Stat. 1577; Pub. L.
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101-428, §2(d)(1), Oct. 15, 1990, 104 Stat. 929; Pub.
L. 102-378, §2(61), Oct. 2, 1992, 106 Stat. 1354; Pub.
L. 103-337, div. A, title IX, §924(d)(1)(A), Oct. 5,
1994, 108 Stat. 2832; Pub. L. 10561, title V,
§5616(a)(2), Oct. 10, 1997, 111 Stat. 1306; Pub. L.
106-65, div. A, title V, §522(d), Oct. 5, 1999, 113
Stat. 597, Pub. L. 106-553, §1(a)(2) [title III,
§308(h)(1)], Dec. 21, 2000, 114 Stat. 2762, 2762A-88.)

HISTORICAL AND REVISION NOTES
1966 AcT

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 2257. July 31, 1956, ch. 804, §401
“Sec. 77, 70 Stat. 750.
Oct. 4, 1961, Pub. L. 87-350,

§4(a), 75 Stat. T71.

In subsection (c¢), the words ‘‘receiving disability re-
tirement annuity from the Fund’ are coextensive with
and substituted for ‘‘retired under this section or under
section 6 of the Act of May 29, 1930, as amended’’.

In subsection (g), the words ‘‘Notwithstanding any
provision of law to the contrary’ are omitted as unnec-
essary. The words ‘“‘Employees’ Compensation Fund”
are substituted for ‘‘Federal Employees’ Compensation
Fund” to conform to the title of that Fund as set forth
in section 8147.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

1967 AcT

This section amends 5 U.S.C. 8337(e) for consistency
within the subchapter and to reflect that it is the indi-
vidual, rather than the position, that is subject to the
subchapter.

Editorial Notes

AMENDMENTS

2000—Subsec. (a). Pub. L. 106-553 substituted ‘8339(a)
through (e), (n), (q), (r), or (8)” for ““8339(a)-(e), (n), (q),
or (r)” in last sentence.

1999—Subsec. (h)(1). Pub. L. 106-65, §522(d)(1), inserted
“or section 10216 of title 10’ after ‘‘title 32 and sub-
stituted ‘‘title 32 or section 10216 of title 10, respec-
tively, to be a member of the Selected Reserve.” for
“‘such title to be a member of the National Guard and
to hold a specified military grade.”

Subsec. (h)(2)(A)(). Pub. L. 106-65, §522(d)(2), inserted
“or section 10216 of title 10’ after ‘‘title 32 and sub-
stituted ‘‘Selected Reserve” for ‘‘National Guard or
from holding the military grade required for such em-
ployment”’.

Subsec. (h)(3)(C). Pub. L. 106-65, §522(d)(3), inserted
“‘or section 10216 of title 10’’ after ‘‘title 32”.

1997—Subsec. (a). Pub. L. 105-61 substituted ‘‘(q), or
(r)” for “‘or (q)”’.

1994—Subsec. (a). Pub. L. 103-337 substituted ‘‘Court
of Appeals for the Armed Forces’ for ‘‘Court of Mili-
tary Appeals’.

1992—Subsec. (a). Pub. L. 102-378 substituted “‘if” for
“is”” after ‘‘employee’’ in second sentence.

1990—Subsec. (a). Pub. L. 101-428 substituted
€“8339(a)—(e), (n), or (q)”’ for *“8339(a)-(e) or (n)’’.

1989—Subsec. (a). Pub. L. 101-189 substituted ‘‘section
942(c) of title 10" for ‘‘section 867(a)(2) of title 10”.

1988—Subsec. (f). Pub. L. 100-238 added subsec. (f) and
struck out former subsec. (f) which read as follows: ‘“An
individual is not entitled to receive an annuity under
this subchapter and compensation for injury or dis-
ability to himself under subchapter I of chapter 81 of
this title covering the same period of time. This provi-
sion does not bar the right of a claimant to the greater
benefit conferred by either subchapter for any part of
the same period of time. Neither this provision nor any
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provision of subchapter I of chapter 81 of this title de-
nies to an individual an annuity accruing to him under
this subchapter on account of service performed by
him, or denies any concurrent benefit to him under
subchapter I of chapter 81 of this title on account of the
death of another individual.”

Subsec. (g). Pub. L. 100-238 added subsec. (g) and
struck out former subsec. (g) which read as follows:
“The right of an individual entitled to an annuity
under this subchapter is not affected because he has re-
ceived a lump-sum payment for compensation under
section 8135 of this title. However, if the annuity is
payable on account of the same disability for which
compensation under section 8135 of this title has been
paid, so much of the compensation as has been paid for
a period extended beyond the date the annuity becomes
effective, as determined by the Department of Labor,
shall be refunded to that Department to be covered into
the Employees’ Compensation Fund. Before the indi-
vidual may receive the annuity he shall—

‘(1) refund to the Department of Labor the amount
representing the commuted compensation payments
for the extended period; or

‘“(2) authorize the deduction of that amount from
the annuity payable to him under this subchapter,
which amount shall be transmitted to the Depart-
ment of Labor for reimbursement to the Employees’
Compensation Fund.

Deductions from the annuity may be made from ac-
crued and accruing payments. When the Department of
Labor finds that the financial circumstances of the an-
nuitant warrant deferred refunding, deductions from
the annuity may be prorated against and paid from ac-
cruing payments in such manner as that Department
determines.”

1983—Subsec. (a). Pub. L. 98-94 inserted provision that
a judge of the United States Court of Military Appeals
who completes 5 years of civilian service and who is
found by the Office to be disabled for useful and effi-
cient service as a judge of such court or who is removed
for mental or physical disability under section 867(a)(2)
of title 10 shall be retired on the judge’s own applica-
tion or upon such removal.

1982—Subsec. (d). Pub. L. 97-253, §302(a)(1), (2), sub-
stituted ‘180 days’ for ‘‘1 year’ in provision relating to
restoration of an annuitant to an earning capacity fair-
ly comparable to the current rate of pay of the position
occupied at the time of retirement, and ‘‘any calendar
year” for ‘‘each of 2 succeeding calendar years’.

Subsec. (h). Pub. L. 97-253, §302(a)(3), added subsec.
(h).

1980—Subsec. (a). Pub. L. 96-499 provided that an em-
ployee was to be considered disabled only if the em-
ployee were found by the Office of Personnel Manage-
ment to be unable to render useful and efficient service
in the employee’s position and was not qualified for re-
assignment to a vacant position in the agency at the
same grade or level and provided that an employee in
the Postal Service was to be considered not qualified
for such reassignment if such reassignment were to a
position in a different craft or were inconsistent with
the terms of the appropriate collective bargaining
agreement.

1978—Subsecs. (a) to (c). Pub. L. 95-454 substituted
“Office of Personnel Management’’ and ‘‘Office’” for
“Civil Service Commission’ and ‘‘Commission”’, respec-
tively, wherever appearing.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2000 AMENDMENT

Amendment by Pub. L. 106-553 effective on the first
day of the first applicable pay period that begins on
Dec. 21, 2000, and applicable only to an individual who
is employed as a member of the Supreme Court Police
after Dec. 21, 2000, see section 1(a)(2) [title III, §308(i),
(j)] of Pub. L. 106-553, set out in a Supreme Court Police
Retirement note under section 8331 of this title.
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EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-61 applicable to any annu-
ity commencing before, on, or after Oct. 10, 1997, and ef-
fective with regard to any payment made after the first
month following Oct. 10, 1997, see section 516(b) of Pub.
L. 105-61, set out as a note under section 8334 of this
title.

EFFECTIVE DATE OF 1988 AMENDMENT

Section 124(c) of Pub. L. 100-238 provided that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
the amendments made by this section [enacting section
8464a of this title, amending this section, renumbering
section 8457 of this title as section 8456, and repealing
former section 8456 of this title] shall be effective as of
January 1, 1987, and shall apply with respect to benefits
payable based on a death or disability occurring on or
after that date.

‘“(2) EXCEPTION.—The amendment made by subsection
(a)(1)(A) [amending this section] shall take effect on
the date of the enactment of this Act [Jan. 8, 1988] and
shall apply with respect to benefits payable based on a
death or disability occurring on or after that date.”’

EFFECTIVE DATE OF 1982 AMENDMENT

Section 302(c) of Pub. L. 97-253, as amended by Pub.
L. 97-346, §3(i), Oct. 15, 1982, 96 Stat. 1649, provided that:

‘(1) Except as provided in paragraphs (2) and (3), the
amendments made by subsections (a) and (b) [amending
this section and section 8347 of this title] shall take ef-
fective October 1, 1982.

‘(2) The amendments made by paragraphs (1) and (2)
of subsection (a) [amending this section] shall take ef-
fect with respect to income earned after December 31,
1982.

‘“(8) Subsection (h) of section 8337 of title 5, United
States Code (as added by subsection (a)) shall apply to
any technician (as defined in paragraph (1) of such sub-
section (h)) who is separated from employment as a
technician on or after October 1, 1982. Such subsection
(h) shall also apply to any technician separated from
employment as a technician on or after December 31,
1979, and before October 1, 1982, if application therefor
is made to the Office of Personnel Management within
12 months after the date of the enactment of this Act
[Sept. 8, 1982]. Any annuity resulting from such appli-
cation shall commence as of the day after the date such
application is received by the Office.”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96499 effective on 90th day
after Dec. 5, 1980, see section 403(c) of Pub. L. 96-499, set
out as a note under section 8331 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95454, set out as
a note under section 1101 of this title.

§ 8338. Deferred retirement

(a) An employee who is separated from the
service or transferred to a position in which he
does not continue subject to this subchapter
after completing 5 years of civilian service is en-
titled to an annuity beginning at the age of 62
years.

(b) A Member who, after December 31, 1955, is
separated from the service as a Member after
completing 5 years of civilian service is entitled
to an annuity beginning at the age of 62 years.
A Member who is separated from the service
after completing 10 or more years of Member
service is entitled to an annuity beginning at
the age of 60 years. A Member who is separated
from the service after completing 20 or more
years of service, including 10 or more years of
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