
Page 579 TITLE 43—PUBLIC LANDS § 1770

tion and shall give the holder a reasonable time 
to resume use of the right-of-way or to comply 
with this subchapter condition, rule, or regula-
tion as the case may be. Failure of the holder of 
the right-of-way to use the right-of-way for the 
purpose for which it was granted, issued, or re-
newed, for any continuous five-year period, shall 
constitute a rebuttable presumption of abandon-
ment of the right-of-way except that where the 
failure of the holder to use the right-of-way for 
the purpose for which it was granted, issued, or 
renewed for any continuous five-year period is 
due to circumstances not within the holder’s 
control, the Secretary concerned is not required 
to commence proceedings to suspend or termi-
nate the right-of-way. 

(Pub. L. 94–579, title V, § 506, Oct. 21, 1976, 90 
Stat. 2780.)

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1767. Rights-of-way for Federal departments 
and agencies 

(a) The Secretary concerned may provide 
under applicable provisions of this subchapter 
for the use of any department or agency of the 
United States a right-of-way over, upon, under 
or through the land administered by him, sub-
ject to such terms and conditions as he may im-
pose. 

(b) Where a right-of-way has been reserved for 
the use of any department or agency of the 
United States, the Secretary shall take no ac-
tion to terminate, or otherwise limit, that use 
without the consent of the head of such depart-
ment or agency. 

(Pub. L. 94–579, title V, § 507, Oct. 21, 1976, 90 
Stat. 2781.)

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1768. Conveyance of lands covered by right-of-
way; terms and conditions 

If under applicable law the Secretary con-
cerned decides to transfer out of Federal owner-
ship any lands covered in whole or in part by a 
right-of-way, including a right-of-way granted 
under the Act of November 16, 1973 (87 Stat. 576; 
30 U.S.C. 185), the lands may be conveyed subject 
to the right-of-way; however, if the Secretary 
concerned determines that retention of Federal 
control over the right-of-way is necessary to as-
sure that the purposes of this subchapter will be 
carried out, the terms and conditions of the 
right-of-way complied with, or the lands pro-
tected, he shall (a) reserve to the United States 
that portion of the lands which lies within the 
boundaries of the right-of-way, or (b) convey the 
lands, including that portion within the bound-
aries of the right-of-way, subject to the right-of-
way and reserving to the United States the right 
to enforce all or any of the terms and conditions 
of the right-of-way, including the right to renew 
it or extend it upon its termination and to col-
lect rents. 

(Pub. L. 94–579, title V, § 508, Oct. 21, 1976, 90 
Stat. 2781.)

Editorial Notes 

REFERENCES IN TEXT 

Act of November 16, 1973, referred to in text, is Pub. 
L. 93–153, Nov. 16, 1973, 87 Stat. 576. For complete classi-
fication of this Act to the Code, see Tables.

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1769. Existing right-of-way or right-of-use unaf-
fected; exceptions; rights-of-way for railroad 
and appurtenant communication facilities; 
applicability of existing terms and conditions 

(a) Nothing in this subchapter shall have the 
effect of terminating any right-of-way or right-
of-use heretofore issued, granted, or permitted. 
However, with the consent of the holder thereof, 
the Secretary concerned may cancel such a 
right-of-way or right-of-use and in its stead 
issue a right-of-way pursuant to the provisions 
of this subchapter. 

(b) When the Secretary concerned issues a 
right-of-way under this subchapter for a railroad 
and appurtenant communication facilities in 
connection with a realinement of a railroad on 
lands under his jurisdiction by virtue of a right-
of-way granted by the United States, he may, 
when he considers it to be in the public interest 
and the lands involved are not within an incor-
porated community and are of approximately 
equal value, notwithstanding the provisions of 
this subchapter, provide in the new right-of-way 
the same terms and conditions as applied to the 
portion of the existing right-of-way relinquished 
to the United States with respect to the pay-
ment of annual rental, duration of the right-of-
way, and the nature of the interest in lands 
granted. The Secretary concerned or his dele-
gate shall take final action upon all applications 
for the grant, issue, or renewal of rights-of-way 
under subsection (b) of this section no later than 
six months after receipt from the applicant of 
all information required from the applicant by 
this subchapter. 

(Pub. L. 94–579, title V, § 509, Oct. 21, 1976, 90 
Stat. 2781.)

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1770. Applicability of provisions to other Fed-
eral laws 

(a) Right-of-way 

Effective on and after October 21, 1976, no 
right-of-way for the purposes listed in this sub-
chapter shall be granted, issued, or renewed 
over, upon, under, or through such lands except 
under and subject to the provisions, limitations, 
and conditions of this subchapter: Provided, 
That nothing in this subchapter shall be con-
strued as affecting or modifying the provisions 
of sections 532 to 538 of title 16 and in the event 
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1 So in original. Probably should be followed by ‘‘209’’. 1 So in original. Probably should be ‘‘management,’’. 

of conflict with, or inconsistency between, this 
subchapter and sections 532 to 538 of title 16, the 
latter shall prevail: Provided further, That noth-
ing in this Act should be construed as making it 
mandatory that, with respect to forest roads, 
the Secretary of Agriculture limit rights-of-way 
grants or their term of years or require disclo-
sure pursuant to section 1761(b) of this title or 
impose any other condition contemplated by 
this Act that is contrary to present practices of 
that Secretary under sections 532 to 538 of title 
16. Any pending application for a right-of-way 
under any other law on the effective date of this 
section shall be considered as an application 
under this subchapter. The Secretary concerned 
may require the applicant to submit any addi-
tional information he deems necessary to com-
ply with the requirements of this subchapter. 

(b) Highway use 

Nothing in this subchapter shall be construed 
to preclude the use of lands covered by this sub-
chapter for highway purposes pursuant to sec-
tions 107 and 317 of title 23. 

(c) Application of antitrust laws 

(1) Nothing in this subchapter shall be con-
strued as exempting any holder of a right-of-way 
issued under this subchapter from any provision 
of the antitrust laws of the United States. 

(2) For the purposes of this subsection, the 
term ‘‘antitrust laws’’ includes the Act of July 
2, 1890 (26 Stat.1 15 U.S.C. 1 et seq.); the Act of 
October 15, 1914 (38 Stat. 730, 15 U.S.C. 12 et seq.); 
the Federal Trade Commission Act (38 Stat. 717; 
15 U.S.C. 41 et seq.); and sections 73 and 74 of the 
Act of August 27, 1894 [15 U.S.C. 8, 9]. 

(Pub. L. 94–579, title V, § 510, Oct. 21, 1976, 90 
Stat. 2782.)

Editorial Notes 

REFERENCES IN TEXT 

This Act, referred to in subsec. (a), is Pub. L. 94–579, 
Oct. 21, 1976, 90 Stat. 2743, known as the Federal Land 
Policy and Management Act of 1976. For complete clas-
sification of this Act to the Code, see Tables. 

The effective date of this section, referred to in sub-
sec. (a), probably means the date of enactment of this 
section by Pub. L. 94–579, which was approved Oct. 21, 
1976. 

Act of July 2, 1890, referred to in subsec. (c)(2), is act 
July 2, 1890, ch. 647, 26 Stat. 209, known as the Sherman 
Act, which is classified to sections 1 to 7 of Title 15, 
Commerce and Trade. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 1 of Title 15 and Tables. 

Act of October 15, 1914, referred to in subsec. (c)(2), is 
act Oct. 15, 1914, ch. 323, 38 Stat. 730, known as the Clay-
ton Act, which is classified generally to sections 12, 13, 
14 to 19, 21, and 22 to 27 of Title 15, and sections 52 and 
53 of Title 29, Labor. For further details and complete 
classification of this Act to the Code, see References in 
Text note set out under section 12 of Title 15 and Ta-
bles. 

The Federal Trade Commission Act, referred to in 
subsec. (c)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, 
which is classified generally to subchapter I (§ 41 et 
seq.) of chapter 2 of Title 15. For complete classifica-
tion of this Act to the Code, see section 58 of Title 15 
and Tables. 

Sections 73 and 74 of the Act of August 27, 1894, re-
ferred to in subsec. (c), are sections 73 and 74 of act 

Aug. 27, 1894, ch. 349, 28 Stat. 570, which are classified 
to sections 8 and 9 of Title 15.

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1771. Coordination of applications 

Applicants before Federal departments and 
agencies other than the Department of the Inte-
rior or Agriculture seeking a license, certificate, 
or other authority for a project which involve a 
right-of-way over, upon, under, or through pub-
lic land or National Forest System lands must 
simultaneously apply to the Secretary con-
cerned for the appropriate authority to use pub-
lic lands or National Forest System lands and 
submit to the Secretary concerned all informa-
tion furnished to the other Federal department 
or agency. 

(Pub. L. 94–579, title V, § 511, Oct. 21, 1976, 90 
Stat. 2782.)

Executive Documents 

TRANSFER OF FUNCTIONS 

See note set out under section 1763 of this title. 

§ 1772. Vegetation managment,1 facility inspec-
tion, and operation and maintenance relat-
ing to electric transmission and distribution 
facility rights of way 

(a) Definitions 

In this section: 

(1) Hazard tree 

The term ‘‘hazard tree’’ means any tree or 
part thereof (whether located inside or outside 
a right-of-way) that has been designated, prior 
to tree failure, by a certified or licensed 
arborist or forester under the supervision of 
the Secretary concerned or the owner or oper-
ator of a transmission or distribution facility 
to be—

(A) dead, likely to die within the routine 
vegetation management cycle, or likely to 
fail within the routine vegetation manage-
ment cycle; and 

(B) if the tree or part of the tree failed, 
likely to—

(i) cause substantial damage or disrup-
tion to a transmission or distribution fa-
cility; or 

(ii) come within 10 feet of an electric 
power line. 

(2) Owner; operator 

The terms ‘‘owner’’ and ‘‘operator’’ include 
contractors or other agents engaged by the 
owner or operator of an electric transmission 
or distribution facility. 

(3) Plan 

The term ‘‘plan’’ means a vegetation man-
agement, facility inspection, and operation 
and maintenance plan that—

(A) is prepared by the owner or operator of 
1 or more electric transmission or distribu-
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