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1986 Amendment note set out under section 9601 of this
title and Tables.

CODIFICATION

Section was enacted as part of the Superfund Amend-
ments and Reauthorization Act of 1986, and not as part
of the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 which comprises
this chapter.

SUBCHAPTER IV—POLLUTION INSURANCE
§9671. Definitions

As used in this subchapter—
(1) Insurance

The term ‘‘insurance’ means primary insur-
ance, excess insurance, reinsurance, surplus
lines insurance, and any other arrangement
for shifting and distributing risk which is de-
termined to be insurance under applicable
State or Federal law.

(2) Pollution liability

The term ‘‘pollution liability’”’ means liabil-
ity for injuries arising from the release of haz-
ardous substances or pollutants or contami-
nants.

(3) Risk retention group

The term ‘‘risk retention group’ means any
corporation or other limited liability associa-
tion taxable as a corporation, or as an insur-
ance company, formed under the laws of any
State—

(A) whose primary activity consists of as-
suming and spreading all, or any portion, of
the pollution liability of its group members;

(B) which is organized for the primary pur-
pose of conducting the activity described
under subparagraph (A);

(C) which is chartered or licensed as an in-
surance company and authorized to engage
in the business of insurance under the laws
of any State; and

(D) which does not exclude any person
from membership in the group solely to pro-
vide for members of such a group a competi-
tive advantage over such a person.

(4) Purchasing group

The term ‘‘purchasing group’” means any
group of persons which has as one of its pur-
poses the purchase of pollution liability insur-
ance on a group basis.

(5) State

The term ‘‘State’” means any State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, Amer-
ican Samoa, the Virgin Islands, the Common-
wealth of the Northern Marianas, and any
other territory or possession over which the
United States has jurisdiction.

(Pub. L. 96-510, title IV, §401, as added Pub. L.
99-499, title II, §210(a), formerly §210, Oct. 17,
1986, 100 Stat. 1716; renumbered §210(a), Pub. L.
99-563, §11(c)(1), Oct. 27, 1986, 100 Stat. 3177.)

Statutory Notes and Related Subsidiaries

STATE POWERS AND AUTHORITIES UNDER RISK
RETENTION AMENDMENTS OF 1986

Pub. L. 99499, title II, §210(b), as added by Pub. L.
99-563, §11(c)(1), Oct. 27, 1986, 100 Stat. 3177, provided

that: “For purposes of subsection (a) of this section
[enacting this subchapter], the powers and authorities
of States addressed by the Risk Retention Amendments
of 1986 [Pub. L. 99-563, see Short Title of 1986 Amend-
ment note set out under section 3901 of Title 15, Com-
merce and Trade] are in addition to those of this Act
[see Short Title of 1986 Amendment note set out under
section 9601 of this title].”

§9672. State laws; scope of subchapter
(a) State laws

Nothing in this subchapter shall be construed
to affect either the tort law or the law gov-
erning the interpretation of insurance contracts
of any State. The definitions of pollution liabil-
ity and pollution liability insurance under any
State law shall not be applied for the purposes
of this subchapter, including recognition or
qualification of risk retention groups or pur-
chasing groups.

(b) Scope of subchapter

The authority to offer or to provide insurance
under this subchapter shall be limited to cov-
erage of pollution liability risks and this sub-
chapter does not authorize a risk retention
group or purchasing group to provide coverage
of any other line of insurance.

(Pub. L. 96-510, title IV, §402, as added Pub. L.
99-499, title II, §210(a), formerly §210, Oct. 17,
1986, 100 Stat. 1716; renumbered §210(a), Pub. L.
99-563, §11(c)(1), Oct. 27, 1986, 100 Stat. 3177.)

§9673. Risk retention groups
(a) Exemption

Except as provided in this section, a risk re-
tention group shall be exempt from the fol-
lowing:

(1) A State law, rule, or order which makes
unlawful, or regulates, directly or indirectly,
the operation of a risk retention group.

(2) A State law, rule, or order which requires
or permits a risk retention group to partici-
pate in any insurance insolvency guaranty as-
sociation to which an insurer licensed in the
State is required to belong.

(3) A State law, rule, or order which requires
any insurance policy issued to a risk retention
group or any member of the group to be
countersigned by an insurance agent or broker
residing in the State.

(4) A State law, rule, or order which other-
wise discriminates against a risk retention
group or any of its members.

(b) Exceptions
(1) State laws generally applicable

Nothing in subsection (a) shall be construed
to affect the applicability of State laws gen-
erally applicable to persons or corporations.
The State in which a risk retention group is
chartered may regulate the formation and op-
eration of the group.

(2) State regulations not subject to exemption

Subsection (a) shall not apply to any State
law which requires a risk retention group to
do any of the following:

(A) Comply with the unfair claim settle-
ment practices law of the State.

(B) Pay, on a nondiscriminatory basis, ap-
plicable premium and other taxes which are
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levied on admitted insurers and surplus line
insurers, brokers, or policyholders under the
laws of the State.

(C) Participate, on a nondiscriminatory
basis, in any mechanism established or au-
thorized under the law of the State for the
equitable apportionment among insurers of
pollution liability insurance losses and ex-
penses incurred on policies written through
such mechanism.

(D) Submit to the appropriate authority
reports and other information required of 1i-
censed insurers under the laws of a State re-
lating solely to pollution liability insurance
losses and expenses.

(BE) Register with and designate the State
insurance commissioner as its agent solely
for the purpose of receiving service of legal
documents or process.

(F) Furnish, upon request, such commis-
sioner a copy of any financial report sub-
mitted by the risk retention group to the
commissioner of the chartering or licensing
jurisdiction.

(G) Submit to an examination by the State
insurance commissioner in any State in
which the group is doing business to deter-
mine the group’s financial condition, if—

(i) the commissioner has reason to be-
lieve the risk retention group is in a finan-
cially impaired condition; and

(ii) the commissioner of the jurisdiction
in which the group is chartered has not
begun or has refused to initiate an exam-
ination of the group.

(H) Comply with a lawful order issued in a
delinquency proceeding commenced by the
State insurance commissioner if the com-
missioner of the jurisdiction in which the
group is chartered has failed to initiate such
a proceeding after notice of a finding of fi-
nancial impairment under subparagraph (G).

(c) Application of exemptions

The exemptions specified in subsection (a)
apply to—
(1) pollution liability insurance coverage
provided by a risk retention group for—
(A) such group; or
(B) any person who is a member of such
group;

(2) the sale of pollution liability insurance
coverage for a risk retention group; and

(3) the provision of insurance related serv-
ices or management services for a risk reten-
tion group or any member of such a group.

(d) Agents or brokers

A State may require that a person acting, or
offering to act, as an agent or broker for a risk
retention group obtain a license from that
State, except that a State may not impose any
qualification or requirement which discrimi-
nates against a nonresident agent or broker.

(Pub. L. 96-510, title IV, §403, as added Pub. L.
99-499, title II, §210(a), formerly §210, Oct. 17,
1986, 100 Stat. 1717; renumbered §210(a), Pub. L.
99-563, §11(c)(1), Oct. 27, 1986, 100 Stat. 3177.)

§9674. Purchasing groups

(a) Exemption

Except as provided in this section, a pur-
chasing group is exempt from the following:

(1) A State law, rule, or order which pro-
hibits the establishment of a purchasing
group.

(2) A State law, rule, or order which makes
it unlawful for an insurer to provide or offer to
provide insurance on a basis providing, to a
purchasing group or its member, advantages,
based on their loss and expense experience, not
afforded to other persons with respect to rates,
policy forms, coverages, or other matters.

(3) A State law, rule, or order which pro-
hibits a purchasing group or its members from
purchasing insurance on the group basis de-
scribed in paragraph (2) of this subsection.

(4) A State law, rule, or order which pro-
hibits a purchasing group from obtaining in-
surance on a group basis because the group has
not been in existence for a minimum period of
time or because any member has not belonged
to the group for a minimum period of time.

(5) A State law, rule, or order which requires
that a purchasing group must have a min-
imum number of members, common ownership
or affiliation, or a certain legal form.

(6) A State law, rule, or order which requires
that a certain percentage of a purchasing
group must obtain insurance on a group basis.

(7T) A State law, rule, or order which requires
that any insurance policy issued to a pur-
chasing group or any members of the group be
countersigned by an insurance agent or broker
residing in that State.

(8) A State law, rule, or order which other-
wise discriminate! against a purchasing group
or any of its members.

(b) Application of exemptions

The exemptions specified in subsection (a)
apply to the following:

(1) Pollution liability insurance, and com-
prehensive general liability insurance which
includes this coverage, provided to—

(A) a purchasing group; or
(B) any person who is a member of a pur-
chasing group.

(2) The sale of any one of the following to a
purchasing group or a member of the group:
(A) Pollution liability insurance and com-
prehensive general liability coverage.
(B) Insurance related services.
(C) Management services.

(c) Agents or brokers

A State may require that a person acting, or
offering to act, as an agent or broker for a pur-
chasing group obtain a license from that State,
except that a State may not impose any quali-
fication or requirement which discriminates
against a nonresident agent or broker.

(Pub. L. 96-510, title IV, §404, as added Pub. L.
99499, title II, §210(a), formerly §210, Oct. 17,
1986, 100 Stat. 1718; renumbered §210(a), Pub. L.
99-563, §11(c)(1), Oct. 27, 1986, 100 Stat. 3177.)

180 in original. Probably should be ‘‘discriminates’.
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