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quirements of subparagraph (B) shall not apply in any
case in which the person or entity to whom the real
property is transferred is a potentially responsible
party with respect to such property. The requirements
of subparagraph (B) shall not apply in any case in
which the transfer of the property occurs or has oc-
curred by means of a lease, without regard to whether
the lessee has agreed to purchase the property or
whether the duration of the lease is longer than 55
years. In the case of a lease entered into after Sep-
tember 30, 1995, with respect to real property located at
an installation approved for closure or realignment
under a base closure law, the agency leasing the prop-
erty, in consultation with the Administrator, shall de-
termine before leasing the property that the property
is suitable for lease, that the uses contemplated for the
lease are consistent with protection of human health
and the environment, and that there are adequate as-
surances that the United States will take all remedial
action referred to in subparagraph (B) that has not
been taken on the date of the lease.”

Pub. L. 104-106, §2834(1), struck out first sentence of
concluding provisions which read as follows: ‘““The re-
quirements of subparagraph (B) shall not apply in any
case in which the person or entity to whom the prop-
erty is transferred is a potentially responsible party
with respect to such real property.”’

Subsec. (h)(4)(A). Pub. L. 104-201, §331, substituted
‘““known to have been released’ for ‘‘stored for one year
or more, known to have been released,”’.

1992—Subsec. (h)(3). Pub. L. 102-426, §4(a), inserted at
end ‘“‘For purposes of subparagraph (B)(i), all remedial
action described in such subparagraph has been taken
if the construction and installation of an approved re-
medial design has been completed, and the remedy has
been demonstrated to the Administrator to be oper-
ating properly and successfully. The carrying out of
long-term pumping and treating, or operation and
maintenance, after the remedy has been demonstrated
to the Administrator to be operating properly and suc-
cessfully does not preclude the transfer of the prop-
erty.”

Subsec. (h)(3)(C). Pub. L. 102-426, §4(b), added subpar.
©).
Subsec. (h)(4). Pub. L. 102-426, §3, added par. (4).
Subsec. (h)(5). Pub. L. 102-426, §5, added par. (5).

Statutory Notes and Related Subsidiaries
TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which a report required
under subsec. (e)(5) of this section is listed as the 5th
item on page 151), see section 3003 of Pub. L. 104-66, as
amended, and section 1(a)(4) [div. A, §1402(1)] of Pub. L.
106-554, set out as notes under section 1113 of Title 31,
Money and Finance.

ENVIRONMENTAL COMPLIANCE NOT AFFECTED BY PUB.
L. 114-120

Pub. L. 114-120, title V, §534(a), Feb. 8, 2016, 130 Stat.
75, as amended by Pub. L. 116-92, div. C, title XXXV,
§3514(e), Dec. 20, 2019, 133 Stat. 1984, provided that:
‘“After the date on which the Secretary of the Interior
conveys land under section 533 of this Act [section 533
of Pub. L. 114-120, 130 Stat. 74, not classified to Code],
nothing in this Act [see Tables for classification] or
any amendment made by this Act may be construed to
affect or limit the application of or obligation to com-
ply with any applicable environmental law, including
section 120(h) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (42
U.S.C. 9620(h)), with respect to contaminants on such
land prior to the date on which the land is conveyed.”’

IDENTIFICATION OF UNCONTAMINATED PROPERTY AT
INSTALLATIONS TO BE CLOSED

Pub. L. 103-160, div. B, title XXIX, §2910, Nov. 30, 1993,
107 Stat. 1924, provided that: ‘“The identification by the
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Secretary of Defense required under section 120(h)(4)(A)
of the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 U.S.C.
9620(h)(4)(A)), and the concurrence required under sec-
tion 120(h)(4)(B) of such Act, shall be made not later
than the earlier of—

‘(1) the date that is 9 months after the date of the
submittal, if any, to the transition coordinator for
the installation concerned of a specific use proposed
for all or a portion of the real property of the instal-
lation; or

‘(2) the date specified in section 120(h)(4)(C)(iii) of
such Act.”

CONGRESSIONAL FINDINGS

Pub. L. 102426, §2, Oct. 19, 1992, 106 Stat. 2174, pro-
vided that: “The Congress finds the following:

‘(1) The closure of certain Federal facilities is hav-
ing adverse effects on the economies of local commu-
nities by eliminating jobs associated with such facili-
ties, and delay in remediation of environmental con-
tamination of real property at such facilities is pre-
venting transfer and private development of such
property.

‘“(2) Each department, agency, or instrumentality
of the United States, in cooperation with local com-
munities, should expeditiously identify real property
that offers the greatest opportunity for reuse and re-
development on each facility under the jurisdiction
of the department, agency, or instrumentality where
operations are terminating.

‘“(3) Remedial actions, including remedial inves-
tigations and feasibility studies, and corrective ac-
tions at such Federal facilities should be expedited in
a manner to facilitate environmental protection and
the sale or transfer of such excess real property for
the purpose of mitigating adverse economic effects on
the surrounding community.

‘“(4) Each department, agency, or instrumentality
of the United States, in accordance with applicable
law, should make available without delay such excess
real property.

‘“(5) In the case of any real property owned by the
United States and transferred to another person, the
United States Government should remain responsible
for conducting any remedial action or corrective ac-
tion necessary to protect human health and the envi-
ronment with respect to any hazardous substance or
petroleum product or its derivatives, including avia-
tion fuel and motor oil, that was present on such real
property at the time of transfer.”

APPLICABILITY

Pub. L. 99499, title I, §120(b), Oct. 17, 1986, 100 Stat.
1671, provided that: ‘‘Section 120 of CERCLA [42 U.S.C.
9620] shall not apply to any response action or remedial
action for which a plan is under development by the
Department of Energy on the date of enactment of this
Act [Oct. 17, 1986] with respect to facilities—

‘(1) owned or operated by the United States and
subject to the jurisdiction of such Department;
‘“(2) located in St. Charles and St. Louis counties,

Missouri, or the city of St. Louis, Missouri, and

‘“(3) published in the National Priorities List.
In preparing such plans, the Secretary of Energy shall
consult with the Administrator of the Environmental
Protection Agency.”

§9621. Cleanup standards

(a) Selection of remedial action

The President shall select appropriate reme-
dial actions determined to be necessary to be
carried out under section 9604 of this title or se-
cured under section 9606 of this title which are
in accordance with this section and, to the ex-
tent practicable, the national contingency plan,
and which provide for cost-effective response. In
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evaluating the cost effectiveness of proposed al-
ternative remedial actions, the President shall
take into account the total short- and long-term
costs of such actions, including the costs of op-
eration and maintenance for the entire period
during which such activities will be required.

(b) General rules

(1) Remedial actions in which treatment which
permanently and significantly reduces the vol-
ume, toxicity or mobility of the hazardous sub-
stances, pollutants, and contaminants is a prin-
cipal element, are to be preferred over remedial
actions not involving such treatment. The off-
site transport and disposal of hazardous sub-
stances or contaminated materials without such
treatment should be the least favored alter-
native remedial action where practicable treat-
ment technologies are available. The President
shall conduct an assessment of permanent solu-
tions and alternative treatment technologies or
resource recovery technologies that, in whole or
in part, will result in a permanent and signifi-
cant decrease in the toxicity, mobility, or vol-
ume of the hazardous substance, pollutant, or
contaminant. In making such assessment, the
President shall specifically address the long-
term effectiveness of various alternatives. In as-
sessing alternative remedial actions, the Presi-
dent shall, at a minimum, take into account:

(A) the long-term uncertainties associated
with land disposal;

(B) the goals, objectives, and requirements
of the Solid Waste Disposal Act [42 U.S.C. 6901
et seq.];

(C) the persistence, toxicity, mobility, and
propensity to bioaccumulate of such haz-
ardous substances and their constituents;

(D) short- and long-term potential for ad-
verse health effects from human exposure;

(E) long-term maintenance costs;

(F') the potential for future remedial action
costs if the alternative remedial action in
question were to fail; and

(G) the potential threat to human health
and the environment associated with exca-
vation, transportation, and redisposal, or con-
tainment.

The President shall select a remedial action
that is protective of human health and the envi-
ronment, that is cost effective, and that utilizes
permanent solutions and alternative treatment
technologies or resource recovery technologies
to the maximum extent practicable. If the Presi-
dent selects a remedial action not appropriate
for a preference under this subsection, the Presi-
dent shall publish an explanation as to why a re-
medial action involving such reductions was not
selected.

(2) The President may select an alternative re-
medial action meeting the objectives of this
subsection whether or not such action has been
achieved in practice at any other facility or site
that has similar characteristics. In making such
a selection, the President may take into ac-
count the degree of support for such remedial
action by parties interested in such site.

(c) Review

If the President selects a remedial action that
results in any hazardous substances, pollutants,
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or contaminants remaining at the site, the
President shall review such remedial action no
less often than each 5 years after the initiation
of such remedial action to assure that human
health and the environment are being protected
by the remedial action being implemented. In
addition, if upon such review it is the judgment
of the President that action is appropriate at
such site in accordance with section 9604 or 9606
of this title, the President shall take or require
such action. The President shall report to the
Congress a list of facilities for which such re-
view is required, the results of all such reviews,
and any actions taken as a result of such re-
views.

(d) Degree of cleanup

(1) Remedial actions selected under this sec-
tion or otherwise required or agreed to by the
President under this chapter shall attain a de-
gree of cleanup of hazardous substances, pollut-
ants, and contaminants released into the envi-
ronment and of control of further release at a
minimum which assures protection of human
health and the environment. Such remedial ac-
tions shall be relevant and appropriate under
the circumstances presented by the release or
threatened release of such substance, pollutant,
or contaminant.

(2)(A) With respect to any hazardous sub-
stance, pollutant or contaminant that will re-
main onsite, if—

(i) any standard, requirement, criteria, or
limitation under any Federal environmental
law, including, but not limited to, the Toxic
Substances Control Act [15 U.S.C. 2601 et seq.],
the Safe Drinking Water Act [42 U.S.C. 300f et
seq.], the Clean Air Act [42 U.S.C. 7401 et seq.],
the Clean Water Act [33 U.S.C. 1251 et seq.],
the Marine Protection, Research and Sanc-
tuaries Act [16 U.S.C. 1431 et seq., 1447 et seq.,
33 U.S.C. 1401 et seq., 2801 et seq.], or the Solid
Waste Disposal Act [42 U.S.C. 6901 et seq.]; or

(ii) any promulgated standard, requirement,
criteria, or limitation under a State environ-
mental or facility siting law that is more
stringent than any Federal standard, require-
ment, criteria, or limitation, including each
such State standard, requirement, criteria, or
limitation contained in a program approved,
authorized or delegated by the Administrator
under a statute cited in subparagraph (A), and
that has been identified to the President by
the State in a timely manner,

is legally applicable to the hazardous substance
or pollutant or contaminant concerned or is rel-
evant and appropriate under the circumstances
of the release or threatened release of such haz-
ardous substance or pollutant or contaminant,
the remedial action selected under section 9604
of this title or secured under section 9606 of this
title shall require, at the completion of the re-
medial action, a level or standard of control for
such hazardous substance or pollutant or con-
taminant which at least attains such legally ap-
plicable or relevant and appropriate standard,
requirement, criteria, or limitation. Such reme-
dial action shall require a level or standard of
control which at least attains Maximum Con-
taminant Level Goals established under the Safe
Drinking Water Act [42 U.S.C. 300f et seq.] and
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water quality criteria established under section
304 or 303 of the Clean Water Act [33 U.S.C. 1314,
1313], where such goals or criteria are relevant
and appropriate under the circumstances of the
release or threatened release.

(B)(i) In determining whether or not any water
quality criteria under the Clean Water Act [33
U.S.C. 1251 et seq.] is relevant and appropriate
under the circumstances of the release or
threatened release, the President shall consider
the designated or potential use of the surface or
groundwater, the environmental media affected,
the purposes for which such criteria were devel-
oped, and the latest information available.

(ii) For the purposes of this section, a process
for establishing alternate concentration limits
to those otherwise applicable for hazardous con-
stituents in groundwater under subparagraph
(A) may not be used to establish applicable
standards under this paragraph if the process as-
sumes a point of human exposure beyond the
boundary of the facility, as defined at the con-
clusion of the remedial investigation and feasi-
bility study, except where—

(I) there are known and projected points of
entry of such groundwater into surface water;
and

(IT) on the basis of measurements or projec-
tions, there is or will be no statistically sig-
nificant increase of such constituents from
such groundwater in such surface water at the
point of entry or at any point where there is
reason to believe accumulation of constituents
may occur downstream; and

(ITI) the remedial action includes enforce-
able measures that will preclude human expo-
sure to the contaminated groundwater at any
point between the facility boundary and all
known and projected points of entry of such
groundwater into surface water

then the assumed point of human exposure may
be at such known and projected points of entry.

(C)(1) Clause (ii) of this subparagraph shall be
applicable only in cases where, due to the Presi-
dent’s selection, in compliance with subsection
(b)(1), of a proposed remedial action which does
not permanently and significantly reduce the
volume, toxicity, or mobility of hazardous sub-
stances, pollutants, or contaminants, the pro-
posed disposition of waste generated by or asso-
ciated with the remedial action selected by the
President is land disposal in a State referred to
in clause (ii).

(ii) Except as provided in clauses (iii) and (iv),
a State standard, requirement, criteria, or limi-
tation (including any State siting standard or
requirement) which could effectively result in
the statewide prohibition of land disposal of haz-
ardous substances, pollutants, or contaminants
shall not apply.

(iii) Any State standard, requirement, cri-
teria, or limitation referred to in clause (ii)
shall apply where each of the following condi-
tions is met:

(I) The State standard, requirement, cri-
teria, or limitation is of general applicability
and was adopted by formal means.

(IT) The State standard, requirement, cri-
teria, or limitation was adopted on the basis
of hydrologic, geologic, or other relevant con-
siderations and was not adopted for the pur-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 7786

pose of precluding onsite remedial actions or
other land disposal for reasons unrelated to
protection of human health and the environ-
ment.

(IIT) The State arranges for, and assures pay-
ment of the incremental costs of utilizing, a
facility for disposition of the hazardous sub-
stances, pollutants, or contaminants con-
cerned.

(iv) Where the remedial action selected by the
President does not conform to a State standard
and the State has initiated a law suit against
the Environmental Protection Agency prior to
May 1, 1986, to seek to have the remedial action
conform to such standard, the President shall
conform the remedial action to the State stand-
ard. The State shall assure the availability of an
offsite facility for such remedial action.

(3) In the case of any removal or remedial ac-
tion involving the transfer of any hazardous sub-
stance or pollutant or contaminant offsite, such
hazardous substance or pollutant or contami-
nant shall only be transferred to a facility
which is operating in compliance with section
3004 and 3005 of the Solid Waste Disposal Act [42
U.S.C. 6924, 6925] (or, where applicable, in com-
pliance with the Toxic Substances Control Act
[16 U.S.C. 2601 et seq.] or other applicable Fed-
eral law) and all applicable State requirements.
Such substance or pollutant or contaminant
may be transferred to a land disposal facility
only if the President determines that both of
the following requirements are met:

(A) The unit to which the hazardous sub-
stance or pollutant or contaminant is trans-
ferred is not releasing any hazardous waste, or
constituent thereof, into the groundwater or
surface water or soil.

(B) All such releases from other units at the
facility are being controlled by a corrective
action program approved by the Adminis-
trator under subtitle C of the Solid Waste Dis-
posal Act [42 U.S.C. 6921 et seq.].

The President shall notify the owner or operator
of such facility of determinations under this
paragraph.

(4) The President may select a remedial action
meeting the requirements of paragraph (1) that
does not attain a level or standard of control at
least equivalent to a legally applicable or rel-
evant and appropriate standard, requirement,
criteria, or limitation as required by paragraph
(2) (including subparagraph (B) thereof), if the
President finds that—

(A) the remedial action selected is only part
of a total remedial action that will attain
such level or standard of control when com-
pleted;

(B) compliance with such requirement at
that facility will result in greater risk to
human health and the environment than alter-
native options;

(C) compliance with such requirements is
technically impracticable from an engineering
perspective;

(D) the remedial action selected will attain
a standard of performance that is equivalent
to that required under the otherwise applica-
ble standard, requirement, criteria, or limita-
tion, through use of another method or ap-
proach;
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(E) with respect to a State standard, require-
ment, criteria, or limitation, the State has
not consistently applied (or demonstrated the
intention to consistently apply) the standard,
requirement, criteria, or limitation in similar
circumstances at other remedial actions with-
in the State; or

(F) in the case of a remedial action to be un-
dertaken solely under section 9604 of this title
using the Fund, selection of a remedial action
that attains such level or standard of control
will not provide a balance between the need
for protection of public health and welfare and
the environment at the facility under consid-
eration, and the availability of amounts from
the Fund to respond to other sites which
present or may present a threat to public
health or welfare or the environment, taking
into consideration the relative immediacy of
such threats.

The President shall publish such findings, to-
gether with an explanation and appropriate doc-
umentation.

(e) Permits and enforcement

(1) No Federal, State, or local permit shall be
required for the portion of any removal or reme-
dial action conducted entirely onsite, where
such remedial action is selected and carried out
in compliance with this section.

(2) A State may enforce any Federal or State
standard, requirement, criteria, or limitation to
which the remedial action is required to con-
form under this chapter in the United States
district court for the district in which the facil-
ity is located. Any consent decree shall require
the parties to attempt expeditiously to resolve
disagreements concerning implementation of
the remedial action informally with the appro-
priate Federal and State agencies. Where the
parties agree, the consent decree may provide
for administrative enforcement. Each consent
decree shall also contain stipulated penalties for
violations of the decree in an amount not to ex-
ceed $25,000 per day, which may be enforced by
either the President or the State. Such stipu-
lated penalties shall not be construed to impair
or affect the authority of the court to order
compliance with the specific terms of any such
decree.

(f) State involvement

(1) The President shall promulgate regulations
providing for substantial and meaningful in-
volvement by each State in initiation, develop-
ment, and selection of remedial actions to be
undertaken in that State. The regulations, at a
minimum, shall include each of the following:

(A) State involvement in decisions whether
to perform a preliminary assessment and site
inspection.

(B) Allocation of responsibility for hazard
ranking system scoring.

(C) State concurrence in deleting sites from
the National Priorities List.

(D) State participation in the long-term
planning process for all remedial sites within
the State.

(E) A reasonable opportunity for States to
review and comment on each of the following:

(i) The remedial investigation and feasi-
bility study and all data and technical docu-
ments leading to its issuance.
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(ii) The planned remedial action identified
in the remedial investigation and feasibility
study.

(iii) The engineering design following se-
lection of the final remedial action.

(iv) Other technical data and reports relat-
ing to implementation of the remedy.

(v) Any proposed finding or decision by the
President to exercise the authority of sub-
section (d)(4).

(F') Notice to the State of negotiations with
potentially responsible parties regarding the
scope of any response action at a facility in
the State and an opportunity to participate in
such negotiations and, subject to paragraph
(2), be a party to any settlement.

(G) Notice to the State and an opportunity
to comment on the President’s proposed plan
for remedial action as well as on alternative
plans under consideration. The President’s
proposed decision regarding the selection of
remedial action shall be accompanied by a re-
sponse to the comments submitted by the
State, including an explanation regarding any
decision under subsection (d)(4) on compliance
with promulgated State standards. A copy of
such response shall also be provided to the
State.

(H) Prompt notice and explanation of each
proposed action to the State in which the fa-
cility is located.

Prior to the promulgation of such regulations,
the President shall provide notice to the State
of negotiations with potentially responsible par-
ties regarding the scope of any response action
at a facility in the State, and such State may
participate in such negotiations and, subject to
paragraph (2), any settlements.

(2)(A) This paragraph shall apply to remedial
actions secured under section 9606 of this title.
At least 30 days prior to the entering of any con-
sent decree, if the President proposes to select a
remedial action that does not attain a legally
applicable or relevant and appropriate standard,
requirement, criteria, or limitation, under the
authority of subsection (d)(4), the President
shall provide an opportunity for the State to
concur or not concur in such selection. If the
State concurs, the State may become a signa-
tory to the consent decree.

(B) If the State does not concur in such selec-
tion, and the State desires to have the remedial
action conform to such standard, requirement,
criteria, or limitation, the State shall intervene
in the action under section 9606 of this title be-
fore entry of the consent decree, to seek to have
the remedial action so conform. Such interven-
tion shall be a matter of right. The remedial ac-
tion shall conform to such standard, require-
ment, criteria, or limitation if the State estab-
lishes, on the administrative record, that the
finding of the President was not supported by
substantial evidence. If the court determines
that the remedial action shall conform to such
standard, requirement, criteria, or limitation,
the remedial action shall be so modified and the
State may become a signatory to the decree. If
the court determines that the remedial action
need not conform to such standard, require-
ment, criteria, or limitation, and the State pays
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or assures the payment of the additional costs
attributable to meeting such standard, require-
ment, criteria, or limitation, the remedial ac-
tion shall be so modified and the State shall be-
come a signatory to the decree.

(C) The President may conclude settlement
negotiations with potentially responsible par-
ties without State concurrence.

(3)(A) This paragraph shall apply to remedial
actions at facilities owned or operated by a de-
partment, agency, or instrumentality of the
United States. At least 30 days prior to the pub-
lication of the President’s final remedial action
plan, if the President proposes to select a reme-
dial action that does not attain a legally appli-
cable or relevant and appropriate standard, re-
quirement, criteria, or limitation, under the au-
thority of subsection (d)(4), the President shall
provide an opportunity for the State to concur
or not concur in such selection. If the State con-
curs, or does not act within 30 days, the reme-
dial action may proceed.

(B) If the State does not concur in such selec-
tion as provided in subparagraph (A), and desires
to have the remedial action conform to such
standard, requirement, criteria, or limitation,
the State may maintain an action as follows:

(i) If the President has notified the State of
selection of such a remedial action, the State
may bring an action within 30 days of such no-
tification for the sole purpose of determining
whether the finding of the President is sup-
ported by substantial evidence. Such action
shall be brought in the United States district
court for the district in which the facility is
located.

(ii) If the State establishes, on the adminis-
trative record, that the President’s finding is
not supported by substantial evidence, the re-
medial action shall be modified to conform to
such standard, requirement, criteria, or limi-
tation.

(iii) If the State fails to establish that the
President’s finding was not supported by sub-
stantial evidence and if the State pays, within
60 days of judgment, the additional costs at-
tributable to meeting such standard, require-
ment, criteria, or limitation, the remedial ac-
tion shall be selected to meet such standard,
requirement, criteria, or limitation. If the
State fails to pay within 60 days, the remedial
action selected by the President shall proceed
through completion.

(C) Nothing in this section precludes, and the
court shall not enjoin, the Federal agency from
taking any remedial action unrelated to or not
inconsistent with such standard, requirement,
criteria, or limitation.

(Pub. L. 96-510, title I, §121, as added Pub. L.
99-499, title I, §121(a), Oct. 17, 1986, 100 Stat.
1672.)

Editorial Notes
REFERENCES IN TEXT

The Solid Waste Disposal Act, referred to in subsecs.
(M)1)(B) and (A)(2)(A){), (B)(B), is title II of Pub. L.
89-272, Oct. 20, 1965, 79 Stat. 997, as amended generally
by Pub. L. 94-580, §2, Oct. 21, 1976, 90 Stat. 2795, which
is classified generally to chapter 82 (§6901 et seq.) of
this title. Subtitle C of the Solid Waste Disposal Act is
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classified generally to subchapter III (§6921 et seq.) of
chapter 82 of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 6901 of this title and Tables.

This chapter, referred to in subsecs. (d)(1) and (e)(2),
was in the original ‘‘this Act’’, meaning Pub. L. 96-510,
Dec. 11, 1980, 94 Stat. 2767, known as the Comprehensive
Environmental Response, Compensation, and Liability
Act of 1980, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 9601 of this
title and Tables.

The Toxic Substances Control Act, referred to in sub-
sec. (D)(2)(A)E), (8), is Pub. L. 94469, Oct. 11, 1976, 90
Stat. 2003, which is classified generally to chapter 53
(§2601 et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see
Short Title note set out under section 2601 of Title 15
and Tables.

The Safe Drinking Water Act, referred to in subsec.
(d)(2)(A), is title XIV of act July 1, 1944, as added Dec.
16, 1974, Pub. L. 93-523, §2(a), 88 Stat. 1660, which is clas-
sified generally to subchapter XII (§300f et seq.) of
chapter 6A of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 201 of this title and Tables.

The Clean Air Act, referred to in subsec. (d)(2)(A)(),
is act July 14, 1955, ch. 360, 69 Stat. 322, which is classi-
fied generally to chapter 85 (§7401 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 7401 of this title
and Tables.

The Clean Water Act, referred to in subsec.
(@ (2)(A)(1), (B)({), is act June 30, 1948, ch. 758, as amend-
ed generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86 Stat.
816, also known as the Federal Water Pollution Control
Act, which is classified generally to chapter 26 (§1251 et
seq.) of Title 33, Navigation and Navigable Waters. For
complete classification of this Act to the Code, see
Short Title note set out under section 1251 of Title 33
and Tables.

The Marine Protection, Research and Sanctuaries
Act, referred to in subsec. (d)(2)(A)(i), probably means
the Marine Protection, Research and Sanctuaries Act
of 1972, Pub. L. 92-532, Oct. 23, 1972, 86 Stat. 1052, which
enacted chapters 32 (§1431 et seq.) and 32A (§1447 et
seq.) of Title 16, Conservation, and chapters 27 (§1401 et
seq.) and 41 (§2801 et seq.) of Title 33. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 1401 of Title 33 and Tables.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Pub. L. 99499, title I, §121(b), Oct. 17, 1986, 100 Stat.
1678, provided that: ‘“With respect to section 121 of
CERCLA [this section], as added by this section—

‘(1) The requirements of section 121 of CERCLA
shall not apply to any remedial action for which the
Record of Decision (hereinafter in this section re-
ferred to as the ‘ROD’) was signed, or the consent de-
cree was lodged, before date of enactment [Oct. 17,
1986].

‘“(2) If the ROD was signed, or the consent decree
lodged, within the 30-day period immediately fol-
lowing enactment of the Act [Oct. 17, 1986], the Ad-
ministrator shall certify in writing that the portion
of the remedial action covered by the ROD or consent
decree complies to the maximum extent practicable
with section 121 of CERCLA.

Any ROD signed before enactment of this Act [Oct. 17,
1986] and reopened after enactment of this Act to mod-
ify or supplement the selection of remedy shall be sub-
ject to the requirements of section 121 of CERCLA.”’

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
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House Document No. 103-7 (in which the report under
subsec. (¢) of this section appears to be the report listed
as the 15th item on page 20), see section 3003 of Pub. L.
104-66, as amended, set out as a note under section 1113
of Title 31, Money and Finance.

§ 9622. Settlements

(a) Authority to enter into agreements

The President, in his discretion, may enter
into an agreement with any person (including
the owner or operator of the facility from which
a release or substantial threat of release ema-
nates, or any other potentially responsible per-
son), to perform any response action (including
any action described in section 9604(b) of this
title) if the President determines that such ac-
tion will be done properly by such person. When-
ever practicable and in the public interest, as
determined by the President, the President shall
act to facilitate agreements under this section
that are in the public interest and consistent
with the National Contingency Plan in order to
expedite effective remedial actions and mini-
mize litigation. If the President decides not to
use the procedures in this section, the President
shall notify in writing potentially responsible
parties at the facility of such decision and the
reasons why use of the procedures is inappro-
priate. A decision of the President to use or not
to use the procedures in this section is not sub-
ject to judicial review.

(b) Agreements with potentially responsible par-
ties
(1) Mixed funding

An agreement under this section may pro-
vide that the President will reimburse the par-
ties to the agreement from the Fund, with in-
terest, for certain costs of actions under the
agreement that the parties have agreed to per-
form but which the President has agreed to fi-
nance. In any case in which the President pro-
vides such reimbursement, the President shall
make all reasonable efforts to recover the
amount of such reimbursement under section
9607 of this title or under other relevant au-
thorities.

(2) Reviewability

The President’s decisions regarding the
availability of fund financing under this sub-
section shall not be subject to judicial review
under subsection (d).

(3) Retention of funds

If, as part of any agreement, the President
will be carrying out any action and the parties
will be paying amounts to the President, the
President may, notwithstanding any other
provision of law, retain and use such amounts
for purposes of carrying out the agreement.

(4) Future obligation of Fund

In the case of a completed remedial action
pursuant to an agreement described in para-
graph (1), the Fund shall be subject to an obli-
gation for subsequent remedial actions at the
same facility but only to the extent that such
subsequent actions are necessary by reason of
the failure of the original remedial action.
Such obligation shall be in a proportion equal
to, but not exceeding, the proportion contrib-
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uted by the Fund for the original remedial ac-
tion. The Fund’s obligation for such future re-
medial action may be met through Fund ex-
penditures or through payment, following set-
tlement or enforcement action, by parties who
were not signatories to the original agree-
ment.

(c) Effect of agreement
(1) Liability

Whenever the President has entered into an
agreement under this section, the liability to
the United States under this chapter of each
party to the agreement, including any future
liability to the United States, arising from the
release or threatened release that is the sub-
ject of the agreement shall be limited as pro-
vided in the agreement pursuant to a covenant
not to sue in accordance with subsection (f). A
covenant not to sue may provide that future
liability to the United States of a settling po-
tentially responsible party under the agree-
ment may be limited to the same proportion
as that established in the original settlement
agreement. Nothing in this section shall limit
or otherwise affect the authority of any court
to review in the consent decree process under
subsection (d) any covenant not to sue con-
tained in an agreement under this section. In
determining the extent to which the liability
of parties to an agreement shall be limited
pursuant to a covenant not to sue, the Presi-
dent shall be guided by the principle that a
more complete covenant not to sue shall be
provided for a more permanent remedy under-
taken by such parties.

(2) Actions against other persons

If an agreement has been entered into under
this section, the President may take any ac-
tion under section 9606 of this title against
any person who is not a party to the agree-
ment, once the period for submitting a pro-
posal under subsection (e)(2)(B) has expired.
Nothing in this section shall be construed to
affect either of the following:

(A) The liability of any person under sec-
tion 9606 or 9607 of this title with respect to
any costs or damages which are not included
in the agreement.

(B) The authority of the President to
maintain an action under this chapter
against any person who is not a party to the
agreement.

(d) Enforcement
(1) Cleanup agreements
(A) Consent decree

Whenever the President enters into an
agreement under this section with any po-
tentially responsible party with respect to
remedial action under section 9606 of this
title, following approval of the agreement by
the Attorney General, except as otherwise
provided in the case of certain administra-
tive settlements referred to in subsection
(g), the agreement shall be entered in the ap-
propriate United States district court as a
consent decree. The President need not
make any finding regarding an imminent
and substantial endangerment to the public
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