§76511

trator under subsection (a) is not available for
any affected unit during any period of a cal-
endar year in which such data is required under
this subchapter, and the owner or operator can-
not provide information, satisfactory to the Ad-
ministrator, on emissions during that period,
the Administrator shall deem the unit to be op-
erating in an uncontrolled manner during the
entire period for which the data was not avail-
able and shall, by regulation which shall be
issued not later than eighteen months after No-
vember 15, 1990, prescribe means to calculate
emissions for that period. The owner or operator
shall be liable for excess emissions fees and off-
sets under section 7651j of this title in accord-
ance with such regulations. Any fee due and
payable under this subsection shall not diminish
the liability of the unit’s owner or operator for
any fine, penalty, fee or assessment against the
unit for the same violation under any other sec-
tion of this chapter.

(e) Prohibition

It shall be unlawful for the owner or operator
of any source subject to this subchapter to oper-
ate a source without complying with the re-
quirements of this section, and any regulations
implementing this section.

(July 14, 1955, ch. 360, title IV, §412, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2624.)

Statutory Notes and Related Subsidiaries

INFORMATION GATHERING ON GREENHOUSE GASES
CONTRIBUTING TO GLOBAL CLIMATE CHANGE

Pub. L. 101-549, title VIII, §821, Nov. 15, 1990, 104 Stat.
2699, provided that:

‘‘(a) MONITORING.—The Administrator of the Environ-
mental Protection Agency shall promulgate regula-
tions within 18 months after the enactment of the
Clean Air Act Amendments of 1990 [Nov. 15, 1990] to re-
quire that all affected sources subject to title V of the
Clean Air Act [probably means title IV of the Clean Air
Act as added by Pub. L. 101-549, which is classified to
section 7651 et seq. of this title] shall also monitor car-
bon dioxide emissions according to the same timetable
as in section 511(b) and (c) [probably means section
412(b) and (c) of the Clean Air Act, which is classified
to section 7651k(b) and (c) of this title]. The regulations
shall require that such data be reported to the Admin-
istrator. The provisions of section 511(e) of title V of
the Clean Air Act [probably means section 412(e) of
title IV of the Clean Air Act, which is classified to sec-
tion 7651k(e) of this title] shall apply for purposes of
this section in the same manner and to the same extent
as such provision applies to the monitoring and data
referred to in section 511 [probably means section 412 of
the Clean Air Act, which is classified to section 7651k
of this title].

““(b) PUBLIC AVAILABILITY OF CARBON DIOXIDE INFOR-
MATION.—For each unit required to monitor and provide
carbon dioxide data under subsection (a), the Adminis-
trator shall compute the unit’s aggregate annual total
carbon dioxide emissions, incorporate such data into a
computer data base, and make such aggregate annual
data available to the public.”

§7651l. General compliance with other provi-
sions

Except as expressly provided, compliance with
the requirements of this subchapter shall not
exempt or exclude the owner or operator of any
source subject to this subchapter from compli-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 7378

ance with any other applicable requirements of
this chapter.

(July 14, 1955, ch. 360, title IV, §413, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

§ 7651m. Enforcement

It shall be unlawful for any person subject to
this subchapter to violate any prohibition of, re-
quirement of, or regulation promulgated pursu-
ant to this subchapter shall be a violation of
this chapter.! In addition to the other require-
ments and prohibitions provided for in this sub-
chapter, the operation of any affected unit to
emit sulfur dioxide in excess of allowances held
for such unit shall be deemed a violation, with
each ton emitted in excess of allowances held
constituting a separate violation.

(July 14, 1955, ch. 360, title IV, §414, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

§7651n. Clean coal technology regulatory incen-
tives

(a) “Clean coal technology” defined

For purposes of this section, ‘‘clean coal tech-
nology’” means any technology, including tech-
nologies applied at the precombustion, combus-
tion, or post combustion stage, at a new or ex-
isting facility which will achieve significant re-
ductions in air emissions of sulfur dioxide or ox-
ides of nitrogen associated with the utilization
of coal in the generation of electricity, process
steam, or industrial products, which is not in
widespread use as of November 15, 1990.

(b) Revised regulations for clean coal technology
demonstrations

(1) Applicability

This subsection applies to physical or oper-
ational changes to existing facilities for the
sole purpose of installation, operation, ces-
sation, or removal of a temporary or perma-
nent clean coal technology demonstration
project. For the purposes of this section, a
clean coal technology demonstration project
shall mean a project using funds appropriated
under the heading ‘‘Department of Energy—
Clean Coal Technology’’, up to a total amount
of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects
funded through appropriations for the Envi-
ronmental Protection Agency. The Federal
contribution for a qualifying project shall be
at least 20 percent of the total cost of the dem-
onstration project.

(2) Temporary projects

Installation, operation, cessation, or re-
moval of a temporary clean coal technology
demonstration project that is operated for a
period of five years or less, and which complies
with the State implementation plans for the
State in which the project is located and other
requirements necessary to attain and main-
tain the national ambient air quality stand-
ards during and after the project is termi-

180 in original.
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nated, shall not subject such facility to the re-
quirements of section 7411 of this title or part
C or D of subchapter I.
(3) Permanent projects

For permanent clean coal technology dem-
onstration projects that constitute repowering
as defined in section 7651a(l)! of this title, any
qualifying project shall not be subject to
standards of performance under section 7411 of
this title or to the review and permitting re-
quirements of part C2 for any pollutant the
potential emissions of which will not increase
as a result of the demonstration project.

(4) EPA regulations

Not later than 12 months after November 15,
1990, the Administrator shall promulgate regu-
lations or interpretive rulings to revise re-
quirements under section 7411 of this title and
parts C and D,2 as appropriate, to facilitate
projects consistent in3 this subsection. With
respect to parts C and D,2 such regulations or
rulings shall apply to all areas in which EPA
is the permitting authority. In those instances
in which the State is the permitting authority
under part C or D,2 any State may adopt and
submit to the Administrator for approval revi-
sions to its implementation plan to apply the
regulations or rulings promulgated under this
subsection.

(¢) Exemption for reactivation of very clean
units

Physical changes or changes in the method of
operation associated with the commencement of
commercial operations by a coal-fired utility
unit after a period of discontinued operation
shall not subject the unit to the requirements of
section 7411 of this title or part C of the Act2
where the unit (1) has not been in operation for
the two-year period prior to the enactment of
the Clean Air Act Amendments of 1990 [Novem-
ber 15, 1990], and the emissions from such unit
continue to be carried in the permitting
authority’s emissions inventory at the time of
enactment, (2) was equipped prior to shut-down
with a continuous system of emissions control
that achieves a removal efficiency for sulfur di-
oxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 per-
cent, (3) is equipped with low-NOyx burners prior
to the time of commencement, and (4) is other-
wise in compliance with the requirements of
this chapter.

(July 14, 1955, ch. 360, title IV, §415, as added
Pub. L. 101-549, title IV, §401, Nov. 15, 1990, 104
Stat. 2625.)

Editorial Notes
REFERENCES IN TEXT

Parts C and D and part C of the Act, referred to in
subsecs. (b)(3), (4) and (c), probably mean parts C and D
of subchapter I of this chapter.

§76510. Contingency guarantee, auctions, re-

serve
(a) Definitions
For purposes of this section—

180 in original. Probably should be section “7651a(12)".
2See References in Text note below.
380 in original. Probably should be ‘“with”.
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(1) The term ‘“‘independent power producer’”’
means any person who owns or operates, in
whole or in part, one or more new independent
power production facilities.

(2) The term ‘‘new independent power pro-
duction facility’” means a facility that—

(A) is used for the generation of electric
energy, 80 percent or more of which is sold
at wholesale;

(B) is nonrecourse project-financed (as
such term is defined by the Secretary of En-
ergy within 3 months of November 15, 1990);

(C) does not generate electric energy sold
to any affiliate (as defined in section
T9b(a)(11)1 of title 15) of the facility’s owner
or operator unless the owner or operator of
the facility demonstrates that it cannot ob-
tain allowances from the affiliate; and

(D) is a new unit required to hold allow-
ances under this subchapter.

(3) The term ‘‘required allowances’” means
the allowances required to operate such unit
for so much of the unit’s useful life as occurs
after January 1, 2000.

(b) Special reserve of allowances

Within 36 months after November 15, 1990, the
Administrator shall promulgate regulations es-
tablishing a Special Allowance Reserve con-
taining allowances to be sold under this section.
For purposes of establishing the Special Allow-
ance Reserve, the Administrator shall with-
hold—

(1) 2.8 percent of the allocation of allowances
for each year from 1995 through 1999 inclusive;
and

(2) 2.8 percent of the basic Phase II allow-
ance allocation of allowances for each year be-
ginning in the year 2000

which would (but for this subsection) be issued
for each affected unit at an affected source. The
Administrator shall record such withholding for
purposes of transferring the proceeds of the al-
lowance sales under this subsection. The allow-
ances so withheld shall be deposited in the Re-
serve under this section.

(¢) Direct sale at $1,500 per ton

(1) Subaccount for direct sales

In accordance with regulations under this
section, the Administrator shall establish a
Direct Sale Subaccount in the Special Allow-
ance Reserve established under this section.
The Direct Sale Subaccount shall contain al-
lowances in the amount of 50,000 tons per year
for each year beginning in the year 2000.

(2) Sales

Allowances in the subaccount shall be of-
fered for direct sale to any person at the times
and in the amounts specified in table 1 at a
price of $1,500 per allowance, adjusted by the
Consumer Price Index in the same manner as
provided in paragraph (3). Requests to pur-
chase allowances from the Direct Sale Sub-
account established under paragraph (1) shall
be approved in the order of receipt until no al-
lowances remain in such subaccount, except
that an opportunity to purchase such allow-

1See References in Text note below.
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