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1 See References in Text note below. 

was classified to section 1857c–10 of this title and pro-
vided for the authority to deal with energy shortages, 
prior to repeal by Pub. L. 95–95, title I, § 112(b)(1), Aug. 
7, 1977, 91 Stat. 709, which provided that all references 
to such section 119 in any subsequent enactment which 
supersedes Pub. L. 93–319 shall be construed to refer to 
section 113(d) of the Clean Air Act and to paragraph (5) 
thereof in particular which is classified to section 
7413(d)(5) of this title. 

AMENDMENTS 

1977—Subsec. (a)(3). Pub. L. 95–190, § 14(a)(25), added 
par. (3). 

Subsec. (d)(3). Pub. L. 95–190, § 14(a)(26), substituted 
‘‘7621’’ for ‘‘7619’’. 

Subsec. (e). Pub. L. 95–190, § 14(a)(27), substituted ‘‘an 
order under this section’’ for ‘‘such order’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95–95, set 
out as an Effective Date of 1977 Amendment note under 
section 7401 of this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 
ACTIONS 

All rules, regulations, orders, determinations, con-
tracts, certifications, authorizations, delegations, or 
other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect 
immediately prior to the date of enactment of Pub. L. 
95–95 [Aug. 7, 1977] to continue in full force and effect 
until modified or rescinded in accordance with act July 
14, 1955, as amended by Pub. L. 95–95 [this chapter], see 
section 406(b) of Pub. L. 95–95, set out as an Effective 
Date of 1977 Amendment note under section 7401 of this 
title. 

§ 7420. Noncompliance penalty 

(a) Assessment and collection 

(1)(A) Not later than 6 months after August 7, 
1977, and after notice and opportunity for a pub-
lic hearing, the Administrator shall promulgate 
regulations requiring the assessment and collec-
tion of a noncompliance penalty against persons 
referred to in paragraph (2)(A). 

(B)(i) Each State may develop and submit to 
the Administrator a plan for carrying out this 
section in such State. If the Administrator finds 
that the State plan meets the requirements of 
this section, he may delegate to such State any 
authority he has to carry out this section. 

(ii) Notwithstanding a delegation to a State 
under clause (i), the Administrator may carry 
out this section in such State under the cir-
cumstances described in subsection (b)(2)(B). 

(2)(A) Except as provided in subparagraph (B) 
or (C) of this paragraph, the State or the Admin-
istrator shall assess and collect a noncompli-
ance penalty against every person who owns or 
operates—

(i) a major stationary source (other than a 
primary nonferrous smelter which has re-
ceived a primary nonferrous smelter order 
under section 7419 of this title), which is not in 
compliance with any emission limitation, 
emission standard or compliance schedule 
under any applicable implementation plan 
(whether or not such source is subject to a 
Federal or State consent decree), or 

(ii) a stationary source which is not in com-
pliance with an emission limitation, emission 
standard, standard of performance, or other 
requirement established under section 7411, 
7477, 7603, or 7412 of this title, or 

(iii) a stationary source which is not in com-
pliance with any requirement of subchapter 
IV–A, V, or VI of this chapter, or 

(iv) any source referred to in clause (i), (ii), 
or (iii) (for which an extension, order, or sus-
pension referred to in subparagraph (B), or 
Federal or State consent decree is in effect), 
or a primary nonferrous smelter which has re-
ceived a primary nonferrous smelter order 
under section 7419 of this title which is not in 
compliance with any interim emission control 
requirement or schedule of compliance under 
such extension, order, suspension, or consent 
decree.

For purposes of subsection (d)(2), in the case of 
a penalty assessed with respect to a source re-
ferred to in clause (iii) of this subparagraph, the 
costs referred to in such subsection (d)(2) shall 
be the economic value of noncompliance with 
the interim emission control requirement or the 
remaining steps in the schedule of compliance 
referred to in such clause. 

(B) Notwithstanding the requirements of sub-
paragraph (A)(i) and (ii), the owner or operator 
of any source shall be exempted from the duty 
to pay a noncompliance penalty under such re-
quirements with respect to that source if, in ac-
cordance with the procedures in subsection 
(b)(5), the owner or operator demonstrates that 
the failure of such source to comply with any 
such requirement is due solely to—

(i) a conversion by such source from the 
burning of petroleum products or natural gas, 
or both, as the permanent primary energy 
source to the burning of coal pursuant to an 
order under section 7413(d)(5) 1 of this title or 
section 1857c–10 1 of this title (as in effect be-
fore August 7, 1977); 

(ii) in the case of a coal-burning source 
granted an extension under the second sen-
tence of section 1857c–10(c)(1) 1 of this title (as 
in effect before August 7, 1977), a prohibition 
from using petroleum products or natural gas 
or both, by reason of an order under the provi-
sions of section 792(a) and (b) of title 15 or 
under any legislation which amends or super-
sedes such provisions; 

(iii) the use of innovative technology sanc-
tioned by an enforcement order under section 
7413(d)(4) 1 of this title; 

(iv) an inability to comply with any such re-
quirement, for which inability the source has 
received an order under section 7413(d) 1 of this 
title (or an order under section 7413 of this 
title issued before August 7, 1977) which has 
the effect of permitting a delay or violation of 
any requirement of this chapter (including a 
requirement of an applicable implementation 
plan) which inability results from reasons en-
tirely beyond the control of the owner or oper-
ator of such source or of any entity control-
ling, controlled by, or under common control 
with the owner or operator of such source; or 
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(v) the conditions by reason of which a tem-
porary emergency suspension is authorized 
under section 7410(f) or (g) of this title.

An exemption under this subparagraph shall 
cease to be effective if the source fails to comply 
with the interim emission control requirements 
or schedules of compliance (including incre-
ments of progress) under any such extension, 
order, or suspension. 

(C) The Administrator may, after notice and 
opportunity for public hearing, exempt any 
source from the requirements of this section 
with respect to a particular instance of non-
compliance if he finds that such instance of non-
compliance is de minimis in nature and in dura-
tion. 

(b) Regulations 

Regulations under subsection (a) shall—
(1) permit the assessment and collection of 

such penalty by the State if the State has a 
delegation of authority in effect under sub-
section (a)(1)(B)(i) of this section; 

(2) provide for the assessment and collection 
of such penalty by the Administrator, if—

(A) the State does not have a delegation of 
authority in effect under subsection 
(a)(1)(B)(i), or 

(B) the State has such a delegation in ef-
fect but fails with respect to any particular 
person or source to assess or collect the pen-
alty in accordance with the requirements of 
this section;

(3) require the States, or in the event the 
States fail to do so, the Administrator, to give 
a brief but reasonably specific notice of non-
compliance under this section to each person 
referred to in subsection (a)(2)(A) with respect 
to each source owned or operated by such per-
son which is not in compliance as provided in 
such subsection, not later than July 1, 1979, or 
thirty days after the discovery of such non-
compliance, whichever is later; 

(4) require each person to whom notice is 
given under paragraph (3) to—

(A) calculate the amount of the penalty 
owed (determined in accordance with sub-
section (d)(2)) and the schedule of payments 
(determined in accordance with subsection 
(d)(3)) for each such source and, within 
forty-five days after the issuance of such no-
tice or after the denial of a petition under 
subparagraph (B), to submit that calculation 
and proposed schedule, together with the in-
formation necessary for an independent 
verification thereof, to the State and to the 
Administrator, or 

(B) submit a petition, within forty–five 
days after the issuance of such notice, chal-
lenging such notice of noncompliance or al-
leging entitlement to an exemption under 
subsection (a)(2)(B) with respect to a par-
ticular source;

(5) require the Administrator to provide a 
hearing on the record (within the meaning of 
subchapter II of chapter 5 of title 5) and to 
make a decision on such petition (including 
findings of fact and conclusions of law) not 
later than ninety days after the receipt of any 
petition under paragraph (4)(B), unless the 

State agrees to provide a hearing which is sub-
stantially similar to such a hearing on the 
record and to make a decision on such petition 
(including such findings and conclusions) 
within such ninety-day period; 

(6)(A) authorize the Administrator on his 
own initiative to review the decision of the 
State under paragraph (5) and disapprove it if 
it is not in accordance with the requirements 
of this section, and (B) require the Adminis-
trator to do so not later than sixty days after 
receipt of a petition under this subparagraph, 
notice, and public hearing and a showing by 
such petitioner that the State decision under 
paragraph (5) is not in accordance with the re-
quirements of this section; 

(7) require payment, in accordance with sub-
section (d), of the penalty by each person to 
whom notice of noncompliance is given under 
paragraph (3) with respect to each noncom-
plying source for which such notice is given 
unless there has been a final determination 
granting a petition under paragraph (4)(B) 
with respect to such source; 

(8) authorize the State or the Administrator 
to adjust (and from time to time to readjust) 
the amount of the penalty assessment cal-
culated or the payment schedule proposed by 
such owner or operator under paragraph (4), if 
the Administrator finds after notice and op-
portunity for a hearing on the record that the 
penalty or schedule does not meet the require-
ments of this section; and 

(9) require a final adjustment of the penalty 
within 180 days after such source comes into 
compliance in accordance with subsection 
(d)(4).

In any case in which the State establishes a non-
compliance penalty under this section, the State 
shall provide notice thereof to the Adminis-
trator. A noncompliance penalty established by 
a State under this section shall apply unless the 
Administrator, within ninety days after the date 
of receipt of notice of the State penalty assess-
ment under this section, objects in writing to 
the amount of the penalty as less than would be 
required to comply with guidelines established 
by the Administrator. If the Administrator ob-
jects, he shall immediately establish a sub-
stitute noncompliance penalty applicable to 
such source. 

(c) Contract to assist in determining amount of 
penalty assessment or payment schedule 

If the owner or operator of any stationary 
source to whom a notice is issued under sub-
section (b)(3)—

(1) does not submit a timely petition under 
subsection (b)(4)(B), or 

(2) submits a petition under subsection 
(b)(4)(B) which is denied, and

fails to submit a calculation of the penalty as-
sessment, a schedule for payment, and the infor-
mation necessary for independent verification 
thereof, the State (or the Administrator, as the 
case may be) may enter into a contract with any 
person who has no financial interest in the 
owner or operator of the source (or in any per-
son controlling, controlled by or under common 
control with such source) to assist in deter-
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mining the amount of the penalty assessment or 
payment schedule with respect to such source. 
The cost of carrying out such contract may be 
added to the penalty to be assessed against the 
owner or operator of such source. 

(d) Payment 

(1) All penalties assessed by the Administrator 
under this section shall be paid to the United 
States Treasury. All penalties assessed by the 
State under this section shall be paid to such 
State. 

(2) The amount of the penalty which shall be 
assessed and collected with respect to any 
source under this section shall be equal to—

(A) the amount determined in accordance 
with regulations promulgated by the Adminis-
trator under subsection (a), which is no less 
than the economic value which a delay in 
compliance beyond July 1, 1979, may have for 
the owner of such source, including the quar-
terly equivalent of the capital costs of compli-
ance and debt service over a normal amortiza-
tion period, not to exceed ten years, operation 
and maintenance costs foregone as a result of 
noncompliance, and any additional economic 
value which such a delay may have for the 
owner or operator of such source, minus 

(B) the amount of any expenditure made by 
the owner or operator of that source during 
any such quarter for the purpose of bringing 
that source into, and maintaining compliance 
with, such requirement, to the extent that 
such expenditures have not been taken into 
account in the calculation of the penalty 
under subparagraph (A).

To the extent that any expenditure under sub-
paragraph (B) made during any quarter is not 
subtracted for such quarter from the costs under 
subparagraph (A), such expenditure may be sub-
tracted for any subsequent quarter from such 
costs. In no event shall the amount paid be less 
than the quarterly payment minus the amount 
attributed to actual cost of construction. 

(3)(A) The assessed penalty required under this 
section shall be paid in quarterly installments 
for the period of covered noncompliance. All 
quarterly payments (determined without regard 
to any adjustment or any subtraction under 
paragraph (2)(B)) after the first payment shall 
be equal. 

(B) The first payment shall be due on the date 
six months after the date of issuance of the no-
tice of noncompliance under subsection (b)(3) 
with respect to any source or on January 1, 1980, 
whichever is later. Such first payment shall be 
in the amount of the quarterly installment for 
the upcoming quarter, plus the amount owed for 
any preceding period within the period of cov-
ered noncompliance for such source. 

(C) For the purpose of this section, the term 
‘‘period of covered noncompliance’’ means the 
period which begins—

(i) two years after August 7, 1977, in the case 
of a source for which notice of noncompliance 
under subsection (b)(3) is issued on or before 
the date two years after August 7, 1977, or 

(ii) on the date of issuance of the notice of 
noncompliance under subsection (b)(3), in the 
case of a source for which such notice is issued 
after July 1, 1979,

and ending on the date on which such source 
comes into (or for the purpose of establishing 
the schedule of payments, is estimated to come 
into) compliance with such requirement. 

(4) Upon making a determination that a 
source with respect to which a penalty has been 
paid under this section is in compliance and is 
maintaining compliance with the applicable re-
quirement, the State (or the Administrator as 
the case may be) shall review the actual expend-
itures made by the owner or operator of such 
source for the purpose of attaining and main-
taining compliance, and shall within 180 days 
after such source comes into compliance—

(A) provide reimbursement with interest (to 
be paid by the State or Secretary of the Treas-
ury, as the case may be) at appropriate pre-
vailing rates (as determined by the Secretary 
of the Treasury) for any overpayment by such 
person, or 

(B) assess and collect an additional payment 
with interest at appropriate prevailing rates 
(as determined by the Secretary of the Treas-
ury) for any underpayment by such person.

(5) Any person who fails to pay the amount of 
any penalty with respect to any source under 
this section on a timely basis shall be required 
to pay in addition a quarterly nonpayment pen-
alty for each quarter during which such failure 
to pay persists. Such nonpayment penalty shall 
be in an amount equal to 20 percent of the aggre-
gate amount of such person’s penalties and non-
payment penalties with respect to such source 
which are unpaid as of the beginning of such 
quarter. 

(e) Judicial review 

Any action pursuant to this section, including 
any objection of the Administrator under the 
last sentence of subsection (b), shall be consid-
ered a final action for purposes of judicial re-
view of any penalty under section 7607 of this 
title. 

(f) Other orders, payments, sanctions, or require-
ments 

Any orders, payments, sanctions, or other re-
quirements under this section shall be in addi-
tion to any other permits, orders, payments, 
sanctions, or other requirements established 
under this chapter, and shall in no way affect 
any civil or criminal enforcement proceedings 
brought under any provision of this chapter or 
State or local law. 

(g) More stringent emission limitations or other 
requirements 

In the case of any emission limitation or other 
requirement approved or promulgated by the 
Administrator under this chapter after August 
7, 1977, which is more stringent than the emis-
sion limitation or requirement for the source in 
effect prior to such approval or promulgation, if 
any, or where there was no emission limitation 
or requirement approved or promulgated before 
August 7, 1977, the date for imposition of the 
non-compliance penalty under this section, shall 
be either July 1, 1979, or the date on which the 
source is required to be in full compliance with 
such emission limitation or requirement, which-
ever is later, but in no event later than three 
years after the approval or promulgation of such 
emission limitation or requirement. 
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1 See References in Text note below. 
2 So in original. 

(July 14, 1955, ch. 360, title I, § 120, as added Pub. 
L. 95–95, title I, § 118, Aug. 7, 1977, 91 Stat. 714; 
amended Pub. L. 95–190, § 14(a)(28)–(38), Nov. 16, 
1977, 91 Stat. 1401; Pub. L. 101–549, title VII, 
§ 710(a), Nov. 15, 1990, 104 Stat. 2684.)

Editorial Notes 

REFERENCES IN TEXT 

Section 7413(d) of this title, referred to in subsec. 
(a)(2)(B), was amended generally by Pub. L. 101–549, 
title VII, § 701, Nov. 15, 1990, 104 Stat. 2672, and, as so 
amended, no longer relates to final compliance orders. 

Section 1857c–10 of this title (as in effect before Au-
gust 7, 1977), referred to in subsec. (a)(2)(B)(i), was in 
the original ‘‘section 119 (as in effect before the date of 
the enactment of the Clean Air Act Amendments of 
1977)’’, meaning section 119 of act July 14, 1955, ch. 360, 
title I, as added June 22, 1974, Pub. L. 93–319, § 3, 88 Stat. 
248, (which was classified to section 1857c–10 of this 
title) as in effect prior to the enactment of Pub. L. 
95–95, Aug. 7, 1977, 91 Stat. 691, effective Aug. 7, 1977. 
Section 112(b)(1) of Pub. L. 95–95 repealed section 119 of 
act July 14, 1955, ch. 360, title I, as added by Pub. L. 
93–319, and provided that all references to such section 
119 in any subsequent enactment which supersedes Pub. 
L. 93–319 shall be construed to refer to section 113(d) of 
the Clean Air Act and to paragraph (5) thereof in par-
ticular which is classified to subsec. (d)(5) of section 
7413 of this title. Section 7413(d) of this title was subse-
quently amended generally by Pub. L. 101–549, title VII, 
§ 701, Nov. 15, 1990, 104 Stat. 2672, and, as so amended, no 
longer relates to final compliance orders. Section 117(b) 
of Pub. L. 95–95 added a new section 119 of act July 14, 
1955, which is classified to section 7419 of this title. 

Section 1857c–10(c)(1) of this title (as in effect before 
August 7, 1977), referred to in subsec. (a)(2)(B)(ii), was 
in the original ‘‘section 119(c)(1) (as in effect before the 
date of the enactment of the Clean Air Act Amend-
ments of 1977).’’ See paragraph set out above for expla-
nation of codification. 

AMENDMENTS 

1990—Subsec. (a)(2)(A). Pub. L. 101–549 inserted ref-
erence to sections 7477 and 7603 of this title in cl. (ii), 
added cl. (iii), and redesignated former cl. (iii) as (iv) 
and inserted reference to cl. (iii). 

1977—Subsec. (a)(2)(A). Pub. L. 95–190, § 14(a)(28), (29), 
in cls. (i) and (iii) inserted provisions relating to con-
sent decrees wherever appearing. 

Subsec. (a)(2)(B). Pub. L. 95–190, § 14(a)(30), (31), in cl. 
(i) inserted reference to section 7413(d)(5) of this title, 
and in cls. (i) and (ii) inserted provision relating to or-
ders in effect under section 1857c–10 of this title before 
Aug. 7, 1977, wherever appearing. 

Subsec. (b). Pub. L. 95–190, § 14(a)(34)–(36), in closing 
provisions inserted provisions relating to notice to the 
Administrator when a noncompliance penalty is estab-
lished by a State, and substituted references to non-
compliance for references to delayed compliance in two 
places, ‘‘source’’ for ‘‘facility’’, and ‘‘receipt of notice 
of the State penalty assessment’’ for ‘‘publication of 
the proposed penalty’’. 

Subsec. (b)(2)(A). Pub. L. 95–190, § 14(a)(33), sub-
stituted ‘‘(a)(1)(B)(i)’’ for ‘‘(e)’’. 

Subsec. (b)(8). Pub. L. 95–190, § 14(a)(32), substituted 
‘‘(4)’’ for ‘‘(6)’’. 

Subsec. (d)(2)(A). Pub. L. 95–190, § 14(a)(37), inserted 
provisions relating to inclusion of the economic value 
of a delay in compliance, and substituted ‘‘such a 
delay’’ for ‘‘a delay in compliance beyond July 1, 1979,’’. 

Subsec. (e). Pub. L. 95–190, § 14(a)(38), substituted 
‘‘subsection, shall’’ for ‘‘subsection shall’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95–95, set 

out as an Effective Date of 1977 Amendment note under 
section 7401 of this title. 

§ 7421. Consultation 

In carrying out the requirements of this chap-
ter requiring applicable implementation plans 
to contain—

(1) any transportation controls, air quality 
maintenance plan requirements or 
preconstruction review of direct sources of air 
pollution, or 

(2) any measure referred to—
(A) in part D (pertaining to nonattainment 

requirements), or 
(B) in part C (pertaining to prevention of 

significant deterioration),

and in carrying out the requirements of section 
7413(d) 1 of this title (relating to certain enforce-
ment orders), the State shall provide a satisfac-
tory process of consultation with general pur-
pose local governments, designated organiza-
tions of elected officials of local governments 
and any Federal land manager having authority 
over Federal land to which the State plan ap-
plies, effective with respect to any such require-
ment which is adopted more than one year after 
August 7, 1977, as part of such plan. Such process 
shall be in accordance with regulations promul-
gated by the Administrator to assure adequate 
consultation. The Administrator shall update as 
necessary the original regulations required and 
promulgated under this section (as in effect im-
mediately before November 15, 1990) to ensure 
adequate consultation. Only a general purpose 
unit of local government, regional agency, or 
council of governments adversely affected by ac-
tion of the Administrator approving any portion 
of a plan referred to in this subsection 2 may pe-
tition for judicial review of such action on the 
basis of a violation of the requirements of this 
section. 

(July 14, 1955, ch. 360, title I, § 121, as added Pub. 
L. 95–95, title I, § 119, Aug. 7, 1977, 91 Stat. 719; 
amended Pub. L. 101–549, title I, § 108(h), Nov. 15, 
1990, 104 Stat. 2467.)

Editorial Notes 

REFERENCES IN TEXT 

Section 7413(d) of this title, referred to in text, was 
amended generally by Pub. L. 101–549, title VII, § 701, 
Nov. 15, 1990, 104 Stat. 2672, and, as so amended, no 
longer relates to final compliance orders. 

AMENDMENTS 

1990—Pub. L. 101–549 amended penultimate sentence 
generally. Prior to amendment, penultimate sentence 
read as follows: ‘‘Such regulations shall be promulgated 
after notice and opportunity for public hearing and not 
later than 6 months after August 7, 1977.’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95–95, set 
out as an Effective Date of 1977 Amendment note under 
section 7401 of this title. 
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