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gate regulations, based on these assessments, gov-
erning the distribution of off-site consequence analysis
information. These regulations, in proposed and final
form, shall be subject to review and approval by the Di-
rector of the Office of Management and Budget.
The Administrator of EPA is authorized and directed
to publish this memorandum in the Federal Register.
WILLIAM J. CLINTON.

FLEXIBLE IMPLEMENTATION OF THE MERCURY AND AIR
TOXICS STANDARDS RULE

Memorandum of President of the United States, Dec.
21, 2011, 76 F.R. 80727, provided:

Memorandum for the Administrator of the Environ-
mental Protection Agency

Today’s issuance, by the Environmental Protection
Agency (EPA), of the final Mercury and Air Toxics
Standards rule for power plants (the ‘“MATS Rule’)
represents a major step forward in my Administration’s
efforts to protect public health and the environment.

This rule, issued after careful consideration of public
comments, prescribes standards under section 112 of the
Clean Air Act to control emissions of mercury and
other toxic air pollutants from power plants, which col-
lectively are among the largest sources of such pollu-
tion in the United States. The EPA estimates that by
substantially reducing emissions of pollutants that
contribute to neurological damage, cancer, respiratory
illnesses, and other health risks, the MATS Rule will
produce major health benefits for millions of Ameri-
cans—including children, older Americans, and other
vulnerable populations. Consistent with Executive
Order 13563 (Improving Regulation and Regulatory Re-
view), the estimated benefits of the MATS Rule far ex-
ceed the estimated costs.

The MATS Rule can be implemented through the use
of demonstrated, existing pollution control tech-
nologies. The United States is a global market leader
in the design and manufacture of these technologies,
and it is anticipated that U.S. firms and workers will
provide much of the equipment and labor needed to
meet the substantial investments in pollution control
that the standards are expected to spur.

These new standards will promote the transition to a
cleaner and more efficient U.S. electric power system.
This system as a whole is critical infrastructure that
plays a key role in the functioning of all facets of the
U.S. economy, and maintaining its stability and reli-
ability is of critical importance. It is therefore crucial
that implementation of the MATS Rule proceed in a
cost-effective manner that ensures electric reliability.

Analyses conducted by the EPA and the Department
of Energy (DOE) indicate that the MATS Rule is not
anticipated to compromise electric generating resource
adequacy in any region of the country. The Clean Air
Act offers a number of implementation flexibilities,
and the EPA has a long and successful history of using
those flexibilities to ensure a smooth transition to
cleaner technologies.

The Clean Air Act provides 3 years from the effective
date of the MATS Rule for sources to comply with its
requirements. In addition, section 112(i)(3)(B) of the Act
allows the issuance of a permit granting a source up to
one additional year where necessary for the installa-
tion of controls. As you stated in the preamble to the
MATS Rule, this additional fourth year should be
broadly available to sources, consistent with the re-
quirements of the law.

The EPA has concluded that 4 years should generally
be sufficient to install the necessary emission control
equipment, and DOE has issued analysis consistent
with that conclusion. While more time is generally not
expected to be needed, the Clean Air Act offers other
important flexibilities as well. For example, section
113(a) of the Act provides the EPA with flexibility to
bring sources into compliance over the course of an ad-
ditional year, should unusual circumstances arise that
warrant such flexibility.

To address any concerns with respect to electric reli-
ability while assuring MATS’ public health benefits, I
direct you to take the following actions:
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1. Building on the information and guidance that you
have provided to the public, relevant stakeholders, and
permitting authorities in the preamble of the MATS
Rule, work with State and local permitting authorities
to make the additional year for compliance with the
MATS Rule provided under section 112(i)(3)(B) of the
Clean Air Act broadly available to sources, consistent
with law, and to invoke this flexibility expeditiously
where justified.

2. Promote early, coordinated, and orderly planning
and execution of the measures needed to implement the
MATS Rule while maintaining the reliability of the
electric power system. Consistent with Executive Order
13563, this process should be designed to ‘‘promote pre-
dictability and reduce uncertainty,”” and should include
engagement and coordination with DOE, the Federal
Energy Regulatory Commission, State utility regu-
lators, Regional Transmission Organizations, the North
American Electric Reliability Corporation and regional
electric reliability organizations, other grid planning
authorities, electric utilities, and other stakeholders,
as appropriate.

3. Make available to the public, including relevant
stakeholders, information concerning any anticipated
use of authorities: (a) under section 112(i)(3)(B) of the
Clean Air Act in the event that additional time to com-
ply with the MATS Rule is necessary for the installa-
tion of technology; and (b) under section 113(a) of the
Clean Air Act in the event that additional time to com-
ply with the MATS Rule is necessary to address a spe-
cific and documented electric reliability issue. This in-
formation should describe the process for working with
entities with relevant expertise to identify cir-
cumstances where electric reliability concerns might
justify allowing additional time to comply.

This memorandum is not intended to, and does not,
create any right or benefit, substantive or procedural,
enforceable at law or in equity by any party against
the United States, its departments, agencies, or enti-
ties, its officers, employees, or agents, or any other
person.

You are hereby authorized and directed to publish
this memorandum in the Federal Register.

BARACK OBAMA.

§7413. Federal enforcement

(a) In general
(1) Order to comply with SIP

Whenever, on the basis of any information
available to the Administrator, the Adminis-
trator finds that any person has violated or is
in violation of any requirement or prohibition
of an applicable implementation plan or per-
mit, the Administrator shall notify the person
and the State in which the plan applies of such
finding. At any time after the expiration of 30
days following the date on which such notice
of a violation is issued, the Administrator
may, without regard to the period of violation
(subject to section 2462 of title 28)—

(A) issue an order requiring such person to
comply with the requirements or prohibi-
tions of such plan or permit,

(B) issue an administrative penalty order
in accordance with subsection (d), or

(C) bring a civil action in accordance with
subsection (b).

(2) State failure to enforce SIP or permit pro-
gram

Whenever, on the basis of information avail-
able to the Administrator, the Administrator
finds that violations of an applicable imple-
mentation plan or an approved permit pro-
gram under subchapter V are so widespread
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that such violations appear to result from a
failure of the State in which the plan or per-
mit program applies to enforce the plan or
permit program effectively, the Administrator
shall so notify the State. In the case of a per-
mit program, the notice shall be made in ac-
cordance with subchapter V. If the Adminis-
trator finds such failure extends beyond the
30th day after such notice (90 days in the case
of such permit program), the Administrator
shall give public notice of such finding. During
the period beginning with such public notice
and ending when such State satisfies the Ad-
ministrator that it will enforce such plan or
permit program (hereafter referred to in this
section as ‘‘period of federally assumed en-
forcement’’), the Administrator may enforce
any requirement or prohibition of such plan or
permit program with respect to any person
by—

(A) issuing an order requiring such person
to comply with such requirement or prohibi-
tion,

(B) issuing an administrative penalty
order in accordance with subsection (d), or

(C) bringing a civil action in accordance
with subsection (b).

(3) EPA enforcement of other requirements

Except for a requirement or prohibition en-
forceable under the preceding provisions of
this subsection, whenever, on the basis of any
information available to the Administrator,
the Administrator finds that any person has
violated, or is in violation of, any other re-
quirement or prohibition of this subchapter,
section 7603 of this title, subchapter IV-A, sub-
chapter V, or subchapter VI, including, but
not limited to, a requirement or prohibition of
any rule, plan, order, waiver, or permit pro-
mulgated, issued, or approved under those pro-
visions or subchapters, or for the payment of
any fee owed to the United States under this
chapter (other than subchapter II), the Admin-
istrator may—

(A) issue an administrative penalty order
in accordance with subsection (d),

(B) issue an order requiring such person to
comply with such requirement or prohibi-
tion,

(C) bring a civil action in accordance with
subsection (b) or section 7605 of this title, or

(D) request the Attorney General to com-
mence a criminal action in accordance with
subsection (c).

(4) Requirements for orders

An order issued under this subsection (other
than an order relating to a violation of section
7412 of this title) shall not take effect until
the person to whom it is issued has had an op-
portunity to confer with the Administrator
concerning the alleged violation. A copy of
any order issued under this subsection shall be
sent to the State air pollution control agency
of any State in which the violation occurs.
Any order issued under this subsection shall
state with reasonable specificity the nature of
the violation and specify a time for compli-
ance which the Administrator determines is
reasonable, taking into account the serious-
ness of the violation and any good faith efforts
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to comply with applicable requirements. In
any case in which an order under this sub-
section (or notice to a violator under para-
graph (1)) is issued to a corporation, a copy of
such order (or notice) shall be issued to appro-
priate corporate officers. An order issued
under this subsection shall require the person
to whom it was issued to comply with the re-
quirement as expeditiously as practicable, but
in no event longer than one year after the date
the order was issued, and shall be nonrenew-
able. No order issued under this subsection
shall prevent the State or the Administrator
from assessing any penalties nor otherwise af-
fect or limit the State’s or the United States
authority to enforce under other provisions of
this chapter, nor affect any person’s obliga-
tions to comply with any section of this chap-
ter or with a term or condition of any permit
or applicable implementation plan promul-
gated or approved under this chapter.

(5) Failure to comply with new source require-

ments

Whenever, on the basis of any available in-
formation, the Administrator finds that a
State is not acting in compliance with any re-
quirement or prohibition of the chapter relat-
ing to the construction of new sources or the
modification of existing sources, the Adminis-
trator may—

(A) issue an order prohibiting the con-
struction or modification of any major sta-
tionary source in any area to which such re-
quirement applies;?

(B) issue an administrative penalty order
in accordance with subsection (d), or

(C) bring a civil action under subsection
(b).

Nothing in this subsection shall preclude the
United States from commencing a criminal ac-
tion under subsection (¢) at any time for any
such violation.

(b) Civil judicial enforcement

The Administrator shall, as appropriate, in
the case of any person that is the owner or oper-
ator of an affected source, a major emitting fa-
cility, or a major stationary source, and may, in
the case of any other person, commence a civil
action for a permanent or temporary injunction,
or to assess and recover a civil penalty of not
more than $25,000 per day for each violation, or
both, in any of the following instances:

(1) Whenever such person has violated, or is
in violation of, any requirement or prohibition
of an applicable implementation plan or per-
mit. Such an action shall be commenced (A)
during any period of federally assumed en-
forcement, or (B) more than 30 days following
the date of the Administrator’s notification
under subsection (a)(1) that such person has
violated, or is in violation of, such require-
ment or prohibition.

(2) Whenever such person has violated, or is
in violation of, any other requirement or pro-
hibition of this subchapter, section 7603 of this
title, subchapter IV-A, subchapter V, or sub-
chapter VI, including, but not limited to, a re-
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quirement or prohibition of any rule, order,
waiver or permit promulgated, issued, or ap-
proved under this chapter, or for the payment
of any fee owed the United States under this
chapter (other than subchapter II).

(3) Whenever such person attempts to con-
struct or modify a major stationary source in
any area with respect to which a finding under
subsection (a)(5) has been made.

Any action under this subsection may be
brought in the district court of the United
States for the district in which the violation is
alleged to have occurred, or is occurring, or in
which the defendant resides, or where the de-
fendant’s principal place of business is located,
and such court shall have jurisdiction to re-
strain such violation, to require compliance, to
assess such civil penalty, to collect any fees
owed the TUnited States under this chapter
(other than subchapter II) and any noncompli-
ance assessment and nonpayment penalty owed
under section 7420 of this title, and to award any
other appropriate relief. Notice of the com-
mencement of such action shall be given to the
appropriate State air pollution control agency.
In the case of any action brought by the Admin-
istrator under this subsection, the court may
award costs of litigation (including reasonable
attorney and expert witness fees) to the party or
parties against whom such action was brought if
the court finds that such action was unreason-
able.

(e) Criminal penalties

(1) Any person who knowingly violates any re-
quirement or prohibition of an applicable imple-
mentation plan (during any period of federally
assumed enforcement or more than 30 days after
having been notified under subsection (a)(1) by
the Administrator that such person is violating
such requirement or prohibition), any order
under subsection (a) of this section, requirement
or prohibition of section 7411(e) of this title (re-
lating to new source performance standards),
section 7412 of this title, section 7414 of this title
(relating to inspections, etc.), section 7429 of
this title (relating to solid waste combustion),
section 7475(a) of this title (relating to
preconstruction requirements), an order under
section 7477 of this title (relating to
preconstruction requirements), an order under
section 7603 of this title (relating to emergency
orders), section 766la(a) or 7661b(c) of this title
(relating to permits), or any requirement or pro-
hibition of subchapter IV-A (relating to acid
deposition control), or subchapter VI (relating
to stratospheric ozone control), including a re-
quirement of any rule, order, waiver, or permit
promulgated or approved under such sections or
subchapters, and including any requirement for
the payment of any fee owed the United States
under this chapter (other than subchapter II)
shall, upon conviction, be punished by a fine
pursuant to title 18 or by imprisonment for not
to exceed 5 years, or both. If a conviction of any
person under this paragraph is for a violation
committed after a first conviction of such per-
son under this paragraph, the maximum punish-
ment shall be doubled with respect to both the
fine and imprisonment.

(2) Any person who knowingly—
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(A) makes any false material statement, rep-
resentation, or certification in, or omits mate-
rial information from, or knowingly alters,
conceals, or fails to file or maintain any no-
tice, application, record, report, plan, or other
document required pursuant to this chapter to
be either filed or maintained (whether with re-
spect to the requirements imposed by the Ad-
ministrator or by a State);

(B) fails to notify or report as required under
this chapter; or

(C) falsifies, tampers with, renders inac-
curate, or fails to install any monitoring de-
vice or method required to be maintained or
followed under this chapter?2

shall, upon conviction, be punished by a fine
pursuant to title 18 or by imprisonment for not
more than 2 years, or both. If a conviction of
any person under this paragraph is for a viola-
tion committed after a first conviction of such
person under this paragraph, the maximum pun-
ishment shall be doubled with respect to both
the fine and imprisonment.

(3) Any person who knowingly fails to pay any
fee owed the United States under this sub-
chapter, subchapter III, IV-A, V, or VI shall,
upon conviction, be punished by a fine pursuant
to title 18 or by imprisonment for not more than
1 year, or both. If a conviction of any person
under this paragraph is for a violation com-
mitted after a first conviction of such person
under this paragraph, the maximum punishment
shall be doubled with respect to both the fine
and imprisonment.

(4) Any person who negligently releases into
the ambient air any hazardous air pollutant list-
ed pursuant to section 7412 of this title or any
extremely hazardous substance listed pursuant
to section 11002(a)(2) of this title that is not list-
ed in section 7412 of this title, and who at the
time negligently places another person in immi-
nent danger of death or serious bodily injury
shall, upon conviction, be punished by a fine
under title 18 or by imprisonment for not more
than 1 year, or both. If a conviction of any per-
son under this paragraph is for a violation com-
mitted after a first conviction of such person
under this paragraph, the maximum punishment
shall be doubled with respect to both the fine
and imprisonment.

(5)(A) Any person who knowingly releases into
the ambient air any hazardous air pollutant list-
ed pursuant to section 7412 of this title or any
extremely hazardous substance listed pursuant
to section 11002(a)(2) of this title that is not list-
ed in section 7412 of this title, and who knows at
the time that he thereby places another person
in imminent danger of death or serious bodily
injury shall, upon conviction, be punished by a
fine under title 18 or by imprisonment of not
more than 15 years, or both. Any person com-
mitting such violation which is an organization
shall, upon conviction under this paragraph, be
subject to a fine of not more than $1,000,000 for
each violation. If a conviction of any person
under this paragraph is for a violation com-
mitted after a first conviction of such person
under this paragraph, the maximum punishment
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shall be doubled with respect to both the fine
and imprisonment. For any air pollutant for
which the Administrator has set an emissions
standard or for any source for which a permit
has been issued under subchapter V, a release of
such pollutant in accordance with that standard
or permit shall not constitute a violation of this
paragraph or paragraph (4).

(B) In determining whether a defendant who is
an individual knew that the violation placed an-
other person in imminent danger of death or se-
rious bodily injury—

(i) the defendant is responsible only for ac-
tual awareness or actual belief possessed; and

(ii) knowledge possessed by a person other
than the defendant, but not by the defendant,
may not be attributed to the defendant;

except that in proving a defendant’s possession
of actual knowledge, circumstantial evidence
may be used, including evidence that the defend-
ant took affirmative steps to be shielded from
relevant information.

(C) It is an affirmative defense to a prosecu-
tion that the conduct charged was freely con-
sented to by the person endangered and that the
danger and conduct charged were reasonably
foreseeable hazards of—

(i) an occupation, a business, or a profession;
or

(ii) medical treatment or medical or sci-
entific experimentation conducted by profes-
sionally approved methods and such other per-
son had been made aware of the risks involved
prior to giving consent.

The defendant may establish an affirmative de-
fense under this subparagraph by a preponder-
ance of the evidence.

(D) All general defenses, affirmative defenses,
and bars to prosecution that may apply with re-
spect to other Federal criminal offenses may
apply under subparagraph (A) of this paragraph
and shall be determined by the courts of the
United States according to the principles of
common law as they may be interpreted in the
light of reason and experience. Concepts of jus-
tification and excuse applicable under this sec-
tion may be developed in the light of reason and
experience.

(E) The term ‘‘organization’ means a legal en-
tity, other than a government, established or or-
ganized for any purpose, and such term includes
a corporation, company, association, firm, part-
nership, joint stock company, foundation, insti-
tution, trust, society, union, or any other asso-
ciation of persons.

(F) The term ‘‘serious bodily injury’” means
bodily injury which involves a substantial risk
of death, unconsciousness, extreme physical
pain, protracted and obvious disfigurement or
protracted loss or impairment of the function of
a bodily member, organ, or mental faculty.

(6) For the purpose of this subsection, the
term ‘‘person’’ includes, in addition to the enti-
ties referred to in section 7602(e) of this title,
any responsible corporate officer.

(d) Administrative assessment of civil penalties

(1) The Administrator may issue an adminis-
trative order against any person assessing a
civil administrative penalty of up to $25,000, per
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day of violation, whenever, on the basis of any
available information, the Administrator finds
that such person—

(A) has violated or is violating any require-
ment or prohibition of an applicable imple-
mentation plan (such order shall be issued (i)
during any period of federally assumed en-
forcement, or (ii) more than thirty days fol-
lowing the date of the Administrator’s notifi-
cation under subsection (a)(1) of this section of
a finding that such person has violated or is
violating such requirement or prohibition); or

(B) has violated or is violating any other re-
quirement or prohibition of this subchapter or
subchapter III, IV-A, V, or VI, including, but
not limited to, a requirement or prohibition of
any rule, order, waiver, permit, or plan pro-
mulgated, issued, or approved under this chap-
ter, or for the payment of any fee owed the
United States under this chapter (other than
subchapter II); or

(C) attempts to construct or modify a major
stationary source in any area with respect to
which a finding under subsection (a)(5) of this
section has been made.

The Administrator’s authority under this para-
graph shall be limited to matters where the
total penalty sought does not exceed $200,000 and
the first alleged date of violation occurred no
more than 12 months prior to the initiation of
the administrative action, except where the Ad-
ministrator and the Attorney General jointly
determine that a matter involving a larger pen-
alty amount or longer period of violation is ap-
propriate for administrative penalty action. Any
such determination by the Administrator and
the Attorney General shall not be subject to ju-
dicial review.

(2)(A) An administrative penalty assessed
under paragraph (1) shall be assessed by the Ad-
ministrator by an order made after opportunity
for a hearing on the record in accordance with
sections 554 and 556 of title 5. The Administrator
shall issue reasonable rules for discovery and
other procedures for hearings under this para-
graph. Before issuing such an order, the Admin-
istrator shall give written notice to the person
to be assessed an administrative penalty of the
Administrator’s proposal to issue such order and
provide such person an opportunity to request
such a hearing on the order, within 30 days of
the date the notice is received by such person.

(B) The Administrator may compromise, mod-
ify, or remit, with or without conditions, any
administrative penalty which may be imposed
under this subsection.

(3) The Administrator may implement, after
consultation with the Attorney General and the
States, a field citation program through regula-
tions establishing appropriate minor violations
for which field citations assessing civil penalties
not to exceed $5,000 per day of violation may be
issued by officers or employees designated by
the Administrator. Any person to whom a field
citation is assessed may, within a reasonable
time as ©prescribed by the Administrator
through regulation, elect to pay the penalty as-
sessment or to request a hearing on the field ci-
tation. If a request for a hearing is not made
within the time specified in the regulation, the
penalty assessment in the field citation shall be
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final. Such hearing shall not be subject to sec-
tion 554 or 556 of title 5, but shall provide a rea-
sonable opportunity to be heard and to present
evidence. Payment of a civil penalty required by
a field citation shall not be a defense to further
enforcement by the United States or a State to
correct a violation, or to assess the statutory
maximum penalty pursuant to other authorities
in the chapter, if the violation continues.

(4) Any person against whom a civil penalty is
assessed under paragraph (3) of this subsection
or to whom an administrative penalty order is
issued under paragraph (1) of this subsection
may seek review of such assessment in the
United States District Court for the District of
Columbia or for the district in which the viola-
tion is alleged to have occurred, in which such
person resides, or where such person’s principal
place of business is located, by filing in such
court within 30 days following the date the ad-
ministrative penalty order becomes final under
paragraph (2), the assessment becomes final
under paragraph (3), or a final decision following
a hearing under paragraph (3) is rendered, and
by simultaneously sending a copy of the filing
by certified mail to the Administrator and the
Attorney General. Within 30 days thereafter, the
Administrator shall file in such court a certified
copy, or certified index, as appropriate, of the
record on which the administrative penalty
order or assessment was issued. Such court shall
not set aside or remand such order or assess-
ment unless there is not substantial evidence in
the record, taken as a whole, to support the
finding of a violation or unless the order or pen-
alty assessment constitutes an abuse of discre-
tion. Such order or penalty assessment shall not
be subject to review by any court except as pro-
vided in this paragraph. In any such pro-
ceedings, the United States may seek to recover
civil penalties ordered or assessed under this
section.

(5) If any person fails to pay an assessment of
a civil penalty or fails to comply with an admin-
istrative penalty order—

(A) after the order or assessment has become
final, or

(B) after a court in an action brought under
paragraph (4) has entered a final judgment in
favor of the Administrator,

the Administrator shall request the Attorney
General to bring a civil action in an appropriate
district court to enforce the order or to recover
the amount ordered or assessed (plus interest at
rates established pursuant to section 6621(a)(2)
of title 26 from the date of the final order or de-
cision or the date of the final judgment, as the
case may be). In such an action, the validity,
amount, and appropriateness of such order or as-
sessment shall not be subject to review. Any
person who fails to pay on a timely basis a civil
penalty ordered or assessed under this section
shall be required to pay, in addition to such pen-
alty and interest, the United States enforce-
ment expenses, including but not limited to at-
torneys fees and costs incurred by the United
States for collection proceedings and a quar-
terly nonpayment penalty for each quarter dur-
ing which such failure to pay persists. Such non-
payment penalty shall be 10 percent of the ag-
gregate amount of such person’s outstanding
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penalties and nonpayment penalties accrued as
of the beginning of such quarter.

(e) Penalty assessment criteria

(1) In determining the amount of any penalty
to be assessed under this section or section
7604(a) of this title, the Administrator or the
court, as appropriate, shall take into consider-
ation (in addition to such other factors as jus-
tice may require) the size of the business, the
economic impact of the penalty on the business,
the violator’s full compliance history and good
faith efforts to comply, the duration of the vio-
lation as established by any credible evidence
(including evidence other than the applicable
test method), payment by the violator of pen-
alties previously assessed for the same viola-
tion, the economic benefit of noncompliance,
and the seriousness of the violation. The court
shall not assess penalties for noncompliance
with administrative subpoenas under section
7607(a) of this title, or actions under section 7414
of this title, where the violator had sufficient
cause to violate or fail or refuse to comply with
such subpoena or action.

(2) A penalty may be assessed for each day of
violation. For purposes of determining the num-
ber of days of violation for which a penalty may
be assessed under subsection (b) or (d)(1) of this
section, or section 7604(a) of this title, or an as-
sessment may be made under section 7420 of this
title, where the Administrator or an air pollu-
tion control agency has notified the source of
the violation, and the plaintiff makes a prima
facie showing that the conduct or events giving
rise to the violation are likely to have contin-
ued or recurred past the date of notice, the days
of violation shall be presumed to include the
date of such notice and each and every day
thereafter until the violator establishes that
continuous compliance has been achieved, ex-
cept to the extent that the violator can prove by
a preponderance of the evidence that there were
intervening days during which no violation oc-
curred or that the violation was not continuing
in nature.

(f) Awards

The Administrator may pay an award, not to
exceed $10,000, to any person who furnishes in-
formation or services which lead to a criminal
conviction or a judicial or administrative civil
penalty for any violation of this subchapter or
subchapter III, IV-A, V, or VI of this chapter en-
forced under this section. Such payment is sub-
ject to available appropriations for such pur-
poses as provided in annual appropriation Acts.
Any officer,3 or employee of the United States
or any State or local government who furnishes
information or renders service in the perform-
ance of an official duty is ineligible for payment
under this subsection. The Administrator may,
by regulation, prescribe additional criteria for
eligibility for such an award.

(g) Settlements; public participation

At least 30 days before a consent order or set-
tlement agreement of any kind under this chap-
ter to which the United States is a party (other
than enforcement actions under this section,
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section 7420 of this title, or subchapter II,
whether or not involving civil or criminal pen-
alties, or judgments subject to Department of
Justice policy on public participation) is final or
filed with a court, the Administrator shall pro-
vide a reasonable opportunity by notice in the
Federal Register to persons who are not named
as parties or intervenors to the action or matter
to comment in writing. The Administrator or
the Attorney General, as appropriate, shall
promptly consider any such written comments
and may withdraw or withhold his consent to
the proposed order or agreement if the com-
ments disclose facts or considerations which in-
dicate that such consent is inappropriate, im-
proper, inadequate, or inconsistent with the re-
quirements of this chapter. Nothing in this sub-
section shall apply to civil or criminal penalties
under this chapter.

(h) Operator

For purposes of the provisions of this section
and section 7420 of this title, the term ‘‘oper-
ator’, as used in such provisions, shall include
any person who is senior management personnel
or a corporate officer. Except in the case of
knowing and willful violations, such term shall
not include any person who is a stationary engi-
neer or technician responsible for the operation,
maintenance, repair, or monitoring of equip-
ment and facilities and who often has super-
visory and training duties but who is not senior
management personnel or a corporate officer.
Except in the case of knowing and willful viola-
tions, for purposes of subsection (c)(4) of this
section, the term ‘‘a person’ shall not include
an employee who is carrying out his normal ac-
tivities and who is not a part of senior manage-
ment personnel or a corporate officer. Except in
the case of knowing and willful violations, for
purposes of paragraphs (1), (2), (3), and (5) of sub-
section (c) of this section the term ‘‘a person”
shall not include an employee who is carrying
out his normal activities and who is acting
under orders from the employer.

(July 14, 1955, ch. 360, title I, §113, as added Pub.
L. 91-604, §4(a), Dec. 31, 1970, 84 Stat. 1686;
amended Pub. L. 92-157, title III, §302(b), (c),
Nov. 18, 1971, 85 Stat. 464; Pub. L. 93-319,
§6(a)(1)-(3), June 22, 1974, 88 Stat. 259; Pub. L.
95-95, title I, §§111, 112(a), Aug. 7, 1977, 91 Stat.
704, 705; Pub. L. 95-190, §14(a)(10)—(21), (b)(1), Nov.
16, 1977, 91 Stat. 1400, 1404; Pub. L. 97-23, §2, July
17, 1981, 95 Stat. 139; Pub. L. 101-549, title VII,
§701, Nov. 15, 1990, 104 Stat. 2672.)

Editorial Notes
CODIFICATION

Section was formerly classified to section 1857c-8 of
this title.

AMENDMENTS

1990—Pub. L. 101-549 amended section generally, sub-
stituting present provisions for provisions which re-
lated to: in subsec. (a), finding of violation, notice,
compliance order, civil action, State failure to enforce
plan, and construction or modification of major sta-
tionary sources; in subsec. (b), violations by owners or
operators of major stationary sources; in subsec. (c),
penalties; in subsec. (d), final compliance orders; and in
subsec. (e), steel industry compliance extension.
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1981—Subsec. (e). Pub. L. 97-23 added subsec. (e).

1977—Subsec. (a)(5). Pub. L. 95-95, §111(a), added par.
(5).

Subsec. (b). Pub. L. 95-95, §111(b), (c), substituted
‘‘shall, in the case of any person which is the owner or
operator of a major stationary source, and may, in the
case of any other person, commence a civil action for
a permanent or temporary injunction, or to assess and
recover a civil penalty of not more than $25,000 per day
of violation, or both, whenever such person’ for ‘“‘may
commence a civil action for appropriate relief, includ-
ing a permanent or temporary injunction, whenever
any person’’ in provisions preceding par. (1), inserted
references to subsec. (d)(b) of this section, sections 7419
and 7620 of this title, and regulations under part in par.
(3), inserted reference to subsec. (d) of this section in
par. (4), added par. (5), and, in provisions following par.
(), authorized the commencement of civil actions to
recover noncompliance penalties and nonpayment pen-
alties under section 7420 of this title, expanded jurisdic-
tional provisions to authorize actions in districts in
which the violation occurred and to authorize the dis-
trict court to restrain violations, to require compli-
ance, to assess civil penalties, and to collect penalties
under section 7420 of this title, enumerated factors to
be taken into consideration in determining the amount
of civil penalties, and authorized awarding of costs to
the party or parties against whom the action was
brought in cases where the court finds that the action
was unreasonable.

Subsec. (b)(3). Pub. L. 95-190, §14(a)(10), (11), inserted
“or”” after ‘‘ozone);”’, and substituted ‘7624 for ‘7620,
‘‘conversion), section’ for ‘‘conversion) section’, and
‘‘orders), or’’ for ‘‘orders) or’’.

Subsec. (¢)(1). Pub. L. 95-95, §111(d)(1), (2), substituted
‘“‘any order issued under section 7419 of this title or
under subsection (a) or (d) of this section’ for ‘‘any
order issued by the Administrator under subsection
(a)” in subpar. (B), struck out reference to section
119(g) (as in effect before the date of the enactment of
Pub. L. 95-95) in subpar. (C), and added subpar. (D).

Subsec. (¢)(1)(B). Pub. L. 95-190, §14(a)(12), inserted
“or”’ after ‘‘section,”.

Subsec. (c)(1)(D). Pub. L. 95-190, §14(a)(13), substituted
1977 subsection’ for ‘1977) subsection’ and ‘‘pen-
alties), or” for ‘‘penalties) or’.

Subsec. (¢)(3). Pub. L. 95-95, §111(d)(3), added par. (3).

Subsec. (d). Pub. L. 95-95, §112(a), added subsec. (d).

Subsec. (d)(1). Pub. L. 95-190, §14(a)(14), substituted
‘“to any stationary source which is unable to comply
with any requirement of an applicable implementation
plan an order’ for ‘‘an order for any stationary source”
and ‘‘such requirement’’ for ‘“‘any requirement of an ap-
plicable implementation plan’’.

Subsec. (A)(1)(E). Pub. L. 95-190, §14(a)(15), inserted
provision relating to exemption under section
7420(a)(2)(B) or (C) of this title, provision relating to
noncompliance penalties effective July 1, 1979, and ref-
erence to subsec. (b)(3) or (g) of section 7420 of this
title.

Subsec. (d)(2). Pub. L. 95-190, §14(a)(16), inserted pro-
visions relating to determinations by the Adminis-
trator of compliance with requirements of this chapter
of State orders issued under this subsection.

Subsec. (A)(4)(A). Pub. L. 95-190, §14(a)(17), sub-
stituted ‘‘title) upon” for ‘‘title upon”’.
Subsec. (d)(5)(A). Pub. L. 95-190, §14(a)(18), sub-

stituted ‘‘an additional period for’’ for ‘‘an additional
period of”’.

Subsec. (d)(8). Pub. L. 95-190, §14(a)(19), struck out
reference to par. (3) of this subsection.

Subsec. (d)(10). Pub. L. 95-190, §14(a)(20), substituted
“in effect”” for ‘‘issued”, ‘‘Federal’” for ‘‘other’’, and
‘“‘and no action under”’ for ‘‘or’’.

Subsec. (d)(11). Pub. L. 95-190, §14(a)(21), substituted
“‘and in effect” for ‘‘(and approved by the Adminis-
trator)”’.

1974—Subsec. (a)(3). Pub. L. 93-319, §6(a)(1), inserted
reference to section 1857c-10(g) of this title (relating to
energy-related authorities).
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Subsecs. (b)(3), (c)(1)(C). Pub. L. 93-319, §6(a)(2), (3),
inserted reference to section 1857¢c-10(g) of this title.

1971—Subsec. (b)(2). Pub. L. 92-157, §302(b), inserted
“(A)” before ‘“‘during’” and *‘, or (B)’ after ‘‘assumed
enforcement’’.

Subsec. (¢)(1)(A). Pub. L. 92-157, §302(c), inserted (i)
before ‘‘during’’ and ¢, or (ii)”’ after ‘‘assumed enforce-
ment”’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1977 AMENDMENT

Amendment by Pub. L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95, set out as a note under section 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

Suits, actions, and other proceedings lawfully com-
menced by or against the Administrator or any other
officer or employee of the United States in his official
capacity or in relation to the discharge of his official
duties under act July 14, 1955, the Clean Air Act, as in
effect immediately prior to the enactment of Pub. L.
95-95 [Aug. 7, 1977], not to abate by reason of the taking
effect of Pub. L. 95-95, see section 406(a) of Pub. L.
95-95, set out as an Effective Date of 1977 Amendment
note under section 7401 of this title.

MODIFICATION OR RESCISSION OF RULES, REGULATIONS,
ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-
CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER
ACTIONS
All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or

other actions duly issued, made, or taken by or pursu-
ant to act July 14, 1955, the Clean Air Act, as in effect

immediately prior to the date of enactment of Pub. L.

95-95 [Aug. 7, 1977] to continue in full force and effect

until modified or rescinded in accordance with act July

14, 1955, as amended by Pub. L. 95-95 [this chapter], see

section 406(b) of Pub. L. 95-95, set out as an Effective

Date of 1977 Amendment note under section 7401 of this

title.

TRANSFER OF FUNCTIONS

The Federal Power Commission was terminated, and
its functions, personnel, property, funds, etc., were
transferred to the Secretary of Energy (except for cer-
tain functions which were transferred to the Federal
Energy Regulatory Commission) by sections 7151(b),
T171(a), 7172(a), 7291, and 7293 of this title.

§7414. Recordkeeping, inspections, monitoring,
and entry

(a) Authority of Administrator or authorized rep-
resentative

For the purpose (i) of developing or assisting
in the development of any implementation plan
under section 7410 or section 7411(d) of this title,
any standard of performance under section 7411
of this title, any emission standard under sec-
tion 7412 of this title,,! or any regulation of solid
waste combustion under section 7429 of this
title, or any regulation under section 7429 of this
title (relating to solid waste combustion), (ii) of
determining whether any person is in violation
of any such standard or any requirement of such
a plan, or (iii) carrying out any provision of this
chapter (except a provision of subchapter II with
respect to a manufacturer of new motor vehicles
or new motor vehicle engines)—

(1) the Administrator may require any per-
son who owns or operates any emission source,

180 in original.
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who manufactures emission control equipment
or process equipment, who the Administrator
believes may have information necessary for
the purposes set forth in this subsection, or
who is subject to any requirement of this
chapter (other than a manufacturer subject to
the provisions of section 7525(c) or 7542 of this
title with respect to a provision of subchapter
IT) on a one-time, periodic or continuous basis
to—

(A) establish and maintain such records;

(B) make such reports;

(C) install, use, and maintain such moni-
toring equipment, and use such audit proce-
dures, or methods;

(D) sample such emissions (in accordance
with such procedures or methods, at such lo-
cations, at such intervals, during such peri-
ods and in such manner as the Adminis-
trator shall prescribe);

(E) keep records on control equipment pa-
rameters, production variables or other indi-
rect data when direct monitoring of emis-
sions is impractical;

(F) submit compliance certifications in ac-
cordance with subsection (a)(3); and

(G) provide such other information as the
Administrator may reasonably require; and?2

(2) the Administrator or his authorized rep-
resentative, upon presentation of his creden-
tials—

(A) shall have a right of entry to, upon, or
through any premises of such person or in
which any records required to be maintained
under paragraph (1) of this section are lo-
cated, and

(B) may at reasonable times have access to
and copy any records, inspect any moni-
toring equipment or method required under
paragraph (1), and sample any emissions
which such person is required to sample
under paragraph (1).3

(3) The4 Administrator shall in the case of
any person which is the owner or operator of
a major stationary source, and may, in the
case of any other person, require enhanced
monitoring and submission of compliance cer-
tifications. Compliance certifications shall in-
clude (A) identification of the applicable re-
quirement that is the basis of the certifi-
cation, (B) the method used for determining
the compliance status of the source, (C) the
compliance status, (D) whether compliance is
continuous or intermittent, (E) such other
facts as the Administrator may require. Com-
pliance certifications and monitoring data
shall be subject to subsection (c) of this sec-
tion. Submission of a compliance certification
shall in no way limit the Administrator’s au-
thorities to investigate or otherwise imple-
ment this chapter. The Administrator shall
promulgate rules to provide guidance and to
implement this paragraph within 2 years after
November 15, 1990.

(b) State enforcement

(1) Each State may develop and submit to the
Administrator a procedure for carrying out this

2So0 in original. The ‘“‘and’ probably should not appear.
380 in original. The period probably should be ‘‘; and”.
4S80 in original. Probably should not be capitalized.
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