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longer considered to be implementing an ac-
ceptable alternative mechanism and that the
requirements of section 300gg—41 of this title
shall apply to health insurance coverage of-
fered in the individual market in the State, ef-
fective as of a date specified in the notice.

(4) Limitation on secretarial authority

The Secretary shall not make a determina-
tion under paragraph (2) or (3) on any basis
other than the basis that a mechanism is not
an acceptable alternative mechanism or is not
being implemented.

(5) Future adoption of mechanisms

If a State, after January 1, 1997, submits the
notice and information described in paragraph
(1), unless the Secretary makes a finding de-
scribed in paragraph (3) within the 90-day pe-
riod beginning on the date of submission of
the notice and information, the mechanism
shall be considered to be an acceptable alter-
native mechanism for purposes of this section,
effective 90 days after the end of such period,
subject to the second sentence of paragraph
(D).

(e) Provision related to risk
(1) Adoption of NAIC models

The model act referred to in subsection
(a)(1)(D)(i) is the Small Employer and Indi-
vidual Health Insurance Availability Model
Act (adopted by the National Association of
Insurance Commissioners on June 3, 1996) inso-
far as it applies to individual health insurance
coverage or the Individual Health Insurance
Portability Model Act (also adopted by such
Association on such date).

(2) Qualified high risk pool

For purposes of subsection (a)(1)(D)(i), a
‘“‘qualified high risk pool’’ described in this
paragraph is a high risk pool that—

(A) provides to all eligible individuals
health insurance coverage (or comparable
coverage) that does not impose any pre-
existing condition exclusion with respect to
such coverage for all eligible individuals,
and

(B) provides for premium rates and covered
benefits for such coverage consistent with
standards included in the NAIC Model
Health Plan for Uninsurable Individuals Act
(as in effect as of August 21, 1996).

(3) Other mechanisms

For purposes of subsection (a)(1)(D)(iii), a
mechanism described in this paragraph—

(A) provides for risk adjustment, risk
spreading, or a risk spreading mechanism
(among issuers or policies of an issuer) or
otherwise provides for some financial sub-
sidization for eligible individuals, including
through assistance to participating issuers;
or

(B) is a mechanism under which each eligi-
ble individual is provided a choice of all in-
dividual health insurance coverage other-
wise available.

(July 1, 1944, ch. 373, title XXVII, §2744, as added
Pub. L. 104-191, title I, §111(a), Aug. 21, 1996, 110
Stat. 1984; amended Pub. L. 104-204, title VI,
§605(b)(1), Sept. 26, 1996, 110 Stat. 2942.)
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Editorial Notes

CODIFICATION

August 21, 1996, referred to in subsec. (b)(1)(B)(ii), was
in the original ‘‘the date of enactment of this Act”,
which was translated as meaning the date of enactment
of Pub. L. 104-191, which enacted this subchapter, to re-
flect the probable intent of Congress.

AMENDMENTS

1996—Subsec. (a)(1). Pub. L. 104204 made technical
amendment to reference in original act which appears
in text as reference to section 300gg-62(b) of this title.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104204, title VI, §605(c), Sept. 26, 1996, 110
Stat. 2942, provided that: ‘“The amendments made by
this section [enacting section 300gg-51 of this title and
amending this section and sections 300gg-61 and
300gg-62 of this title] shall apply with respect to health
insurance coverage offered, sold, issued, renewed, in ef-
fect, or operated in the individual market on or after
January 1, 1998.”

EFFECTIVE DATE

Section applicable with respect to health insurance
coverage offered, sold, issued, renewed, in effect, or op-
erated in the individual market after June 30, 1997, re-
gardless of when a period of creditable coverage occurs,
see section 111(b) of Pub. L. 104-191, set out as a note
under section 300gg—41 of this title.

§300gg—45. Relief for high risk pools

(a) Seed grants to States

The Secretary shall provide from the funds ap-
propriated under subsection (d)(1)(A) a grant of
up to $1,000,000 to each State that has not cre-
ated a qualified high risk pool as of February 10,
2006, for the State’s costs of creation and initial
operation of such a pool.

(b) Grants for operational losses
(1) In general

In the case of a State that has established a
qualified high risk pool that—

(A) restricts premiums charged under the
pool to no more than 200 percent of the pre-
mium for applicable standard risk rates;

(B) offers a choice of two or more coverage
options through the pool; and

(C) has in effect a mechanism reasonably
designed to ensure continued funding of
losses incurred by the State in connection
with operation of the pool after the end of
the last fiscal year for which a grant is pro-
vided under this paragraph;

the Secretary shall provide, from the funds ap-
propriated under paragraphs (1)(B)(i) and
(2)(A) of subsection (d) and allotted to the
State under paragraph (2), a grant for the
losses incurred by the State in connection
with the operation of the pool.

(2) Allotment

Subject to paragraph (4), the amounts appro-
priated under paragraphs (1)(B)(i) and (2)(A) of
subsection (d) for a fiscal year shall be allot-
ted and made available to the States (or the
entities that operate the high risk pool under
applicable State law) that qualify for a grant
under paragraph (1) as follows:
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(A) An amount equal to 40 percent of such
appropriated amount for the fiscal year shall
be allotted in equal amounts to each quali-
fying State that is one of the 50 States or
the District of Columbia and that applies for
a grant under this subsection.

(B) An amount equal to 30 percent of such
appropriated amount for the fiscal year shall
be allotted among qualifying States that
apply for such a grant so that the amount
allotted to such a State bears the same ratio
to such appropriated amount as the number
of uninsured individuals in the State bears
to the total number of uninsured individuals
(as determined by the Secretary) in all
qualifying States that so apply.

(C) An amount equal to 30 percent of such
appropriated amount for the fiscal year shall
be allotted among qualifying States that
apply for such a grant so that the amount
allotted to a State bears the same ratio to
such appropriated amount as the number of
individuals enrolled in health care coverage
through the qualified high risk pool of the
State bears to the total number of individ-
uals so enrolled through qualified high risk
pools (as determined by the Secretary) in all
qualifying States that so apply.

(3) Special rule for pools charging higher pre-
miums

In the case of a qualified high risk pool of a
State which charges premiums that exceed 150
percent of the premium for applicable stand-
ard risks, the State shall use at least 50 per-
cent of the amount of the grant provided to
the State to carry out this subsection to re-
duce premiums for enrollees.

(4) Limitation for territories

In no case shall the aggregate amount allot-
ted and made available under paragraph (2) for
a fiscal year to States that are not the 50
States or the District of Columbia exceed
$1,000,000.

(c) Bonus grants for supplemental consumer ben-
efits

(1) In general

In the case of a State that is one of the 50
States or the District of Columbia, that has
established a qualified high risk pool, and that
is receiving a grant under subsection (b)(1),
the Secretary shall provide, from the funds ap-
propriated under paragraphs (1)(B)(ii) and
(2)(B) of subsection (d) and allotted to the
State under paragraph (3), a grant to be used
to provide supplemental consumer benefits to
enrollees or potential enrollees (or defined
subsets of such enrollees or potential enroll-
ees) in qualified high risk pools.

(2) Benefits

A State shall use amounts received under a
grant under this subsection to provide one or
more of the following benefits:

(A) Low-income premium subsidies.

(B) A reduction in premium trends, actual
premiums, or other cost-sharing require-
ments.

(C) An expansion or broadening of the pool
of individuals eligible for coverage, such as
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through eliminating waiting lists, increas-
ing enrollment caps, or providing flexibility
in enrollment rules.

(D) Less stringent rules, or additional
waiver authority, with respect to coverage
of pre-existing conditions.

(E) Increased benefits.

(F) The establishment of disease manage-
ment programs.

(3) Allotment; limitation

The Secretary shall allot funds appropriated
under paragraphs (1)(B)(ii) and (2)(B) of sub-
section (d) among States qualifying for a
grant under paragraph (1) in a manner speci-
fied by the Secretary, but in no case shall the
amount so allotted to a State for a fiscal year
exceed 10 percent of the funds so appropriated
for the fiscal year.

(4) Rule of construction

Nothing in this subsection shall be con-
strued to prohibit a State that, on February
10, 2006, is in the process of implementing a
program to provide benefits of the type de-
scribed in paragraph (2), from being eligible
for a grant under this subsection.

(d) Funding

(1) Appropriation for fiscal year 2006

There are authorized to be appropriated for
fiscal year 2006—
(A) $15,000,000 to carry out subsection (a);
and
(B) $75,000,000, of which, subject to para-
graph (4)—

(i) two-thirds of the amount appro-
priated shall be made available for allot-
ments under subsection (b)(2); and

(ii) one-third of the amount appropriated
shall be made available for allotments
under subsection (c)(3).

(2) Authorization of appropriations for fiscal
years 2007 through 2010

There are authorized to be appropriated
$75,000,000 for each of fiscal years 2007 through
2010, of which, subject to paragraph (4)—

(A) two-thirds of the amount appropriated
for a fiscal year shall be made available for
allotments under subsection (b)(2); and

(B) one-third of the amount appropriated
for a fiscal year shall be made available for
allotments under subsection (c¢)(3).

(3) Availability

Funds appropriated for purposes of carrying
out this section for a fiscal year shall remain
available for obligation through the end of the
following fiscal year.

(4) Reallotment

If, on June 30 of each fiscal year for which
funds are appropriated under paragraph (1)(B)
or (2), the Secretary determines that all the
amounts so appropriated are not allotted or
otherwise made available to States, such re-
maining amounts shall be allotted and made
available under subsection (b) among States
receiving grants under subsection (b) for the
fiscal year based upon the allotment formula
specified in such subsection.
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(5) No entitlement

Nothing in this section shall be construed as
providing a State with an entitlement to a
grant under this section.
(e) Applications

To be eligible for a grant under this section, a
State shall submit to the Secretary an applica-
tion at such time, in such manner, and con-
taining such information as the Secretary may
require.
(f) Annual report

The Secretary shall submit to Congress an an-
nual report on grants provided under this sec-
tion. Each such report shall include information
on the distribution of such grants among States
and the use of grant funds by States.

(g) Definitions
In this section:
(1) Qualified high risk pool
(A)! In general

The term ‘‘qualified high risk pool” has
the meaning given such term in section
300gg-44(c)(2) of this title, except that a
State may elect to meet the requirement of
subparagraph (A) of such section (insofar as
it requires the provision of coverage to all
eligible individuals) through providing for
the enrollment of eligible individuals
through an acceptable alternative mecha-
nism (as defined for purposes of section
300gg-44 of this title) that includes a high
risk pool as a component.

(2) Standard risk rate

The term ‘‘standard risk rate”
rate—

(A) determined under the State high risk
pool by considering the premium rates
charged by other health insurers offering
health insurance coverage to individuals in
the insurance market served;

(B) that is established using reasonable ac-
tuarial techniques; and

(C) that reflects anticipated claims experi-
ence and expenses for the coverage involved.

(3) State

The term ‘‘State’” means any of the 50
States and the District of Columbia and in-
cludes Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Northern Mariana
Islands.

(July 1, 1944, ch. 373, title XXVII, §2745, as added
Pub. L. 107-210, div. A, title II, §201(b), Aug. 6,
2002, 116 Stat. 959; amended Pub. L. 109-172, §2,
Feb. 10, 2006, 120 Stat. 185.)

means a

Editorial Notes
AMENDMENTS
2006—Pub. L. 109-172 amended section generally, sub-
stituting provisions relating to relief for high risk
pools for provisions relating to promotion of qualified
high risk pools.
Statutory Notes and Related Subsidiaries
CONSTRUCTION

Nothing in the amendments made by title II of Pub.
L. 107-210, other than provisions relating to COBRA

180 in original. No subpar. (B) has been enacted.
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continuation coverage and reporting requirements, to
be construed as creating a new mandate on any party
regarding health insurance coverage, see section 203(f)
of Pub. L. 107-210, set out as a note under section 35 of
Title 26, Internal Revenue Code.

§300gg-46. Disclosure to enrollees of individual
market coverage

(a) In general

A health insurance issuer offering individual
health insurance coverage or a health insurance
issuer offering short-term limited duration in-
surance coverage shall make disclosures to en-
rollees in such coverage, as described in sub-
section (b), and reports to the Secretary, as de-
scribed in subsection (c¢), regarding direct or in-
direct compensation provided by the issuer to an
agent or broker associated with enrolling indi-
viduals in such coverage.

(b) Disclosure

A health insurance issuer described in sub-
section (a) shall disclose to an enrollee the
amount of direct or indirect compensation pro-
vided to an agent or broker for services provided
by such agent or broker associated with plan se-
lection and enrollment. Such disclosure shall
be—

(1) made prior to the individual finalizing
plan selection; and

(2) included on any documentation con-
firming the individual’s enrollment.

(c) Reporting

A health insurance issuer described in sub-
section (a) shall annually report to the Sec-
retary, prior to the beginning of open enroll-
ment, any direct or indirect compensation pro-
vided to an agent or broker associated with en-
rolling individuals in such coverage.

(d) Rulemaking

Not later than 1 year after December 27, 2020,
the Secretary shall finalize, through notice-and-
comment rulemaking, the timing, form, and
manner in which issuers described in subsection
(a) are required to make the disclosures de-
scribed in subsection (b) and the reports de-
scribed in subsection (c). Such rulemaking may
also include adjustments to notice requirements
to reflect the different processes for plan renew-
als, in order to provide enrollees with full, time-
ly information.

(July 1, 1944, ch. 373, title XXVII, §2746, as added
Pub. L. 116-260, div. BB, title II, §202(c), Dec. 27,
2020, 134 Stat. 2899.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Section applicable beginning 1 year after Dec. 27,
2020, see section 202(e) of div. BB of Pub. L. 116-260, set
out as an Effective Date of 2020 Amendment note under
section 1108 of Title 29, Liabor.

SUBPART 2—OTHER REQUIREMENTS

Editorial Notes

CODIFICATION

Pub. L. 110-233, title I, §102(b)(1)(A), May 21, 2008, 122
Stat. 892, redesignated this subpart, which was origi-
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