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necessary review of design and plans, and in-
spection of the work by the Chief of Engineers 
or his designee; (4) state the basis on which the 
amount of reimbursement shall be determined; 
(5) state that such reimbursement shall be de-
pendent upon the appropriation of funds applica-
ble thereto or funds available therefor, and shall 
not take precedence over other pending projects 
of higher priority for improvements; and (6) 
specify that reimbursement or credit for non-
Federal installation expenditures shall apply 
only to work undertaken on Federal projects 
after project authorization and execution of the 
agreement, and does not apply retroactively to 
past non-Federal work. Each such agreement 
shall expire three years after the date on which 
it is executed if the work to be undertaken by 
the non-Federal public body has not commenced 
before the expiration of that period. The time 
allowed for completion of the work will be deter-
mined by the Secretary of the Army, acting 
through the Chief of Engineers, and stated in 
the agreement. 

(c) Certification of performance 

No reimbursement shall be made, and no ex-
penditure shall be credited, pursuant to this sec-
tion, unless and until the Chief of Engineers or 
his designee, has certified that the work for 
which reimbursement or credit is requested has 
been performed in accordance with the agree-
ment. 

(d) Beach erosion control projects 

Reimbursement for work commenced by non-
Federal public bodies no later than one year 
after August 13, 1968, to carry out or assist in 
carrying out projects for beach erosion control, 
may be made in accordance with the provisions 
of section 426f of title 33. Reimbursement for 
such work may, as an alternative, be made in 
accordance with the provisions of this section, 
provided that agreement required herein shall 
have been executed prior to commencement of 
the work. Expenditures for projects for beach 
erosion control commenced by non-Federal pub-
lic bodies subsequent to one year after August 
13, 1968, may be reimbursed by the Secretary of 
the Army, acting through the Chief of Engi-
neers, only in accordance with the provisions of 
this section. 

(e) Prohibition of construction for Federal as-
sumption of responsibilities of non-Federal 
bodies or for Federal liability for unneces-
sary or inapplicable project work of such 
bodies 

This section shall not be construed (1) as au-
thorizing the United States to assume any re-
sponsibilities placed upon a non-Federal body by 
the conditions of project authorization, or (2) as 
committing the United States to reimburse non-
Federal interests if the Federal project is not 
undertaken or is modified so as to make the 
work performed by the non-Federal Public body 
no longer applicable. 

(f) Allotment limitation for any fiscal year; spe-
cific project reimbursement authorizations 

The Secretary of the Army is authorized to 
allot from any appropriations hereafter made 
for civil works, not to exceed $10,000,000 for any 

one fiscal year to carry out the provisions of 
this section. This limitation does not include 
specific project authorizations providing for re-
imbursement. 

(Pub. L. 90–483, title II, § 215, Aug. 13, 1968, 82 
Stat. 747; Pub. L. 99–662, title IX, § 913, Nov. 17, 
1986, 100 Stat. 4190; Pub. L. 100–676, § 12, Nov. 17, 
1988, 102 Stat. 4025; Pub. L. 104–303, title II, 
§ 224(a), Oct. 12, 1996, 110 Stat. 3697; Pub. L. 
110–161, div. C, title I, § 116, Dec. 26, 2007, 121 Stat. 
1945.)

Editorial Notes 

CODIFICATION 

Section was enacted as part of the Flood Control Act 
of 1968, and not as part of the Water Resources Plan-
ning Act which comprises this chapter. 

AMENDMENTS 

2007—Subsec. (a). Pub. L. 110–161, which directed the 
substitution of ‘‘$7,000,000’’ for ‘‘$5,000,000’’ in last sen-
tence, was executed by making the substitution for 
‘‘$5,000,000’’ the second place it appeared, to reflect the 
probable intent of Congress. 

1996—Subsec. (a). Pub. L. 104–303, in last sentence, 
substituted ‘‘$5,000,000’’ for ‘‘$3,000,000’’ before ‘‘or 1 per-
cent’’ and ‘‘any fiscal year.’’ for ‘‘any fiscal year..’’

1988—Subsec. (a). Pub. L. 100–676 inserted before pe-
riod at end ‘‘or 1 percent of the total project cost, 
whichever is greater; except that the amount of actual 
Federal reimbursement, including reductions in con-
tributions, for such project may not exceed $5,000,000 in 
any fiscal year.’’

1986—Subsec. (a). Pub. L. 99–662 substituted 
‘‘$3,000,000’’ for ‘‘$1,000,000’’. 

§ 1962d–5b. Written agreement requirement for 
water resources projects 

(a) Cooperation of non-Federal interest 

(1) In general 

After December 31, 1970, the construction of 
any water resources project, or an acceptable 
separable element thereof, by the Secretary of 
the Army, acting through the Chief of Engi-
neers, or by a non-Federal interest where such 
interest will be reimbursed for such construc-
tion under any provision of law, shall not be 
commenced until each non-Federal interest 
has entered into a written partnership agree-
ment with the Secretary (or, where appro-
priate, the district engineer for the district in 
which the project will be carried out) under 
which each party agrees to carry out its re-
sponsibilities and requirements for implemen-
tation or construction of the project or the ap-
propriate element of the project, as the case 
may be; except that no such agreement shall 
be required if the Secretary determines that 
the administrative costs associated with nego-
tiating, executing, or administering the agree-
ment would exceed the amount of the con-
tribution required from the non-Federal inter-
est and are less than $25,000. 

(2) Liquidated damages 

A partnership agreement described in para-
graph (1) may include a provision for liq-
uidated damages in the event of a failure of 
one or more parties to perform. 

(3) Obligation of future appropriations 

In any partnership agreement described in 
paragraph (1) and entered into by a State, or 
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a body politic of the State which derives its 
powers from the State constitution, or a gov-
ernmental entity created by the State legisla-
ture, the agreement may reflect that it does 
not obligate future appropriations for such 
performance and payment when obligating fu-
ture appropriations would be inconsistent with 
constitutional or statutory limitations of the 
State or a political subdivision of the State. 

(4) Credit for in-kind contributions 

(A) In general 

A partnership agreement described in 
paragraph (1) may provide with respect to a 
project that the Secretary shall credit to-
ward the non-Federal share of the cost of the 
project, including a project implemented 
without specific authorization in law or a 
project under an environmental infrastruc-
ture assistance program, the value of in-
kind contributions made by the non-Federal 
interest, including—

(i) the costs of planning (including data 
collection), design, management, mitiga-
tion, construction, and construction serv-
ices that are provided by the non-Federal 
interest for implementation of the project; 

(ii) the value of materials or services 
provided before execution of the partner-
ship agreement, including efforts on con-
structed elements incorporated into the 
project; and 

(iii) the value of materials and services 
provided after execution of the partnership 
agreement. 

(B) Condition 

The Secretary may credit an in-kind con-
tribution under subparagraph (A) only if the 
Secretary determines that the material or 
service provided as an in-kind contribution 
is integral to the project. 

(C) Work performed before partnership 
agreement 

(i) Construction 

(I) In general 

In any case in which the non-Federal 
interest is to receive credit under sub-
paragraph (A) for the cost of construc-
tion carried out by the non-Federal in-
terest before execution of a partnership 
agreement and that construction has not 
been carried out as of November 8, 2007, 
the Secretary and the non-Federal inter-
est shall enter into an agreement under 
which the non-Federal interest shall 
carry out such work and shall do so prior 
to the non-Federal interest initiating 
construction or issuing a written notice 
to proceed for the construction. 

(II) Eligibility 

Construction that is carried out after 
the execution of an agreement to carry 
out work described in subclause (I) and 
any design activities that are required 
for that construction, even if the design 
activity is carried out prior to the execu-
tion of the agreement to carry out work, 
shall be eligible for credit. 

(ii) Planning 

(I) In general 

In any case in which the non-Federal 
interest is to receive credit under sub-
paragraph (A) for the cost of planning 
carried out by the non-Federal interest 
before execution of a feasibility cost-
sharing agreement, the Secretary and 
the non-Federal interest shall enter into 
an agreement under which the non-Fed-
eral interest shall carry out such work 
and shall do so prior to the non-Federal 
interest initiating that planning. 

(II) Eligibility 

Planning that is carried out by the 
non-Federal interest after the execution 
of an agreement to carry out work de-
scribed in subclause (I) shall be eligible 
for credit. 

(D) Limitations 

Credit authorized under this paragraph for 
a project—

(i) shall not exceed the non-Federal 
share of the cost of the project; 

(ii) shall not alter any other requirement 
that a non-Federal interest provide lands, 
easements, relocations, rights-of-way, or 
areas for disposal of dredged material for 
the project; 

(iii) shall not alter any requirement that 
a non-Federal interest pay a portion of the 
costs of construction of the project under 
sections 2211(a)(2) and 2213(a)(1)(A) of title 
33; and 

(iv) shall not exceed the actual and rea-
sonable costs of the materials, services, or 
other things provided by the non-Federal 
interest, as determined by the Secretary. 

(E) Analysis of costs and benefits 

In the evaluation of the costs and benefits 
of a project, the Secretary shall not consider 
construction carried out by a non-Federal 
interest under this subsection as part of the 
future without project condition. 

(F) Transfer of credit between separable ele-
ments of a project 

Credit for in-kind contributions provided 
by a non-Federal interest that are in excess 
of the non-Federal cost share for an author-
ized separable element of a project may be 
applied toward the non-Federal cost share 
for a different authorized separable element 
of the same project. 

(G) Application of credit 

(i) In general 

To the extent that credit for in-kind con-
tributions, as limited by subparagraph (D), 
and credit for required land, easements, 
rights-of-way, dredged material disposal 
areas, and relocations provided by the non-
Federal interest exceed the non-Federal 
share of the cost of construction of a 
project other than a navigation project, 
the Secretary, subject to the availability 
of funds, shall enter into a reimbursement 
agreement with the non-Federal interest, 
which shall be in addition to a partnership 
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agreement under subparagraph (A), to re-
imburse the difference to the non-Federal 
interest. 

(ii) Priority 

If appropriated funds are insufficient to 
cover the full cost of all requested reim-
bursement agreements under clause (i), 
the Secretary shall enter into reimburse-
ment agreements in the order in which re-
quests for such agreements are received. 

(H) Applicability 

(i) In general 

This paragraph shall apply to water re-
sources projects authorized after Novem-
ber 16, 1986, including projects initiated 
after November 16, 1986, without specific 
authorization in law, and to water re-
sources projects authorized prior to No-
vember 17, 1986, if correction of design defi-
ciencies is necessary. 

(ii) Authorization as addition to other au-
thorizations 

The authority of the Secretary to pro-
vide credit for in-kind contributions pur-
suant to this paragraph shall be in addi-
tion to any other authorization to provide 
credit for in-kind contributions and shall 
not be construed as a limitation on such 
other authorization. The Secretary shall 
apply the provisions of this paragraph, in 
lieu of provisions under other crediting au-
thority, only if so requested by the non-
Federal interest. 

(b) Definition of non-Federal interest 

The term ‘‘non-Federal interest’’ means—
(1) a legally constituted public body (includ-

ing an Indian tribe and a tribal organization 
(as those terms are defined in section 5304 of 
title 25)); or 

(2) a nonprofit entity with the consent of the 
affected local government,

that has full authority and capability to per-
form the terms of its agreement and to pay dam-
ages, if necessary, in the event of failure to per-
form. 

(c) Enforcement; jurisdiction 

Every agreement entered into pursuant to this 
section shall be enforcible in the appropriate 
district court of the United States. 

(d) Nonperformance of terms of agreement by 
non-Federal interest; notice; reasonable op-
portunity for performance; performance by 
Chief of Engineers 

After commencement of construction of a 
project, the Chief of Engineers may undertake 
performance of those items of cooperation nec-
essary to the functioning of the project for its 
purposes, if he has first notified the non-Federal 
interest of its failure to perform the terms of its 
agreement and has given such interest a reason-
able time after such notification to so perform. 

(e) Delegation of authority 

Not later than June 30, 2008, the Secretary 
shall issue policies and guidelines for partner-
ship agreements that delegate to the district en-
gineers, at a minimum—

(1) the authority to approve any policy in a 
partnership agreement that has appeared in an 
agreement previously approved by the Sec-
retary; 

(2) the authority to approve any policy in a 
partnership agreement the specific terms of 
which are dictated by law or by a final feasi-
bility study, final environmental impact 
statement, or other final decision document 
for a water resources project; 

(3) the authority to approve any partnership 
agreement that complies with the policies and 
guidelines issued by the Secretary; and 

(4) the authority to sign any partnership 
agreement for any water resources project un-
less, within 30 days of the date of authoriza-
tion of the project, the Secretary notifies the 
district engineer in which the project will be 
carried out that the Secretary wishes to retain 
the prerogative to sign the partnership agree-
ment for that project. 

(f) Report to Congress 

Not later than 2 years after November 8, 2007, 
and every year thereafter, the Secretary shall 
submit to Congress a report detailing the fol-
lowing: 

(1) The number of partnership agreements 
signed by district engineers and the number of 
partnership agreements signed by the Sec-
retary. 

(2) For any partnership agreement signed by 
the Secretary, an explanation of why delega-
tion to the district engineer was not appro-
priate. 

(g) Public availability 

Not later than 120 days after November 8, 2007, 
the Chief of Engineers shall—

(1) ensure that each district engineer has 
made available to the public, including on the 
Internet, all partnership agreements entered 
into under this section within the preceding 10 
years and all partnership agreements for 
water resources projects currently being car-
ried out in that district; and 

(2) make each partnership agreement en-
tered into after November 8, 2007, available to 
the public, including on the Internet, not later 
than 7 days after the date on which such 
agreement is entered into. 

(h) Effective date 

This section shall not apply to any project the 
construction of which was commenced before 
January 1, 1972, or to the assurances for future 
demands required by the Water Supply Act of 
1958, as amended [43 U.S.C. 390b]. 

(Pub. L. 91–611, title II, § 221, Dec. 31, 1970, 84 
Stat. 1831; Pub. L. 92–222, § 4, Dec. 23, 1971, 85 
Stat. 799; Pub. L. 99–662, title IX, § 912(a), Nov. 17, 
1986, 100 Stat. 4189; Pub. L. 104–106, div. A, title 
X, § 1064(d), Feb. 10, 1996, 110 Stat. 445; Pub. L. 
104–303, title II, § 220, Oct. 12, 1996, 110 Stat. 3696; 
Pub. L. 106–541, title II, § 201, Dec. 11, 2000, 114 
Stat. 2587; Pub. L. 110–114, title II, § 2003(a)–(c), 
Nov. 8, 2007, 121 Stat. 1067, 1069; Pub. L. 113–121, 
title I, § 1018(a), June 10, 2014, 128 Stat. 1224; Pub. 
L. 114–322, title I, § 1131, Dec. 16, 2016, 130 Stat. 
1653; Pub. L. 115–270, title I, § 1155(b), Oct. 23, 
2018, 132 Stat. 3793.)
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Editorial Notes 

REFERENCES IN TEXT 

The Water Supply Act of 1958, as amended, referred to 
in subsec. (h), is Pub. L. 85–500, title III, § 301, July 3, 
1958, 72 Stat. 319, as amended, which is classified to sec-
tion 390b of Title 43, Public Lands. 

CODIFICATION 

Section was enacted as part of the Flood Control Act 
of 1970, and not as part of the Water Resources Plan-
ning Act which comprises this chapter. 

AMENDMENTS 

2018—Subsec. (b)(1). Pub. L. 115–270 substituted ‘‘(in-
cluding an Indian tribe and a tribal organization (as 
those terms are defined in section 5304 of title 25)); or’’ 
for ‘‘(including a federally recognized Indian tribe and, 
as defined in section 1602 of title 43, a Native village, 
Regional Corporation, and Village Corporation); or’’. 

Subsec. (b)(1). Pub. L. 114–322 inserted ‘‘and, as de-
fined in section 1602 of title 43, a Native village, Re-
gional Corporation, and Village Corporation’’ after ‘‘In-
dian tribe’’. 

2014—Subsec. (a)(4)(A). Pub. L. 113–121, § 1018(a)(1), in-
serted ‘‘or a project under an environmental infrastruc-
ture assistance program’’ after ‘‘law’’ in introductory 
provisions. 

Subsec. (a)(4)(C). Pub. L. 113–121, § 1018(a)(2), added 
text of subpar. (C) and struck out text of former sub-
par. (C) which read as follows: ‘‘In any case in which 
the non-Federal interest is to receive credit under sub-
paragraph (A)(ii) for the cost of work carried out by the 
non-Federal interest and such work has not been car-
ried out as of November 8, 2007, the Secretary and the 
non-Federal interest shall enter into an agreement 
under which the non-Federal interest shall carry out 
such work, and only work carried out following the 
execution of the agreement shall be eligible for credit.’’

Subsec. (a)(4)(D)(iii). Pub. L. 113–121, § 1018(a)(3), sub-
stituted ‘‘sections 2211(a)(2) and 2213(a)(1)(A) of title 33’’ 
for ‘‘sections 2211 and 2213 of title 33’’. 

Subsec. (a)(4)(E) to (H). Pub. L. 113–121, § 1018(a)(4), (5), 
added subpars. (E) to (G) and redesignated former sub-
par. (E) as (H). 

Subsec. (a)(4)(H)(i). Pub. L. 113–121, § 1018(a)(6)(A), in-
serted ‘‘, and to water resources projects authorized 
prior to November 17, 1986, if correction of design defi-
ciencies is necessary’’ before period at end. 

Subsec. (a)(4)(H)(ii). Pub. L. 113–121, § 1018(a)(6)(B), 
added cl. (ii) and struck out former cl. (ii). Prior to 
amendment, text read as follows: ‘‘In any case in which 
a specific provision of law provides for a non-Federal 
interest to receive credit toward the non-Federal share 
of the cost of a study for, or construction or operation 
and maintenance of, a water resources project, the spe-
cific provision of law shall apply instead of this para-
graph.’’

2007—Pub. L. 110–114, § 2003(a)(1), inserted section 
catchline. 

Subsec. (a). Pub. L. 110–114, § 2003(a)(2), added subsec. 
(a) and struck out former subsec. (a), which read as fol-
lows: ‘‘After December 31, 1970, the construction of any 
water resources project, or an acceptable separable ele-
ment thereof, by the Secretary of the Army, acting 
through the Chief of Engineers, or by a non-Federal in-
terest where such interest will be reimbursed for such 
construction under the provisions of section 1962d–5a of 
this title or under any other provision of law, shall not 
be commenced until each non-Federal interest has en-
tered into a written agreement with the Secretary of 
the Army to furnish its required cooperation for the 
project or the appropriate element of the project, as 
the case may be; except that no such agreement shall 
be required if the Secretary determines that the admin-
istrative costs associated with negotiating, executing, 
or administering the agreement would exceed the 
amount of the contribution required from the non-Fed-
eral interest and are less than $25,000. In any such 

agreement entered into by a State, or a body politic of 
the State which derives its powers from the State con-
stitution, or a governmental entity created by the 
State legislature, the agreement may reflect that it 
does not obligate future appropriations for such per-
formance and payment when obligating future appro-
priations would be inconsistent with constitutional or 
statutory limitations of the State or a political sub-
division of the State.’’

Subsec. (b). Pub. L. 110–114, § 2003(b), inserted heading 
and amended text generally. Prior to amendment, text 
read as follows: ‘‘A non-Federal interest shall be a le-
gally constituted public body with full authority and 
capability to perform the terms of its agreement and to 
pay damages, if necessary, in the event of failure to 
perform.’’

Subsecs. (e) to (h). Pub. L. 110–114, § 2003(c), added sub-
secs. (e) to (g) and redesignated former subsec. (e) as 
(h). 

2000—Subsec. (a). Pub. L. 106–541 in last sentence, 
struck out ‘‘State legislative’’ after ‘‘obligate future’’, 
substituted ‘‘constitutional’’ for ‘‘State constitu-
tional’’, and inserted ‘‘of the State or a political sub-
division of the State’’ before period at end. 

1996—Subsec. (a). Pub. L. 104–303, in first sentence, in-
serted before period at end ‘‘; except that no such 
agreement shall be required if the Secretary deter-
mines that the administrative costs associated with ne-
gotiating, executing, or administering the agreement 
would exceed the amount of the contribution required 
from the non-Federal interest and are less than 
$25,000’’. 

Subsecs. (e), (f). Pub. L. 104–106 redesignated subsec. 
(f) as (e) and struck out former subsec. (e) which read 
as follows: ‘‘The Secretary of the Army, acting through 
the Chief of Engineers, shall maintain a continuing in-
ventory of agreements and the status of their perform-
ance, and shall report thereon annually to the Con-
gress.’’

1986—Subsec. (a). Pub. L. 99–662 inserted ‘‘, or an ac-
ceptable separable element thereof,’’, ‘‘or the appro-
priate element of the project, as the case may be’’, and 
‘‘In any such agreement entered into by a State, or a 
body politic of the State which derives its powers from 
the State constitution, or a governmental entity cre-
ated by the State legislature, the agreement may re-
flect that it does not obligate future State legislative 
appropriations for such performance and payment when 
obligating future appropriations would be inconsistent 
with State constitutional or statutory limitations.’’

1971—Subsec. (f). Pub. L. 92–222 made provisions of 
section inapplicable to the assurances for future de-
mands required by the Water Supply Act of 1958, as 
amended.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2014 AMENDMENT 

Pub. L. 113–121, title I, § 1018(c), June 10, 2014, 128 Stat. 
1226, provided that: ‘‘The amendments made by sub-
sections (a) and (b) [amending this section and provi-
sions set out as a note under this section] take effect 
on November 8, 2007.’’

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–114, title II, § 2003(e), Nov. 8, 2007, 121 Stat. 
1070, as amended by Pub. L. 113–121, title I, § 1018(b), 
June 10, 2014, 128 Stat. 1225, provided that: ‘‘The amend-
ments made by subsections (a), (b), and (d) [amending 
this section and provisions set out as a note under this 
section] only apply to partnership agreements entered 
into after the date of enactment of this Act [Nov. 8, 
2007]; except that, at the request of a non-Federal inter-
est for a project, the district engineer for the district 
in which the project is located may amend a project 
partnership agreement entered into on or before such 
date and under which construction on the project, or 
construction of design deficiency corrections on the 
project, has not been initiated, or under which con-
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struction of the project has not been completed and the 
work to be performed by the non-Federal interests has 
not been carried out and is creditable only toward any 
remaining non-Federal cost share, as of such date of en-
actment for the purpose of incorporating such amend-
ments.’’

LOCAL GOVERNMENT WATER MANAGEMENT PLANS 

Pub. L. 115–270, title I, § 1164, Oct. 23, 2018, 132 Stat. 
3797, provided that: ‘‘With the consent of the non-Fed-
eral interest for a feasibility study for a water re-
sources development project, the Secretary [of the 
Army] may enter into a written agreement under sec-
tion 221(a) of the Flood Control Act of 1970 [42 U.S.C. 
1962d–5b(a)], with a unit of local government in the wa-
tershed that has adopted a local or regional water man-
agement plan, to allow the unit of local government to 
participate in the feasibility study to determine if 
there is an opportunity to include additional feasible 
elements in the project in order to help achieve the 
purposes identified in the local or regional water man-
agement plan.’’

WATER SUPPLY CONSERVATION 

Pub. L. 114–322, title I, § 1116, Dec. 16, 2016, 130 Stat. 
1639, as amended by Pub. L. 117–263, div. H, title LXXXI, 
§ 8107, Dec. 23, 2022, 136 Stat. 3700, provided that: 

‘‘(a) IN GENERAL.—In a State in which a drought 
emergency has been declared or was in effect for any 
portion of any 2 consecutive or nonconsecutive years 
during the 10-year period preceding a request from a 
non-Federal interest for assistance under this section, 
the Secretary [of the Army] is authorized—

‘‘(1) to conduct an evaluation for purposes of ap-
proving water supply conservation measures that are 
consistent with the authorized purposes of water re-
sources development projects under the jurisdiction 
of the Secretary; and 

‘‘(2) to enter into written agreements pursuant to 
section 221 of the Flood Control Act of 1970 (42 U.S.C. 
1962d–5b) with non-Federal interests to carry out the 
conservation measures approved by such evaluations. 
‘‘(b) ELIGIBILITY.—Water supply conservation meas-

ures evaluated under subsection (a) may include the 
following: 

‘‘(1) Stormwater capture. 
‘‘(2) Releases for ground water replenishment or aq-

uifer storage and recovery. 
‘‘(3) Releases to augment water supply at another 

Federal or non-Federal storage facility. 
‘‘(4) Other conservation measures that enhance 

usage of a Corps of Engineers project for water sup-
ply, including measures utilizing a natural feature or 
nature-based feature (as those terms are defined in 
section 1184(a) [33 U.S.C. 2289a(a)]) to reduce drought 
risk. 
‘‘(c) COSTS.—A non-Federal interest shall pay only 

the separable costs associated with the evaluation, im-
plementation, operation, and maintenance of an ap-
proved water supply conservation measure, which pay-
ments may be accepted and expended by the Corps of 
Engineers to cover such costs. 

‘‘(d) STATUTORY CONSTRUCTION.—Nothing in this sec-
tion may be construed to modify or alter the obliga-
tions of a non-Federal interest under existing or future 
agreements for—

‘‘(1) water supply storage pursuant to section 301 of 
the Water Supply Act of 1958 (43 U.S.C. 390b); or 

‘‘(2) surplus water use pursuant to section 6 of the 
Act of December 22, 1944 (58 Stat. 890, chapter 665; 33 
U.S.C. 708). 
‘‘(e) LIMITATIONS.—Nothing in this section—

‘‘(1) affects, modifies, or changes the authorized 
purposes of a Corps of Engineers project; 

‘‘(2) affects existing Corps of Engineers authorities, 
including its authorities with respect to navigation, 
flood damage reduction, and environmental protec-
tion and restoration; 

‘‘(3) affects the Corps of Engineers ability to pro-
vide for temporary deviations; 

‘‘(4) affects the application of a cost-sharing re-
quirement under section 101, 102, or 103 of the Water 
Resources Development Act of 1986 (33 U.S.C. 2211, 
2212, and 2213); 

‘‘(5) supersedes or modifies any written agreement 
between the Federal Government and a non-Federal 
interest that is in effect on the date of enactment of 
this Act [Dec. 16, 2016]; 

‘‘(6) supersedes or modifies any amendment to an 
existing multistate water control plan, including 
those water control plans along the Missouri River 
and those water control plans in the Apalachicola-
Chattahoochee-Flint and Alabama-Coosa-Tallapoosa 
basins; 

‘‘(7) affects any water right in existence on the date 
of enactment of this Act; or 

‘‘(8) preempts or affects any State water law ot 
interstate compact governing water.’’

GUIDELINES 

Pub. L. 113–121, title I, § 1018(d), June 10, 2014, 128 Stat. 
1226, provided that: 

‘‘(1) IN GENERAL.—Not later than 1 year after the date 
of enactment of this Act [June 10, 2014], the Secretary 
[of the Army] shall update any guidance or regulations 
for carrying out section 221(a)(4) of the Flood Control 
Act of 1970 (42 U.S.C. 1962d–5b(a)(4)) (as amended by sub-
section (a)) that are in existence on the date of enact-
ment of this Act or issue new guidelines, as determined 
to be appropriate by the Secretary. 

‘‘(2) INCLUSIONS.—Any guidance, regulations, or 
guidelines updated or issued under paragraph (1) shall 
include, at a minimum—

‘‘(A) the milestone for executing an in-kind memo-
randum of understanding for construction by a non-
Federal interest; 

‘‘(B) criteria and procedures for evaluating a re-
quest to execute an in-kind memorandum of under-
standing for construction by a non-Federal interest 
that is earlier than the milestone under subparagraph 
(A) for that execution; and 

‘‘(C) criteria and procedures for determining wheth-
er work carried out by a non-Federal interest is inte-
gral to a project. 
‘‘(3) PUBLIC AND STAKEHOLDER PARTICIPATION.—Before 

issuing any new or revised guidance, regulations, or 
guidelines or any subsequent updates to those docu-
ments, the Secretary shall—

‘‘(A) consult with affected non-Federal interests; 
‘‘(B) publish the proposed guidelines developed 

under this subsection in the Federal Register; and 
‘‘(C) provide the public with an opportunity to com-

ment on the proposed guidelines.’’

OTHER CREDIT 

Pub. L. 113–121, title I, § 1018(e), June 10, 2014, 128 Stat. 
1226, provided that: ‘‘Nothing in section 221(a)(4) of the 
Flood Control Act of 1970 (42 U.S.C. 1962d–5b(a)(4)) (as 
amended by subsection (a)) affects any eligibility for 
credit under section 104 of the Water Resources Devel-
opment [Act] of 1986 (33 U.S.C. 2214) that was approved 
by the Secretary [of the Army] prior to the date of en-
actment of this Act [June 10, 2014].’’

PARTNERSHIP AND COOPERATION AGREEMENTS; 
REFERENCES 

Pub. L. 110–114, title II, § 2003(f), Nov. 8, 2007, 121 Stat. 
1070, provided that: 

‘‘(1) IN GENERAL.—A goal of agreements entered into 
under section 221 of the Flood Control Act of 1970 (42 
U.S.C. 1962d–5b) shall be to further partnership and co-
operation, and the agreements shall be referred to as 
‘partnership agreements’. 

‘‘(2) REFERENCES TO COOPERATION AGREEMENTS.—Any 
reference in a law, regulation, document, or other 
paper of the United States to a ‘cooperation agreement’ 
or ‘project cooperation agreement’ shall be deemed to 
be a reference to a ‘partnership agreement’ or a ‘project 
partnership agreement’, respectively. 
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‘‘(3) REFERENCES TO PARTNERSHIP AGREEMENTS.—Any 
reference to a ‘partnership agreement’ or ‘project part-
nership agreement’ in this Act [see Short Title of 2007 
Amendment note set out under section 2201 of Title 33, 
Navigation and Navigable Waters] (other than this sec-
tion) shall be deemed to be a reference to a ‘coopera-
tion agreement’ or a ‘project cooperation agreement’, 
respectively.’’

COMPLIANCE WITH COOPERATION REQUIREMENTS FOR 
NON-FEDERAL INTERESTS IN WATER RESOURCES 
PROJECTS 

Pub. L. 99–662, title IX, § 912(b), Nov. 17, 1986, 100 Stat. 
4190, as amended by Pub. L. 110–114, title II, § 2003(d), 
Nov. 8, 2007, 121 Stat. 1070, provided that: 

‘‘(1) The Secretary may require compliance with any 
requirements pertaining to cooperation by non-Federal 
interests in carrying out any water resources project 
authorized before, on, or after the date of enactment of 
this Act [Nov. 17, 1986]. 

‘‘(2) Whenever on the basis of any information avail-
able to the Secretary, the Secretary finds that any 
non-Federal interest is not providing cooperation re-
quired under subsection (a) [amending this section], the 
Secretary may issue an order requiring such non-Fed-
eral interest to provide such cooperation. 

‘‘(3) Non-Federal interests shall be liable for interest 
on any payments required pursuant to section 221 of 
the Flood Control Act of 1970 [this section] that may 
fall delinquent. The interest rate to be charged on any 
such delinquent payment shall be at a rate, to be deter-
mined by the Secretary of the Treasury, equal to 150 
percent of the average bond equivalent rate of the thir-
teen-week Treasury bills auctioned immediately prior 
to the date on which such payment became delinquent, 
or auctioned immediately prior to the beginning of 
each additional three-month period if the period of de-
linquency exceeds three months. 

‘‘(4) The Secretary may request the Attorney General 
to bring a civil action for appropriate relief, including 
permanent or temporary injunction, for payment of 
damages or, for any violation of an order issued under 
this section, to recover any cost incurred by the Sec-
retary in undertaking performance of any item of co-
operation under section 221(d) of the Flood Control Act 
of 1970 [subsec. (d) of this section], or to collect interest 
for which a non-Federal interest is liable under para-
graph (3). Any action under this subsection may be 
brought in the district court of the United States for 
the district in which the defendant is located or re-
sides, or is doing business, and such court shall have ju-
risdiction to restrain such violation, to require compli-
ance, to require payment of any damages, and to re-
quire payment of any costs incurred by the Secretary 
in undertaking performance of any such item. 

‘‘(5) The Secretary is authorized to determine that no 
funds appropriated for operation and maintenance, in-
cluding operation and maintenance of the project for 
flood control, Mississippi River and Tributaries, are to 
be used for the particular benefit of projects within the 
jurisdiction of any non-Federal interest when such non-
Federal interest is in arrears for more than twenty-four 
months in the payment of charges due under an agree-
ment entered into with the United States pursuant to 
section 221 of the Flood Control Act of 1970 (Public Law 
91–611) [this section].’’

§ 1962d–5c. Non-Federal public bodies, install-
ment construction payments 

(a) Annual installments during period of con-
struction in absence of other provision for 
extended repayment 

In connection with any water resource devel-
opment project, heretofore, herein, or hereafter 
authorized to be undertaken by the Secretary of 
the Army, the construction of which has not 
been initiated as of March 7, 1974, where author-

ization requires that non-Federal public bodies 
make an agreed-upon cash contribution as part 
of their reimbursement to the Federal Govern-
ment for construction costs, or a specific por-
tion of the construction costs, and where there 
exists no other provision of law which would 
permit extended repayment for the construction 
costs or such specific portion of the construc-
tion costs involved, such non-Federal public 
bodies may make such repayment in annual in-
stallments during the period of construction. 

(b) Cost sharing; modification 

Upon the request of affected non-Federal pub-
lic bodies, the Secretary of the Army is author-
ized to modify existing cost sharing agreements 
in order to effectuate the provisions of sub-
section (a) of this section. 

(Pub. L. 93–251, title I, § 40, Mar. 7, 1974, 88 Stat. 
23.)

Editorial Notes 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1974, and not as part of the Water 
Resources Planning Act which comprises this chapter. 

§ 1962d–5d. Authorization of Secretary of the 
Army to contract with States and political 
subdivisions for increased law enforcement 
services during peak visitation periods; au-
thorization of appropriations 

(a) The Secretary of the Army, acting through 
the Chief of Engineers, is authorized to contract 
with States and their political subdivisions for 
the purpose of obtaining increased law enforce-
ment services at water resources development 
projects under the jurisdiction of the Secretary 
of the Army to meet needs during peak visita-
tion periods. 

(b) There is authorized to be appropriated 
$10,000,000 per fiscal year for each fiscal year be-
ginning after September 30, 1986, to carry out 
this section. 

(Pub. L. 94–587, § 120, Oct. 22, 1976, 90 Stat. 2924; 
Pub. L. 99–662, title IX, § 920, Nov. 17, 1986, 100 
Stat. 4193.)

Editorial Notes 

CODIFICATION 

Section was enacted as part of the Water Resources 
Development Act of 1976, and not as part of the Water 
Resources Planning Act which comprises this chapter. 

AMENDMENTS 

1986—Subsec. (b). Pub. L. 99–662 amended subsec. (b) 
generally, substituting ‘‘$10,000,000 per fiscal year for 
each fiscal year beginning after September 30, 1986’’ for 
‘‘$6,000,000 per fiscal year for the fiscal years ending 
September 30, 1978, and September 30, 1979’’. 

§ 1962d–5e. Wetland areas 

(a) Authorization of Secretary of the Army to 
plan and establish wetland areas; criteria for 
establishment 

The Secretary of the Army, acting through 
the Chief of Engineers, is authorized to plan and 
establish wetland areas as part of an authorized 
water resources development project under his 
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