§1962d-5a

VISITOR PROTECTION SERVICES, STUDY; REPORT TO
CONGRESS

Pub. L. 93-251, title I, § 75, Mar. 7, 1974, 88 Stat. 32, di-
rected Secretary of the Army to conduct a study on
need for and means of providing visitor protection serv-
ices at water resource development projects under ju-
risdiction of Department of the Army and report on
such study to Congress not later than Dec. 31, 1974.

§1962d-5a. Reimbursement to States

(a) Combination of reimbursement of installation
costs and reduction in contributions; single
project limitation

The Secretary of the Army, acting through
the Chief of Engineers, may, when he determines
it to be in the public interest, enter into agree-
ments providing for reimbursement to States or
political subdivisions thereof for work to be per-
formed by such non-Federal public bodies at
water resources development projects author-
ized for construction under the Secretary of the
Army and the supervision of the Chief of Engi-
neers. Such agreements may provide for reim-
bursement of installation costs incurred by such
entities or an equivalent reduction in the con-
tributions they would otherwise be required to
make, or in appropriate cases, for a combination
thereof. The amount of Federal reimbursement,
including reductions in contributions, for a sin-
gle project shall not exceed $5,000,000 or 1 per-
cent of the total project cost, whichever is
greater; except that the amount of actual Fed-
eral reimbursement, including reductions in
contributions, for such project may not exceed
$7,000,000 in any fiscal year.

(b) Agreement provisions; termination of agree-
ment for failure to commence work

Agreements entered into pursuant to this sec-
tion shall (1) fully describe the work to be ac-
complished by the non-Federal public body, and
be accompanied by an engineering plan if nec-
essary therefor; (2) specify the manner in which
such work shall be carried out; (3) provide for
necessary review of design and plans, and in-
spection of the work by the Chief of Engineers
or his designee; (4) state the basis on which the
amount of reimbursement shall be determined;
(5) state that such reimbursement shall be de-
pendent upon the appropriation of funds applica-
ble thereto or funds available therefor, and shall
not take precedence over other pending projects
of higher priority for improvements; and (6)
specify that reimbursement or credit for non-
Federal installation expenditures shall apply
only to work undertaken on Federal projects
after project authorization and execution of the
agreement, and does not apply retroactively to
past non-Federal work. Each such agreement
shall expire three years after the date on which
it is executed if the work to be undertaken by
the non-Federal public body has not commenced
before the expiration of that period. The time
allowed for completion of the work will be deter-
mined by the Secretary of the Army, acting
through the Chief of Engineers, and stated in
the agreement.

(e) Certification of performance

No reimbursement shall be made, and no ex-
penditure shall be credited, pursuant to this sec-
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tion, unless and until the Chief of Engineers or
his designee, has certified that the work for
which reimbursement or credit is requested has
been performed in accordance with the agree-
ment.

(d) Beach erosion control projects

Reimbursement for work commenced by non-
Federal public bodies no later than one year
after August 13, 1968, to carry out or assist in
carrying out projects for beach erosion control,
may be made in accordance with the provisions
of section 426f of title 33. Reimbursement for
such work may, as an alternative, be made in
accordance with the provisions of this section,
provided that agreement required herein shall
have been executed prior to commencement of
the work. Expenditures for projects for beach
erosion control commenced by non-Federal pub-
lic bodies subsequent to one year after August
13, 1968, may be reimbursed by the Secretary of
the Army, acting through the Chief of Engi-
neers, only in accordance with the provisions of
this section.

(e) Prohibition of construction for Federal as-
sumption of responsibilities of non-Federal
bodies or for Federal liability for unneces-
sary or inapplicable project work of such
bodies

This section shall not be construed (1) as au-
thorizing the United States to assume any re-
sponsibilities placed upon a non-Federal body by
the conditions of project authorization, or (2) as
committing the United States to reimburse non-
Federal interests if the Federal project is not
undertaken or is modified so as to make the
work performed by the non-Federal Public body
no longer applicable.

(f) Allotment limitation for any fiscal year; spe-
cific project reimbursement authorizations

The Secretary of the Army is authorized to
allot from any appropriations hereafter made
for civil works, not to exceed $10,000,000 for any
one fiscal year to carry out the provisions of
this section. This limitation does not include
specific project authorizations providing for re-
imbursement.

(Pub. L. 90-483, title II, §215, Aug. 13, 1968, 82
Stat. 747; Pub. L. 99-662, title IX, §913, Nov. 17,
1986, 100 Stat. 4190; Pub. L. 100-676, §12, Nov. 17,
1988, 102 Stat. 4025; Pub. L. 104-303, title II,
§224(a), Oct. 12, 1996, 110 Stat. 3697; Pub. L.
110-161, div. C, title I, §116, Dec. 26, 2007, 121 Stat.
1945.)

Editorial Notes
CODIFICATION

Section was enacted as part of the Flood Control Act
of 1968, and not as part of the Water Resources Plan-
ning Act which comprises this chapter.

AMENDMENTS

2007—Subsec. (a). Pub. L. 110-161, which directed the
substitution of *$7,000,000’ for ‘‘$5,000,000’ in last sen-
tence, was executed by making the substitution for
€‘$5,000,000” the second place it appeared, to reflect the
probable intent of Congress.

1996—Subsec. (a). Pub. L. 104-303, in last sentence,
substituted ‘‘$5,000,000"’ for ‘‘$3,000,000°" before ‘‘or 1 per-
cent” and ‘‘any fiscal year.” for ‘‘any fiscal year..”
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1988—Subsec. (a). Pub. L. 100-676 inserted before pe-
riod at end ‘‘or 1 percent of the total project cost,
whichever is greater; except that the amount of actual
Federal reimbursement, including reductions in con-
tributions, for such project may not exceed $5,000,000 in
any fiscal year.”

1986—Subsec. (a). Pub. L. 99-662 substituted
*‘$3,000,000”” for ‘‘$1,000,000°’.

§1962d-5b. Written agreement requirement for
water resources projects

(a) Cooperation of non-Federal interest
(1) In general

After December 31, 1970, the construction of
any water resources project, or an acceptable
separable element thereof, by the Secretary of
the Army, acting through the Chief of Engi-
neers, or by a non-Federal interest where such
interest will be reimbursed for such construc-
tion under any provision of law, shall not be
commenced until each non-Federal interest
has entered into a written partnership agree-
ment with the Secretary (or, where appro-
priate, the district engineer for the district in
which the project will be carried out) under
which each party agrees to carry out its re-
sponsibilities and requirements for implemen-
tation or construction of the project or the ap-
propriate element of the project, as the case
may be; except that no such agreement shall
be required if the Secretary determines that
the administrative costs associated with nego-
tiating, executing, or administering the agree-
ment would exceed the amount of the con-
tribution required from the non-Federal inter-
est and are less than $25,000.

(2) Liquidated damages

A partnership agreement described in para-
graph (1) may include a provision for lig-
uidated damages in the event of a failure of
one or more parties to perform.

(3) Obligation of future appropriations

In any partnership agreement described in
paragraph (1) and entered into by a State, or
a body politic of the State which derives its
powers from the State constitution, or a gov-
ernmental entity created by the State legisla-
ture, the agreement may reflect that it does
not obligate future appropriations for such
performance and payment when obligating fu-
ture appropriations would be inconsistent with
constitutional or statutory limitations of the
State or a political subdivision of the State.
(4) Credit for in-kind contributions

(A) In general

A partnership agreement described in
paragraph (1) may provide with respect to a
project that the Secretary shall credit to-
ward the non-Federal share of the cost of the
project, including a project implemented
without specific authorization in law or a
project under an environmental infrastruc-
ture assistance program, the value of in-
kind contributions made by the non-Federal
interest, including—

(i) the costs of planning (including data
collection), design, management, mitiga-
tion, construction, and construction serv-
ices that are provided by the non-Federal
interest for implementation of the project;

(ii) the value of materials or services
provided before execution of the partner-
ship agreement, including efforts on con-
structed elements incorporated into the
project; and

(iii) the value of materials and services
provided after execution of the partnership
agreement.

(B) Condition

The Secretary may credit an in-kind con-
tribution under subparagraph (A) only if the
Secretary determines that the material or
service provided as an in-kind contribution
is integral to the project.

(C) Work performed before partnership
agreement

(i) Construction

(I) In general

In any case in which the non-Federal
interest is to receive credit under sub-
paragraph (A) for the cost of construc-
tion carried out by the non-Federal in-
terest before execution of a partnership
agreement and that construction has not
been carried out as of November 8, 2007,
the Secretary and the non-Federal inter-
est shall enter into an agreement under
which the non-Federal interest shall
carry out such work and shall do so prior
to the non-Federal interest initiating
construction or issuing a written notice
to proceed for the construction.

(IT) Eligibility

Construction that is carried out after
the execution of an agreement to carry
out work described in subclause (I) and
any design activities that are required
for that construction, even if the design
activity is carried out prior to the execu-
tion of the agreement to carry out work,
shall be eligible for credit.

(ii) Planning
(I) In general

In any case in which the non-Federal
interest is to receive credit under sub-
paragraph (A) for the cost of planning
carried out by the non-Federal interest
before execution of a feasibility cost-
sharing agreement, the Secretary and
the non-Federal interest shall enter into
an agreement under which the non-Fed-
eral interest shall carry out such work
and shall do so prior to the non-Federal
interest initiating that planning.

(IT) Eligibility

Planning that is carried out by the
non-Federal interest after the execution
of an agreement to carry out work de-
scribed in subclause (I) shall be eligible
for credit.

(D) Limitations

Credit authorized under this paragraph for
a project—
(i) shall not exceed the non-Federal
share of the cost of the project;
(ii) shall not alter any other requirement
that a non-Federal interest provide lands,



		Superintendent of Documents
	2026-03-11T21:34:15-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




