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tion [enacting this section and amending section 1396a
of this title] shall become effective on the date of the
enactment of this Act [Sept. 3, 1982], but the provisions
of section 1917(c)(2)(B) of the Social Security Act [42
U.S.C. 1396p(c)(2)(B)] shall not apply with respect to a
transfer of assets which took place prior to such date
of enactment.”

AVAILABILITY OF HARDSHIP WAIVERS

Pub. L. 109-171, title VI, §6011(d), Feb. 8, 2006, 120 Stat.
62, provided that: ‘“Each State shall provide for a hard-
ship waiver process in accordance with section
1917(c)(2)(D) of the Social Security Act (42 U.S.C.
1396p(c)(2)(D))—

‘(1) under which an undue hardship exists when ap-
plication of the transfer of assets provision would de-
prive the individual—

“(A) of medical care such that the individual’s
health or life would be endangered; or

‘(B) of food, clothing, shelter, or other necessities
of life; and

‘“(2) which provides for—

““(A) notice to recipients that an undue hardship
exception exists;

‘“(B) a timely process for determining whether an
undue hardship waiver will be granted; and

“(C) a process under which an adverse determina-
tion can be appealed.”

EXPANSION OF STATE LONG-TERM CARE PARTNERSHIP
PROGRAM

Pub. L. 109-171, title VI, §6021, Feb. 8, 2006, 120 Stat.
68, as amended by Pub. L. 111-148, title VIII, §8002(d),
title X, §10801(c), Mar. 23, 2010, 124 Stat. 847, 1015; Pub.
L. 112-240, title VI, §642(b)(3), Jan. 2, 2013, 126 Stat. 2358,
provided that:

‘‘(a) EXPANSION AUTHORITY.—

‘(1) IN GENERAL.—[Amended this section.]

‘(2) STATE REPORTING REQUIREMENTS.—Nothing in
clauses (iii)(VI) and (v) of section 1917(b)(1)(C) of the
Social Security Act [42 U.S.C. 1396p(b)(1)(C)(iii)(VI),
(v)] (as added by paragraph (1)) shall be construed as
prohibiting a State from requiring an issuer of a
long-term care insurance policy sold in the State (re-
gardless of whether the policy is issued under a quali-
fied State long-term care insurance partnership
under section 1917(b)(1)(C)(iii) of such Act) to require
the issuer to report information or data to the State
that is in addition to the information or data re-
quired under such clauses.

‘“(3) EFFECTIVE DATE.—A State plan amendment
that provides for a qualified State long-term care in-
surance partnership under the amendments made by
paragraph (1) may provide that such amendment is
effective for long-term care insurance policies issued
on or after a date, specified in the amendment, that
is not earlier than the first day of the first calendar
quarter in which the plan amendment was submitted
to the Secretary of Health and Human Services.

““(b) STANDARDS FOR RECIPROCAL RECOGNITION AMONG
PARTNERSHIP STATES.—In order to permit portability in
long-term care insurance policies purchased under
State long-term care insurance partnerships, the Sec-
retary of Health and Human Services shall develop, not
later than January 1, 2007, and in consultation with the
National Association of Insurance Commissioners,
issuers of long-term care insurance policies, States
with experience with long-term care insurance partner-
ship plans, other States, and representatives of con-
sumers of long-term care insurance policies, standards
for uniform reciprocal recognition of such policies
among States with qualified State long-term care in-
surance partnerships under which—

‘(1) benefits paid under such policies will be treated
the same by all such States; and

‘(2) States with such partnerships shall be subject
to such standards unless the State notifies the Sec-
retary in writing of the State’s election to be exempt
from such standards.
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‘“(c) ANNUAL REPORTS TO CONGRESS.—

‘(1) IN GENERAL.—The Secretary of Health and
Human Services shall annually report to Congress on
the long-term care insurance partnerships estab-
lished in accordance with section 1917(b)(1)(C)(ii) of
the Social Security Act (42 U.S.C. 1396p(b)(1)(C)(ii))
(as amended by subsection (a)(1)). Such reports shall
include analyses of the extent to which such partner-
ships expand or limit access of individuals to long-
term care and the impact of such partnerships on
Federal and State expenditures under the Medicare
and Medicaid programs. Nothing in this section shall
be construed as requiring the Secretary to conduct an
independent review of each long-term care insurance
policy offered under or in connection with such a
partnership.

““(2) APPROPRIATION.—Out of any funds in the Treas-
ury not otherwise appropriated, there is appropriated
to the Secretary of Health and Human Services,
$1,000,000 for the period of fiscal years 2006 through
2010 to carry out paragraph (1).

“(d) NATIONAL CLEARINGHOUSE FOR LONG-TERM CARE
INFORMATION.—

‘(1) ESTABLISHMENT.—The Secretary of Health and
Human Services shall establish a National Clearing-
house for Long-Term Care Information. The Clearing-
house may be established through a contract or inter-
agency agreement.

“(2) DUTIES.—

“(A) IN GENERAL.—The National Clearinghouse for
Long-Term Care Information shall—

‘(i) educate consumers with respect to the
availability and limitations of coverage for long-
term care under the Medicaid program and pro-
vide contact information for obtaining State-spe-
cific information on long-term care coverage, in-
cluding eligibility and estate recovery require-
ments under State Medicaid programs;

‘(ii) provide objective information to assist
consumers with the decisionmaking process for
determining whether to purchase long-term care
insurance or to pursue other private market al-
ternatives for purchasing long-term care and pro-
vide contact information for additional objective
resources on planning for long-term care needs;
and

¢“(iii) maintain a list of States with State long-
term care insurance partnerships under the Med-
icaid program that provide reciprocal recognition
of long-term care insurance policies issued under
such partnerships.

“(B) REQUIREMENT.—In providing information to
consumers on long-term care in accordance with
this subsection, the National Clearinghouse for
Long-Term Care Information shall not advocate in
favor of a specific long-term care insurance pro-
vider or a specific long-term care insurance policy.
‘“(3) APPROPRIATION.—Out of any funds in the Treas-

ury not otherwise appropriated, there is appropriated
to carry out this subsection, $3,000,000 for each of fis-
cal years 2006 through 2010.”

§1396q. Application of provisions of subchapter
IT relating to subpoenas

The provisions of subsections (d) and (e) of sec-
tion 405 of this title shall apply with respect to
this subchapter to the same extent as they are
applicable with respect to subchapter II, except
that, in so applying such subsections, and in ap-
plying section 405(I) of this title thereto, with
respect to this subchapter, any reference therein
to the Commissioner of Social Security or the
Social Security Administration shall be consid-
ered a reference to the Secretary or the Depart-
ment of Health and Human Services, respec-
tively.

(Aug. 14, 1935, ch. 531, title XIX, §1918, as added
Pub. L. 98-369, div. B, title III, §2370(a), July 18,
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1984, 98 Stat. 1110; amended Pub. L. 103-296, title
I, §108(d)(5), Aug. 15, 1994, 108 Stat. 1486.)

Editorial Notes

AMENDMENTS

1994—Pub. L. 103-296 inserted before period at end
¢, except that, in so applying such subsections, and in
applying section 405(1) of this title thereto, with respect
to this subchapter, any reference therein to the Com-
missioner of Social Security or the Social Security Ad-
ministration shall be considered a reference to the Sec-
retary or the Department of Health and Human Serv-
ices, respectively’’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-296 effective Mar. 31, 1995,
see section 110(a) of Pub. L. 103-296, set out as a note
under section 401 of this title.

EFFECTIVE DATE

Pub. L. 98-369, div. B, title III, §2370(b), July 18, 1984,
98 Stat. 1110, provided that: ‘“The amendment made by
this section [enacting this section] shall become effec-
tive on the date of the enactment of this Act [July 18,
1984].”

§ 1396r. Requirements for nursing facilities

(a) “Nursing facility” defined

In this subchapter, the term ‘‘nursing facility”’
means an institution (or a distinct part of an in-
stitution) which—

(1) is primarily engaged in providing to resi-
dents—

(A) skilled nursing care and related serv-
ices for residents who require medical or
nursing care,

(B) rehabilitation services for the rehabili-
tation of injured, disabled, or sick persons,
or

(C) on a regular basis, health-related care
and services to individuals who because of
their mental or physical condition require
care and services (above the level of room
and board) which can be made available to
them only through institutional facilities,

and is not primarily for the care and treat-
ment of mental diseases;

(2) has in effect a transfer agreement (meet-
ing the requirements of section 1395x(l) of this
title) with one or more hospitals having agree-
ments in effect under section 1395cc of this
title; and

(3) meets the requirements for a nursing fa-
cility described in subsections (b), (c¢), and (d)
of this section.

Such term also includes any facility which is lo-
cated in a State on an Indian reservation and is
certified by the Secretary as meeting the re-
quirements of paragraph (1) and subsections (b),
(c), and (d).
(b) Requirements relating to provision of serv-
ices
(1) Quality of life
(A) In general

A nursing facility must care for its resi-
dents in such a manner and in such an envi-
ronment as will promote maintenance or en-
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hancement of the quality of life of each resi-
dent.

(B) Quality assessment and assurance

A nursing facility must maintain a quality
assessment and assurance committee, con-
sisting of the director of nursing services, a
physician designated by the facility, and at
least 3 other members of the facility’s staff,
which (i) meets at least quarterly to identify
issues with respect to which quality assess-
ment and assurance activities are necessary
and (ii) develops and implements appropriate
plans of action to correct identified quality
deficiencies. A State or the Secretary may
not require disclosure of the records of such
committee except insofar as such disclosure
is related to the compliance of such com-
mittee with the requirements of this sub-
paragraph.

(2) Scope of services and activities under plan
of care

A nursing facility must provide services and
activities to attain or maintain the highest
practicable physical, mental, and psychosocial
well-being of each resident in accordance with
a written plan of care which—

(A) describes the medical, nursing, and
psychosocial needs of the resident and how
such needs will be met;

(B) is initially prepared, with the partici-
pation to the extent practicable of the resi-
dent or the resident’s family or legal rep-
resentative, by a team which includes the
resident’s attending physician and a reg-
istered professional nurse with responsi-
bility for the resident; and

(C) is periodically reviewed and revised by
such team after each assessment under para-
graph (3).

(3) Residents’ assessment
(A) Requirement

A nursing facility must conduct a com-
prehensive, accurate, standardized, repro-
ducible assessment of each resident’s func-
tional capacity, which assessment—

(i) describes the resident’s capability to
perform daily life functions and significant
impairments in functional capacity;

(ii) is based on a uniform minimum data
set specified by the Secretary under sub-
section (£)(6)(A);

(iii) uses an instrument which is speci-
fied by the State under subsection (e)(5);
and

(iv) includes the identification of med-
ical problems.

(B) Certification
(i) In general

Each such assessment must be conducted
or coordinated (with the appropriate par-
ticipation of health professionals) by a
registered professional nurse who signs
and certifies the completion of the assess-
ment. Each individual who completes a
portion of such an assessment shall sign
and certify as to the accuracy of that por-
tion of the assessment.
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