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2008—Subsec. (d). Pub. L. 110-275 added subsec. (d).

1974—Subsec. (a). Pub. L. 93-445 substituted ‘‘Railroad
Retirement Act of 1974 for ‘‘Railroad Retirement Act
of 1937°.

1972—Subsec. (¢). Pub. L. 92-603 added subsec. (c).

1965—Subsec. (a). Pub. L. 89-97 inserted reference to
Railroad Retirement Act of 1937 in first sentence.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Pub. L. 111-148, title X, §10332(b), Mar. 23, 2010, 124
Stat. 970, provided that: ‘“The amendment made by sub-
section (a) [amending this section] shall take effect on
January 1, 2012.”

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-275 effective July 15, 2008,
see section 189(c) of Pub. L. 110-275, set out as a note
under section 3716 of Title 31, Money and Finance.

EFFECTIVE DATE OF 1974 AMENDMENT

Amendment by Pub. L. 93-445 effective Jan. 1, 1975,
see section 603 of Pub. L. 93-445, set out as a note under
section 402 of this title.

EFFECTIVE DATE OF 1965 AMENDMENT

Amendment by Pub. L. 89-97 applicable to calendar
year 1966 or to any subsequent calendar year but only
if by October 1 immediately preceding such calendar
year the Railroad Retirement Tax Act provides for a
maximum amount of monthly compensation taxable
under such Act during all months of such calendar year
equal to one-twelfth of maximum wages which Federal
Insurance Contributions Act provides may be counted
for such calendar year, see Pub. L. 89-97, title I, §111(e),
July 30, 1965, 79 Stat. 343.

REPORT

Pub. L. 114-10, title V, §502(b), Apr. 16, 2015, 129 Stat.
165, provided that: ‘“Not later than 18 months after the
date of the enactment of this section [Apr. 16, 2015], and
periodically thereafter as determined necessary by the
Office of Inspector General of the Department of Health
and Human Services, such Office shall submit to Con-
gress a report on the activities described in subsection
(f) of section 1874 of the Social Security Act (42 U.S.C.
1395kKk), as added by subsection (a), that have been con-
ducted since such date of enactment.”

§1395kk-1. Contracts with medicare administra-
tive contractors

(a) Authority
(1) Authority to enter into contracts

The Secretary may enter into contracts with
any eligible entity to serve as a medicare ad-
ministrative contractor with respect to the
performance of any or all of the functions de-
scribed in paragraph (4) or parts of those func-
tions (or, to the extent provided in a contract,
to secure performance thereof by other enti-
ties).

(2) Eligibility of entities

An entity is eligible to enter into a contract
with respect to the performance of a par-
ticular function described in paragraph (4)
only if—

(A) the entity has demonstrated capability
to carry out such function;

(B) the entity complies with such conflict
of interest standards as are generally appli-
cable to Federal acquisition and procure-
ment;
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(C) the entity has sufficient assets to fi-
nancially support the performance of such
function; and

(D) the entity meets such other require-
ments as the Secretary may impose.

(3) Medicare administrative contractor defined

For purposes of this subchapter and sub-
chapter XI—
(A) In general

The term ‘“‘medicare administrative con-
tractor’” means an agency, organization, or
other person with a contract under this sec-
tion.

(B) Appropriate medicare administrative
contractor

With respect to the performance of a par-
ticular function in relation to an individual
entitled to benefits under part A or enrolled
under part B, or both, a specific provider of
services or supplier (or class of such pro-
viders of services or suppliers), the ‘‘appro-
priate’’ medicare administrative contractor
is the medicare administrative contractor
that has a contract under this section with
respect to the performance of that function
in relation to that individual, provider of
services or supplier or class of provider of
services or supplier.

(4) Functions described

The functions referred to in paragraphs (1)
and (2) are payment functions (including the
function of developing local coverage deter-
minations, as defined in section 1395ff(f)(2)(B)
of this title), provider services functions, and
functions relating to services furnished to in-
dividuals entitled to benefits under part A or
enrolled under part B, or both, as follows:

(A) Determination of payment amounts

Determining (subject to the provisions of
section 139500 of this title and to such review
by the Secretary as may be provided for by
the contracts) the amount of the payments
required pursuant to this subchapter to be
made to providers of services, suppliers and
individuals.

(B) Making payments

Making payments described in subpara-
graph (A) (including receipt, disbursement,
and accounting for funds in making such
payments).

(C) Beneficiary education and assistance

Providing education and outreach to indi-
viduals entitled to benefits under part A or
enrolled under part B, or both, and providing
assistance to those individuals with specific
issues, concerns, or problems.

(D) Provider consultative services

Providing consultative services to institu-
tions, agencies, and other persons to enable
them to establish and maintain fiscal
records necessary for purposes of this sub-
chapter and otherwise to qualify as pro-
viders of services or suppliers.

(E) Communication with providers

Communicating to providers of services
and suppliers any information or instruc-
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tions furnished to the medicare administra-
tive contractor by the Secretary, and facili-
tating communication between such pro-
viders and suppliers and the Secretary.

(F) Provider education and technical assist-
ance

Performing the functions relating to pro-
vider education, training, and technical as-
sistance.

(G) Improper payment outreach and edu-
cation program

Having in place an improper payment out-
reach and education program described in
subsection (h).

(H) Additional functions

Performing such other functions, includ-
ing (subject to paragraph (5)) functions
under the Medicare Integrity Program under
section 1395ddd of this title, as are necessary
to carry out the purposes of this subchapter.

(5) Relationship to MIP contracts
(A) Nonduplication of duties

In entering into contracts under this sec-
tion, the Secretary shall assure that func-
tions of medicare administrative contractors
in carrying out activities under parts A and
B do not duplicate activities carried out
under a contract entered into under the
Medicare Integrity Program under section
1395ddd of this title. The previous sentence
shall not apply with respect to the activity
described in section 1395ddd(b)(b) of this title
(relating to prior authorization of certain
items of durable medical equipment under
section 1395m(a)(15) of this title).

(B) Construction

An entity shall not be treated as a medi-
care administrative contractor merely by
reason of having entered into a contract
with the Secretary under section 1395ddd of
this title.

(6) Application of Federal Acquisition Regula-
tion
Except to the extent inconsistent with a spe-

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 3696

met or exceeded the performance require-
ments applicable with respect to the con-
tract and contractor, except that the Sec-
retary shall provide for the application of
competitive procedures under such a con-
tract not less frequently than once every 10
years.

(C) Transfer of functions

The Secretary may transfer functions
among medicare administrative contractors
consistent with the provisions of this para-
graph. The Secretary shall ensure that per-
formance quality is considered in such
transfers. The Secretary shall provide public
notice (whether in the Federal Register or
otherwise) of any such transfer (including a
description of the functions so transferred, a
description of the providers of services and
suppliers affected by such transfer, and con-
tact information for the contractors in-
volved).

(D) Incentives for quality

(i) In general

Subject to clauses (ii) and (iii), the Sec-
retary shall provide incentives for medi-
care administrative contractors to provide
quality service and to promote efficiency.

(ii) Improper payment rate reduction in-
centives

The Secretary shall provide incentives
for medicare administrative contractors to
reduce the improper payment error rates
in their jurisdictions.

(iii) Incentives

The incentives provided for under clause
{i)—

(ID) may include a sliding scale of award
fee payments and additional incentives
to medicare administrative contractors
that either reduce the improper payment
rates in their jurisdictions to certain
thresholds, as determined by the Sec-
retary, or accomplish tasks, as deter-

mined by the Secretary, that further im-
prove payment accuracy; and

(IT) may include substantial reductions
in award fee payments under cost-plus-
award-fee contracts, for medicare admin-
istrative contractors that reach an upper

cific requirement of this section, the Federal
Acquisition Regulation applies to contracts
under this section.

(b) Contracting requirements
(1) Use of competitive procedures

(A) In general

Except as provided in laws with general
applicability to Federal acquisition and pro-

end improper payment rate threshold or
other threshold as determined by the
Secretary, or fail to accomplish tasks, as

determined by the Secretary, that fur-

curement or in subparagraph (B), the Sec- ;
ther improve payment accuracy.

retary shall use competitive procedures
when entering into contracts with medicare
administrative contractors under this sec-
tion, taking into account performance qual-
ity as well as price and other factors.

(B) Renewal of contracts

The Secretary may renew a contract with
a medicare administrative contractor under
this section from term to term without re-
gard to section 6101 of title 41 or any other
provision of law requiring competition, if
the medicare administrative contractor has

(2) Compliance with requirements

No contract under this section shall be en-
tered into with any medicare administrative
contractor unless the Secretary finds that
such medicare administrative contractor will
perform its obligations under the contract ef-
ficiently and effectively and will meet such re-
quirements as to financial responsibility, legal
authority, quality of services provided, and
other matters as the Secretary finds perti-
nent.
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(3) Performance requirements

(A) Development of specific performance re-
quirements

(i) In general

The Secretary shall develop contract
performance requirements to carry out the
specific requirements applicable under this
subchapter to a function described in sub-
section (a)(4) and shall develop standards
for measuring the extent to which a con-
tractor has met such requirements. Such
requirements shall include specific per-
formance duties expected of a medical di-
rector of a medicare administrative con-
tractor, including requirements relating to
professional relations and the availability
of such director to conduct medical deter-
mination activities within the jurisdiction
of such a contractor.

(ii) Consultation

In developing such performance require-
ments and standards for measurement, the
Secretary shall consult with providers of
services, organizations representative of
beneficiaries under this subchapter, and
organizations and agencies performing
functions necessary to carry out the pur-
poses of this section with respect to such
performance requirements.

(iii) Publication of standards

The Secretary shall make such perform-
ance requirements and measurement
standards available to the public.

(iv) Contractor performance transparency

To the extent possible without compro-
mising the process for entering into and
renewing contracts with medicare admin-
istrative contractors under this section,
the Secretary shall make available to the
public the performance of each medicare
administrative contractor with respect to
such performance requirements and meas-
urement standards.

(B) Considerations

The Secretary shall include, as one of the
standards developed under subparagraph (A),
provider and beneficiary satisfaction levels.

(C) Inclusion in contracts

All contractor performance requirements
shall be set forth in the contract between
the Secretary and the appropriate medicare
administrative contractor. Such perform-
ance requirements—

(i) shall reflect the performance require-
ments published under subparagraph (A),
but may include additional performance
requirements;

(ii) shall be used for evaluating con-
tractor performance under the contract;
and

(iii) shall be consistent with the written
statement of work provided under the con-
tract.

(4) Information requirements

The Secretary shall not enter into a con-
tract with a medicare administrative con-
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tractor under this section unless the con-
tractor agrees—

(A) to furnish to the Secretary such timely
information and reports as the Secretary
may find necessary in performing his func-
tions under this subchapter; and

(B) to maintain such records and afford
such access thereto as the Secretary finds
necessary to assure the correctness and
verification of the information and reports
under subparagraph (A) and otherwise to
carry out the purposes of this subchapter.

(5) Surety bond

A contract with a medicare administrative
contractor under this section may require the
medicare administrative contractor, and any
of its officers or employees certifying pay-
ments or disbursing funds pursuant to the con-
tract, or otherwise participating in carrying
out the contract, to give surety bond to the
United States in such amount as the Secretary
may deem appropriate.

(c) Terms and conditions

(1) In general

A contract with any medicare administra-
tive contractor under this section may con-
tain such terms and conditions as the Sec-
retary finds necessary or appropriate and may
provide for advances of funds to the medicare
administrative contractor for the making of
payments by it under subsection (a)(4)(B).

(2) Prohibition on mandates for certain data
collection

The Secretary may not require, as a condi-
tion of entering into, or renewing, a contract
under this section, that the medicare adminis-
trative contractor match data obtained other
than in its activities under this subchapter
with data used in the administration of this
subchapter for purposes of identifying situa-
tions in which the provisions of section
1395y (b) of this title may apply.

(d) Limitation on liability of medicare adminis-

trative contractors and certain officers
(1) Certifying officer

No individual designated pursuant to a con-
tract under this section as a certifying officer
shall, in the absence of the reckless disregard
of the individual’s obligations or the intent by
that individual to defraud the United States,
be liable with respect to any payments cer-
tified by the individual under this section.
(2) Disbursing officer

No disbursing officer shall, in the absence of
the reckless disregard of the officer’s obliga-
tions or the intent by that officer to defraud
the United States, be liable with respect to
any payment by such officer under this section
if it was based upon an authorization (which
meets the applicable requirements for such in-
ternal controls established by the Comptroller
General of the United States) of a certifying
officer designated as provided in paragraph (1)
of this subsection.
(3) Liability of medicare administrative con-

tractor

(A) In general

No medicare administrative contractor
shall be liable to the United States for a
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payment by a certifying or disbursing officer
unless, in connection with such payment,
the medicare administrative contractor
acted with reckless disregard of its obliga-
tions under its medicare administrative con-
tract or with intent to defraud the United
States.

(B) Relationship to False Claims Act

Nothing in this subsection shall be con-
strued to limit liability for conduct that
would constitute a violation of sections 3729
through 3731 of title 31.

(4) Indemnification by Secretary
(A) In general

Subject to subparagraphs (B) and (D), in
the case of a medicare administrative con-
tractor (or a person who is a director, offi-
cer, or employee of such a contractor or who
is engaged by the contractor to participate
directly in the claims administration proc-
ess) who is made a party to any judicial or
administrative proceeding arising from or
relating directly to the claims administra-
tion process under this subchapter, the Sec-
retary may, to the extent the Secretary de-
termines to be appropriate and as specified
in the contract with the contractor, indem-
nify the contractor and such persons.

(B) Conditions

The Secretary may not provide indem-
nification under subparagraph (A) insofar as
the liability for such costs arises directly
from conduct that is determined by the judi-
cial proceeding or by the Secretary to be
criminal in nature, fraudulent, or grossly
negligent. If indemnification is provided by
the Secretary with respect to a contractor
before a determination that such costs arose
directly from such conduct, the contractor
shall reimburse the Secretary for costs of in-
demnification.

(C) Scope of indemnification

Indemnification by the Secretary under
subparagraph (A) may include payment of
judgments, settlements (subject to subpara-
graph (D)), awards, and costs (including rea-
sonable legal expenses).

(D) Written approval for settlements or com-
promises

A contractor or other person described in
subparagraph (A) may not propose to nego-
tiate a settlement or compromise of a pro-
ceeding described in such subparagraph
without the prior written approval of the
Secretary to negotiate such settlement or
compromise. Any indemnification under sub-
paragraph (A) with respect to amounts paid
under a settlement or compromise of a pro-
ceeding described in such subparagraph are
conditioned upon prior written approval by
the Secretary of the final settlement or
compromise.

(E) Construction

Nothing in this paragraph shall be con-

strued—

(i) to change any common law immunity
that may be available to a medicare ad-
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ministrative contractor or person de-
scribed in subparagraph (A); or

(ii) to permit the payment of costs not
otherwise allowable, reasonable, or allo-
cable under the Federal Acquisition Regu-
lation.

(e) Requirements for information security

(1) Development of information security pro-
gram

A medicare administrative contractor that
performs the functions referred to in subpara-
graphs (A) and (B) of subsection (a)(4) (relating
to determining and making payments) shall
implement a contractor-wide information se-
curity program to provide information secu-
rity for the operation and assets of the con-
tractor with respect to such functions under
this subchapter. An information security pro-
gram under this paragraph shall meet the re-
quirements for information security programs
imposed on Federal agencies under paragraphs
(1) through (8) of section 3544(b)! of title 44
(other than the requirements under para-
graphs (2)(D)(), (6)(A), and (5)(B) of such sec-
tion).
(2) Independent audits

(A) Performance of annual evaluations

Each year a medicare administrative con-
tractor that performs the functions referred
to in subparagraphs (A) and (B) of subsection
(a)(4) (relating to determining and making
payments) shall undergo an evaluation of
the information security of the contractor
with respect to such functions under this
subchapter. The evaluation shall—

(i) be performed by an entity that meets
such requirements for independence as the
Inspector General of the Department of
Health and Human Services may establish;
and

(ii) test the effectiveness of information
security control techniques of an appro-
priate subset of the contractor’s informa-
tion systems (as defined in section 3502(8)
of title 44) relating to such functions under
this subchapter and an assessment of com-
pliance with the requirements of this sub-
section and related information security
policies, procedures, standards and guide-
lines, including policies and procedures as
may be prescribed by the Director of the
Office of Management and Budget and ap-
plicable information security standards
promulgated under section 11331 of title
40.1

(B) Deadline for initial evaluation
(i) New contractors

In the case of a medicare administrative
contractor covered by this subsection that
has not previously performed the functions
referred to in subparagraphs (A) and (B) of
subsection (a)(4) (relating to determining
and making payments) as a fiscal inter-
mediary or carrier under section 1395h or
1395u of this title, the first independent
evaluation conducted pursuant to subpara-

1See References in Text note below.
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graph (A) shall be completed prior to com-
mencing such functions.

(ii) Other contractors

In the case of a medicare administrative
contractor covered by this subsection that
is not described in clause (i), the first inde-
pendent evaluation conducted pursuant to
subparagraph (A) shall be completed with-
in 1 year after the date the contractor
commences functions referred to in clause
(i) under this section.

(C) Reports on evaluations
(i) To the Department of Health and
Human Services

The results of independent evaluations
under subparagraph (A) shall be submitted
promptly to the Inspector General of the
Department of Health and Human Services
and to the Secretary.

(ii) To Congress

The Inspector General of the Department
of Health and Human Services shall sub-
mit to Congress annual reports on the re-
sults of such evaluations, including assess-
ments of the scope and sufficiency of such
evaluations.

(iii) Agency reporting

The Secretary shall address the results
of such evaluations in reports required
under section 3544(c)?! of title 44.

(f) Incentives to improve contractor performance
in provider education and outreach

The Secretary shall use specific claims pay-
ment error rates or similar methodology of
medicare administrative contractors in the
processing or reviewing of medicare claims in
order to give such contractors an incentive to
implement effective education and outreach pro-
grams for providers of services and suppliers.

(g) Communications with beneficiaries, pro-
viders of services and suppliers

(1) Communication strategy

The Secretary shall develop a strategy for
communications with individuals entitled to
benefits under part A or enrolled under part B,
or both, and with providers of services and
suppliers under this subchapter.

(2) Response to written inquiries

Each medicare administrative contractor
shall, for those providers of services and sup-
pliers which submit claims to the contractor
for claims processing and for those individuals
entitled to benefits under part A or enrolled
under part B, or both, with respect to whom
claims are submitted for claims processing,
provide general written responses (which may
be through electronic transmission) in a clear,
concise, and accurate manner to inquiries of
providers of services, suppliers, and individ-
uals entitled to benefits under part A or en-
rolled under part B, or both, concerning the
programs under this subchapter within 45 busi-
ness days of the date of receipt of such inquir-
ies.

(3) Response to toll-free lines

The Secretary shall ensure that each medi-
care administrative contractor shall provide,

for those providers of services and suppliers
which submit claims to the contractor for
claims processing and for those individuals en-
titled to benefits under part A or enrolled
under part B, or both, with respect to whom
claims are submitted for claims processing, a
toll-free telephone number at which such indi-
viduals, providers of services, and suppliers
may obtain information regarding billing, cod-
ing, claims, coverage, and other appropriate
information under this subchapter.

(4) Monitoring of contractor responses
(A) In general

Each medicare administrative contractor
shall, consistent with standards developed
by the Secretary under subparagraph (B)—

(i) maintain a system for identifying
who provides the information referred to
in paragraphs (2) and (3); and

(ii) monitor the accuracy, consistency,
and timeliness of the information so pro-
vided.

(B) Development of standards
(i) In general

The Secretary shall establish and make
public standards to monitor the accuracy,
consistency, and timeliness of the infor-
mation provided in response to written and
telephone inquiries under this subsection.
Such standards shall be consistent with
the performance requirements established
under subsection (b)(3).

(ii) Evaluation

In conducting evaluations of individual
medicare administrative contractors, the
Secretary shall take into account the re-
sults of the monitoring conducted under
subparagraph (A) taking into account as
performance requirements the standards
established under clause (i). The Secretary
shall, in consultation with organizations
representing providers of services, sup-
pliers, and individuals entitled to benefits
under part A or enrolled under part B, or
both, establish standards relating to the
accuracy, consistency, and timeliness of
the information so provided.

(C) Direct monitoring

Nothing in this paragraph shall be con-
strued as preventing the Secretary from di-
rectly monitoring the accuracy, consistency,
and timeliness of the information so pro-
vided.

(5) Authorization of appropriations

There are authorized to be appropriated such
sums as are necessary to carry out this sub-
section.

(h) Improper payment outreach and education

program
(1) In general

In order to reduce improper payments under
this subchapter, each medicare administrative
contractor shall establish and have in place an
improper payment outreach and education
program under which the contractor, through
outreach, education, training, and technical
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assistance or other activities, shall provide
providers of services and suppliers located in
the region covered by the contract under this
section with the information described in
paragraph (2). The activities described in the
preceding sentence shall be conducted on a
regular basis.
(2) Information to be provided through activi-
ties

The information to be provided under such
payment outreach and education program
shall include information the Secretary deter-
mines to be appropriate, which may include
the following information:

(A) A list of the providers’ or suppliers’
most frequent and expensive payment errors
over the last quarter.

(B) Specific instructions regarding how to
correct or avoid such errors in the future.

(C) A notice of new topics that have been
approved by the Secretary for audits con-
ducted by recovery audit contractors under
section 1395ddd(h) of this title.

(D) Specific instructions to prevent future
issues related to such new audits.

(E) Other information determined appro-
priate by the Secretary.

(3) Priority

A medicare administrative contractor shall
give priority to activities under such program
that will reduce improper payments that are
one or more of the following:

(A) Are for items and services that have
the highest rate of improper payment.

(B) Are for items and service? that have
the greatest total dollar amount of improper
payments.

(C) Are due to clear misapplication or mis-
interpretation of Medicare policies.

(D) Are clearly due to common and inad-
vertent clerical or administrative errors.

(E) Are due to other types of errors that
the Secretary determines could be prevented
through activities under the program.

(4) Information on improper payments from re-
covery audit contractors

(A) In general

In order to assist medicare administrative
contractors in carrying out improper pay-
ment outreach and education programs, the
Secretary shall provide each contractor with
a complete list of the types of improper pay-
ments identified by recovery audit contrac-
tors under section 1395ddd(h) of this title
with respect to providers of services and sup-
pliers located in the region covered by the
contract under this section. Such informa-
tion shall be provided on a time frame the
Secretary determines appropriate which
may be on a quarterly basis.

(B) Information

The information described in subparagraph
(A) shall include information such as the fol-
lowing:

(i) Providers of services and suppliers
that have the highest rate of improper
payments.

280 in original. Probably should be ‘“‘services’.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 3700

(ii) Providers of services and suppliers
that have the greatest total dollar
amounts of improper payments.

(iii) Items and services furnished in the
region that have the highest rates of im-
proper payments.

(iv) Items and services furnished in the
region that are responsible for the greatest
total dollar amount of improper payments.

(v) Other information the Secretary de-
termines would assist the contractor in
carrying out the program.

(5) Communications

Communications with providers of services
and suppliers under an improper payment out-
reach and education program are subject to
the standards and requirements of subsection
(8).

(Aug. 14, 1935, ch. 531, title XVIII, §1874A, as
added and amended Pub. L. 108-173, title IX,
§§911(a)(1), 912(a), 921(b)(1), (c)(1), 934(a), 940A(b),
Dec. 8, 2003, 117 Stat. 2378, 2387-2389, 2406, 2417,
Pub. L. 111-152, title I, §1302, Mar. 30, 2010, 124
Stat. 1057; Pub. L. 114-10, title V, §§505(a), 509(a),
(c), Apr. 16, 2015, 129 Stat. 166, 170; Pub. L.
114-115, §7(a), Dec. 28, 2015, 129 Stat. 3134.)

Editorial Notes

REFERENCES IN TEXT

Section 3544 of title 44, referred to in subsec. (e)(1),
(2)(C)(iii), was repealed by Pub. L. 113-283, §2(a), Dec. 18,
2014, 128 Stat. 3073. Provisions similar to section 3544 of
title 44 are now contained in section 3554 of title 44, as
enacted by Pub. L. 113-283.

The text of section 11331 of title 40, referred to in sub-
sec. (e)(2)(A)(ii), was generally amended by Pub. L.
117-167, div. B, title II, §10246(f), Aug. 9, 2022, 136 Stat.
1492, so as to provide for the prescription by the Sec-
retary of Commerce of standards and guidelines per-
taining to Federal information systems.

CODIFICATION

In subsec. (b)(1)(B), ‘‘section 6101 of title 41 sub-
stituted for ‘‘section 5 of title 41, United States Code,”’
on authority of Pub. L. 111-350, §6(c), Jan. 4, 2011, 124
Stat. 3854, which Act enacted Title 41, Public Con-
tracts.

AMENDMENTS

2015—Subsec. (a)(4)(G), (H). Pub. L. 114-10, §505(a)(1),
added subpar. (G) and redesignated former subpar. (G)
as (H).

Subsec. (b)(1)(B). Pub. L. 114-10, §509(a), substituted
10 years’ for ‘5 years”.

Subsec. (b)(1)(D). Pub. L. 114-115 designated existing
provisions as cl. (i) and inserted heading, substituted
‘“‘Subject to clauses (ii) and (iii), the Secretary’ for
““The Secretary’’, and added cls. (ii) and (iii).

Subsec. (b)(3)(A)({iv). Pub. L. 114-10, §509(c), added cl.
(iv).

Subsec. (h). Pub. L. 114-10, §505(a)(2), added subsec.
(h).

2010—Subsec. (h). Pub. L. 111-152 struck out subsec.
(h) which related to conduct of prepayment review.

2003—Subsec. (b)(3)(A)(1). Pub. L. 108-173, §940A(b), in-
serted at end ‘‘Such requirements shall include specific
performance duties expected of a medical director of a
medicare administrative contractor, including require-
ments relating to professional relations and the avail-
ability of such director to conduct medical determina-
tion activities within the jurisdiction of such a con-
tractor.”

Subsec. (e). Pub. L. 108-173, §912(a), added subsec. (e).
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Subsec. (f). Pub. L. 108-173, §921(b)(1), added subsec.
.

Subsec. (g). Pub. L. 108-173, §921(c)(1), added subsec.
(8)-

Subsec. (h). Pub. L. 108-173, §934(a), added subsec. (h).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2015 AMENDMENT

Pub. L. 114-115, §7(b), Dec. 28, 2015, 129 Stat. 3134, pro-
vided that:

‘(1) IN GENERAL.—The amendments made by sub-
section (a) [amending this section] shall apply to con-
tracts entered into or renewed on or after the date that
is 3 years after the date of enactment of this Act [Dec.
28, 2015].

*“(2) APPLICATION TO EXISTING CONTRACTS.—In the case
of contracts in existence on or after the date of the en-
actment of this Act and that are not subject to the ef-
fective date under paragraph (1), the Secretary of
Health and Human Services shall, when appropriate
and practicable, seek to apply the incentives provided
for in the amendments made by subsection (a) through
contract modifications.”

Pub. L. 114-10, title V, §509(b), Apr. 16, 2015, 129 Stat.
170, provided that: ‘“The amendments made by sub-
section (a) [amending this section] shall apply to con-
tracts entered into on or after, and to contracts in ef-
fect as of, the date of the enactment of this Act [Apr.
16, 2015].”

EFFECTIVE DATE OF 2003 AMENDMENT

Pub. L. 108-173, title IX, §921(c)(2), Dec. 8, 2003, 117
Stat. 2390, provided that: ‘“The amendment made by
paragraph (1) [amending this section] shall take effect
October 1, 2004.”

Pub. L. 108-173, title IX, §934(b), Dec. 8, 2003, 117 Stat.
2407, provided that:

‘(1) IN GENERAL.—Except as provided in this sub-
section, the amendment made by subsection (a)
[amending this section] shall take effect 1 year after
the date of the enactment of this Act [Dec. 8, 2003].

*“(2) DEADLINE FOR PROMULGATION OF CERTAIN REGULA-
TIONS.—The Secretary [of Health and Human Services]
shall first issue regulations under section 1874A(h) of
the Social Security Act [42 U.S.C. 1395kk-1(h)], as
added by subsection (a), by not later than 1 year after
the date of the enactment of this Act [Dec. 8, 2003].

*“(3) APPLICATION OF STANDARD PROTOCOLS FOR RANDOM
PREPAYMENT REVIEW.—Section 1874A(h)(1)(B) of the So-
cial Security Act [42 U.S.C. 1395kk-1(h)(1)(B)], as added
by subsection (a), shall apply to random prepayment
reviews conducted on or after such date (not later than
1 year after the date of the enactment of this Act [Dec.
8, 2003]) as the Secretary shall specify.”’

EFFECTIVE DATE; TRANSITION RULE

Pub. L. 108-173, title IX, §911(d), Dec. 8, 2003, 117 Stat.
2385, provided that:
‘(1) EFFECTIVE DATE.—

‘“(A) IN GENERAL.—Except as otherwise provided in
this subsection, the amendments made by this sec-
tion [enacting this section and amending sections
1395h and 1395u of this title] shall take effect on Octo-
ber 1, 2005, and the Secretary [of Health and Human
Services] is authorized to take such steps before such
date as may be necessary to implement such amend-
ments on a timely basis.

‘(B) CONSTRUCTION FOR CURRENT CONTRACTS.—Such
amendments shall not apply to contracts in effect be-
fore the date specified under subparagraph (A) that
continue to retain the terms and conditions in effect
on such date (except as otherwise provided under this
Act [see Tables for classification], other than under
this section) until such date as the contract is let out
for competitive bidding under such amendments.

‘(C) DEADLINE FOR COMPETITIVE BIDDING.—The Sec-
retary shall provide for the letting by competitive
bidding of all contracts for functions of medicare ad-
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ministrative contractors for annual contract periods

that begin on or after October 1, 2011.

¢‘(2) GENERAL TRANSITION RULES.—

““(A) AUTHORITY TO CONTINUE TO ENTER INTO NEW
AGREEMENTS AND CONTRACTS AND WAIVER OF PROVIDER
NOMINATION PROVISIONS DURING TRANSITION.—Prior to
October 1, 2005, the Secretary may, consistent with
subparagraph (B), continue to enter into agreements
under section 1816 and contracts under section 1842 of
the Social Security Act (42 U.S.C. 1395h, 1395u). The
Secretary may enter into new agreements under sec-
tion 1816 prior to October 1, 2005, without regard to
any of the provider nomination provisions of such
section.

‘(B) APPROPRIATE TRANSITION.—The Secretary shall
take such steps as are necessary to provide for an ap-
propriate transition from agreements under section
1816 and contracts under section 1842 of the Social Se-
curity Act (42 U.S.C. 1395h, 1395u) to contracts under
section 1874A [42 U.S.C. 1395kk-1], as added by sub-
section (a)(1).

“(3) AUTHORIZING CONTINUATION OF MIP FUNCTIONS
UNDER CURRENT CONTRACTS AND AGREEMENTS AND UNDER
TRANSITION CONTRACTS.—Notwithstanding the amend-
ments made by this section [enacting this section and
amending sections 1395h and 1395u of this title], the
provisions contained in the exception in section
1893(d)(2) of the Social Security Act (42 TU.S.C.
1395ddd(d)(2)) shall continue to apply during the period
that begins on the date of the enactment of this Act
[Dec. 8, 2003] and ends on October 1, 2011, and any ref-
erence in such provisions to an agreement or contract
shall be deemed to include a contract under section
1874A of such Act [42 U.S.C. 1395kk-1], as inserted by
subsection (a)(1), that continues the activities referred
to in such provisions.”

CONSTRUCTION

Pub. L. 108-173, title IX, §901(a), Dec. 8, 2003, 117 Stat.
2374, provided that: ‘“Nothing in this title [see Tables
for classification] shall be construed—

‘(1) to compromise or affect existing legal remedies
for addressing fraud or abuse, whether it be criminal
prosecution, civil enforcement, or administrative
remedies, including under sections 3729 through 3733
of title 31, United States Code (commonly known as
the ‘False Claims Act’); or

“(2) to prevent or impede the Department of Health
and Human Services in any way from its ongoing ef-
forts to eliminate waste, fraud, and abuse in the
medicare program.

Furthermore, the consolidation of medicare adminis-
trative contracting set forth in this division [Pub. L.
108-173 does not contain any divisions] does not con-
stitute consolidation of the Federal Hospital Insurance
Trust Fund and the Federal Supplementary Medical In-
surance Trust Fund or reflect any position on that
issue.”

CONSIDERATION OF INCORPORATION OF CURRENT LAW
STANDARDS

Pub. L. 108-173, title IX, §911(a)(2), Dec. 8, 2003, 117
Stat. 2383, provided that: ““‘In developing contract per-
formance requirements under section 1874A(b) of the
Social Security Act [42 U.S.C. 1395kk-1(b)], as inserted
by paragraph (1), the Secretary [of Health and Human
Services] shall consider inclusion of the performance
standards described in sections 1816(f)(2) of such Act [42
U.S.C. 1395h(f)(2)] (relating to timely processing of re-
considerations and applications for exemptions) and
section 1842(b)(2)(B) of such Act [42 TU.S.C.
1395u(b)(2)(B)] (relating to timely review of determina-
tions and fair hearing requests), as such sections were
in effect before the date of the enactment of this Act
[Dec. 8, 2003].”

REFERENCES

Pub. L. 108-173, title IX, §911(e), Dec. 8, 2003, 117 Stat.
2386, provided that: ““On and after the effective date
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provided under subsection (d)(1) [set out above], any
reference to a fiscal intermediary or carrier under title
XI or XVIII of the Social Security Act [42 U.S.C. 1301 et
seq., 1395 et seq.] (or any regulation, manual instruc-
tion, interpretative rule, statement of policy, or guide-
line issued to carry out such titles) shall be deemed a
reference to a medicare administrative contractor (as
provided under section 1874A of the Social Security Act
[42 U.S.C. 1395kk-1]).”

SECRETARIAL SUBMISSION OF LEGISLATIVE PROPOSAL

Pub. L. 108-173, title IX, §911(f), Dec. 8, 2003, 117 Stat.
2386, provided that: ‘“‘Not later than 6 months after the
date of the enactment of this Act [Dec. 8, 2003], the Sec-
retary [of Health and Human Services] shall submit to
the appropriate committees of Congress a legislative
proposal providing for such technical and conforming
amendments in the law as are required by the provi-
sions of this section [enacting this section, amending
sections 1395h and 1395u of this title, and enacting pro-
visions set out as notes under this section].”

REPORTS ON IMPLEMENTATION

Pub. L. 108-173, title IX, §911(g), Dec. 8, 2003, 117 Stat.
2386, provided that:

‘(1 PLAN FOR IMPLEMENTATION.—By not later than
October 1, 2004, the Secretary [of Health and Human
Services] shall submit a report to Congress and the
Comptroller General of the United States that de-
scribes the plan for implementation of the amendments
made by this section [enacting this section and amend-
ing sections 1395h and 1395u of this title]. The Comp-
troller General shall conduct an evaluation of such
plan and shall submit to Congress, not later than 6
months after the date the report is received, a report
on such evaluation and shall include in such report
such recommendations as the Comptroller General
deems appropriate.

‘(2) STATUS OF IMPLEMENTATION.—The Secretary shall
submit a report to Congress not later than October 1,
2008, that describes the status of implementation of
such amendments and that includes a description of the
following:

‘“(A) The number of contracts that have been com-
petitively bid as of such date.

‘“(B) The distribution of functions among contracts
and contractors.

‘“(C) A timeline for complete transition to full com-
petition.

‘(D) A detailed description of how the Secretary
has modified oversight and management of medicare
contractors to adapt to full competition.”

APPLICATION TO FISCAL INTERMEDIARIES AND CARRIERS

Pub. L. 108-173, title IX, §912(b), Dec. 8, 2003, 117 Stat.
2388, provided that:

‘(1) IN GENERAL.—The ©provisions of section
1874A(e)(2) of the Social Security Act [42 U.S.C.
1395kk-1(e)(2)] (other than subparagraph (B)), as added
by subsection (a), shall apply to each fiscal inter-
mediary under section 1816 of the Social Security Act
(42 U.S.C. 1395h) and each carrier under section 1842 of
such Act (42 U.S.C. 1395u) in the same manner as they
apply to medicare administrative contractors under
such provisions.

‘‘(2) DEADLINE FOR INITIAL EVALUATION.—In the case of
such a fiscal intermediary or carrier with an agreement
or contract under such respective section in effect as of
the date of the enactment of this Act [Dec. 8, 2003], the
first evaluation under section 1874A(e)(2)(A) of the So-
cial Security Act [42 U.S.C. 1395kk-1(e)(2)(A)] (as added
by subsection (a)), pursuant to paragraph (1), shall be
completed (and a report on the evaluation submitted to
the Secretary [of Health and Human Services]) by not
later than 1 year after such date.”

Pub. L. 108-173, title IX, §921(b)(2), Dec. 8, 2003, 117
Stat. 2389, provided that: ‘“The provisions of section
1874A(f) of the Social Security Act [42 U.S.C.
1395kk-1(f)], as added by paragraph (1), shall apply to
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each fiscal intermediary under section 1816 of the So-
cial Security Act (42 U.S.C. 1395h) and each carrier
under section 1842 of such Act (42 U.S.C. 1395u) in the
same manner as they apply to medicare administrative
contractors under such provisions.”’

Pub. L. 108-173, title IX, §921(c)(3), Dec. 8, 2003, 117
Stat. 2390, provided that: ‘“The provisions of section
1874A(g) of the Social Security Act [42 TU.S.C.
1395kk-1(g)], as added by paragraph (1), shall apply to
each fiscal intermediary under section 1816 of the So-
cial Security Act (42 U.S.C. 1395h) and each carrier
under section 1842 of such Act (42 U.S.C. 1395u) in the
same manner as they apply to medicare administrative
contractors under such provisions.”

Pub. L. 108-173, title IX, §934(c), Dec. 8, 2003, 117 Stat.
2407, provided that: ‘“The provisions of section 1874A(h)
of the Social Security Act [42 U.S.C. 1395kk-1(h)], as
added by subsection (a), shall apply to each fiscal inter-
mediary under section 1816 of the Social Security Act
(42 U.S.C. 1395h) and each carrier under section 1842 of
such Act (42 U.S.C. 1395u) in the same manner as they
apply to medicare administrative contractors under
such provisions.”

POLICY DEVELOPMENT REGARDING EVALUATION AND
MANAGEMENT (E & M) DOCUMENTATION GUIDELINES

Pub. L. 108-173, title IX, §941, Dec. 8, 2003, 117 Stat.
2418, provided that:

‘“(a) IN GENERAL.—The Secretary [of Health and
Human Services] may not implement any new or modi-
fied documentation guidelines (which for purposes of
this section includes clinical examples) for evaluation
and management physician services under the [sic]
title XVIII of the Social Security Act [42 U.S.C. 1395 et
seq.] on or after the date of the enactment of this Act
[Dec. 8, 2003] unless the Secretary—

‘(1) has developed the guidelines in collaboration
with practicing physicians (including both general-
ists and specialists) and provided for an assessment of
the proposed guidelines by the physician community;

‘“(2) has established a plan that contains specific
goals, including a schedule, for improving the use of
such guidelines;

‘“(3) has conducted appropriate and representative
pilot projects under subsection (b) to test such guide-
lines;

‘(4) finds, based on reports submitted under sub-
section (b)(5) with respect to pilot projects conducted
for such or related guidelines, that the objectives de-
scribed in subsection (c) will be met in the implemen-
tation of such guidelines; and

‘“(5) has established, and is implementing, a pro-
gram to educate physicians on the use of such guide-
lines and that includes appropriate outreach.

The Secretary shall make changes to the manner in
which existing evaluation and management docu-
mentation guidelines are implemented to reduce paper-
work burdens on physicians.

‘“(b) PILOT PROJECTS TO TEST MODIFIED OR NEW EVAL-
UATION AND MANAGEMENT DOCUMENTATION GUIDE-
LINES.—

‘(1) IN GENERAL.—With respect to proposed new or
modified documentation guidelines referred to in sub-
section (a), the Secretary shall conduct under this
subsection appropriate and representative pilot
projects to test the proposed guidelines.

‘‘(2) LENGTH AND CONSULTATION.—Each pilot project
under this subsection shall—

““(A) be voluntary;

“(B) be of sufficient length as determined by the
Secretary (but in no case to exceed 1 year) to allow
for preparatory physician and medicare contractor
education, analysis, and use and assessment of po-
tential evaluation and management guidelines; and

“(C) be conducted, in development and through-
out the planning and operational stages of the
project, in consultation with practicing physicians
(including both generalists and specialists).

“(3) RANGE OF PILOT PROJECTS.—Of the pilot
projects conducted under this subsection with respect
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to proposed new or modified documentation guide-

lines—

‘“(A) at least one shall focus on a peer review
method by physicians (not employed by a medicare
contractor) which evaluates medical record infor-
mation for claims submitted by physicians identi-
fied as statistical outliers relative to codes used for
billing purposes for such services;

‘(B) at least one shall focus on an alternative
method to detailed guidelines based on physician
documentation of face to face encounter time with
a patient;

‘“(C) at least one shall be conducted for services
furnished in a rural area and at least one for serv-
ices furnished outside such an area; and

‘(D) at least one shall be conducted in a setting
where physicians bill under physicians’ services in
teaching settings and at least one shall be con-
ducted in a setting other than a teaching setting.
‘“(4) STUDY OF IMPACT.—Each pilot project shall ex-

amine the effect of the proposed guidelines on—

‘“(A) different types of physician practices, in-
cluding those with fewer than 10 full-time-equiva-
lent employees (including physicians); and

‘(B) the costs of physician compliance, including
education, implementation, auditing, and moni-
toring.

‘“(5) REPORT ON PILOT PROJECTS.—Not later than 6
months after the date of completion of pilot projects
carried out under this subsection with respect to a
proposed guideline described in paragraph (1), the
Secretary shall submit to Congress a report on the
pilot projects. Each such report shall include a find-
ing by the Secretary of whether the objectives de-
scribed in subsection (c¢) will be met in the implemen-
tation of such proposed guideline.

“(c) OBJECTIVES FOR EVALUATION AND MANAGEMENT
GUIDELINES.—The objectives for modified evaluation
and management documentation guidelines developed
by the Secretary shall be to—

‘(1) 1identify clinically relevant documentation
needed to code accurately and assess coding levels ac-
curately;

‘“(2) decrease the level of non-clinically pertinent
and burdensome documentation time and content in
the physician’s medical record;

‘(3) increase accuracy by reviewers; and

‘“(4) educate both physicians and reviewers.

‘(d) STUDY OF SIMPLER, ALTERNATIVE SYSTEMS OF
DOCUMENTATION FOR PHYSICIAN CLAIMS.—

‘(1) STuDY.—The Secretary shall carry out a study
of the matters described in paragraph (2).

‘(2) MATTERS DESCRIBED.—The matters referred to
in paragraph (1) are—

‘“(A) the development of a simpler, alternative
system of requirements for documentation accom-
panying claims for evaluation and management
physician services for which payment is made under
title XVIII of the Social Security Act [42 U.S.C. 1395
et seq.]; and

‘“(B) consideration of systems other than current
coding and documentation requirements for pay-
ment for such physician services.
¢“(3) CONSULTATION WITH PRACTICING PHYSICIANS.—In

designing and carrying out the study under paragraph

(1), the Secretary shall consult with practicing physi-

cians, including physicians who are part of group

practices and including both generalists and special-
ists.

‘“(4) APPLICATION OF HIPAA UNIFORM CODING REQUIRE-
MENTS.—In developing an alternative system under
paragraph (2), the Secretary shall consider require-
ments of administrative simplification under part C
of title XI of the Social Security Act [42 U.S.C. 1320d
et seq.].

‘“(5) REPORT TO CONGRESS.—

‘“(A) Not later than October 1, 2005, the Secretary
shall submit to Congress a report on the results of
the study conducted under paragraph (1).

‘(B) The Medicare Payment Advisory Commis-
sion shall conduct an analysis of the results of the
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study included in the report under subparagraph

(A) and shall submit a report on such analysis to

Congress.

‘“(e) STUDY ON APPROPRIATE CODING OF CERTAIN EX-
TENDED OFFICE VISITS.—The Secretary shall conduct a
study of the appropriateness of coding in cases of ex-
tended office visits in which there is no diagnosis made.
Not later than October 1, 2005, the Secretary shall sub-
mit a report to Congress on such study and shall in-
clude recommendations on how to code appropriately
for such visits in a manner that takes into account the
amount of time the physician spent with the patient.

‘“(f) DEFINITIONS.—In this section—

‘(1) the term ‘rural area’ has the meaning given
that term in section 1886(d)(2)(D) of the Social Secu-
rity Act (42 U.S.C. 139%5ww(d)(2)(D)); and

‘“(2) the term ‘teaching settings’ are those settings
described in section 415.150 of title 42, Code of Federal
Regulations.”

§ 1395kk-2. Expanding availability of Medicare
data

(a) Expanding uses of Medicare data by qualified
entities

(1) Additional analyses
(A) In general

Subject to subparagraph (B), to the extent
consistent with applicable information, pri-
vacy, security, and disclosure laws (includ-
ing paragraph (3)), notwithstanding para-
graph (4)(B) of section 1874(e) of the Social
Security Act (42 U.S.C. 1395kk(e)) and the
second sentence of paragraph (4)(D) of such
section, beginning July 1, 2016, a qualified
entity may use the combined data described
in paragraph (4)(B)(iii) of such section re-
ceived by such entity under such section,
and information derived from the evaluation
described in such paragraph (4)(D), to con-
duct additional non-public analyses (as de-
termined appropriate by the Secretary) and
provide or sell such analyses to authorized
users for non-public use (including for the
purposes of assisting providers of services
and suppliers to develop and participate in
quality and patient care improvement ac-
tivities, including developing new models of
care).

(B) Limitations with respect to analyses
(i) Employers

Any analyses provided or sold under sub-
paragraph (A) to an employer described in
paragraph (9)(A)(iii) may only be used by
such employer for purposes of providing
health insurance to employees and retirees
of the employer.

(ii) Health insurance issuers

A qualified entity may not provide or
sell an analysis to a health insurance
issuer described in paragraph (9)(A)(iv) un-
less the issuer is providing the qualified
entity with data under section
1874(e)(4)(B)(iii) of the Social Security Act
(42 U.S.C. 1395kk(e)(4)(B)(iii)).

(2) Access to certain data
(A) Access

To the extent consistent with applicable
information, privacy, security, and disclo-
sure laws (including paragraph (3)), notwith-
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