§1320c-7

Editorial Notes

PRIOR PROVISIONS

A prior section 1320c-6, act Aug. 14, 1935, ch. 531, title
XTI, §1157, as added Oct. 30, 1972, Pub. L. 92-603, title II,
§249F(b), 86 Stat. 1437; amended Oct. 25, 1977, Pub. L.
95-142, §13(b)(4), 91 Stat. 1198, related to submission of
reports by Professional Standards Review Organiza-
tions, prior to the general revision of this part by Pub.
L. 97-248.

AMENDMENTS

1990—Subsec. (b). Pub. L. 101-508 inserted ‘‘organiza-
tion having a contract with the Secretary under this
part and no” after ‘“No”’, struck out “by him’ after
‘“‘the performance’’, and substituted ‘‘due care was exer-
cised in the performance of such duty, function, or ac-
tivity’’ for ‘‘he has exercised due care’.

§1320c-7. Application of this part to certain
State programs receiving Federal financial
assistance

(a) State plan provision that functions of quality
improvement organizations may be per-
formed by contract with such organization

A State plan approved under subchapter XIX
of this chapter may provide that the functions
specified in section 1320c-3 of this title may be
performed in an area by contract with a quality
improvement organization that has entered into
a contract with the Secretary in accordance
with the provisions of section 1395y(g) of this
title.

(b) Federal share of expenditures

In the event a State enters into a contract in
accordance with subsection (a), the Federal
share of the expenditures made to the con-
tracting organization for its costs in the per-
formance of its functions under the State plan
shall be 75 percent (as provided in section
1396b(a)(3)(C) of this title).

(Aug. 14, 1935, ch. 531, title XI, §1158, as added
Pub. L. 97-248, title I, §143, Sept. 3, 1982, 96 Stat.
390; amended Pub. L. 11240, title 1II,
§261(a)(2)(C), Oct. 21, 2011, 125 Stat. 423.)

Editorial Notes

PRIOR PROVISIONS

A prior section 1320c-7, act Aug. 14, 1935, ch. 531, title
XTI, §1158, as added Oct. 30, 1972, Pub. L. 92603, title II,
§249F(b), 86 Stat. 1437; amended Oct. 25, 1977, Pub. L.
95-142, §§5(d)(1), 22(a), 91 Stat. 1185, 1208; Dec. 5, 1980,
Pub. L. 96-499, title IX, §§902(a)(3), 931(h), 94 Stat. 2613,
2634; Aug. 13, 1981, Pub. L. 97-35, title XXI, §§2113(e),
2121(g), 95 Stat. 794, 796, related to review approval as a
condition of payment of claims, prior to the general re-
vision of this part by Pub. L. 97-248.

AMENDMENTS

2011—Subsec. (a). Pub. L. 11240 substituted ‘‘quality
improvement’’ for ‘‘utilization and quality control peer
review’’ in text.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2011 AMENDMENT

Amendment by Pub. L. 112-40 applicable to contracts
entered into or renewed on or after Jan. 1, 2012, see sec-
tion 261(e) of Pub. L. 112-40, set out as a note under sec-
tion 1320c of this title.
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§ 1320c-8. Authorization for use of certain funds
to administer provisions of this part

Expenses incurred in the administration of the
contracts described in section 1395y(g) of this
title shall be payable from—

(1) funds in the Federal Hospital Insurance

Trust Fund; and

(2) funds in the Federal Supplementary Med-
ical Insurance Trust Fund,

in such amounts from each of such Trust Funds
as the Secretary shall deem to be fair and equi-
table after taking into consideration the ex-
penses attributable to the administration of this
part with respect to each of such programs. The
Secretary shall make such transfers of moneys
between such Trust Funds as may be appro-
priate to settle accounts between them in cases
where expenses properly payable from one such
Trust Fund have been paid from the other such
Trust Fund.

(Aug. 14, 1935, ch. 531, title XI, §1159, as added
Pub. L. 97-248, title I, §143, Sept. 3, 1982, 96 Stat.
390.)
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PRIOR PROVISIONS

A prior section 1320c-8, act Aug. 14, 1935, ch. 531, title
XTI, §1159, as added Oct. 30, 1972, Pub. L. 92-603, title II,
§249F(b), 86 Stat. 1437; amended Aug. 13, 1981, Pub. L.
97-35, title XXI, §2113(f), 95 Stat. 795, related to recon-
sideration hearing and review, prior to the general revi-
sion of this part by Pub. L. 97-248.

§ 1320c-9. Prohibition against disclosure of infor-
mation

(a) Freedom of Information Act inapplicable; ex-
ceptions to nondisclosure

An organization, in carrying out its functions
under a contract entered into under this part,
shall not be a Federal agency for purposes of the
provisions of section 552 of title 5 (commonly re-
ferred to as the Freedom of Information Act).
Any data or information acquired by any such
organization in the exercise of its duties and
functions shall be held in confidence and shall
not be disclosed to any person except—

(1) to the extent that may be necessary to
carry out the purposes of this part,

(2) in such cases and under such cir-
cumstances as the Secretary shall by regula-
tions provide to assure adequate protection of
the rights and interests of patients, health
care practitioners, or providers of health care,
or

(3) in accordance with subsection (b).

(b) Disclosure of information permitted

An organization having a contract with the
Secretary under this part shall provide in ac-
cordance with procedures and safeguards estab-
lished by the Secretary, data and information—

(1) which may identify specific providers or
practitioners as may be necessary—

(A) to assist Federal and State agencies
recognized by the Secretary as having re-
sponsibility for identifying and inves-
tigating cases or patterns of fraud or abuse,
which data and information shall be pro-
vided by the quality improvement organiza-
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tion to any such agency at the request of
such agency relating to a specific case or
pattern;

(B) to assist appropriate Federal and State
agencies recognized by the Secretary as hav-
ing responsibility for identifying cases or
patterns involving risks to the public
health, which data and information shall be
provided by the quality improvement orga-
nization to any such agency—

(i) at the discretion of the quality im-
provement organization, at the request of
such agency relating to a specific case or
pattern with respect to which such agency
has made a finding, or has a reasonable be-
lief, that there may be a substantial risk
to the public health, or

(ii) upon a finding by, or the reasonable
belief of, the quality improvement organi-
zation that there may be a substantial risk
to the public health;

(C) to assist appropriate State agencies
recognized by the Secretary as having re-
sponsibility for licensing or certification of
providers or practitioners or to assist na-
tional accreditation bodies acting pursuant
to section 1395bb of this title in accrediting
providers for purposes of meeting the condi-
tions described in subchapter XVIII, which
data and information shall be provided by
the quality improvement organization to
any such agency or body at the request of
such agency or body relating to a specific
case or to a possible pattern of substandard
care, but only to the extent that such data
and information are required by the agency
or body to carry out its respective function
which is within the jurisdiction of the agen-
cy or body under State law or under section
1395bb of this title; and

(D) to provide notice in accordance with
section 1320c-3(a)(9)(B) of this title;

(2) to assist the Secretary, and such Federal
and State agencies recognized by the Sec-
retary as having health planning or related re-
sponsibilities under Federal or State law (in-
cluding health systems agencies and State
health planning and development agencies), in
carrying out appropriate health care planning
and related activities, which data and infor-
mation shall be provided in such format and
manner as may be prescribed by the Secretary
or agreed upon by the responsible Federal and
State agencies and such organization, and
shall be in the form of aggregate statistical
data (without explicitly identifying any indi-
vidual) on a geographic, institutional, or other
basis reflecting the volume and frequency of
services furnished, as well as the demographic
characteristics of the population subject to re-
view by such organization.

The penalty provided in subsection (c¢) shall not
apply to the disclosure of any information re-
ceived under this subsection, except that such
penalty shall apply to the disclosure (by the
agency receiving such information) of any such
information described in paragraph (1) unless
such disclosure is made in a judicial, adminis-
trative, or other formal legal proceeding result-
ing from an investigation conducted by the
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agency receiving the information. An organiza-
tion may require payment of a reasonable fee for
providing information under this subsection in
response to a request for such information.

(c) Penalties

It shall be unlawful for any person to disclose
any such information described in subsection (&)
other than for the purposes provided in sub-
sections (a) and (b), and any person violating the
provisions of this section shall, upon conviction,
be fined not more than $1,000, and imprisoned for
not more than 6 months, or both, and shall be
required to pay the costs of prosecution.

(d) Subpoena and discovery proceedings regard-
ing patient records

No patient record in the possession of an orga-
nization having a contract with the Secretary
under this part shall be subject to subpoena or
discovery proceedings in a civil action. No docu-
ment or other information produced by such an
organization in connection with its delibera-
tions in making determinations under section
1320c-3(a)(1)(B) or 1320c-5(a)(2) of this title shall
be subject to subpoena or discovery in any ad-
ministrative or civil proceeding; except that
such an organization shall provide, upon request
of a practitioner or other person adversely af-
fected by such a determination, a summary of
the organization’s findings and conclusions in
making the determination.

(e) Organizations with contracts

For purposes of this section and section
1320c-6 of this title, the term ‘‘organization with
a contract with the Secretary under this part”
includes an entity with a contract with the Sec-
retary under section 1320c-3(a)(4)(C)! of this
title.

(Aug. 14, 1935, ch. 531, title XI, §1160, as added
Pub. L. 97-248, title I, §143, Sept. 3, 1982, 96 Stat.
391; amended Pub. L. 99-509, title IX, §9353(d)(1),
Oct. 21, 1986, 100 Stat. 2047; Pub. L. 100-203, title
IV, §4039(h)(6), Dec. 22, 1987, as added Pub. L.
100-360, title IV, §411(e)(3), July 1, 1988, 102 Stat.
776; Pub. L. 101-508, title IV, §4205(d)(1)(B), (e)(1),
Nov. 5, 1990, 104 Stat. 1388-113, 1388-114; Pub. L.
103-432, title I, §156(b)(2)(B), (4), Oct. 31, 1994, 108
Stat. 4441; Pub. L. 11240, title II, §261(a)(2)(C),
Oct. 21, 2011, 125 Stat. 423.)

Editorial Notes
REFERENCES IN TEXT

Section 1320c-3(a)(4)(C) of this title, referred to in
subsec. (e), was repealed by Pub. L. 112-40, title II,
§261(c)(2)(A)(ii), Oct. 21, 2011, 125 Stat. 425.

PRIOR PROVISIONS

A prior section 1320c-9, act Aug. 14, 1935, ch. 531, title
XI, §1160, as added Oct. 30, 1972, Pub. L. 92-603, title II,
§249F(b), 86 Stat. 1438; amended Oct. 25, 1977, Pub. L.
95-142, §5(e), (0)(3), 91 Stat. 1189, 1191; Aug. 13, 1981, Pub.
L. 97-35, title XXI, §2113(g), 95 Stat. 795, enumerated ob-
ligations of health care practitioners and providers of
health care services, prior to the general revision of
this part by Pub. L. 97-248.

AMENDMENTS

2011—Subsec. (b)(1)(A) to (C). Pub. L. 11240 sub-
stituted ‘‘quality improvement’” for ‘‘peer review’
wherever appearing.

1See References in Text note below.
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1994—Subsec. (b)(1)(D). Pub. L. 103-432, §156(b)(2)(B),
amended subpar. (D) generally. Prior to amendment,
subpar. (D) read as follows: ‘‘to provide notice to the
State medical board in accordance with section
1320c-3(a)(9)(B) of this title when the organization sub-
mits a report and recommendations to the Secretary
under section 1320c-5(b)(1) of this title with respect to
a physician whom the board is responsible for licens-
ing;”.

Subsec. (d). Pub. L. 103432, §156(b)(4), which directed
amendment of subsec. (d) by substituting ‘‘subpoena’
for ‘‘subpena’, was executed by making the substi-
tution in two places to reflect the probable intent of
Congress.

1990—Subsec. (b)(1)(D). Pub. L. 101-508, §4205(d)(1)(B),
added subpar. (D).

Subsec. (d). Pub. L. 101-508, §4205(e)(1), inserted at end
“No document or other information produced by such
an organization in connection with its deliberations in
making determinations under section 1320c-3(a)(1)(B) or
1320c-5(a)(2) of this title shall be subject to subpena or
discovery in any administrative or civil proceeding; ex-
cept that such an organization shall provide, upon re-
quest of a practitioner or other person adversely af-
fected by such a determination, a summary of the orga-
nization’s findings and conclusions in making the de-
termination.”

1988—Subsec. (e). Pub. L. 100-360 added Pub. L.
100203, §4039(h)(6), see 1987 Amendment note below.

1987—Subsec. (e). Pub. L. 100-203, §4039(h)(6), as added
by Pub. L. 100-360, added subsec. (e).

1986—Subsec. (b)(1)(C). Pub. L. 99-509 amended subpar.
(C) generally. Prior to amendment, subpar. (C) read as
follows: ‘‘to assist appropriate State agencies recog-
nized by the Secretary as having responsibility for li-
censing or certification of providers or practitioners,
which data and information shall be provided by the
peer review organization to any such agency at the re-
quest of such agency relating to a specific case, but
only to the extent that such data and information is re-
quired by the agency in carrying out a function which
is within the jurisdiction of such agency under State
law; and”’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2011 AMENDMENT

Amendment by Pub. L. 112-40 applicable to contracts
entered into or renewed on or after Jan. 1, 2012, see sec-
tion 261(e) of Pub. L. 112-40, set out as a note under sec-
tion 1320c of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Pub. L. 103-432, title I, §156(b)(6), Oct. 31, 1994, 108
Stat. 4441, provided that:

‘““(A) Except as provided in subparagraph (B), the
amendments made by this subsection [amending this
section, sections 1320c-3 and 1320c-5 of this title, and
provisions set out as notes under this section and sec-
tion 1320c-5 of this title] shall take effect as if included
in the enactment of OBRA-1990 [Pub. L. 101-508].

‘“(B) The amendments made by paragraph (2) [amend-
ing this section and section 1320c-3 of this title] (relat-
ing to the requirement on reporting of information to
State boards) shall take effect on the date of the enact-
ment of this Act [Oct. 31, 1994].”

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by section 4205(d)(1)(B) of Pub. L. 101-508
applicable to notices of proposed sanctions issued more
than 60 days after Nov. 5, 1990, see section 4205(d)(1)(C)
of Pub. L. 101-508, set out as a note under section
1320c-3 of this title.

Pub. L. 101-508, title IV, §4205(e)(2), Nov. 5, 1990, 104
Stat. 1388-114, as amended by Pub. L. 103-432, title I,
§156(b)(5), Oct. 31, 1994, 108 Stat. 4441, provided that:
“The amendment made by paragraph (1) [amending this
section] shall apply to proceedings as of the date of the
enactment of this Act [Nov. 5, 1990].”’
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EFFECTIVE DATE OF 1988 AMENDMENT
Except as specifically provided in section 411 of Pub.
L. 100-360, amendment by Pub. L. 100-360, as it relates
to a provision in the Omnibus Budget Reconciliation
Act of 1987, Pub. L. 100-203, effective as if included in
the enactment of that provision in Pub. L. 100-203, see
section 411(a) of Pub. L. 100-360, set out as a Reference
to OBRA; Effective Date note under section 106 of Title
1, General Provisions.
EFFECTIVE DATE OF 1986 AMENDMENT
Pub. L. 99-509, title IX, §9353(d)(2), Oct. 21, 1986, 100
Stat. 2047, provided that: “The amendments made by
paragraph (1) [amending this section] shall apply to re-
quests for data and information made on and after the
end of the 6-month period beginning on the date of the
enactment of this Act [Oct. 21, 1986].”

FREEDOM OF INFORMATION ACT REQUEST

Pub. L. 96-499, title IX, §928, Dec. 5, 1980, 94 Stat. 2630,
provided that: ‘“No Professional Standards Review Or-
ganization designated (conditionally or otherwise)
under part B of title XI of the Social Security Act [42
U.S.C. 1320c et seq.] shall be required to make available
any records pursuant to a request made under section
552 of title 5, United States Code, until the later of (1)
one year after the date of entry of a final court order
requiring that such records be made available, or (2)
the last date of the Congress during which the court
order was entered.”

§ 1320c-10. Annual reports

The Secretary shall submit to the Congress
not later than April 1 of each year, a full and
complete report on the administration, impact,
and cost of the program under this part during
the preceding fiscal year, including data and in-
formation on—

(1) the number, status, and service areas of
all quality improvement organizations partici-
pating in the program;

(2) the number of health care institutions
and practitioners whose services are subject to
review by such organizations, and the number
of beneficiaries and recipients who received
services subject to such review during such
year;

(3) the various methods of reimbursement
utilized in contracts under this part, and the
relative efficiency of each such method of re-
imbursement;

(4) the imposition of penalties and sanctions
under this title for violations of law and for
failure to comply with the obligations imposed
by this part;

(5) the total costs incurred under sub-
chapters XVIII and XIX of this chapter in the
implementation and operation of all proce-
dures required by such subchapters for the re-
view of services to determine their medical ne-
cessity, appropriateness of use, and quality;
and

(6) descriptions of the criteria upon which
decisions are made, and the selection and rel-
ative weights of such criteria.

(Aug. 14, 1935, ch. 531, title XI, §1161, as added
Pub. L. 97-248, title I, §143, Sept. 3, 1982, 96 Stat.
392; amended Pub. L. 11240, title 1II,
§261(a)(2)(C), Oct. 21, 2011, 125 Stat. 423.)

Editorial Notes

PRIOR PROVISIONS

A prior section 1320c-10, act Aug. 14, 1935, ch. 531, title
XI, §1161, as added Oct. 30, 1972, Pub. L. 92-603, title II,
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