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data required to be submitted by this chapter,
an executive agency shall have the authority
provided by section 4706(b)(2) of this title.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

gggtiffz Source (U.S. Code) Source (Statutes at Large)
3508 ....eenennnn 41:254b(g). June 30, 1949, ch. 288, title

III, §304A(g), as
Pub. L. 103-355, title I,
§1251(a)(2), Oct. 13, 1994,
108 Stat. 3283.

added

§3509. Notification of violations of Federal crimi-
nal law or overpayments

(a) DEFINITION.—In this section, the term
‘“‘covered contract’” means any contract in an
amount greater than $5,000,000 and more than
120 days in duration.

(b) FEDERAL ACQUISITION REGULATION.—The
Federal Acquisition Regulation shall include,
pursuant to FAR Case 2007-006 (as published at
72 Fed. Reg. 64019, November 14, 2007) or any fol-
low-on FAR case, provisions that require timely
notification by Federal contractors of violations
of Federal criminal law or overpayments in con-
nection with the award or performance of cov-
ered contracts or subcontracts, including those
performed outside the United States and those
for commercial products or commercial services.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770;
Pub. L. 115-232, div. A, title VIII, §836(b)(14),
Aug. 13, 2018, 132 Stat. 1864.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
3509 ....cceenn 41:251 note. Pub. L. 110-252, title VI,

§§6102, 6103, June 30, 2008,
122 Stat. 2386, 2387.

In subsection (b), the words ‘‘shall include’ are sub-
stituted for ‘‘shall be amended’ and ‘‘to include’ to re-
flect the permanence of the provision. The words
“within 180 days after the date of the enactment of this
Act” are omitted as obsolete.

Editorial Notes
AMENDMENTS

2018—Subsec. (b). Pub. L. 115-232 substituted ‘‘com-
mercial products or commercial services” for ‘‘com-
mercial items”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Jan. 1, 2020,
subject to a savings provision, see section 836(h) of Pub.
L. 115-232, set out as an Effective Date of 2018 Amend-
ment; Savings Provision note under section 453b of
Title 6, Domestic Security.
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3707. Antitrust violations.
3708. Protests.

§ 3701. Basis of award and rejection

(a) AWARD.—An executive agency shall evalu-
ate sealed bids and competitive proposals, and
award a contract, based solely on the factors
specified in the solicitation.

(b) REJECTION.—AII sealed bids or competitive
proposals received in response to a solicitation
may be rejected if the agency head determines
that rejection is in the public interest.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

ggggfgg Source (U.S. Code) Source (Statutes at Large)

3701(Q) ........ 41:253b(a). June 30, 1949, ch. 288, title
111, §303B(a), (b), as added
Pub. L. 98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1179; Pub. L. 103-355,
title I, §1061(c)(1), Oct. 13,
1994, 108 Stat. 3267.

3701(b) ........ 41:253b(b).

Statutory Notes and Related Subsidiaries

USE OF LOWEST PRICE TECHNICALLY ACCEPTABLE
SOURCE SELECTION PROCESS

Pub. L. 1156232, div. A, title VIII, §880, Aug. 13, 2018,
132 Stat. 1909, as amended by Pub. L. 116-92, div. A, title
VIII, §806(a)(2), Dec. 20, 2019, 133 Stat. 1485, provided
that:

‘“‘(a) STATEMENT OF PoLicY.—It shall be the policy of
the United States Government to avoid using lowest
price technically acceptable source selection criteria in
circumstances that would deny the Government the
benefits of cost and technical tradeoffs in the source se-
lection process.

‘“(b) REVISION OF FEDERAL ACQUISITION REGULATION.—
Not later than 120 days after the date of the enactment
of this Act [Aug. 13, 2018], the Federal Acquisition Reg-
ulation shall be revised to require that, for solicita-
tions issued on or after the date that is 120 days after
the date of the enactment of this Act, lowest price
technically acceptable source selection criteria are
used only in situations in which—

“(1) an executive agency is able to comprehensively
and clearly describe the minimum requirements ex-
pressed in terms of performance objectives, measures,
and standards that will be used to determine accept-
ability of offers;

‘“(2) the executive agency would realize no, or mini-
mal, value from a contract proposal exceeding the
minimum technical or performance requirements set
forth in the request for proposal;

‘“(3) the proposed technical approaches will require
no, or minimal, subjective judgment by the source se-
lection authority as to the desirability of one
offeror’s proposal versus a competing proposal;

‘“(4) the executive agency has a high degree of con-
fidence that a review of technical proposals of
offerors other than the lowest bidder would not result
in the identification of factors that could provide
value or benefit to the executive agency;

‘“(5) the contracting officer has included a justifica-
tion for the use of a lowest price technically accept-
able evaluation methodology in the contract file; and

‘“(6) the executive agency has determined that the
lowest price reflects full life-cycle costs, including for
operations and support.

““(c) AVOIDANCE OF USE OF LOWEST PRICE TECHNICALLY
ACCEPTABLE SOURCE SELECTION CRITERIA IN CERTAIN
PROCUREMENTS.—To the maximum extent practicable,
the use of lowest price technically acceptable source
selection criteria shall be avoided in the case of a pro-
curement that is predominately for the acquisition of—
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‘(1) information technology services, cybersecurity
services, systems engineering and technical assist-
ance services, advanced electronic testing, audit or
audit readiness services, health care services and
records, telecommunications devices and services, or
other knowledge-based professional services;

‘“(2) personal protective equipment; or

‘“(3) knowledge-based training or logistics services
in contingency operations or other operations outside
the United States, including in Afghanistan or Iraq.
‘‘(d) DEFINITIONS.—In this section:

‘(1) EXECUTIVE AGENCY.—The term ‘executive agen-
cy’ has the meaning given that term in section 102 of
title 40, United States Code, except that the term
does not include the Department of Defense.

‘(2) CONTINGENCY OPERATION.—The term ‘contin-
gency operation’ has the meaning given that term in
section 101 of title 10, United States Code.

‘“(3) APPROPRIATE CONGRESSIONAL COMMITTEES.—The
term ‘appropriate congressional committees’ means
the Committee on Oversight and Government Reform
[now Committee on Oversight and Accountability] of
the House of Representatives and the Committee on
Homeland Security and Governmental Affairs of the
Senate.”

CONGRESSIONAL STATEMENT OF PURPOSE

Pub. L. 98-577, title I, §101, Oct. 30, 1984, 98 Stat. 3066,
provided that: ‘“The purposes of this Act [see Tables for
classification] are to—

‘(1) eliminate procurement procedures and prac-
tices that unnecessarily inhibit full and open com-
petition for contracts;

‘(2) promote the use of contracting opportunities
as a means to expand the industrial base of the
United States in order to ensure adequate responsive
capability of the economy to the increased demands
of the Government in times of national emergency;
and

‘(38) foster opportunities for the increased partici-
pation in the competitive procurement process of
small business concerns and small business concerns
owned and controlled by socially and economically
disadvantaged individuals.”

Executive Documents
EX. ORD. NO. 12979. AGENCY PROCUREMENT PROTESTS

Ex. Ord. No. 12979, Oct. 25, 1995, 60 F.R. 55171, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to ensure effective and efficient
expenditure of public funds and fair and expeditious
resolution of protests to the award of Federal procure-
ment contracts, it is hereby ordered as follows:

SECTION 1. Heads of executive departments and agen-
cies (‘‘agencies’) engaged in the procurement of sup-
plies and services shall prescribe administrative proce-
dures for the resolution of protests to the award of
their procurement contracts as an alternative to pro-
tests in fora outside the procuring agencies. Procedures
prescribed pursuant to this order shall:

(a) emphasize that whenever conduct of a procure-
ment is contested, all parties should use their best ef-
forts to resolve the matter with agency contracting of-
ficers;

(b) to the maximum extent practicable, provide for
inexpensive, informal, procedurally simple, and expedi-
tious resolution of protests, including, where appro-
priate and as permitted by law, the use of alternative
dispute resolution techniques, third party neutrals, and
another agency’s personnel;

(c) allow actual or prospective bidders or offerors
whose direct economic interests would be affected by
the award or failure to award the contract to request a
review, at a level above the contracting officer, of any
decision by a contracting officer that is alleged to have
violated a statute or regulation and, thereby, caused
prejudice to the protester; and
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(d) except where immediate contract award or per-
formance is justified for urgent and compelling reasons
or is determined to be in the best interest of the United
States, prohibit award or performance of the contract
while a timely filed protest is pending before the agen-
cy. To allow for the withholding of a contract award or
performance, the agency must have received notice of
the protest within either 10 calendar days after the
contract award or 5 calendar days after the bidder or
offeror who is protesting the contract award was given
the opportunity to be debriefed by the agency, which-
ever date is later.

SEC. 2. The Administrator for Federal Procurement
Policy shall: (a) work with the heads of executive agen-
cies to provide policy guidance and leadership nec-
essary to implement provisions of this order; and

(b) review and evaluate agency experience and per-
formance under this order, and report on any findings
to the President within 2 years from the date of this
order.

SEC. 3. The Administrator of General Services, the
Secretary of Defense, and the Administrator of the Na-
tional Aeronautics and Space Administration, in co-
ordination with the Office of Federal Procurement Pol-
icy, shall amend the Federal Acquisition Regulation, 48
C.F.R. 1, within 180 days of the date of this order to fur-
ther the purposes of this order.

WILLIAM J. CLINTON.

§ 3702. Sealed bids

(a) OPENING OF BIDS.—Sealed bids shall be
opened publicly at the time and place stated in
the solicitation.

(b) CRITERIA FOR AWARDING CONTRACT.—The
executive agency shall evaluate the bids in ac-
cordance with section 3701(a) of this title with-
out discussions with the bidders and, except as
provided in section 3701(b) of this title, shall
award a contract with reasonable promptness to
the responsible source whose bid conforms to
the solicitation and is most advantageous to the
Federal Government, considering only price and
the other price-related factors included in the
solicitation.

(c) NOTICE OF AWARD.—The award of a contract
shall be made by transmitting, in writing or by
electronic means, notice of the award to the suc-
cessful bidder. Within 3 days after the date of
contract award, the executive agency shall no-
tify, in writing or by electronic means, each bid-
der not awarded the contract that the contract
has been awarded.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3770.)

HISTORICAL AND REVISION NOTES

I;ggtlisgg Source (U.S. Code) Source (Statutes at Large)
3702(a) ........ 41:253b(c) (1st sen- June 30, 1949, ch. 288, title
tence). III, §303B(c), as added
Pub. L. 98-369, title VII,
§2711(a)(2), July 18, 1984, 98
Stat. 1179; Pub. L. 103-355,
title I, §§1061(c)(2), 1063(a),
Oct. 13, 1994, 108 Stat. 3267,
3268.
3702(b) ........ 41:253b(c) (2d sen-
tence).
3702(a) ........ 41:253b(c) (3d, last
sentences).

§3703. Competitive proposals

(a) EVALUATION AND AWARD.—An executive
agency shall evaluate competitive proposals in
accordance with section 3701(a) of this title and
may award a contract—

(1) after discussions with the offerors, pro-
vided that written or oral discussions have
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