Page 101

Statutory Notes and Related Subsidiaries

PROHIBITION ON USE OF A REVERSE AUCTION FOR THE
AWARD OF A CONTRACT FOR COMPLEX, SPECIALIZED,
OR SUBSTANTIAL DESIGN AND CONSTRUCTION SERVICES

Pub. L. 116-260, div. U, title IV, §402, Dec. 27, 2020, 134
Stat. 2292, as amended by Pub. L. 117-28, §2, July 26,
2021, 135 Stat. 304, provided that:

‘‘(a) FINDINGS.—Congress makes the following find-
ings:

‘(1) In contrast to a traditional auction in which
the buyers bid up the price, sellers bid down the price
in a reverse auction.

‘(2) Reverse auctions, while providing value for the
vast majority of Federal acquisitions, including cer-
tain construction-related acquisitions, are limited in
value for complex, specialized, or substantial design
and construction services.

‘“(b) REVERSE AUCTION DEFINED.—In this section, the
term ‘reverse auction’ means, with respect to any pro-
curement by an executive agency, a real-time auction
generally conducted through an electronic medium
among two or more offerors who compete by submit-
ting bids for a supply or service contract, or a delivery
order, task order, or purchase order under the contract,
with the ability to submit revised lower bids at any
time before the closing of the auction.

*‘(c) PROHIBITION.—

‘(1) IN GENERAL.—Not later than 270 days after the
date of the enactment of this section [July 26, 2021],
the Federal Acquisition Regulation shall be amended
to prohibit the use of reverse auctions for awarding
contracts for complex, specialized, or substantial de-
sign and construction services.

“(2) APPLICABILITY TO ACQUISITIONS ABOVE THE SIM-
PLIFIED ACQUISITION THRESHOLD.—The prohibition on
reverse auctions for complex, specialized, or substan-
tial design and construction services shall apply only
to acquisitions above the simplified acquisition
threshold (SAT) for construction and design services
pursuant to part 36 of the Federal Acquisition Regu-
lation.

“(d) RULEMAKING FOR COMPLEX, SPECIALIZED, OR SUB-
STANTIAL SERVICES.—Not later than 180 days after the
date of the enactment of this section, the Federal Ac-
quisition Regulatory Council shall promulgate a defini-
tion of complex, specialized, or substantial design and
construction services, which shall include—

‘(1) site planning and landscape design;

‘(2) architectural and engineering services (as de-
fined in section 1102 of title 40, United States Code);

‘“(3) interior design;

‘“(4) performance of substantial construction work
for facility, infrastructure, and environmental res-
toration projects; and

() construction or substantial alteration of public
buildings or public works.

‘‘(e) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to restrict the use of reverse auc-
tions for the procurement of other goods and services
except as specifically provided for under this section.

“(f) REPORT.—Not later than two years after the date
of the enactment of this section, the Administrator of
General Services shall submit to the Committee on
Homeland Security and Governmental Affairs of the
Senate and the Committee on Oversight and Reform
[now Committee on Oversight and Accountability] of
the House of Representatives a report on the effective-
ness of this section in delivering complex, specialized,
or substantial design and construction services to the
United States Government.”

§3310. Quantities to order

(a) FACTORS AFFECTING QUANTITY TO ORDER.—
Each executive agency shall procure supplies in
a quantity that—

(1) will result in the total cost and unit cost
most advantageous to the Federal Govern-
ment, where practicable; and
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(2) does not exceed the quantity reasonably
expected to be required by the agency.

(b) OFFEROR’S OPINION OF QUANTITY.—Each so-
licitation for a contract for supplies shall, if
practicable, include a provision inviting each of-
feror responding to the solicitation to state an
opinion on whether the quantity of supplies pro-
posed to be procured is economically advan-
tageous to the Federal Government and, if appli-
cable, to recommend a quantity that would be
more economically advantageous to the Federal
Government. Each recommendation shall in-
clude a quotation of the total price and the unit
price for supplies procured in each recommended
quantity.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3761.)

HISTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code)

Source (Statutes at Large)

41:253f. June 30, 1949, ch. 288, title
III, §303F, formerly §303G,
as added Pub. L. 98-577,
title II, §205(a), Oct. 30,
1984, 98 Stat. 3073; renum-
bered §303F, Pub. L.
99-145, title X111,
§1304(c)(4)(A), Nov. 8, 1985,
99 Stat. 742.

In subsection (b), the words ‘‘or quantities’ are omit-
ted because of 1:1.

§ 3311. Qualification requirement

(a) DEFINITION.—In this section, the term
“‘qualification requirement’” means a require-
ment for testing or other quality assurance
demonstration that must be completed by an of-
feror before award of a contract.

(b) ACTIONS BEFORE ENFORCING QUALIFICATION
REQUIREMENT.—Except as provided in subsection
(c), the head of an agency, before enforcing any
qualification requirement, shall—

(1) prepare a written justification stating
the necessity for establishing the qualification
requirement and specify why the qualification
requirement must be demonstrated before con-
tract award;

(2) specify in writing and make available to
a potential offeror on request all requirements
that a prospective offeror, or its product, must
satisfy to become qualified, with those re-
quirements to be limited to those least re-
strictive to meet the purposes necessitating
the establishment of the qualification require-
ment;

(3) specify an estimate of the cost of testing
and evaluation likely to be incurred by a po-
tential offeror to become qualified;

(4) ensure that a potential offeror is pro-
vided, on request, a prompt opportunity to
demonstrate at its own expense (except as pro-
vided in subsection (d)) its ability to meet the
standards specified for qualification using—

(A) qualified personnel and facilities—

(i) of the agency concerned;

(ii) of another agency obtained through
interagency agreement; or

(iii) under contract; or

(B) other methods approved by the agency
(including use of approved testing and eval-
uation services not provided under contract
to the agency);
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