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al Service may, under the provisions of section
409(d), apply to the district court in any district
in which mail is sent or received as part of the
alleged scheme, device, lottery, gift enterprise,
sweepstakes, skill contest, or facsimile check or
in any district in which the defendant is found,
for a temporary restraining order and prelimi-
nary injunction under the procedural require-
ments of rule 656 of the Federal Rules of Civil
Procedure.

(2)(A) Upon a proper showing, the court shall
enter an order which shall—

(i) remain in effect during the pendency of
the statutory proceedings, any judicial review
of such proceedings, or any action to enforce
orders issued under the proceedings; and

(ii) direct the detention by the postmaster,
in any and all districts, of the defendant’s in-
coming mail and outgoing mail, which is the
subject of the proceedings under section 3005.

(B) A proper showing under this paragraph
shall require proof of a likelihood of success on
the merits of the proceedings under section 3005.

(3) Mail detained under paragraph (2) shall—

(A) be made available at the post office of
mailing or delivery for examination by the de-
fendant in the presence of a postal employee;
and

(B) be delivered as addressed if such mail is
not clearly shown to be the subject of pro-

ceedings under section 3005.

(4) No finding of the defendant’s intent to
make a false representation or to conduct a lot-
tery is required to support the issuance of an
order under this section.

(b) If any order is issued under subsection (a)
and the proceedings under section 3005 are con-
cluded with the issuance of an order under that
section, any judicial review of the matter shall
be in the district in which the order under sub-
section (a) was issued.

(¢c) This section does not apply to mail ad-
dressed to publishers of newspapers and other
periodical publications entitled to a periodical
publication rate or to mail addressed to the
agents of those publishers.

(Pub. L. 91-375, Aug. 12, 1970, 84 Stat. 747; Pub. L.
106-168, title I, §105(a), Dec. 12, 1999, 113 Stat.
1810.)

Editorial Notes

REFERENCES IN TEXT

Rule 65 of the Federal Rules of Civil Procedure, re-
ferred to in subsec. (a)(1), is set out in the Appendix to
Title 28, Judiciary and Judicial Procedure.

AMENDMENTS

1999—Pub. L. 106-168 added subsecs. (a) and (b), struck
out former subsec. (a) which provided for injunctive re-
lief and other orders by the district court in which the
defendant gets his mail, and redesignated former sub-
sec. (b) as (¢).
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EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-168 effective 120 days after
Dec. 12, 1999, see section 111 of Pub. L. 106-168, set out
as a note under section 3001 of this title.

EFFECTIVE DATE

Section effective July 1, 1971, pursuant to Resolution
No. 71-9 of the Board of Governors. See section 15(a) of
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Pub. L. 91-375, set out as a note preceding section 101
of this title.

§3008. Prohibition of pandering advertisements

(a) Whoever for himself, or by his agents or as-
signs, mails or causes to be mailed any pan-
dering advertisement which offers for sale mat-
ter which the addressee in his sole discretion be-
lieves to be erotically arousing or sexually pro-
vocative shall be subject to an order of the Post-
al Service to refrain from further mailings of
such materials to designated addresses thereof.

(b) Upon receipt of notice from an addressee
that he has received such mail matter, deter-
mined by the addressee in his sole discretion to
be of the character described in subsection (a) of
this section, the Postal Service shall issue an
order, if requested by the addressee, to the send-
er thereof, directing the sender and his agents or
assigns to refrain from further mailings to the
named addressees.

(c) The order of the Postal Service shall ex-
pressly prohibit the sender and his agents or as-
signs from making any further mailings to the
designated addresses, effective on the thirtieth
calendar day after receipt of the order. The
order shall also direct the sender and his agents
or assigns to delete immediately the names of
the designated addressees from all mailing lists
owned or controlled by the sender or his agents
or assigns and, further, shall prohibit the sender
and his agents or assigns from the sale, rental,
exchange, or other transaction involving mail-
ing lists bearing the names of the designated ad-
dressees.

(d) Whenever the Postal Service believes that
the sender or anyone acting on his behalf has
violated or is violating the order given under
this section, it shall serve upon the sender, by
registered or certified mail, a complaint stating
the reasons for its belief and request that any
response thereto be filed in writing with the
Postal Service within 15 days after the date of
such service. If the Postal Service, after appro-
priate hearing if requested by the sender, and
without a hearing if such a hearing is not re-
quested, thereafter determines that the order
given has been or is being violated, it is author-
ized to request the Attorney General to make
application, and the Attorney General is author-
ized to make application, to a district court of
the United States for an order directing compli-
ance with such notice.

(e) Any district court of the United States
within the jurisdiction of which any mail mat-
ter shall have been sent or received in violation
of the order provided for by this section shall
have jurisdiction, upon application by the At-
torney General, to issue an order commanding
compliance with such notice. Failure to observe
such order may be punishable by the court as
contempt thereof.

(f) Receipt of mail matter 30 days or more
after the effective date of the order provided for
by this section shall create a rebuttable pre-
sumption that such mail was sent after such ef-
fective date.

(g) Upon request of any addressee, the order of
the Postal Service shall include the names of
any of his minor children who have not attained
their nineteenth birthday, and who reside with
the addressee.



§3009

(h) The provisions of subchapter II of chapter
5, relating to administrative procedure, and
chapter 7, relating to judicial review, of title 5,
shall not apply to any provisions of this section.

(i) For purposes of this section—

(1) mail matter, directed to a specific ad-
dress covered in the order of the Postal Serv-
ice, without designation of a specific addressee
thereon, shall be considered as addressed to
the person named in the Postal Service’s
order; and

(2) the term ‘‘children’ includes natural
children, stepchildren, adopted children, and
children who are wards of or in custody of the
addressee or who are living with such ad-
dressee in a regular parent-child relationship.

(Pub. L. 91-375, Aug. 12, 1970, 84 Stat. 748.)
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EFFECTIVE DATE

Section effective July 1, 1971, pursuant to Resolution
No. 71-9 of the Board of Governors. See section 15(a) of
Pub. L. 91-375, set out as a note preceding section 101
of this title.

§3009. Mailing of unordered merchandise

(a) Except for (1) free samples clearly and con-
spicuously marked as such, and (2) merchandise
mailed by a charitable organization soliciting
contributions, the mailing of unordered mer-
chandise or of communications prohibited by
subsection (c) of this section constitutes an un-
fair method of competition and an unfair trade
practice in violation of section 45(a)(1) of title
15.

(b) Any merchandise mailed in violation of
subsection (a) of this section, or within the ex-
ceptions contained therein, may be treated as a
gift by the recipient, who shall have the right to
retain, use, discard, or dispose of it in any man-
ner he sees fit without any obligation whatso-
ever to the sender. All such merchandise shall
have attached to it a clear and conspicuous
statement informing the recipient that he may
treat the merchandise as a gift to him and has
the right to retain, use, discard, or dispose of it
in any manner he sees fit without any obligation
whatsoever to the sender.

(¢c) No mailer of any merchandise mailed in
violation of subsection (a) of this section, or
within the exceptions contained therein, shall
mail to any recipient of such merchandise a bill
for such merchandise or any dunning commu-
nications.

(d) For the purposes of this section, ‘‘un-
ordered merchandise’” means merchandise
mailed without the prior expressed request or
consent of the recipient.

(Pub. L. 91-375, Aug. 12, 1970, 84 Stat. 749.)
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EFFECTIVE DATE

Section effective July 1, 1971, pursuant to Resolution
No. 71-9 of the Board of Governors. See section 15(a) of
Pub. L. 91-375, set out as a note preceding section 101
of this title.

§3010. Mailing of sexually oriented advertise-
ments

(a) Any person who mails or causes to be
mailed any sexually oriented advertisement
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shall place on the envelope or cover thereof his
name and address as the sender thereof and such
mark or notice as the Postal Service may pre-
scribe.

(b) Any person, on his own behalf or on the be-
half of any of his children who has not attained
the age of 19 years and who resides with him or
is under his care, custody, or supervision, may
file with the Postal Service a statement, in such
form and manner as the Postal Service may pre-
scribe, that he desires to receive no sexually ori-
ented advertisements through the mails. The
Postal Service shall maintain and keep current,
insofar as practicable, a list of the names and
addresses of such persons and shall make the
list (including portions thereof or changes there-
in) available to any person, upon such reason-
able terms and conditions as it may prescribe,
including the payment of such service charge as
it determines to be necessary to defray the cost
of compiling and maintaining the list and mak-
ing it available as provided in this sentence. No
person shall mail or cause to be mailed any sex-
ually oriented advertisement to any individual
whose name and address has been on the list for
more than 30 days.

(c) No person shall sell, lease, lend, exchange,
or license the use of, or, except for the purpose
expressly authorized by this section, use any
mailing list compiled in whole or in part from
the list maintained by the Postal Service pursu-
ant to this section.

(d) ‘‘Sexually oriented advertisement’”’ means
any advertisement that depicts, in actual or
simulated form, or explicitly describes, in a pre-
dominantly sexual context, human genitalia,
any act of natural or unnatural sexual inter-
course, any act of sadism or masochism, or any
other erotic subject directly related to the fore-
going. Material otherwise within the definition
of this subsection shall be deemed not to con-
stitute a sexually oriented advertisement if it
constitutes only a small and insignificant part
of the whole of a single catalog, book, peri-
odical, or other work the remainder of which is
not primarily devoted to sexual matters.

(Pub. L. 91-375, Aug. 12, 1970, 84 Stat. 749.)
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EFFECTIVE DATE

Section effective first day of sixth month which be-
gins after Aug. 12, 1970, see section 15(b) of Pub. L.
91-375, set out as a note preceding section 101 of this
title.

INVASION OF PRIVACY BY MAILING OF SEXUALLY
ORIENTED ADVERTISEMENTS

Pub. L. 91-375, §14, Aug. 12, 1970, 84 Stat. 786, provided
that:
‘‘(a) [Congressional findings] The Congress finds—

‘(1) that the United States mails are being used for
the indiscriminate dissemination of advertising mat-
ter so designed and so presented as to exploit sexual
sensationalism for commercial gain;

‘(2) that such matter is profoundly shocking and
offensive to many persons who receive it, unsolicited,
through the mails;

‘(3) that such use of the mails constitutes a serious
threat to the dignity and sanctity of the American
home and subjects many persons to an unconscion-
able and unwarranted intrusion upon their funda-
mental personal right to privacy;
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