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of the alternative, if shorter), the blend is modified at 
least once per year if needed to reflect changes in the 
asset class holdings of the designated investment al-
ternative; 

‘‘(3) the blend is furnished to participants and bene-
ficiaries in a manner that is reasonably calculated to 
be understood by the average plan participant; and 

‘‘(4) each securities market index that is used for an 
associated asset class would separately satisfy the re-
quirements of such regulation for such asset class.’’

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1998

For provisions directing that if any amendments 
made by subtitle D [§§ 1401–1465] of title I of Pub. L. 
104–188 require an amendment to any plan or annuity 
contract, such amendment shall not be required to be 
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 
104–188, set out as a note under section 401 of Title 26, 
Internal Revenue Code. 

§ 1105. Liability for breach of co-fiduciary 

(a) Circumstances giving rise to liability 

In addition to any liability which he may have 
under any other provisions of this part, a fidu-
ciary with respect to a plan shall be liable for a 
breach of fiduciary responsibility of another fi-
duciary with respect to the same plan in the fol-
lowing circumstances: 

(1) if he participates knowingly in, or know-
ingly undertakes to conceal, an act or omis-
sion of such other fiduciary, knowing such act 
or omission is a breach; 

(2) if, by his failure to comply with section 
1104(a)(1) of this title in the administration of 
his specific responsibilities which give rise to 
his status as a fiduciary, he has enabled such 
other fiduciary to commit a breach; or 

(3) if he has knowledge of a breach by such 
other fiduciary, unless he makes reasonable 
efforts under the circumstances to remedy the 
breach. 

(b) Assets held by two or more trustees 

(1) Except as otherwise provided in subsection 
(d) and in section 1103(a)(1) and (2) of this title, 
if the assets of a plan are held by two or more 
trustees—

(A) each shall use reasonable care to prevent 
a co-trustee from committing a breach; and 

(B) they shall jointly manage and control 
the assets of the plan, except that nothing in 
this subparagraph (B) shall preclude any 
agreement, authorized by the trust instru-
ment, allocating specific responsibilities, obli-
gations, or duties among trustees, in which 
event a trustee to whom certain responsibil-
ities, obligations, or duties have not been allo-
cated shall not be liable by reason of this sub-
paragraph (B) either individually or as a trust-
ee for any loss resulting to the plan arising 
from the acts or omissions on the part of an-
other trustee to whom such responsibilities, 
obligations, or duties have been allocated.

(2) Nothing in this subsection shall limit any 
liability that a fiduciary may have under sub-
section (a) or any other provision of this part. 

(3)(A) In the case of a plan the assets of which 
are held in more than one trust, a trustee shall 
not be liable under paragraph (1) except with re-
spect to an act or omission of a trustee of a 
trust of which he is a trustee. 

(B) No trustee shall be liable under this sub-
section for following instructions referred to in 
section 1103(a)(1) of this title. 

(c) Allocation of fiduciary responsibility; des-
ignated persons to carry out fiduciary re-
sponsibilities 

(1) The instrument under which a plan is 
maintained may expressly provide for proce-
dures (A) for allocating fiduciary responsibil-
ities (other than trustee responsibilities) among 
named fiduciaries, and (B) for named fiduciaries 
to designate persons other than named fidu-
ciaries to carry out fiduciary responsibilities 
(other than trustee responsibilities) under the 
plan. 

(2) If a plan expressly provides for a procedure 
described in paragraph (1), and pursuant to such 
procedure any fiduciary responsibility of a 
named fiduciary is allocated to any person, or a 
person is designated to carry out any such re-
sponsibility, then such named fiduciary shall 
not be liable for an act or omission of such per-
son in carrying out such responsibility except to 
the extent that—

(A) the named fiduciary violated section 
1104(a)(1) of this title—

(i) with respect to such allocation or des-
ignation, 

(ii) with respect to the establishment or 
implementation of the procedure under para-
graph (1), or 

(iii) in continuing the allocation or des-
ignation; or

(B) the named fiduciary would otherwise be 
liable in accordance with subsection (a).

(3) For purposes of this subsection, the term 
‘‘trustee responsibility’’ means any responsi-
bility provided in the plan’s trust instrument (if 
any) to manage or control the assets of the plan, 
other than a power under the trust instrument 
of a named fiduciary to appoint an investment 
manager in accordance with section 1102(c)(3) of 
this title. 

(d) Investment managers 

(1) If an investment manager or managers 
have been appointed under section 1102(c)(3) of 
this title, then, notwithstanding subsections 
(a)(2) and (3) and subsection (b), no trustee shall 
be liable for the acts or omissions of such in-
vestment manager or managers, or be under an 
obligation to invest or otherwise manage any 
asset of the plan which is subject to the manage-
ment of such investment manager. 

(2) Nothing in this subsection shall relieve any 
trustee of any liability under this part for any 
act of such trustee. 

(Pub. L. 93–406, title I, § 405, Sept. 2, 1974, 88 Stat. 
878.) 

§ 1106. Prohibited transactions 

(a) Transactions between plan and party in in-
terest 

Except as provided in section 1108 of this title: 
(1) A fiduciary with respect to a plan shall 

not cause the plan to engage in a transaction, 
if he knows or should know that such trans-
action constitutes a direct or indirect—

(A) sale or exchange, or leasing, of any 
property between the plan and a party in in-
terest; 
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