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‘“(2) TRANSFERS PURSUANT TO PROPERTY SETTLEMENT
AGREEMENT.—The amendments made by this section
shall not apply to any transfer in trust made after
March 1, 1986, pursuant to a binding property settle-
ment agreement entered into on or before March 1,
1986, which required the taxpayer to establish a grantor
trust and for the transfer of a specified sum of money
or property to the trust by the taxpayer. This para-
graph shall apply only to the extent of the amount re-
quired to be transferred under the agreement described
in the preceding sentence.”

EFFECTIVE DATE OF 1969 AMENDMENT

Amendment by Pub. L. 91-172 applicable to transfers
in trust made after April 22, 1969, see section 201(g)(3)
of Pub. L. 91-172, set out as a note under section 170 of
this title.

§674. Power to control beneficial enjoyment
(a) General rule

The grantor shall be treated as the owner of
any portion of a trust in respect of which the
beneficial enjoyment of the corpus or the in-
come therefrom is subject to a power of disposi-
tion, exercisable by the grantor or a nonadverse
party, or both, without the approval or consent
of any adverse party.

(b) Exceptions for certain powers

Subsection (a) shall not apply to the following
powers regardless of by whom held:
(1) Power to apply income to support of a de-
pendent

A power described in section 677(b) to the ex-
tent that the grantor would not be subject to
tax under that section.

(2) Power affecting beneficial enjoyment only
after occurrence of event

A power, the exercise of which can only af-
fect the beneficial enjoyment of the income
for a period commencing after the occurrence
of an event such that a grantor would not be
treated as the owner under section 673 if the
power were a reversionary interest; but the
grantor may be treated as the owner after the
occurrence of the event unless the power is re-
linquished.

(3) Power exercisable only by will

A power exercisable only by will, other than
a power in the grantor to appoint by will the
income of the trust where the income is accu-
mulated for such disposition by the grantor or
may be so accumulated in the discretion of the
grantor or a nonadverse party, or both, with-
out the approval or consent of any adverse
party.

(4) Power to allocate among charitable bene-
ficiaries

A power to determine the beneficial enjoy-
ment of the corpus or the income therefrom if
the corpus or income is irrevocably payable
for a purpose specified in section 170(c) (relat-
ing to definition of charitable contributions)
or to an employee stock ownership plan (as de-
fined in section 4975(e)(7)) in a qualified gratu-
itous transfer (as defined in section 664(g)(1)).
(5) Power to distribute corpus

A power to distribute corpus either—

(A) to or for a beneficiary or beneficiaries
or to or for a class of beneficiaries (whether
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or not income beneficiaries) provided that
the power is limited by a reasonably definite
standard which is set forth in the trust in-
strument; or

(B) to or for any current income bene-
ficiary, provided that the distribution of cor-
pus must be chargeable against the propor-
tionate share of corpus held in trust for the
payment of income to the beneficiary as if
the corpus constituted a separate trust.

A power does not fall within the powers de-
scribed in this paragraph if any person has a
power to add to the beneficiary or bene-
ficiaries or to a class of beneficiaries des-
ignated to receive the income or corpus, ex-
cept where such action is to provide for after-
born or after-adopted children.

(6) Power to withhold income temporarily

A power to distribute or apply income to or
for any current income beneficiary or to accu-
mulate the income for him, provided that any
accumulated income must ultimately be pay-
able—

(A) to the beneficiary from whom distribu-
tion or application is withheld, to his estate,
or to his appointees (or persons named as al-
ternate takers in default of appointment)
provided that such beneficiary possesses a
power of appointment which does not ex-
clude from the class of possible appointees
any person other than the beneficiary, his
estate, his creditors, or the creditors of his
estate, or

(B) on termination of the trust, or in con-
junction with a distribution of corpus which
is augmented by such accumulated income,
to the current income beneficiaries in shares
which have been irrevocably specified in the
trust instrument.

Accumulated income shall be considered so
payable although it is provided that if any
beneficiary does not survive a date of distribu-
tion which could reasonably have been ex-
pected to occur within the beneficiary’s life-
time, the share of the deceased beneficiary is
to be paid to his appointees or to one or more
designated alternate takers (other than the
grantor or the grantor’s estate) whose shares
have been irrevocably specified. A power does
not fall within the powers described in this
paragraph if any person has a power to add to
the beneficiary or beneficiaries or to a class of
beneficiaries designated to receive the income
or corpus except where such action is to pro-
vide for after-born or after-adopted children.

(7) Power to withhold income during disability
of a beneficiary

A power exercisable only during—

(A) the existence of a legal disability of
any current income beneficiary, or

(B) the period during which any income
beneficiary shall be under the age of 21
years,

to distribute or apply income to or for such
beneficiary or to accumulate and add the in-
come to corpus. A power does not fall within
the powers described in this paragraph if any
person has a power to add to the beneficiary or
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beneficiaries or to a class of beneficiaries des-

ignated to receive the income or corpus, ex-

cept where such action is to provide for after-

born or after-adopted children.

(8) Power to allocate between corpus and in-
come

A power to allocate receipts and disburse-
ments as between corpus and income, even
though expressed in broad language.

(¢) Exception for certain powers of independent
trustees

Subsection (a) shall not apply to a power sole-
ly exercisable (without the approval or consent
of any other person) by a trustee or trustees,
none of whom is the grantor, and no more than
half of whom are related or subordinate parties
who are subservient to the wishes of the grant-
or—

(1) to distribute, apportion, or accumulate
income to or for a beneficiary or beneficiaries,
or to, for, or within a class of beneficiaries; or

(2) to pay out corpus to or for a beneficiary
or beneficiaries or to or for a class of bene-
ficiaries (whether or not income beneficiaries).

A power does not fall within the powers de-
scribed in this subsection if any person has a
power to add to the beneficiary or beneficiaries
or to a class of beneficiaries designated to re-
ceive the income or corpus, except where such
action is to provide for after-born or after-
adopted children. For periods during which an
individual is the spouse of the grantor (within
the meaning of section 672(e)(2)), any reference
in this subsection to the grantor shall be treated
as including a reference to such individual.

(d) Power to allocate income if limited by a

standard

Subsection (a) shall not apply to a power sole-
ly exercisable (without the approval or consent
of any other person) by a trustee or trustees,
none of whom is the grantor or spouse living
with the grantor, to distribute, apportion, or ac-
cumulate income to or for a beneficiary or bene-
ficiaries, or to, for, or within a class of bene-
ficiaries, whether or not the conditions of para-
graph (6) or (7) of subsection (b) are satisfied, if
such power is limited by a reasonably definite
external standard which is set forth in the trust
instrument. A power does not fall within the
powers described in this subsection if any person
has a power to add to the beneficiary or bene-
ficiaries or to a class of beneficiaries designated
to receive the income or corpus except where
such action is to provide for after-born or after-
adopted children.

(Aug. 16, 1954, ch. 736, 68A Stat. 227; Pub. L.
99-514, title XIV, §1402(b)(1), Oct. 22, 1986, 100
Stat. 2712; Pub. L. 100-647, title I, §1014(a)(3),
Nov. 10, 1988, 102 Stat. 3559; Pub. L. 105-34, title
XV, §1530(c)(6), Aug. 5, 1997, 111 Stat. 1078.)

Editorial Notes
AMENDMENTS

1997—Subsec. (b)(4). Pub. L. 105-34 inserted before pe-
riod ‘‘or to an employee stock ownership plan (as de-
fined in section 4975(e)(7)) in a qualified gratuitous
transfer (as defined in section 664(g)(1))”.

1988—Subsec. (¢). Pub. L. 100-647 inserted at end ‘‘For
periods during which an individual is the spouse of the
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grantor (within the meaning of section 672(e)(2)), any
reference in this subsection to the grantor shall be
treated as including a reference to such individual.”
1986—Subsec. (b)(2). Pub. L. 99-514 substituted ‘‘occur-
rence of event” for ‘“‘expiration of 10-year period’ in
heading and in text substituted ‘‘the occurrence of an
event” for ‘‘the expiration of a period’ and ‘‘the occur-
rence of the event’ for ‘‘the expiration of the period’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1997 AMENDMENT
Amendment by Pub. L. 105-34 applicable to transfers
made by trusts to, or for the use of, an employee stock
ownership plan after Aug. 5, 1997, see section 1530(d) of

Pub. L. 105-34, set out as a note under section 401 of
this title.
EFFECTIVE DATE OF 1988 AMENDMENT
Amendment by Pub. L. 100-647 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which

such amendment relates, see section 1019(a) of Pub. L.
100-647, set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-514 applicable with respect
to transfers in trust made after Mar. 1, 1986, except for
transfers pursuant to a certain binding property settle-

ment agreement, see section 1402(c) of Pub. L. 99-514,
set out as a note under section 673 of this title.

§675. Administrative powers

The grantor shall be treated as the owner of
any portion of a trust in respect of which—
(1) Power to deal for less than adequate and
full consideration

A power exercisable by the grantor or a non-
adverse party, or both, without the approval
or consent of any adverse party enables the
grantor or any person to purchase, exchange,
or otherwise deal with or dispose of the corpus
or the income therefrom for less than an ade-
quate consideration in money or money’s
worth.

(2) Power to borrow without adequate interest
or security

A power exercisable by the grantor or a non-
adverse party, or both, enables the grantor to
borrow the corpus or income, directly or indi-
rectly, without adequate interest or without
adequate security except where a trustee
(other than the grantor) is authorized under a
general lending power to make loans to any
person without regard to interest or security.
(3) Borrowing of the trust funds

The grantor has directly or indirectly bor-
rowed the corpus or income and has not com-
pletely repaid the loan, including any interest,
before the beginning of the taxable year. The
preceding sentence shall not apply to a loan
which provides for adequate interest and ade-
quate security, if such loan is made by a trust-
ee other than the grantor and other than a re-
lated or subordinate trustee subservient to the
grantor. For periods during which an indi-
vidual is the spouse of the grantor (within the
meaning of section 672(e)(2)), any reference in
this paragraph to the grantor shall be treated
as including a reference to such individual.

(4) General powers of administration

A power of administration is exercisable in a
nonfiduciary capacity by any person without
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