Page 1389

Pub. L. 100-203, title IX, §9303(c), Dec. 22, 1987, 101
Stat. 1330-342, provided that: ‘“‘Effective with respect to
plan years beginning after December 31, 1987, the provi-
sions of the regulations prescribed under section
412(c)(2) of the 1986 Code which permit asset valuations
to be based on a range between 85 percent and 115 per-
cent of average value shall have no force and effect
with respect to plans other than multiemployer plans
(as defined in section 414(f) of the 1986 Code). The Sec-
retary of the Treasury or his delegate shall amend such
regulations to carry out the purposes of the preceding
sentence.”’

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I OoF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of this title.

SPECIAL RULE FOR CERTAIN BENEFITS FUNDED UNDER
AN AGREEMENT APPROVED BY THE PENSION BENEFIT
GUARANTY CORPORATION

Pub. L. 109-280, title II, §206, Aug. 17, 2006, 120 Stat.
889, provided that: ‘“‘In the case of a multiemployer plan
that is a party to an agreement that was approved by
the Pension Benefit Guaranty Corporation prior to
June 30, 2005, and that—

‘(1) increases benefits, and
‘“(2) provides for special withdrawal liability rules
under section 4203(f) of the Employee Retirement In-

come Security Act of 1974 (29 U.S.C. 1383[(f)]),
the amendments made by sections 201, 202, 211, and 212
of this Act [enacting sections 431 and 432 of this title
and sections 1084 and 1085 of Title 29, Labor, and amend-
ing this section, section 4971 of this title, and sections
1081, 1082, and 1132 of Title 29] shall not apply to the
benefit increases under any plan amendment adopted
prior to June 30, 2005, that are funded pursuant to such
agreement if the plan is funded in compliance with
such agreement (and any amendments thereto).”

APPLICABILITY OF SECTION TO CERTAIN PLANS
MAINTAINED BY COMMERCIAL AIRLINES

For special rules on applicability of this section to
certain plans maintained by commercial airlines, see
section 402 of Pub. L. 109-280, set out as a note under
section 430 of this title.

EFFECT OF ELECTION

Pub. L. 108-218, title I, §102(c), Apr. 10, 2004, 118 Stat.
602, provided that: ‘““An election under section 302(d)(12)
of the Employee Retirement Income Security Act of
1974 [29 U.S.C. 1082(d)(12)] or [former] section 412(1)(12)
of the Internal Revenue Code of 1986 (as added by this
section) with respect to a plan shall not invalidate any
obligation (pursuant to a collective bargaining agree-
ment in effect on the date of the election) to provide
benefits, to change the accrual of benefits, or to change
the rate at which benefits become nonforfeitable under
the plan.”

SPECIAL RULE FOR UNAMORTIZED BALANCES UNDER
EXISTING LAW

Pub. L. 105-34, title XV, §1521(d)(2), Aug. 5, 1997, 111
Stat. 1070, provided that: ‘“The unamortized balance (as
of the close of the plan year preceding the plan’s first
year beginning in 1999) of any amortization base estab-
lished under [former] section 412(c)(7)(D)(iii) of such
Code [26 TU.S.C. 412(c)(7)(D)(iii)] and section
302(c)(M)(D)(iii) of such Act [29 U.S.C. 1082(c)(T)(D)(iii)]
(as repealed by subsection (c¢)(3)) for any plan year be-
ginning before 1999 shall be amortized in equal annual
installments (until fully amortized) over a period of
years equal to the excess of—

“(A) 20 years, over
‘“(B) the number of years since the amortization
base was established.”
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ALTERNATIVE AMORTIZATION METHOD FOR CERTAIN
MULTIEMPLOYER PLANS

Pub. L. 93-406, title II, §1013(d), Sept. 2, 1974, 88 Stat.
923, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100
Stat. 2095, provided that:

‘(1) GENERAL RULE.—In the case of any multiem-
ployer plan (as defined in section 414(f) of the Internal
Revenue Code of 1986 [formerly I.R.C. 1954]) to which
section 412 of such Code applies, if—

“(A) on January 1, 1974, the contributions under
the plan were based on a percentage of pay,

‘“(B) the actuarial assumptions with respect to
pay are reasonably related to past and projected ex-
perience, and

‘(C) the rates of interest under the plan are de-
termined on the basis of reasonable actuarial as-
sumptions,

the plan may elect (in such manner and at such time

as may be provided under regulations prescribed by

the Secretary of the Treasury or his delegate) to fund
the unfunded past service liability under the plan ex-
isting as of the date 12 months following the first
date on which such section 412 first applies to the
plan by charging the funding standard account with
an equal annual percentage of the aggregate pay of
all participants in the plan in lieu of the level dollar

charges to such account required under clauses (i),

(ii), and (iii) of [former] section 412(b)(2)(B) of such

Code and section 302(b)(2)(B)(1), (ii), and (iii) of this

Act [section 1082(b)(2)(B)(i), (ii), and (iii) of Title 29,

Labor].

‘“(2) LIMITATION.—In the case of a plan which makes
an election under paragraph (1), the aggregate of the
charges required under such paragraph for a plan
yvear shall not be less than the interest on the un-
funded past service liabilities described in clauses (i),
(ii), and (iii) of [former] section 412(b)(2)(B) of the In-
ternal Revenue Code of 1986.”

§413. Collectively bargained plans, etc.

(a) Application of subsection (b)

Subsection (b) applies to—

(1) a plan maintained pursuant to an agree-
ment which the Secretary of Labor finds to be
a collective-bargaining agreement between
employee representatives and one or more em-
ployers, and

(2) each trust which is a part of such plan.

(b) General rule

If this subsection applies to a plan, notwith-
standing any other provision of this title—

(1) Participation

Section 410 shall be applied as if all employ-
ees of each of the employers who are parties to
the collective-bargaining agreement and who
are subject to the same benefit computation
formula under the plan were employed by a
single employer.

(2) Discrimination, etc.

Sections 401(a)(4) and 411(d)(3) shall be ap-
plied as if all participants who are subject to
the same benefit computation formula and
who are employed by employers who are par-
ties to the collective bargaining agreement
were employed by a single employer.

(3) Exclusive benefit

For purposes of section 401(a), in deter-
mining whether the plan of an employer is for
the exclusive benefit of his employees and
their beneficiaries, all plan participants shall
be considered to be his employees.
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(4) Vesting

Section 411 (other than subsection (d)(3))
shall be applied as if all employers who have
been parties to the collective-bargaining
agreement constituted a single employer, ex-
cept that the application of any rules with re-
spect to breaks in service shall be made under
regulations prescribed by the Secretary of
Labor.

(5) Funding

The minimum funding standard provided by
section 412 shall be determined as if all par-
ticipants in the plan were employed by a sin-
gle employer.

(6) Liability for funding tax

For a plan year the liability under section
4971 of each employer who is a party to the
collective bargaining agreement shall be de-
termined in a reasonable manner not incon-
sistent with regulations prescribed by the Sec-
retary—

(A) first on the basis of their respective de-
linquencies in meeting required employer
contributions under the plan, and

(B) then on the basis of their respective li-
abilities for contributions under the plan.

For purposes of this subsection and section
4971(e), an employer’s withdrawal liability
under part 1 of subtitle E of title IV of the Em-
ployee Retirement Income Security Act of 1974
shall not be treated as a liability for contribu-
tions under the plan.

(7) Deduction limitations

Each applicable limitation provided by sec-
tion 404(a) shall be determined as if all partici-
pants in the plan were employed by a single
employer. The amounts contributed to or
under the plan by each employer who is a
party to the agreement, for the portion of his
taxable year which is included within such a
plan year, shall be considered not to exceed
such a limitation if the anticipated employer
contributions for such plan year (determined
in a manner consistent with the manner in
which actual employer contributions for such
plan year are determined) do not exceed such
limitation. If such anticipated contributions
exceed such a limitation, the portion of each
such employer’s contributions which is not de-
ductible under section 404 shall be determined
in accordance with regulations prescribed by
the Secretary.

(8) Employees of labor unions

For purposes of this subsection, employees
of employee representatives shall be treated as
employees of an employer described in sub-
section (a)(1) if such representatives meet the
requirements of sections 401(a)(4) and 410 with
respect to such employees.

(9) Plans covering a professional employee

Notwithstanding subsection (a), in the case
of a plan (and trust forming part thereof)
which covers any professional employee, para-
graph (1) shall be applied by substituting ‘‘sec-
tion 410(a)” for ‘‘section 410’’, and paragraph
(2) shall not apply.
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(c) Plans maintained by more than one employer

In the case of a plan maintained by more than

one employer—

(1) Participation

Section 410(a) shall be applied as if all em-
ployees of each of the employers who maintain
the plan were employed by a single employer.

(2) Exclusive benefit

For purposes of sections 401(a) and 408(c), in
determining whether the plan of an employer
is for the exclusive benefit of his employees
and their beneficiaries all plan participants
shall be considered to be his employees.

(3) Vesting

Section 411 shall be applied as if all employ-
ers who maintain the plan constituted a single
employer, except that the application of any
rules with respect to breaks in service shall be
made under regulations prescribed by the Sec-
retary of Labor.

(4) Funding
(A) In general

In the case of a plan established after De-
cember 31, 1988, each employer shall be
treated as maintaining a separate plan for
purposes of section 412 unless such plan uses
a method for determining required contribu-
tions which provides that any employer con-
tributes not less than the amount which
would be required if such employer main-
tained a separate plan.

(B) Other plans

In the case of a plan not described in sub-
paragraph (A), the requirements of section
412 shall be determined as if all participants
in the plan were employed by a single em-
ployer unless the plan administrator elects
not later than the close of the first plan year
of the plan beginning after the date of enact-
ment of the Technical and Miscellaneous
Revenue Act of 1988 to have the provisions of
subparagraph (A) apply. An election under
the preceding sentence shall take effect for
the plan year in which made and, once made,
may be revoked only with the consent of the
Secretary.

(5) Liability for funding tax

For a plan year the liability under section
4971 of each employer who maintains the plan
shall be determined in a reasonable manner
not inconsistent with regulations prescribed
by the Secretary—

(A) first on the basis of their respective de-
linquencies in meeting required employer
contributions under the plan, and

(B) then on the basis of their respective li-
abilities for contributions under the plan.

(6) Deduction limitations
(A) In general

In the case of a plan established after De-
cember 31, 1988, each applicable limitation
provided by section 404(a) shall be deter-
mined as if each employer were maintaining
a separate plan.
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(B) Other plans
(1) In general

In the case of a plan not described in
subparagraph (A), each applicable limita-
tion provided by section 404(a) shall be de-
termined as if all participants in the plan
were employed by a single employer, ex-
cept that if an election is made under
paragraph (4)(B), subparagraph (A) shall
apply to such plan.

(ii) Special rule

If this subparagraph applies, the
amounts contributed to or under the plan
by each employer who maintains the plan
(for the portion of the taxable year in-
cluded within a plan year) shall be consid-
ered not to exceed any such limitation if
the anticipated employer contributions for
such plan year (determined in a reasonable
manner not inconsistent with regulations
prescribed by the Secretary) do not exceed
such limitation. If such anticipated con-
tributions exceed such a limitation, the
portion of each such employer’s contribu-
tions which is not deductible under section
404 shall be determined in accordance with
regulations prescribed by the Secretary.

(7) Allocations
(A) In general

Except as provided in subparagraph (B), al-
locations of amounts under paragraphs (4),
(5), and (6) among the employers maintain-
ing the plan shall not be inconsistent with
regulations prescribed for this purpose by
the Secretary.

(B) Assets and liabilities of plan

For purposes of applying paragraphs (4)(A)
and (6)(A), the assets and liabilities of each
plan shall be treated as the assets and liabil-
ities which would be allocated to a plan
maintained by the employer if the employer
withdrew from the multiple employer plan.
(d) CSEC plans

Notwithstanding any other provision of this

section, in the case of a CSEC plan—

(1) Funding

The requirements of section 412 shall be de-
termined as if all participants in the plan were
employed by a single employer.

(2) Application of provisions

Paragraphs (1), (2), (3), and (5) of subsection
(c) shall apply.

(3) Deduction limitations

Each applicable limitation provided by sec-
tion 404(a) shall be determined as if all partici-
pants in the plan were employed by a single
employer. The amounts contributed to or
under the plan by each employer who main-
tains the plan (for the portion of the taxable
year included within a plan year) shall be con-
sidered not to exceed such applicable limita-
tion if the anticipated employer contributions
for such plan year of all employers (deter-
mined in a reasonable manner not incon-
sistent with regulations prescribed by the Sec-
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retary) do not exceed such limitation. If such
anticipated contributions exceed such limita-
tion, the portion of each such employer’s con-
tributions which is not deductible under sec-
tion 404 shall be determined in accordance
with regulations prescribed by the Secretary.
(4) Allocations

Allocations of amounts under paragraph (3)
and subsection (c)(b) among the employers
maintaining the plan shall not be inconsistent
with the regulations prescribed for this pur-
pose by the Secretary.

(e) Application of qualification requirements for

certain multiple employer plans with pooled
plan providers
(1) In general

Except as provided in paragraph (2), if a de-
fined contribution plan to which subsection (c)
applies—

(A) is maintained by employers which have

a common interest other than having adopt-

ed the plan, or

(B) in the case of a plan not described in
subparagraph (A), has a pooled plan pro-
vider,

then the plan shall not be treated as failing to
meet the requirements under this title appli-
cable to a plan described in section 401(a) or to
a plan that consists of individual retirement
accounts described in section 408 (including by
reason of subsection (c¢) thereof), whichever is
applicable, merely because one or more em-
ployers of employees covered by the plan fail
to take such actions as are required of such
employers for the plan to meet such require-
ments.
(2) Limitations

(A) In general

Paragraph (1) shall not apply to any plan
unless the terms of the plan provide that in
the case of any employer in the plan failing
to take the actions described in paragraph
1—

(i) the assets of the plan attributable to
employees of such employer (or bene-
ficiaries of such employees) will be trans-
ferred to a plan maintained only by such
employer (or its successor), to an eligible
retirement plan as defined in section
402(c)(8)(B) for each individual whose ac-
count is transferred, or to any other ar-
rangement that the Secretary determines
is appropriate, unless the Secretary deter-
mines it is in the best interests of the em-
ployees of such employer (and the bene-
ficiaries of such employees) to retain the
assets in the plan, and

(ii) such employer (and not the plan with
respect to which the failure occurred or
any other employer in such plan) shall, ex-
cept to the extent provided by the Sec-
retary, be liable for any liabilities with re-
spect to such plan attributable to employ-
ees of such employer (or beneficiaries of
such employees).

(B) Failures by pooled plan providers

If the pooled plan provider of a plan de-
scribed in paragraph (1)(B) does not perform
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substantially all of the administrative du-
ties which are required of the provider under
paragraph (3)(A)(i) for any plan year, the
Secretary may provide that the determina-
tion as to whether the plan meets the re-
quirements under this title applicable to a
plan described in section 401(a) or to a plan
that consists of individual retirement ac-
counts described in section 408 (including by
reason of subsection (c) thereof), whichever
is applicable, shall be made in the same
manner as would be made without regard to
paragraph (1).

(3) Pooled plan provider

(A) In general

For purposes of this subsection, the term
‘‘pooled plan provider’” means, with respect
to any plan, a person who—

(i) is designated by the terms of the plan
as a named fiduciary (within the meaning
of section 402(a)(2) of the Employee Retire-
ment Income Security Act of 1974), as the
plan administrator, and as the person re-
sponsible to perform all administrative du-
ties (including conducting proper testing
with respect to the plan and the employees
of each employer in the plan) which are
reasonably necessary to ensure that—

(I) the plan meets any requirement ap-
plicable under the Employee Retirement
Income Security Act of 1974 or this title
to a plan described in section 401(a) or to
a plan that consists of individual retire-
ment accounts described in section 408
(including by reason of subsection (c)
thereof), whichever is applicable, and

(IT) each employer in the plan takes
such actions as the Secretary or such
person determines are necessary for the
plan to meet the requirements described
in subclause (I), including providing to
such person any disclosures or other in-
formation which the Secretary may re-
quire or which such person otherwise de-
termines are necessary to administer the
plan or to allow the plan to meet such
requirements,

(ii) registers as a pooled plan provider
with the Secretary, and provides such
other information to the Secretary as the
Secretary may require, before beginning
operations as a pooled plan provider,

(iii) acknowledges in writing that such
person is a named fiduciary (within the
meaning of section 402(a)(2) of the Em-
ployee Retirement Income Security Act of
1974), and the plan administrator, with re-
spect to the plan, and

(iv) is responsible for ensuring that all
persons who handle assets of, or who are fi-
duciaries of, the plan are bonded in accord-
ance with section 412 of the Employee Re-
tirement Income Security Act of 1974.

(B) Audits, examinations and investigations

The Secretary may perform audits, exami-
nations, and investigations of pooled plan
providers as may be necessary to enforce and
carry out the purposes of this subsection.
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(C) Aggregation rules

For purposes of this paragraph, in deter-
mining whether a person meets the require-
ments of this paragraph to be a pooled plan
provider with respect to any plan, all per-
sons who perform services for the plan and
who are treated as a single employer under
subsection (b), (¢), (m), or (o) of section 414
shall be treated as one person.

(D) Treatment of employers as plan sponsors

Except with respect to the administrative
duties of the pooled plan provider described
in subparagraph (A)(i), each employer in a
plan which has a pooled plan provider shall
be treated as the plan sponsor with respect
to the portion of the plan attributable to
employees of such employer (or beneficiaries
of such employees).

(4) Guidance

(A) In general

The Secretary shall issue such guidance as
the Secretary determines appropriate to
carry out this subsection, including guid-
ance—

(i) to identify the administrative duties
and other actions required to be performed
by a pooled plan provider under this sub-
section,

(ii) which describes the procedures to be
taken to terminate a plan which fails to
meet the requirements to be a plan de-
scribed in paragraph (1), including the
proper treatment of, and actions needed to
be taken by, any employer in the plan and
the assets and liabilities of the plan attrib-
utable to employees of such employer (or
beneficiaries of such employees), and

(iii) identifying appropriate cases to
which the rules of paragraph (2)(A) will
apply to employers in the plan failing to
take the actions described in paragraph
(1).

The Secretary shall take into account under
clause (iii) whether the failure of an em-
ployer or pooled plan provider to provide
any disclosures or other information, or to
take any other action, necessary to admin-
ister a plan or to allow a plan to meet re-
quirements applicable to the plan under sec-
tion 401(a) or 408, whichever is applicable,
has continued over a period of time that
demonstrates a lack of commitment to com-
pliance.

(B) Good faith compliance with law before
guidance

An employer or pooled plan provider shall
not be treated as failing to meet a require-
ment of guidance issued by the Secretary
under this paragraph if, before the issuance
of such guidance, the employer or pooled
plan provider complies in good faith with a
reasonable interpretation of the provisions
of this subsection to which such guidance re-
lates.

(5) Model plan

The Secretary shall publish model plan lan-

guage which meets the requirements of this
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subsection and of paragraphs (43) and (44) of
section 3 of the Employee Retirement Income
Security Act of 1974 and which may be adopted
in order for a plan to be treated as a plan de-
scribed in paragraph (1)(B).

(Added Pub. L. 93-406, title II, §1014, Sept. 2,
1974, 88 Stat. 924; amended Pub. L. 94-455, title
XIX, §1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834;
Pub. L. 96-364, title II, §208(d), Sept. 26, 1980, 94
Stat. 1290; Pub. L. 100-647, title I, §1011(h)(10),
title VI, §60568(a)—(c), Nov. 10, 1988, 102 Stat. 3466,
3698, 3699; Pub. L. 101-508, title XI, §11704(a)(4),
Nov. 5, 1990, 104 Stat. 1388-518; Pub. L. 113-97,
title II, §202(b), Apr. 7, 2014, 128 Stat. 1134; Pub.
L. 115-141, div. U, title IV, §401(a)(86), Mar. 23,
2018, 132 Stat. 1188; Pub. L. 116-94, div. O, title I,
§101(a)(1), (2), Dec. 20, 2019, 133 Stat. 3138, 3141.)

Editorial Notes

REFERENCES IN TEXT

The Employee Retirement Income Security Act of
1974, referred to in subsecs. (b)(6) and (e), is Pub. L.
93-406, Sept. 2, 1974, 88 Stat. 829. Part 1 of subtitle E of
title IV of the Employee Retirement Income Security
Act of 1974 is classified generally to part 1 (§1381 et
seq.) of subtitle E of subchapter III of chapter 18 of
Title 29, Labor. Sections 3(43), (44), 402(a)(2), and 412 of
the Act are classified to sections 1002(43), (44), 1102(a)(2),
and 1112, respectively, of Title 29. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1001 of Title 29 and Tables.

The date of enactment of the Technical and Miscella-
neous Revenue Act of 1988, referred to in subsec.
(c)(4)(B), is the date of enactment of Pub. L. 100-647,
which was approved Nov. 10, 1988.

AMENDMENTS
2019—Subsec. (¢)(2). Pub. L. 116-94, §101(a)(2), sub-
stituted ‘‘sections 401(a) and 408(c)” for ‘‘section
401(a)”’.

Subsec. (e). Pub. L. 116-94, §101(a)(1), added subsec.
(e).

2018—Subsec. (b)(6). Pub. L. 115-141, §401(a)(86), sub-
stituted ‘“‘and section 4971(e)”’ for ‘‘and the last sen-
tence of section 4971(a)’’ in concluding provisions.

2014—Subsec. (d). Pub. L. 113-97 added subsec. (d).

1990—Subsec. (c)(7)(B). Pub. L. 101-508 substituted
““Assets” for ‘‘Asset’ in heading.

1988—Subsec. (b)(9). Pub. L. 100-647, §1011(h)(10), added
par. (9).

Subsec. (c¢). Pub. L. 100-647, §6058(c), struck out at end
‘““Allocations of amounts under paragraphs (4), (5), and
(6), among the employers maintaining the plan, shall
not be inconsistent with regulations prescribed for this
purpose by the Secretary.”

Subsec. (¢)(4). Pub. L. 100-647, §6058(a), amended par.
(4) generally. Prior to amendment, par. (4) read as fol-
lows: ‘“The minimum funding standard provided by sec-
tion 412 shall be determined as if all participants in the
plan were employed by a single employer.”’

Subsec. (c)(6). Pub. L. 100-647, §6058(b), amended par.
(6) generally. Prior to amendment, par. (6) read as fol-
lows: ‘“‘Each applicable limitation provided by section
404(a) shall be determined as if all participants in the
plan were employed by a single employer. The amounts
contributed to or under the plan by each employer who
maintains the plan, for the portion of this taxable year
which is included within such a plan year, shall be con-
sidered not to exceed such a limitation if the antici-
pated employer contributions for such plan year (deter-
mined in a reasonable manner not inconsistent with
regulations prescribed by the Secretary) do not exceed
such limitation. If such anticipated contributions ex-
ceed such a limitation, the portion of each such em-
ployer’s contributions which is not deductible under
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section 404 shall be determined in accordance with reg-
ulations prescribed by the Secretary.”’
Subsec. (¢)(7). Pub. L. 100-647, §6058(c), added par. (7).
1980—Subsec. (b)(6). Pub. L. 96-364 inserted provisions
relating to withdrawal liability of employer.
1976—Subsecs. (b), (c). Pub. L. 94-455 struck out ‘‘or
his delegate’ after ‘‘Secretary’’.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2019 AMENDMENT; CONSTRUCTION

Amendment by Pub. L. 116-94 applicable to plan years
beginning after Dec. 31, 2020, and not to be construed as
limiting the authority of the Secretary of the Treasury
or the Secretary’s delegate to provide for the proper
treatment of a failure to meet any requirement appli-
cable under the Internal Revenue Code of 1986 with re-
spect to one employer (and its employees) in a multiple
employer plan, see section 101(e) of Pub. L. 116-94, set
out as an Effective Date of 2019 Amendment note under
section 408 of this title.

EFFECTIVE DATE OF 2014 AMENDMENT

Amendment by Pub. L. 113-97 applicable to years be-
ginning after Dec. 31, 2013, see section 3 of Pub. L.
113-97, set out as a note under section 401 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by section 1011(h)(10) of Pub. L. 100-647
effective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
1019(a) of Pub. L. 100-647, set out as a note under sec-
tion 1 of this title.

Pub. L. 100-647, title VI, §6058(d), Nov. 10, 1988, 102
Stat. 3699, provided that: ‘“‘Except as provided in para-
graph (2), the amendments made by this section
[amending this section] shall apply to plan years begin-
ning after the date of the enactment of this Act [Nov.
10, 1988].”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
see section 210(a) of Pub. L. 96-364, set out as an Effec-
tive Date note under section 194A of this title.

EFFECTIVE DATE

Section applicable, except as otherwise provided in
section 1017(c) through (i) of Pub. L. 93-406, for plan
years beginning after Sept. 2, 1974, and, in the case of
plans in existence on Jan. 1, 1974, for plan years begin-
ning after Dec. 31, 1975, see section 1017 of Pub. L.
93-406, set out as an Effective Date; Transitional Rules
note under section 410 of this title.

MODIFICATION OF MODEL PLAN LANGUAGE, ETC.

Pub. L. 117-328, div. T, title I, §106(f), Dec. 29, 2022, 136
Stat. 5288, provided that:

‘(1) PLAN NOTIFICATIONS.—The Secretary of the
Treasury (or the Secretary’s delegate), in consultation
with the Secretary of Labor, shall modify the model
plan language published under section 413(e)(5) of the
Internal Revenue Code of 1986 to include language that
requires participating employers be notified that the
plan is subject to the Employee Retirement Income Se-
curity Act of 1974 [29 U.S.C. 1001 et seq.] and that such
employer is a plan sponsor with respect to its employ-
ees participating in the multiple employer plan and, as
such, has certain fiduciary duties with respect to the
plan and to its employees.

‘(2) MODEL PLANS FOR MULTIPLE EMPLOYER 403(B)
PLANS.—For plans to which section 403(b)(15)(A) of the
Internal Revenue Code of 1986 applies (other than a
plan maintained for its employees by a State, a polit-
ical subdivision of a State, or an agency or instrumen-
tality of any one or more of the foregoing), the Sec-
retary of the Treasury (or the Secretary’s delegate), in
consultation with the Secretary of Labor, shall publish
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model plan language similar to model plan language
published under section 413(e)(5) of such Code.

‘“(3) EDUCATIONAL OUTREACH TO EMPLOYERS EXEMPT
FROM TAX.—The Secretary of the Treasury (or the Sec-
retary’s delegate), in consultation with the Secretary
of Labor, shall provide education and outreach to in-
crease awareness to employers described in section
501(c)(3) of the Internal Revenue Code of 1986, and which
are exempt from tax under section 501(a) of such Code,
that multiple employer plans are subject to the Em-
ployee Retirement Income Security Act of 1974 and
that such employer is a plan sponsor with respect to its
employees participating in the multiple employer plan
and, as such, has certain fiduciary duties with respect
to the plan and to its employees.”

§414. Definitions and special rules

(a) Service for predecessor employer
For purposes of this part—

(1) in any case in which the employer main-
tains a plan of a predecessor employer, service
for such predecessor shall be treated as service
for the employer, and

(2) in any case in which the employer main-
tains a plan which is not the plan maintained
by a predecessor employer, service for such
predecessor shall, to the extent provided in
regulations prescribed by the Secretary, be
treated as service for the employer.

(b) Employees of controlled group of corpora-
tions

(1) In general

For purposes of sections 401, 408(k), 408(p),
410, 411, 415, and 416, all employees of all cor-
porations which are members of a controlled
group of corporations (within the meaning of
section 15663(a), determined without regard to
section 1563(a)(4) and (e)(3)(C)) shall be treated
as employed by a single employer. With re-
spect to a plan adopted by more than one such
corporation, the applicable limitations pro-
vided by section 404(a) shall be determined as
if all such employers were a single employer,
and allocated to each employer in accordance
with regulations prescribed by the Secretary.
(2) Special rules for applying family attribu-

tion

For purposes of applying the attribution
rules under section 1563 with respect to para-
graph (1), the following rules apply:

(A) Community property laws shall be dis-
regarded for purposes of determining owner-
ship.

(B) Except as provided by the Secretary,
stock of an individual not attributed under
section 1563(e)(b) to such individual’s spouse
shall not be attributed to such spouse by
reason of the combined application of para-
graphs (1) and (6)(A) of section 1563(e).

(C) Except as provided by the Secretary, in
the case of stock in different corporations
that is attributed to a child under section
1563(e)(6)(A) from each parent, and is not at-
tributed to such parents as spouses under
section 1563(e)(5), such attribution to the
child shall not by itself result in such cor-
porations being members of the same con-
trolled group.

(3) Plan shall not fail to be treated as satis-
fying this section

If application of paragraph (2) causes 2 or
more entities to be a controlled group or to no

longer be in a controlled group, such change
shall be treated as a transaction to which sec-
tion 410(b)(6)(C) applies.

(c) Employees of partnerships, proprietorships,

etc., which are under common control
(1) In general

Except as provided in paragraph (2), for pur-
poses of sections 401, 408(k), 408(p), 410, 411, 415,
and 416, under regulations prescribed by the
Secretary, all employees of trades or busi-
nesses (whether or not incorporated) which are
under common control shall be treated as em-
ployed by a single employer. The regulations
prescribed under this subsection shall be based
on principles similar to the principles which
apply in the case of subsection (b).

(2) Special rules relating to church plans
(A) General rule

Except as provided in subparagraphs (B)
and (C), for purposes of this subsection and
subsection (m), an organization that is oth-
erwise eligible to participate in a church
plan shall not be aggregated with another
such organization and treated as a single
employer with such other organization for a
plan year beginning in a taxable year un-
less—

(i) one such organization provides (di-
rectly or indirectly) at least 80 percent of
the operating funds for the other organiza-
tion during the preceding taxable year of
the recipient organization, and

(ii) there is a degree of common manage-
ment or supervision between the organiza-
tions such that the organization providing
the operating funds is directly involved in
the day-to-day operations of the other or-
ganization.

(B) Nonqualified church-controlled organiza-
tions

Notwithstanding subparagraph (A), for
purposes of this subsection and subsection
(m), an organization that is a nonqualified
church-controlled organization shall be ag-
gregated with 1 or more other nonqualified
church-controlled organizations, or with an
organization that is not exempt from tax
under section 501, and treated as a single em-
ployer with such other organization, if at
least 80 percent of the directors or trustees
of such other organization are either rep-
resentatives of, or directly or indirectly con-
trolled by, such nonqualified church-con-
trolled organization. For purposes of this
subparagraph, the term ‘‘nonqualified
church-controlled organization’” means a
church-controlled tax-exempt organization
described in section 501(c)(3) that is not a
qualified church-controlled organization (as
defined in section 3121(w)(3)(B)).

(C) Permissive aggregation among church-re-
lated organizations

The church or convention or association of
churches with which an organization de-
scribed in subparagraph (A) is associated
(within the meaning of subsection (e)(3)(D)),
or an organization designated by such
church or convention or association of
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