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the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to generation-skipping transfers 
(within the meaning of section 2611 of this title) made 
after Oct. 22, 1986, except as otherwise provided, see sec-
tion 1433 of Pub. L. 99–514, set out as a note under sec-
tion 2601 of this title. 

§ 2632. Special rules for allocation of GST exemp-
tion 

(a) Time and manner of allocation 

(1) Time 

Any allocation by an individual of his GST 
exemption under section 2631(a) may be made 
at any time on or before the date prescribed 
for filing the estate tax return for such indi-
vidual’s estate (determined with regard to ex-
tensions), regardless of whether such a return 
is required to be filed. 

(2) Manner 

The Secretary shall prescribe by forms or 
regulations the manner in which any alloca-
tion referred to in paragraph (1) is to be made. 

(b) Deemed allocation to certain lifetime direct 
skips 

(1) In general 

If any individual makes a direct skip during 
his lifetime, any unused portion of such indi-
vidual’s GST exemption shall be allocated to 
the property transferred to the extent nec-
essary to make the inclusion ratio for such 
property zero. If the amount of the direct skip 
exceeds such unused portion, the entire unused 
portion shall be allocated to the property 
transferred. 

(2) Unused portion 

For purposes of paragraph (1), the unused 
portion of an individual’s GST exemption is 
that portion of such exemption which has not 
previously been allocated by such individual 
(or treated as allocated under paragraph (1) or 
subsection (c)(1)). 

(3) Subsection not to apply in certain cases 

An individual may elect to have this sub-
section not apply to a transfer. 

(c) Deemed allocation to certain lifetime trans-
fers to GST trusts 

(1) In general 

If any individual makes an indirect skip dur-
ing such individual’s lifetime, any unused por-
tion of such individual’s GST exemption shall 
be allocated to the property transferred to the 
extent necessary to make the inclusion ratio 
for such property zero. If the amount of the in-
direct skip exceeds such unused portion, the 
entire unused portion shall be allocated to the 
property transferred. 

(2) Unused portion 

For purposes of paragraph (1), the unused 
portion of an individual’s GST exemption is 
that portion of such exemption which has not 
previously been—

(A) allocated by such individual, 

(B) treated as allocated under subsection 
(b) with respect to a direct skip occurring 
during or before the calendar year in which 
the indirect skip is made, or 

(C) treated as allocated under paragraph 
(1) with respect to a prior indirect skip. 

(3) Definitions 

(A) Indirect skip 

For purposes of this subsection, the term 
‘‘indirect skip’’ means any transfer of prop-
erty (other than a direct skip) subject to the 
tax imposed by chapter 12 made to a GST 
trust. 

(B) GST trust 

The term ‘‘GST trust’’ means a trust that 
could have a generation-skipping transfer 
with respect to the transferor unless—

(i) the trust instrument provides that 
more than 25 percent of the trust corpus 
must be distributed to or may be with-
drawn by one or more individuals who are 
non-skip persons—

(I) before the date that the individual 
attains age 46, 

(II) on or before one or more dates 
specified in the trust instrument that 
will occur before the date that such indi-
vidual attains age 46, or 

(III) upon the occurrence of an event 
that, in accordance with regulations pre-
scribed by the Secretary, may reason-
ably be expected to occur before the date 
that such individual attains age 46,

(ii) the trust instrument provides that 
more than 25 percent of the trust corpus 
must be distributed to or may be with-
drawn by one or more individuals who are 
non-skip persons and who are living on the 
date of death of another person identified 
in the instrument (by name or by class) 
who is more than 10 years older than such 
individuals, 

(iii) the trust instrument provides that, 
if one or more individuals who are non-
skip persons die on or before a date or 
event described in clause (i) or (ii), more 
than 25 percent of the trust corpus either 
must be distributed to the estate or es-
tates of one or more of such individuals or 
is subject to a general power of appoint-
ment exercisable by one or more of such 
individuals, 

(iv) the trust is a trust any portion of 
which would be included in the gross es-
tate of a non-skip person (other than the 
transferor) if such person died imme-
diately after the transfer, 

(v) the trust is a charitable lead annuity 
trust (within the meaning of section 
2642(e)(3)(A)) or a charitable remainder an-
nuity trust or a charitable remainder 
unitrust (within the meaning of section 
664(d)), or 

(vi) the trust is a trust with respect to 
which a deduction was allowed under sec-
tion 2522 for the amount of an interest in 
the form of the right to receive annual 
payments of a fixed percentage of the net 
fair market value of the trust property 
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(determined yearly) and which is required 
to pay principal to a non-skip person if 
such person is alive when the yearly pay-
ments for which the deduction was allowed 
terminate.

For purposes of this subparagraph, the value 
of transferred property shall not be consid-
ered to be includible in the gross estate of a 
non-skip person or subject to a right of with-
drawal by reason of such person holding a 
right to withdraw so much of such property 
as does not exceed the amount referred to in 
section 2503(b) with respect to any trans-
feror, and it shall be assumed that powers of 
appointment held by non-skip persons will 
not be exercised. 

(4) Automatic allocations to certain GST trusts 

For purposes of this subsection, an indirect 
skip to which section 2642(f) applies shall be 
deemed to have been made only at the close of 
the estate tax inclusion period. The fair mar-
ket value of such transfer shall be the fair 
market value of the trust property at the close 
of the estate tax inclusion period. 

(5) Applicability and effect 

(A) In general 

An individual—
(i) may elect to have this subsection not 

apply to—
(I) an indirect skip, or 
(II) any or all transfers made by such 

individual to a particular trust, and

(ii) may elect to treat any trust as a 
GST trust for purposes of this subsection 
with respect to any or all transfers made 
by such individual to such trust. 

(B) Elections 

(i) Elections with respect to indirect skips 

An election under subparagraph (A)(i)(I) 
shall be deemed to be timely if filed on a 
timely filed gift tax return for the cal-
endar year in which the transfer was made 
or deemed to have been made pursuant to 
paragraph (4) or on such later date or dates 
as may be prescribed by the Secretary. 

(ii) Other elections 

An election under clause (i)(II) or (ii) of 
subparagraph (A) may be made on a timely 
filed gift tax return for the calendar year 
for which the election is to become effec-
tive. 

(d) Retroactive allocations 

(1) In general 

If—
(A) a non-skip person has an interest or a 

future interest in a trust to which any trans-
fer has been made, 

(B) such person—
(i) is a lineal descendant of a grand-

parent of the transferor or of a grand-
parent of the transferor’s spouse or former 
spouse, and 

(ii) is assigned to a generation below the 
generation assignment of the transferor, 
and

(C) such person predeceases the transferor,

then the transferor may make an allocation of 
any of such transferor’s unused GST exemp-
tion to any previous transfer or transfers to 
the trust on a chronological basis. 

(2) Special rules 

If the allocation under paragraph (1) by the 
transferor is made on a gift tax return filed on 
or before the date prescribed by section 6075(b) 
for gifts made within the calendar year within 
which the non-skip person’s death occurred—

(A) the value of such transfer or transfers 
for purposes of section 2642(a) shall be deter-
mined as if such allocation had been made 
on a timely filed gift tax return for each cal-
endar year within which each transfer was 
made, 

(B) such allocation shall be effective im-
mediately before such death, and 

(C) the amount of the transferor’s unused 
GST exemption available to be allocated 
shall be determined immediately before such 
death. 

(3) Future interest 

For purposes of this subsection, a person has 
a future interest in a trust if the trust may 
permit income or corpus to be paid to such 
person on a date or dates in the future. 

(e) Allocation of unused GST exemption 

(1) In general 

Any portion of an individual’s GST exemp-
tion which has not been allocated within the 
time prescribed by subsection (a) shall be 
deemed to be allocated as follows—

(A) first, to property which is the subject 
of a direct skip occurring at such individ-
ual’s death, and 

(B) second, to trusts with respect to which 
such individual is the transferor and from 
which a taxable distribution or a taxable 
termination might occur at or after such in-
dividual’s death. 

(2) Allocation within categories 

(A) In general 

The allocation under paragraph (1) shall be 
made among the properties described in sub-
paragraph (A) thereof and the trusts de-
scribed in subparagraph (B) thereof, as the 
case may be, in proportion to the respective 
amounts (at the time of allocation) of the 
nonexempt portions of such properties or 
trusts. 

(B) Nonexempt portion 

For purposes of subparagraph (A), the term 
‘‘nonexempt portion’’ means the value (at 
the time of allocation) of the property or 
trust, multiplied by the inclusion ratio with 
respect to such property or trust. 

(Added Pub. L. 99–514, title XIV, § 1431(a), Oct. 22, 
1986, 100 Stat. 2721; amended Pub. L. 100–647, title 
I, § 1014(g)(16), Nov. 10, 1988, 102 Stat. 3566; Pub. 
L. 107–16, title V, § 561(a), (b), June 7, 2001, 115 
Stat. 86, 89.)

Editorial Notes 

AMENDMENTS 

2001—Subsec. (b)(2). Pub. L. 107–16, § 561(b), sub-
stituted ‘‘or subsection (c)(1)’’ for ‘‘with respect to a 
prior direct skip’’. 
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Subsecs. (c) to (e). Pub. L. 107–16, § 561(a), added sub-
secs. (c) and (d) and redesignated former subsec. (c) as 
(e). 

1988—Subsec. (b)(2). Pub. L. 100–647 substituted ‘‘para-
graph (1) with respect to a prior direct skip)’’ for ‘‘para-
graph (1)) with respect to a prior direct skip’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–16, title V, § 561(c), June 7, 2001, 115 Stat. 
89, provided that: 

‘‘(1) DEEMED ALLOCATION.—Section 2632(c) of the In-
ternal Revenue Code of 1986 (as added by subsection 
(a)), and the amendment made by subsection (b) 
[amending this section], shall apply to transfers subject 
to chapter 11 or 12 made after December 31, 2000, and to 
estate tax inclusion periods ending after December 31, 
2000. 

‘‘(2) RETROACTIVE ALLOCATIONS.—Section 2632(d) of 
the Internal Revenue Code of 1986 (as added by sub-
section (a)) shall apply to deaths of non-skip persons 
occurring after December 31, 2000.’’

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to generation-skipping transfers 
(within the meaning of section 2611 of this title) made 
after Oct. 22, 1986, except as otherwise provided, see sec-
tion 1433 of Pub. L. 99–514, set out as a note under sec-
tion 2601 of this title.

Subchapter E—Applicable Rate; Inclusion Ratio 

Sec. 

2641. Applicable rate. 
2642. Inclusion ratio. 

§ 2641. Applicable rate 

(a) General rule 

For purposes of this chapter, the term ‘‘appli-
cable rate’’ means, with respect to any genera-
tion-skipping transfer, the product of—

(1) the maximum Federal estate tax rate, 
and 

(2) the inclusion ratio with respect to the 
transfer. 

(b) Maximum Federal estate tax rate 

For purposes of subsection (a), the term ‘‘max-
imum Federal estate tax rate’’ means the max-
imum rate imposed by section 2001 on the es-
tates of decedents dying at the time of the tax-
able distribution, taxable termination, or direct 
skip, as the case may be. 

(Added Pub. L. 99–514, title XIV, § 1431(a), Oct. 22, 
1986, 100 Stat. 2722.)

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section applicable to generation-skipping transfers 
(within the meaning of section 2611 of this title) made 
after Oct. 22, 1986, except as otherwise provided, see sec-
tion 1433 of Pub. L. 99–514, set out as a note under sec-
tion 2601 of this title. 

MODIFICATION OF GENERATION-SKIPPING TRANSFER TAX 

Pub. L. 111–312, title III, § 302(c), Dec. 17, 2010, 124 
Stat. 3302, provided that: ‘‘In the case of any genera-

tion-skipping transfer made after December 31, 2009, 
and before January 1, 2011, the applicable rate deter-
mined under section 2641(a) of the Internal Revenue 
Code of 1986 shall be zero.’’

§ 2642. Inclusion ratio 

(a) Inclusion ratio defined 

For purposes of this chapter—

(1) In general 

Except as otherwise provided in this section, 
the inclusion ratio with respect to any prop-
erty transferred in a generation-skipping 
transfer shall be the excess (if any) of 1 over—

(A) except as provided in subparagraph (B), 
the applicable fraction determined for the 
trust from which such transfer is made, or 

(B) in the case of a direct skip, the applica-
ble fraction determined for such skip. 

(2) Applicable fraction 

For purposes of paragraph (1), the applicable 
fraction is a fraction—

(A) the numerator of which is the amount 
of the GST exemption allocated to the trust 
(or in the case of a direct skip, allocated to 
the property transferred in such skip), and 

(B) the denominator of which is—
(i) the value of the property transferred 

to the trust (or involved in the direct 
skip), reduced by 

(ii) the sum of—
(I) any Federal estate tax or State 

death tax actually recovered from the 
trust attributable to such property, and 

(II) any charitable deduction allowed 
under section 2055 or 2522 with respect to 
such property. 

(3) Severing of trusts 

(A) In general 

If a trust is severed in a qualified sever-
ance, the trusts resulting from such sever-
ance shall be treated as separate trusts 
thereafter for purposes of this chapter. 

(B) Qualified severance 

For purposes of subparagraph (A)—

(i) In general 

The term ‘‘qualified severance’’ means 
the division of a single trust and the cre-
ation (by any means available under the 
governing instrument or under local law) 
of two or more trusts if—

(I) the single trust was divided on a 
fractional basis, and 

(II) the terms of the new trusts, in the 
aggregate, provide for the same succes-
sion of interests of beneficiaries as are 
provided in the original trust. 

(ii) Trusts with inclusion ratio greater than 
zero 

If a trust has an inclusion ratio of great-
er than zero and less than 1, a severance is 
a qualified severance only if the single 
trust is divided into two trusts, one of 
which receives a fractional share of the 
total value of all trust assets equal to the 
applicable fraction of the single trust im-
mediately before the severance. In such 
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