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close of the last day on which, under the terms of
the plan, claims for reimbursement may be made
with respect to such plan year), the subsequent
plan year.

‘“(e) CHANGE IN ELECTION AMOUNT.—For plan years
ending in 2021, a plan that includes a health flexible
spending arrangement or dependent care flexible spend-
ing arrangement shall not fail to be treated as a cafe-
teria plan under the Internal Revenue Code of 1986
merely because such plan or arrangement allows an
employee to make an election to modify prospectively
the amount (but not in excess of any applicable dollar
limitation) of such employee’s contributions to any
such flexible spending arrangement (without regard to
any change in status).

‘“(f) DEFINITIONS.—Any term used in this section
which is also used in section 106, 125, or 129 of the Inter-
nal Revenue Code of 1986, or the regulations or guid-
ance thereunder, shall have the same meaning as when
used in such section, regulations, or guidance.

‘(g) PLAN AMENDMENTS.—A plan that includes a
health flexible spending arrangement or dependent care
flexible spending arrangement shall not fail to be treat-
ed as a cafeteria plan under the Internal Revenue Code
of 1986 merely because such plan or arrangement is
amended pursuant to a provision under this section and
such amendment is retroactive, if—

‘(1) such amendment is adopted not later than the
last day of the first calendar year beginning after the
end of the plan year in which the amendment is effec-
tive, and

‘(2) the plan or arrangement is operated consistent
with the terms of such amendment during the period
beginning on the effective date of the amendment and
ending on the date the amendment is adopted.”

NONENFORCEMENT OF AMENDMENT MADE BY SECTION
1151 oF PUB. L. 99-514 FOR FISCAL YEAR 1990

No monies appropriated by Pub. L. 101-136 to be used
to implement or enforce section 1151 of Pub. L. 99-514
or the amendments made by such section, see section
528 of Pub. L. 101-136, set out as a note under section 89
of this title.

TREATMENT OF PRE-1989 ELECTIONS FOR DEPENDENT
CARE ASSISTANCE UNDER CAFETERIA PLANS

Pub. L. 100-647, title VI, §6063, Nov. 10, 1988, 102 Stat.
3700, provided that: ‘“‘For purposes of section 125 of the
1986 Code, a plan shall not be treated as failing to be a
cafeteria plan solely because under the plan a partici-
pant elected before January 1, 1989, to receive reim-
bursement under the plan for dependent care assistance
for periods after December 31, 1988, and such assistance
is includible in gross income under the provisions of
the Family Support Act of 1988 [Pub. L. 100-485, see Ta-
bles for classification].”

For provision that for purposes of section 125 of the
Internal Revenue Code of 1986, a plan shall not be treat-
ed as failing to be a cafeteria plan solely because under
the plan a participant elected before January 1, 1988, to
receive reimbursement under the plan for dependent
care assistance for periods after December 31, 1987, and
such assistance included reimbursement for expenses at
a camp where the dependent stays overnight, see sec-
tion 10101(b)(2) of Pub. L. 100-203, as added by Pub. L.
100-647, set out as an Effective Date of 1987 Amendment
note under section 21 of this title.

EXCEPTION FOR CERTAIN CAFETERIA PLANS AND
BENEFITS

Pub. L. 98-369, div. A, title V, §531(b)(5), July 18, 1984,
98 Stat. 883, as amended by Pub. L. 99-514, title XVIII,
§1853(b)(2), (3), Oct. 22, 1986, 100 Stat. 2870, 2871, provided
that:

‘“(A) GENERAL TRANSITIONAL RULE.—Any cafeteria
plan in existence on February 10, 1984, which failed as
of such date and continued to fail thereafter to satisfy
the rules relating to section 125 under proposed Treas-
ury regulations, and any benefit offered under such a
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cafeteria plan which failed as of such date and contin-
ued to fail thereafter to satisfy the rules of section 105,
106, 120, or 129 under proposed Treasury regulations,
will not fail to be a cafeteria plan under section 125 or
a nontaxable benefit under section 105, 106, 120, or 129
solely because of such failures. The preceding sentence
shall apply only with respect to cafeteria plans and
benefits provided under cafeteria plans before the ear-
lier of—

“(i) January 1, 1985, or

‘“(ii) the effective date of any modification to pro-

vide additional benefits after February 10, 1984.

¢“(B) SPECIAL TRANSITION RULE FOR ADVANCE ELECTION
BENEFIT BANKS.—Any benefit offered under a cafeteria
plan in existence on February 10, 1984, which failed as
of such date and continued to fail thereafter to satisfy
the rules of section 105, 106, 120, or 129 under proposed
Treasury regulations because an employee was assured
of receiving (in cash or any other benefit) amounts
available but unused for covered reimbursement during
the year without regard to whether he incurred covered
expenses, will not fail to be a nontaxable benefit under
such applicable section solely because of such failure.
The preceding sentence shall apply only with respect to
benefits provided under cafeteria plans before the ear-
lier of—

“(i) July 1, 1985, or
“(ii) the effective date of any modification to pro-

vide additional benefits after February 10, 1984.
Except as provided in Treasury regulations, the special
transition rule is available only for benefits with re-
spect to which, after December 31, 1984, contributions
are fixed before the period of coverage and taxable cash
is not available until the end of such period of cov-
erage.

“(C) PLANS FOR WHICH SUBSTANTIAL IMPLEMENTATION
COSTS WERE INCURRED.—For purposes of this paragraph,
any plan with respect to which substantial implemen-
tation costs had been incurred before February 10, 1984,
shall be treated as in existence on February 10, 1984.

‘(D) COLLECTIVE BARGAINING AGREEMENTS.—In the
case of any cafeteria plan in existence on February 10,
1984, and maintained pursuant to 1 or more collective
bargaining agreements between employee representa-
tives and 1 or more employers, the date on which the
last of such collective bargaining agreements termi-
nates (determined without regard to any extension
thereof agreed to after July 18, 1984) shall be sub-
stituted for ‘January 1, 1985’ in subparagraph (A) and
for ‘July 1, 1985’ in subparagraph (B). For purposes of
the preceding sentence, any plan amendment made pur-
suant to a collective bargaining agreement relating to
the plan which amends the plan solely to conform to
any requirement added by this section (or any require-
ment in the regulations under section 125 of the Inter-
nal Revenue Code of 1954 [now 1986] proposed on May 6,
1984) shall not be treated as a termination of such col-
lective bargaining agreement.

‘“(E) SPECIAL RULE WHERE CONTRIBUTIONS OR REIM-
BURSEMENTS SUSPENDED.—For purposes of subpara-
graphs (A) and (B), a plan shall not be treated as not
continuing to fail to satisfy the rules referred to in
such subparagraphs with respect to any benefit pro-
vided in the form of a flexible spending arrangement
merely because contributions or reimbursements (or
both) with respect to such plan were suspended before
January 1, 1985.”

§ 126. Certain cost-sharing payments
(a) General rule

Gross income does not include the excludable
portion of payments received under—

(1) The rural clean water program author-
ized by section 208(j) of the Federal Water Pol-
lution Control Act (33 U.S.C. 1288(j)).

(2) The rural abandoned mine program au-
thorized by section 406 of the Surface Mining
Control and Reclamation Act of 1977 (30 U.S.C.
1236).
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(3) The water bank program authorized by
the Water Bank Act (16 U.S.C. 1301 et seq.).

(4) The emergency conservation measures
program authorized by title IV of the Agricul-
tural Credit Act of 1978.

(6) The agricultural conservation program
authorized by the Soil Conservation and Do-
mestic Allotment Act (16 U.S.C. 590a).

(6) The resource conservation and develop-
ment program authorized by the Bankhead-
Jones Farm Tenant Act and by the Soil Con-
servation and Domestic Allotment Act (7
U.S.C. 1010; 16 U.S.C. 590a et seq.).

(7) Any small watershed program adminis-
tered by the Secretary of Agriculture which is
determined by the Secretary of the Treasury
or his delegate to be substantially similar to
the type of programs described in paragraphs
(1) through (8).

(8) Any program of a State, possession of the
United States, a political subdivision of any of
the foregoing, or the District of Columbia
under which payments are made to individuals
primarily for the purpose of conserving soil,
protecting or restoring the environment, im-
proving forests, or providing a habitat for
wildlife.

(b) Excludable portion
For purposes of this section—
(1) In general

The term ‘‘excludable portion’” means that
portion (or all) of a payment made to any per-
son under any program described in subsection
(a) which—

(A) is determined by the Secretary of Agri-
culture to be made primarily for the purpose
of conserving soil and water resources, pro-
tecting or restoring the environment, im-
proving forests, or providing a habitat for
wildlife, and

(B) is determined by the Secretary of the
Treasury or his delegate as not increasing
substantially the annual income derived
from the property.

(2) Payments not chargeable to capital account

The term ‘‘excludable portion’ does not in-
clude that portion of any payment which is
properly associated with an amount which is
allowable as a deduction for the taxable year
in which such amount is paid or incurred.

(c) Election for section not to apply
(1) In general

The taxpayer may elect not to have this sec-
tion (and section 1255) apply to any excludable
portion (or portion thereof).

(2) Manner and time for making election

Any election under paragraph (1) shall be
made in the manner prescribed by the Sec-
retary by regulations and shall be made not
later than the due date prescribed by law (in-
cluding extensions) for filing the return of tax
under this chapter for the taxable year in
which the payment was received or accrued.

(d) Denial of double benefits

No deduction or credit shall be allowed with
respect to any expenditure which is properly as-
sociated with any amount excluded from gross
income under subsection (a).
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(e) Basis of property not increased by reason of
excludable payments

Notwithstanding any provision of section 1016
to the contrary, no adjustment to basis shall be
made with respect to property acquired or im-
proved through the use of any payment, to the
extent that such adjustment would reflect any
amount which is excluded from gross income
under subsection (a).

(Added Pub. L. 95-600, title V, §543(a), Nov. 6,
1978, 92 Stat. 2888; amended Pub. L. 96-222, title
I, §105(a)(7)(A), (C), (E), Apr. 1, 1980, 94 Stat. 220,
221; Pub. L. 113-295, div. A, title II, §221(a)(22),
Dec. 19, 2014, 128 Stat. 4040; Pub. L. 115-141, div.
U, title IV, §401(b)(9), Mar. 23, 2018, 132 Stat.
1202.)

Editorial Notes
REFERENCES IN TEXT

The Water Bank Act, referred to in subsec. (a)(3), is
Pub. L. 91-559, Dec. 19, 1970, 84 Stat. 1468, which is clas-
sified generally to chapter 29 (§1301 et seq.) of Title 16,
Conservation. For complete classification of this Act to
the Code, see Short Title note set out under section
1301 of Title 16 and Tables.

The Agricultural Credit Act of 1978, referred to in
subsec. (a)(4), is Pub. L. 95-334, Aug. 4, 1978, 92 Stat. 420.
Title IV of the Agricultural Credit Act of 1978 is classi-
fied generally to chapter 42 (§2201 et seq.) of Title 16,
Conservation. For complete classification of this Act to
the Code, see Tables.

The Soil Conservation and Domestic Allotment Act,
referred to in subsec. (a)(5), (6), is act Apr. 27, 1935, ch.
85, 49 Stat. 163, which is classified generally to chapter
3B (§590a et seq.) of Title 16, Conservation. For com-
plete classification of this Act to the Code, see section
590q of Title 16 and Tables.

The Bankhead-Jones Farm Tenant Act, referred to in
subsec. (a)(6), is act July 22, 1937, ch. 517, 50 Stat. 522,
which is classified generally to chapter 33 (§1000 et seq.)
of Title 7, Agriculture. For complete classification of
this Act to the Code, see section 1000 of Title 7 and Ta-
bles.

PRIOR PROVISIONS

A prior section 126 was renumbered section 140 of this
title.

AMENDMENTS

2018—Subsec. (a)(7) to (9). Pub. L. 115-141 redesignated
pars. (8) and (9) as (7) and (8), respectively, and struck
out former par. (7) which read as follows: ‘“‘The forestry
incentives program authorized by section 4 of the Coop-
erative Forestry Assistance Act of 1978 (16 U.S.C.
2103).”

2014—Subsec. (a)(6) to (10). Pub. L. 113-295 redesig-
nated pars. (7) to (10) as (6) to (9), respectively, and
struck out former par. (6) which read as follows: ‘“The
great plains conservation program authorized by sec-
tion 16 of the Soil Conservation and Domestic Policy
Act (16 U.S.C. 590p(b)).”

1980—Subsec. (a). Pub. L. 96-222, §105(a)(7)(C), (B), in-
serted in par. (9) ‘‘or his delegate’ after ‘‘Secretary of
the Treasury’” and substituted in par. (10) ‘‘Any pro-
gram of a State, possession of the United States, a po-
litical subdivision of any of the foregoing, or the Dis-
trict of Columbia’ for ‘“Any State program’.

Subsec. (b). Pub. L. 96-222, §105(a)(7)(A), inserted pro-
visions relating to payments not chargeable to capital
account.

Subsec. (c). Pub. L. 96-222, §105(a)(7)(A), substituted
provisions allowing the taxpayer to elect not to have
this section apply to any excludable portion for provi-
sions relating to the application of subsec. (a) of this
section with other sections.
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Subsecs. (d), (e). Pub. L. 96-222, §105(a)(7)(A), added

subsecs. (d) and (e).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2014 AMENDMENT

Amendment by Pub. L. 113-295 effective Dec. 19, 2014,
subject to a savings provision, see section 221(b) of Pub.
L. 113-295, set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-222 effective, except as oth-
erwise provided, as if it had been included in provisions
of the Revenue Act of 1978, Pub. L. 95-600, to which such
amendment relates, see section 201 of Pub. L. 96-222, set

out as a note under section 32 of this title.

EFFECTIVE DATE
Pub. L. 95-600, title V, §543(d), Nov. 6, 1978, 92 Stat.

2890, provided that: ‘“The amendments made by this

section [enacting this section and section 1255 of this
title] shall apply with respect to grants made under the
programs after September 30, 1979.”’

SAVINGS PROVISION

For provisions that nothing in amendment by Pub. L.
115-141 be construed to affect treatment of certain

transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Mar. 23, 2018, for purposes of determining li-
ability for tax for periods ending after Mar. 23, 2018, see
section 401(e) of Pub. L. 115-141, set out as a note under

section 23 of this title.

§127. Educational assistance programs
(a) Exclusion from gross income
(1) In general
Gross income of an employee does not in-

clude amounts paid or expenses incurred by

the employer for educational assistance to the
employee if the assistance is furnished pursu-
ant to a program which is described in sub-
section (b).

(2) $5,250 maximum exclusion

If, but for this paragraph, this section would
exclude from gross income more than $5,250 of

educational assistance furnished to an indi-
vidual during a calendar year, this section
shall apply only to the first $5,250 of such as-
sistance so furnished.

(b) Educational assistance program
(1) In general

For purposes of this section an educational
assistance program is a separate written plan
of an employer for the exclusive benefit of his
employees to provide such employees with
educational assistance. The program must
meet the requirements of paragraphs (2)
through (6) of this subsection.

(2) Eligibility

The program shall benefit employees who
qualify under a classification set up by the
employer and found by the Secretary not to be
discriminatory in favor of employees who are
highly compensated employees (within the
meaning of section 414(q)) or their dependents.
For purposes of this paragraph, there shall be
excluded from consideration employees not in-
cluded in the program who are included in a
unit of employees covered by an agreement
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which the Secretary of Labor finds to be a col-
lective bargaining agreement between em-
ployee representatives and one or more em-
ployers, if there is evidence that educational
assistance benefits were the subject of good
faith bargaining between such employee rep-
resentatives and such employer or employers.
(3) Principal shareholders or owners

Not more than 5 percent of the amounts paid
or incurred by the employer for educational
assistance during the year may be provided for
the class of individuals who are shareholders
or owners (or their spouses or dependents),
each of whom (on any day of the year) owns
more than 5 percent of the stock or of the cap-
ital or profits interest in the employer.

(4) Other benefits as an alternative

A program must not provide eligible employ-
ees with a choice between educational assist-
ance and other remuneration includible in
gross income. For purposes of this section, the
business practices of the employer (as well as
the written program) will be taken into ac-
count.

(5) No funding required

A program referred to in paragraph (1) is not
required to be funded.
(6) Notification of employees

Reasonable notification of the availability
and terms of the program must be provided to
eligible employees.

(c) Definitions; special rules

For purposes of this section—
(1) Educational assistance
The term ‘‘educational assistance’ means—

(A) the payment, by an employer, of ex-
penses incurred by or on behalf of an em-
ployee for education of the employee (in-
cluding, but not limited to, tuition, fees, and
similar payments, books, supplies, and
equipment),

(B) in the case of payments made before
January 1, 2026, the payment by an em-
ployer, whether paid to the employee or to a
lender, of principal or interest on any quali-
fied education loan (as defined in section
221(d)(1)) incurred by the employee for edu-
cation of the employee, and

(C) the provision, by an employer, of
courses of instruction for such employee (in-
cluding books, supplies, and equipment),

but does not include payment for, or the provi-
sion of, tools or supplies which may be re-
tained by the employee after completion of a
course of instruction, or meals, lodging, or
transportation. The term ‘‘educational assist-
ance’ also does not include any payment for,
or the provision of any benefits with respect
to, any course or other education involving
sports, games, or hobbies.
(2) Employee

The term ‘‘employee’” includes, for any year,
an individual who is an employee within the
meaning of section 401(c)(1) (relating to self-
employed individuals).
(3) Employer

An individual who owns the entire interest
in an unincorporated trade or business shall be
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