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tection in subject matter employed in the de-
sign, and shall not be construed as securing any
right to subject matter excluded from protec-
tion under this chapter or as extending any sub-
sisting protection under this chapter.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2906.)

§1304. Commencement of protection

The protection provided for a design under
this chapter shall commence upon the earlier of
the date of publication of the registration under
section 1313(a) or the date the design is first
made public as defined by section 1310(b).

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

§1305. Term of protection

(a) IN GENERAL.—Subject to subsection (b), the
protection provided under this chapter for a de-
sign shall continue for a term of 10 years begin-
ning on the date of the commencement of pro-
tection under section 1304.

(b) EXPIRATION.—AIl terms of protection pro-
vided in this section shall run to the end of the
calendar year in which they would otherwise ex-
pire.

(c) TERMINATION OF RIGHTS.—Upon expiration
or termination of protection in a particular de-
sign under this chapter, all rights under this
chapter in the design shall terminate, regardless
of the number of different articles in which the
design may have been used during the term of
its protection.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

§1306. Design notice

(a) CONTENTS OF DESIGN NOTICE.—(1) Whenever
any design for which protection is sought under
this chapter is made public under section
1310(b), the owner of the design shall, subject to
the provisions of section 1307, mark it or have it
marked legibly with a design notice consisting
of—

(A) the words ‘‘Protected Design’’, the abbre-
viation ‘““Prot’d Des.”, or the letter “D” with
a circle, or the symbol “*D*’;

(B) the year of the date on which protection
for the design commenced; and

(C) the name of the owner, an abbreviation
by which the name can be recognized, or a
generally accepted alternative designation of
the owner.

Any distinctive identification of the owner may
be used for purposes of subparagraph (C) if it has
been recorded by the Administrator before the
design marked with such identification is reg-
istered.

(2) After registration, the registration number
may be used instead of the elements specified in
subparagraphs (B) and (C) of paragraph (1).

(b) LOCATION OF NOTICE.—The design notice
shall be so located and applied as to give reason-
able notice of design protection while the useful
article embodying the design is passing through
its normal channels of commerce.

(c) SUBSEQUENT REMOVAL OF NOTICE.—When
the owner of a design has complied with the pro-
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visions of this section, protection under this
chapter shall not be affected by the removal, de-
struction, or obliteration by others of the design
notice on an article.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

§ 1307. Effect of omission of notice

(a) ACTIONS WITH NOTICE.—Except as provided
in subsection (b), the omission of the notice pre-
scribed in section 1306 shall not cause loss of the
protection under this chapter or prevent recov-
ery for infringement under this chapter against
any person who, after receiving written notice
of the design protection, begins an undertaking
leading to infringement under this chapter.

(b) ACTIONS WITHOUT NOTICE.—The omission of
the notice prescribed in section 1306 shall pre-
vent any recovery under section 1323 against a
person who began an undertaking leading to in-
fringement under this chapter before receiving
written notice of the design protection. No in-
junction shall be issued under this chapter with
respect to such undertaking unless the owner of
the design reimburses that person for any rea-
sonable expenditure or contractual obligation in
connection with such undertaking that was in-
curred before receiving written notice of the de-
sign protection, as the court in its discretion di-
rects. The burden of providing written notice of
design protection shall be on the owner of the
design.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

§ 1308. Exclusive rights

The owner of a design protected under this
chapter has the exclusive right to—

(1) make, have made, or import, for sale or
for use in trade, any useful article embodying
that design; and

(2) sell or distribute for sale or for use in
trade any useful article embodying that de-
sign.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2908.)

§1309. Infringement

(a) AcCTS OF INFRINGEMENT.—Except as pro-
vided in subsection (b), it shall be infringement
of the exclusive rights in a design protected
under this chapter for any person, without the
consent of the owner of the design, within the
United States and during the term of such pro-
tection, to—

(1) make, have made, or import, for sale or
for use in trade, any infringing article as de-
fined in subsection (e); or

(2) sell or distribute for sale or for use in
trade any such infringing article.

(b) ACTS OF SELLERS AND DISTRIBUTORS.—A
seller or distributor of an infringing article who
did not make or import the article shall be
deemed to have infringed on a design protected
under this chapter only if that person—

(1) induced or acted in collusion with a man-
ufacturer to make, or an importer to import
such article, except that merely purchasing or
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giving an order to purchase such article in the
ordinary course of business shall not of itself
constitute such inducement or collusion; or

(2) refused or failed, upon the request of the
owner of the design, to make a prompt and full
disclosure of that person’s source of such arti-
cle, and that person orders or reorders such ar-
ticle after receiving notice by registered or
certified mail of the protection subsisting in
the design.

(c) AcTs WITHOUT KNOWLEDGE.—It shall not be
infringement under this section to make, have
made, import, sell, or distribute, any article em-
bodying a design which was created without
knowledge that a design was protected under
this chapter and was copied from such protected
design.

(d) AcTs IN ORDINARY COURSE OF BUSINESS.—A
person who incorporates into that person’s prod-
uct of manufacture an infringing article ac-
quired from others in the ordinary course of
business, or who, without knowledge of the pro-
tected design embodied in an infringing article,
makes or processes the infringing article for the
account of another person in the ordinary course
of business, shall not be deemed to have in-
fringed the rights in that design under this
chapter except under a condition contained in
paragraph (1) or (2) of subsection (b). Accepting
an order or reorder from the source of the in-
fringing article shall be deemed ordering or re-
ordering within the meaning of subsection (b)(2).

(e) INFRINGING ARTICLE DEFINED.—As used in
this section, an ‘‘infringing article” is any arti-
cle the design of which has been copied from a
design protected under this chapter, without the
consent of the owner of the protected design. An
infringing article is not an illustration or pic-
ture of a protected design in an advertisement,
book, periodical, newspaper, photograph, broad-
cast, motion picture, or similar medium. A de-
sign shall not be deemed to have been copied
from a protected design if it is original and not
substantially similar in appearance to a pro-
tected design.

(f) ESTABLISHING ORIGINALITY.—The party to
any action or proceeding under this chapter who
alleges rights under this chapter in a design
shall have the burden of establishing the de-
sign’s originality whenever the opposing party
introduces an earlier work which is identical to
such design, or so similar as to make prima
facie showing that such design was copied from
such work.

(2) REPRODUCTION FOR TEACHING OR ANAL-
YSIS.—It is not an infringement of the exclusive
rights of a design owner for a person to repro-
duce the design in a useful article or in any
other form solely for the purpose of teaching,
analyzing, or evaluating the appearance, con-
cepts, or techniques embodied in the design, or
the function of the useful article embodying the
design.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2908.)
§ 1310. Application for registration

(a) TIME LIMIT FOR APPLICATION FOR REGISTRA-
TION.—Protection under this chapter shall be
lost if application for registration of the design
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is not made within 2 years after the date on
which the design is first made public.

(b) WHEN DESIGN IS MADE PUBLIC.—A design is
made public when an existing useful article em-
bodying the design is anywhere publicly exhib-
ited, publicly distributed, or offered for sale or
sold to the public by the owner of the design or
with the owner’s consent.

(c) APPLICATION BY OWNER OF DESIGN.—Appli-
cation for registration may be made by the
owner of the design.

(d) CONTENTS OF APPLICATION.—The applica-
tion for registration shall be made to the Ad-
ministrator and shall state—

(1) the name and address of the designer or
designers of the design;

(2) the name and address of the owner if dif-
ferent from the designer;

(3) the specific name of the useful article
embodying the design;

(4) the date, if any, that the design was first
made public, if such date was earlier than the
date of the application;

(5) affirmation that the design has been fixed
in a useful article; and

(6) such other information as may be re-
quired by the Administrator.

The application for registration may include a
description setting forth the salient features of
the design, but the absence of such a description
shall not prevent registration under this chap-
ter.

(e) SWORN STATEMENT.—The application for
registration shall be accompanied by a state-
ment under oath by the applicant or the appli-
cant’s duly authorized agent or representative,
setting forth, to the best of the applicant’s
knowledge and belief—

(1) that the design is original and was cre-
ated by the designer or designers named in the
application;

(2) that the design has not previously been
registered on behalf of the applicant or the ap-
plicant’s predecessor in title; and

(3) that the applicant is the person entitled
to protection and to registration under this
chapter.

If the design has been made public with the de-
sign notice prescribed in section 1306, the state-
ment shall also describe the exact form and po-
sition of the design notice.

(f) EFFECT OF ERRORS.—(1) Error in any state-
ment or assertion as to the utility of the useful
article named in the application under this sec-
tion, the design of which is sought to be reg-
istered, shall not affect the protection secured
under this chapter.

(2) BErrors in omitting a joint designer or in
naming an alleged joint designer shall not affect
the validity of the registration, or the actual
ownership or the protection of the design, unless
it is shown that the error occurred with decep-
tive intent.

(g) DESIGN MADE IN SCOPE OF EMPLOYMENT.—In
a case in which the design was made within the
regular scope of the designer’s employment and
individual authorship of the design is difficult or
impossible to ascribe and the application so
states, the name and address of the employer for
whom the design was made may be stated in-
stead of that of the individual designer.
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