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(i) in which are fixed, in a digital recording
format, only sounds, and material, state-
ments, or instructions incidental to those
fixed sounds, if any, and

(ii) from which the sounds and material
can be perceived, reproduced, or otherwise
communicated, either directly or with the
aid of a machine or device.

(B) A ‘‘digital musical recording’ does not
include a material object—

(i) in which the fixed sounds consist en-
tirely of spoken word recordings, or

(ii) in which one or more computer pro-
grams are fixed, except that a digital musi-
cal recording may contain statements or in-
structions constituting the fixed sounds and
incidental material, and statements or in-
structions to be used directly or indirectly
in order to bring about the perception, re-
production, or communication of the fixed
sounds and incidental material.

(C) For purposes of this paragraph—

(i) a ‘‘spoken word recording’ is a sound
recording in which are fixed only a series of
spoken words, except that the spoken words
may be accompanied by incidental musical
or other sounds, and

(ii) the term ‘“‘incidental’” means related to
and relatively minor by comparison.

(6) ‘“‘Distribute’” means to sell, lease, or as-
sign a product to consumers in the United
States, or to sell, lease, or assign a product in
the United States for ultimate transfer to con-
sumers in the United States.

(7) An “‘interested copyright party’ is—

(A) the owner of the exclusive right under
section 106(1) of this title to reproduce a
sound recording of a musical work that has
been embodied in a digital musical recording
or analog musical recording lawfully made
under this title that has been distributed;

(B) the legal or beneficial owner of, or the
person that controls, the right to reproduce
in a digital musical recording or analog mu-
sical recording a musical work that has been
embodied in a digital musical recording or
analog musical recording lawfully made
under this title that has been distributed;

(C) a featured recording artist who per-
forms on a sound recording that has been
distributed; or

(D) any association or other organization—

(i) representing persons specified in sub-
paragraph (A), (B), or (C), or

(ii) engaged in licensing rights in musi-
cal works to music users on behalf of writ-
ers and publishers.

(8) To ‘‘manufacture” means to produce or
assemble a product in the United States. A
“manufacturer” is a person who manufac-
tures.

(9) A ‘“‘music publisher” is a person that is
authorized to license the reproduction of a
particular musical work in a sound recording.

(10) A ‘“‘professional model product’” is an
audio recording device that is designed, manu-
factured, marketed, and intended for use by
recording professionals in the ordinary course
of a lawful business, in accordance with such
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requirements as the Secretary of Commerce
shall establish by regulation.

(11) The term ‘‘serial copying’ means the
duplication in a digital format of a copy-
righted musical work or sound recording from
a digital reproduction of a digital musical re-
cording. The term ‘‘digital reproduction of a
digital musical recording’ does not include a
digital musical recording as distributed, by
authority of the copyright owner, for ultimate
sale to consumers.

(12) The ‘‘transfer price” of a digital audio
recording device or a digital audio recording
medium—

(A) is, subject to subparagraph (B)—

(i) in the case of an imported product,
the actual entered value at United States
Customs (exclusive of any freight, insur-
ance, and applicable duty), and

(ii) in the case of a domestic product, the
manufacturer’s transfer price (FOB the
manufacturer, and exclusive of any direct
sales taxes or excise taxes incurred in con-
nection with the sale); and

(B) shall, in a case in which the transferor
and transferee are related entities or within
a single entity, not be less than a reasonable
arms-length price under the principles of the
regulations adopted pursuant to section 482
of the Internal Revenue Code of 1986, or any
successor provision to such section.

(13) A “‘writer” is the composer or lyricist of
a particular musical work.

(Added Pub. L. 102-563, §2, Oct. 28, 1992, 106 Stat.
4237.)

Editorial Notes
REFERENCES IN TEXT
Section 482 of the Internal Revenue Code of 1986, re-

ferred to in par. (12)(B), is classified to section 482 of
Title 26, Internal Revenue Code.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Pub. L. 102-563, §4, Oct. 28, 1992, 106 Stat. 4248, pro-
vided that: ‘“This Act [see Short Title of 1992 Amend-
ment note set out under section 101 of this title] and
the amendments made by this Act shall take effect on
the date of the enactment of this Act [Oct. 28, 1992].”

SUBCHAPTER B—COPYING CONTROLS

§ 1002. Incorporation of copying controls

(a) PROHIBITION ON IMPORTATION, MANUFAC-
TURE, AND DISTRIBUTION.—No person shall im-
port, manufacture, or distribute any digital
audio recording device or digital audio interface
device that does not conform to—

(1) the Serial Copy Management System;

(2) a system that has the same functional
characteristics as the Serial Copy Manage-
ment System and requires that copyright and
generation status information be accurately
sent, received, and acted upon between devices
using the system’s method of serial copying
regulation and devices using the Serial Copy
Management System; or

(3) any other system certified by the Sec-
retary of Commerce as prohibiting unauthor-
ized serial copying.
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(b) DEVELOPMENT OF VERIFICATION PROCE-
DURE.—The Secretary of Commerce shall estab-
lish a procedure to verify, upon the petition of
an interested party, that a system meets the
standards set forth in subsection (a)(2).

(¢c) PROHIBITION ON CIRCUMVENTION OF THE SYS-
TEM.—No person shall import, manufacture, or
distribute any device, or offer or perform any
service, the primary purpose or effect of which
is to avoid, bypass, remove, deactivate, or other-
wise circumvent any program or circuit which
implements, in whole or in part, a system de-
scribed in subsection (a).

(d) ENCODING OF INFORMATION ON DIGITAL MUSI-
CAL RECORDINGS.—

(1) PROHIBITION ON ENCODING INACCURATE IN-
FORMATION.—No person shall encode a digital
musical recording of a sound recording with
inaccurate information relating to the cat-
egory code, copyright status, or generation
status of the source material for the record-
ing.

(2) ENCODING OF COPYRIGHT STATUS NOT RE-
QUIRED.—Nothing in this chapter requires any
person engaged in the importation or manu-
facture of digital musical recordings to encode
any such digital musical recording with re-
spect to its copyright status.

(e) INFORMATION ACCOMPANYING TRANSMISSIONS
IN DIGITAL FORMAT.—Any person who transmits
or otherwise communicates to the public any
sound recording in digital format is not required
under this chapter to transmit or otherwise
communicate the information relating to the
copyright status of the sound recording. Any
such person who does transmit or otherwise
communicate such copyright status information
shall transmit or communicate such informa-
tion accurately.

(Added Pub. L. 102-563, §2, Oct. 28, 1992, 106 Stat.
4240.)

SUBCHAPTER C—ROYALTY PAYMENTS
§1003. Obligation to make royalty payments

(a) PROHIBITION ON IMPORTATION AND MANUFAC-
TURE.—No person shall import into and dis-
tribute, or manufacture and distribute, any dig-
ital audio recording device or digital audio re-
cording medium unless such person records the
notice specified by this section and subsequently
deposits the statements of account and applica-
ble royalty payments for such device or medium
specified in section 1004.

(b) FILING OF NOTICE.—The importer or manu-
facturer of any digital audio recording device or
digital audio recording medium, within a prod-
uct category or utilizing a technology with re-
spect to which such manufacturer or importer
has not previously filed a notice under this sub-
section, shall file with the Register of Copy-
rights a notice with respect to such device or
medium, in such form and content as the Reg-
ister shall prescribe by regulation.

(¢) FILING OF QUARTERLY AND ANNUAL STATE-
MENTS OF ACCOUNT.—

(1) GENERALLY.—Any importer or manufac-
turer that distributes any digital audio re-
cording device or digital audio recording me-
dium that it manufactured or imported shall
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file with the Register of Copyrights, in such
form and content as the Register shall pre-
scribe by regulation, such quarterly and an-
nual statements of account with respect to
such distribution as the Register shall pre-
scribe by regulation.

(2) CERTIFICATION, VERIFICATION, AND CON-
FIDENTIALITY.—Each such statement shall be
certified as accurate by an authorized officer
or principal of the importer or manufacturer.
The Register shall issue regulations to provide
for the verification and audit of such state-
ments and to protect the confidentiality of the
information contained in such statements.
Such regulations shall provide for the disclo-
sure, in confidence, of such statements to in-
terested copyright parties.

(3) ROYALTY PAYMENTS.—HEach such state-
ment shall be accompanied by the royalty
payments specified in section 1004.

(Added Pub. L. 102-563, §2, Oct. 28, 1992, 106 Stat.
4240.)

§1004. Royalty payments

(a) DIGITAL AUDIO RECORDING DEVICES.—

(1) AMOUNT OF PAYMENT.—The royalty pay-
ment due under section 1003 for each digital
audio recording device imported into and dis-
tributed in the United States, or manufac-
tured and distributed in the United States,
shall be 2 percent of the transfer price. Only
the first person to manufacture and distribute
or import and distribute such device shall be
required to pay the royalty with respect to
such device.

(2) CALCULATION FOR DEVICES DISTRIBUTED
WITH OTHER DEVICES.—With respect to a digital
audio recording device first distributed in
combination with one or more devices, either
as a physically integrated unit or as separate
components, the royalty payment shall be cal-
culated as follows:

(A) If the digital audio recording device
and such other devices are part of a phys-
ically integrated unit, the royalty payment
shall be based on the transfer price of the
unit, but shall be reduced by any royalty
payment made on any digital audio record-
ing device included within the unit that was
not first distributed in combination with the
unit.

(B) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have been dis-
tributed separately at any time during the
preceding 4 calendar quarters, the royalty
payment shall be based on the average trans-
fer price of such devices during those 4 quar-
ters.

(C) If the digital audio recording device is
not part of a physically integrated unit and
substantially similar devices have not been
distributed separately at any time during
the preceding 4 calendar quarters, the roy-
alty payment shall be based on a con-
structed price reflecting the proportional
value of such device to the combination as a
whole.

(3) LIMITS ON ROYALTIES.—Notwithstanding
paragraph (1) or (2), the amount of the royalty
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