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includes a recommendation to continue or termi-
nate the exemption.

‘“(ii) FAcTORS.—In carrying out clause (i), the
Secretary of Commerce shall analyze factors in-
cluding—

‘“(I) the impact of continuation and termination
of the exemption on the economic viability of
dogfish fisheries;

‘“(II) the impact of continuation and termi-
nation of the exemption on ocean ecosystems;

‘“(IIT) the impact of the exemption on the en-
forcement of the prohibition described in para-
graph (1); and

‘(IV) the impact of the exemption on shark
conservation.

‘“(5) ENFORCEMENT.—This subsection, and any regula-
tions issued pursuant thereto, shall be enforced by the
Secretary of Commerce, who may use by agreement,
with or without reimbursement, the personnel, serv-
ices, equipment, and facilities of another Federal agen-
cy or of a State agency or Indian Tribe for the purpose
of enforcing this subsection.

‘“(6) RULE OF CONSTRUCTION.—Nothing in this sub-
section may be construed to preclude, deny, or limit
any right of a State or territory to adopt or enforce
any regulation or standard that is more stringent than
a regulation or standard in effect under this subsection.

“(7) SEVERABILITY.—If any provision of this sub-
section, or the application thereof to any person or cir-
cumstance, is held invalid, the validity of the remain-
der of the subsection and of the application of any such
provision to other persons and circumstances shall not
be affected thereby.

‘(8) SHARK FIN DEFINED.—In this subsection, the term
‘shark fin’ means the unprocessed, dried, or otherwise
processed detached fin or tail of a shark.”

§ 1858. Civil penalties and permit sanctions
(a) Assessment of penalty

Any person who is found by the Secretary,
after notice and an opportunity for a hearing in
accordance with section 554 of title 5, to have
committed an act prohibited by section 1857 or
section 1870 of this title shall be liable to the
United States for a civil penalty. The amount of
the civil penalty shall not exceed $100,000 for
each violation. Each day of a continuing viola-
tion shall constitute a separate offense. The
amount of such civil penalty shall be assessed
by the Secretary, or his designee, by written no-
tice. In determining the amount of such penalty,
the Secretary shall take into account the na-
ture, circumstances, extent, and gravity of the
prohibited acts committed and, with respect to
the violator, the degree of culpability, any his-
tory of prior offenses, and such other matters as
justice may require. In assessing such penalty
the Secretary may also consider any informa-
tion provided by the violator relating to the
ability of the violator to pay, Provided, That the
information is served on the Secretary at least
30 days prior to an administrative hearing.

(b) Review of civil penalty

Any person against whom a civil penalty is as-
sessed under subsection (a) or against whom a
permit sanction is imposed under subsection (g)
(other than a permit suspension for nonpayment
of penalty or fine) may obtain review thereof in
the United States district court for the appro-
priate district by filing a complaint against the
Secretary in such court within 30 days from the
date of such order. The Secretary shall promptly
file in such court a certified copy of the record
upon which such violation was found or such
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penalty imposed, as provided in section 2112 of
title 28. The findings and order of the Secretary
shall be set aside by such court if they are not
found to be supported by substantial evidence,
as provided in section 706(2) of title 5.

(c) Action upon failure to pay assessment

If any person fails to pay an assessment of a
civil penalty after it has become a final and
unappealable order, or after the appropriate
court has entered final judgment in favor of the
Secretary, the Secretary shall refer the matter
to the Attorney General of the United States,
who shall recover the amount assessed in any
appropriate district court of the United States.
In such action, the validity and appropriateness
of the final order imposing the civil penalty
shall not be subject to review.

(d) In rem jurisdiction

A fishing vessel (including its fishing gear,
furniture, appurtenances, stores, and cargo) used
in the commission of an act prohibited by sec-
tion 1857 of this title shall be liable in rem for
any civil penalty assessed for such violation
under this section and may be proceeded against
in any district court of the United States having
jurisdiction thereof. Such penalty shall con-
stitute a maritime lien on such vessel which
may be recovered in an action in rem in the dis-
trict court of the United States having jurisdic-
tion over the vessel.

(e) Compromise or other action by Secretary

The Secretary may compromise, modify, or
remit, with or without conditions, any civil pen-
alty which is subject to imposition or which has
been imposed under this section.

(f) Subpenas

For the purposes of conducting any hearing
under this section, the Secretary may issue sub-
penas for the attendance and testimony of wit-
nesses and the production of relevant papers,
books, and documents, and may administer
oaths. Witnesses summoned shall be paid the
same fees and mileage that are paid to witnesses
in the courts of the United States. In case of
contempt or refusal to obey a subpena served
upon any person pursuant to this subsection, the
district court of the United States for any dis-
trict in which such person is found, resides, or
transacts business, upon application by the
United States and after notice to such person,
shall have jurisdiction to issue an order requir-
ing such person to appear and give testimony
before the Secretary or to appear and produce
documents before the Secretary, or both, and
any failure to obey such order of the court may
be punished by such court as a contempt there-
of.

(g) Permit sanctions

(1) In any case in which (A) a vessel has been
used in the commission of an act prohibited
under section 1857 of this title, (B) the owner or
operator of a vessel or any other person who has
been issued or has applied for a permit under
this chapter has acted in violation of section
1857 of this title, (C) any amount in settlement
of a civil forfeiture imposed on a vessel or other
property, or any civil penalty or criminal fine
imposed on a vessel or owner or operator of a
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vessel or any other person who has been issued
or has applied for a permit under any marine re-
source law enforced by the Secretary has not
been paid and is overdue, or (D) any payment re-
quired for observer services provided to or con-
tracted by an owner or operator who has been
issued a permit or applied for a permit under
any marine resource law administered by the
Secretary has not been paid and is overdue, the
Secretary may—

(i) revoke any permit issued with respect to
such vessel or person, with or without preju-
dice to the issuance of subsequent permits;

(ii) suspend such permit for a period of time
considered by the Secretary to be appropriate;

(iii) deny such permit; or

(iv) impose additional conditions and re-
strictions on any permit issued to or applied
for by such vessel or person under this chapter
and, with respect to foreign fishing vessels, on
the approved application of the foreign nation
involved and on any permit issued under that
application.

(2) In imposing a sanction under this sub-
section, the Secretary shall take into account—
(A) the nature, circumstances, extent, and
gravity of the prohibited acts for which the
sanction is imposed; and
(B) with respect to the violator, the degree
of culpability, any history of prior offenses,
and such other matters as justice may require.

(3) Transfer of ownership of a vessel, by sale or
otherwise, shall not extinguish any permit sanc-
tion that is in effect or is pending at the time of
transfer of ownership. Before executing the
transfer of ownership of a vessel, by sale or oth-
erwise, the owner shall disclose in writing to the
prospective transferee the existence of any per-
mit sanction that will be in effect or pending
with respect to the vessel at the time of the
transfer.

(4) In the case of any permit that is suspended
under this subsection for nonpayment of a civil
penalty or criminal fine, the Secretary shall re-
instate the permit upon payment of the penalty
or fine and interest thereon at the prevailing
rate.

(5) No sanctions shall be imposed under this
subsection unless there has been a prior oppor-
tunity for a hearing on the facts underlying the
violation for which the sanction is imposed, ei-
ther in conjunction with a civil penalty pro-
ceeding under this section or otherwise.

(Pub. L. 94-265, title III, §308, Apr. 13, 1976, 90
Stat. 356; Pub. L. 97-453, §10, Jan. 12, 1983, 96
Stat. 2491; Pub. L. 99-659, title I, §108, Nov. 14,
1986, 100 Stat. 3713; Pub. L. 101-627, title I,
§114(a), Nov. 28, 1990, 104 Stat. 4454; Pub. L.
104-297, title I, §114(a)—(c), Oct. 11, 1996, 110 Stat.
3598, 3599; Pub. L. 116-340, §3(b), (e)(2), Jan. 13,
2021, 134 Stat. 5129.)

AMENDMENT OF SUBSECTION (&)

Pub. L. 116-340, § 3(e), Jan. 13, 2021, 134 Stat.
5129, provided in part that, effective five years
after Jan. 13, 2021, subsection (a) of this section
is amended by striking ‘‘or section 1870 after
“‘section 1857°".
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Editorial Notes
REFERENCES IN TEXT

This chapter, referred to in subsec. (g)(1), was in the
original ‘‘this Act’”, meaning Pub. L. 94-265, Apr. 13,
1976, 90 Stat. 331, known as the Magnuson-Stevens Fish-
ery Conservation and Management Act, which is classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1801 of this title and Tables.

AMENDMENTS

2021—Subsec. (a). Pub. L. 116-340, §3(e)(2), struck out
“‘or section 1870 after ‘‘section 1857"".

Pub. L. 116-340, §3(b), inserted ‘‘or section 1870’ after
‘‘section 1857.

1996—Subsec. (a). Pub. L. 104-297, §114(a), struck out
‘‘ability to pay,” after ‘‘history of prior offenses,” and
inserted at end ‘‘In assessing such penalty the Sec-
retary may also consider any information provided by
the violator relating to the ability of the violator to
pay, Provided, That the information is served on the
Secretary at least 30 days prior to an administrative
hearing.”

Subsec. (b). Pub. L. 104-297, §114(b), amended first
sentence generally. Prior to amendment, first sentence
read as follows: ‘‘Any person against whom a civil pen-
alty is assessed under subsection (a) of this section may
obtain review thereof in the United States district
court for the appropriate district by filing a complaint
in such court within 30 days from the date of such order
and by simultaneously serving a copy of such com-
plaint by certified mail on the Secretary, the Attorney
General and the appropriate United States Attorney.”

Subsec. (g)(1). Pub. L. 104-297, §114(c), substituted
‘“(C) any amount in settlement of a civil forfeiture im-
posed on a vessel or other property, or any civil penalty
or criminal fine imposed on a vessel or owner or oper-
ator of a vessel or any other person who has been issued
or has applied for a permit under any marine resource
law enforced by the Secretary has not been paid and is
overdue, or (D) any payment required for observer serv-
ices provided to or contracted by an owner or operator
who has been issued a permit or applied for a permit
under any marine resource law administered by the
Secretary has not been paid and is overdue,” for ‘“‘or (C)
any civil penalty or criminal fine imposed on a vessel
or owner or operator of a vessel or any other person
who has been issued or has applied for a permit under
any fishery resource law statute enforced by the Sec-
retary has not been paid and is overdue,’.

1990—Pub. L. 101-627, §114(a)(1), inserted ‘‘and permit
sanctions’ after ‘‘penalties’ in section catchline.

Subsec. (a). Pub. L. 101-627, §114(a)(2), substituted
¢‘$100,000 for ‘‘$25,000".

Subsec. (g). Pub. L. 101-627, §114(a)(3), added subsec.

(8).

1986—Subsec. (b). Pub. L. 99-659, §108(1), amended first
sentence generally. Prior to amendment, the sentence
read as follows: ‘“‘Any person against whom a civil pen-
alty is assessed under subsection (a) of this section may
obtain review thereof in the appropriate court of the
United States by filing a notice of appeal in such court
within 30 days from the date of such order and by si-
multaneously sending a copy of such notice by certified
mail to the Secretary”.

Subsecs. (d) to (f). Pub. L. 99-659, §108(2), (3), added
subsec. (d) and redesignated former subsecs. (d) and (e)
as (e) and (f), respectively.

1983—Subsec. (e). Pub. L. 97-453 added subsec. (e).

Statutory Notes and Related Subsidiaries

EFFECTIVE AND TERMINATION DATES OF 2021
AMENDMENT

Pub. L. 116-340, §3(c), Jan. 13, 2021, 134 Stat. 5129, pro-
vided that: “The amendments made by this Act [enact-
ing section 1870 of this title and amending this section]
shall take effect 1 year after the date of the enactment
of this Act [Jan. 13, 2021].”
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Pub. L. 116-340, §3(e), Jan. 13, 2021, 134 Stat. 5129, pro-
vided in part that the amendment made by section
3(e)(2) is effective five years after Jan. 13, 2021.

EFFECTIVE DATE

Section effective Mar. 1, 1977, see section 312 of Pub.
L. 94-265, formerly set out as a note under section 1857
of this title.

§ 1859. Criminal offenses

(a) Offenses

A person is guilty of an offense if he commits
any act prohibited by—
(1) section 1857(1)(D), (E), (F), (H), (I), or (L)
of this title; or
(2) section 1857(2) of this title.

(b) Punishment

Any offense described in subsection (a)(1) is
punishable by a fine of not more than $100,000, or
imprisonment for not more than 6 months, or
both; except that if in the commission of any
such offense the person uses a dangerous weap-
on, engages in conduct that causes bodily injury
to any observer described in section 1857(1)(L) of
this title or any officer authorized to enforce
the provisions of this chapter (as provided for in
section 1861 of this title), or places any such ob-
server or officer in fear of imminent bodily in-
jury, the offense is punishable by a fine of not
more than $200,000, or imprisonment for not
more than 10 years, or both. Any offense de-
scribed in subsection (a)(2) is punishable by a
fine of not more than $200,000.

(e) Jurisdiction

There is Federal jurisdiction over any offense
described in this section.

(Pub. L. 94-265, title III, §309, Apr. 13, 1976, 90
Stat. 357; Pub. L. 97453, §11(a), Jan. 12, 1983, 96
Stat. 2491; Pub. L. 99-659, title I, §107(b), Nov. 14,
1986, 100 Stat. 3713; Pub. L. 100-66, §2, July 10,
1987, 101 Stat. 384; Pub. L. 101-627, title I, §115,
Nov. 28, 1990, 104 Stat. 4455.)

Editorial Notes

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act’”, meaning Pub. L. 94-265, Apr. 13,
1976, 90 Stat. 331, known as the Magnuson-Stevens Fish-
ery Conservation and Management Act, which is classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 1801 of this title and Tables.

AMENDMENTS

1990—Subsec. (a)(1). Pub. L. 101-627, §115(a), amended
par. (1) generally, substituting ‘‘(I), or (L)’ for ‘‘or (I)”.

Subsec. (b). Pub. L. 101-627, §115(b), substituted
‘$100,000”” for ‘850,000, substituted ‘‘$200,000° for
¢$100,000”’ in two places, and inserted ‘‘any observer de-
scribed in section 1857(1)(L) of this title or’ after ‘‘in-
jury to” and ‘‘observer or’’ before ‘‘officer in fear’’.

1987—Subsec. (a)(1). Pub. L. 100-66 substituted “(I)”
for ““(J)”.

1986—Subsec. (a)(1). Pub. L. 99-659 substituted ‘‘(H), or
(J)” for “or (H)”.

1983—Subsec. (b). Pub. L. 97-453 struck out ¢, or im-
prisonment for not more than 1 year, or both” after
‘“‘subsection (a)(2) is punishable by a fine of not more
than $100,000.
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Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1983 AMENDMENT

Pub. L. 97453, §11(b), Jan. 12, 1983, 96 Stat. 2491, pro-
vided that: ‘““The amendment made by subsection (a)
[amending this section] applies with respect to offenses
committed under section 309 [this section] on or after
the date of the enactment of this Act [Jan. 12, 1983].”

EFFECTIVE DATE

Section effective Mar. 1, 1977, see section 312 of Pub.
L. 94-265, formerly set out as a note under section 1857
of this title.

§ 1860. Civil forfeitures
(a) In general

Any fishing vessel (including its fishing gear,
furniture, appurtenances, stores, and cargo)
used, and any fish (or the fair market value
thereof) taken or retained, in any manner, in
connection with or as a result of the commission
of any act prohibited by section 1857 of this title
(other than any act for which the issuance of a
citation under section 1861(c) of this title is suf-
ficient sanction) shall be subject to forfeiture to
the United States. All or part of such vessel
may, and all such fish (or the fair market value
thereof) shall, be forfeited to the United States
pursuant to a civil proceeding under this sec-
tion.

(b) Jurisdiction of district courts

Any district court of the United States which
has jurisdiction under section 1861(d) of this
title shall have jurisdiction, upon application by
the Attorney General on behalf of the United
States, to order any forfeiture authorized under
subsection (a) and any action provided for under
subsection (d).

(c) Judgment

If a judgment is entered for the United States
in a civil forfeiture proceeding under this sec-
tion, the Attorney General may seize any prop-
erty or other interest declared forfeited to the
United States, which has not previously been
seized pursuant to this chapter or for which se-
curity has not previously been obtained under
subsection (d). The provisions of the customs
laws relating to—

(1) the seizure, forfeiture, and condemnation
of property for violation of the customs law;

(2) the disposition of such property or the
proceeds from the sale thereof; and

(3) the remission or mitigation of any such
forfeiture;

shall apply to seizures and forfeitures incurred,
or alleged to have been incurred, under the pro-
visions of this chapter, unless such provisions
are inconsistent with the purposes, policy, and
provisions of this chapter. The duties and pow-
ers imposed upon the Commissioner of U.S. Cus-
toms and Border Protection or other persons
under such provisions shall, with respect to this
chapter, be performed by officers or other per-
sons designated for such purpose by the Sec-
retary.

(d) Procedure
(1) Any officer authorized to serve any process

in rem which is issued by a court having juris-
diction under section 1861(d) shall—
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