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4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

§ 80a–61. Loans 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–21 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that nothing in that section shall be deemed to 
prohibit—

(1) any loan to a director, officer, or em-
ployee of, or general partner in, a business de-
velopment company for the purpose of pur-
chasing securities of such company as part of 
an executive compensation plan, if such loan 
meets the requirements of section 80a–56(j) of 
this title; or 

(2) any loan to a company controlled by a 
business development company, which compa-
nies could be deemed to be under common con-
trol solely because a third person controls 
such business development company. 

(Aug. 22, 1940, ch. 686, title I, § 62, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2287.) 

§ 80a–62. Distribution and repurchase of securi-
ties 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–23 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
as follows: 

(1) The prohibitions of section 80a–23(a)(2) of 
this title shall not apply to any company 
which (A) is a wholly-owned subsidiary of, or 
directly or indirectly controlled by, a business 
development company, and (B) immediately 
after the issuance of any of its securities for 
property other than cash or securities, will 
not be an investment company within the 
meaning of section 80a–3(a) of this title. 

(2) Notwithstanding the provisions of section 
80a–23(b) of this title, a business development 
company may sell any common stock of which 
it is the issuer at a price below the current net 
asset value of such stock, and may sell war-
rants, options, or rights to acquire any such 
common stock at a price below the current net 
asset value of such stock, if—

(A) the holders of a majority of such busi-
ness development company’s outstanding 
voting securities, and the holders of a major-
ity of such company’s outstanding voting se-
curities that are not affiliated persons of 
such company, approved such company’s 
policy and practice of making such sales of 
securities at the last annual meeting of 
shareholders or partners within one year im-
mediately prior to any such sale, except that 
the shareholder approval requirements of 
this subparagraph shall not apply to the ini-
tial public offering by a business develop-
ment company of its securities; 

(B) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company have determined that any 
such sale would be in the best interests of 

such company and its shareholders or part-
ners; and 

(C) a required majority (as defined in sec-
tion 80a–56(o) of this title) of the directors of 
or general partners in such business develop-
ment company, in consultation with the un-
derwriter or underwriters of the offering if it 
is to be underwritten, have determined in 
good faith, and as of a time immediately 
prior to the first solicitation by or on behalf 
of such company of firm commitments to 
purchase such securities or immediately 
prior to the issuance of such securities, that 
the price at which such securities are to be 
sold is not less than a price which closely ap-
proximates the market value of those securi-
ties, less any distributing commission or dis-
count.

(3) A business development company may 
sell any common stock of which it is the 
issuer at a price below the current net asset 
value of such stock upon the exercise of any 
warrant, option, or right issued in accordance 
with section 80a–60(a)(4) of this title. 

(Aug. 22, 1940, ch. 686, title I, § 63, as added Pub. 
L. 96–477, title I, § 105, Oct. 21, 1980, 94 Stat. 2288; 
amended Pub. L. 115–141, div. S, title VIII, 
§ 802(b)(2)(B), Mar. 23, 2018, 132 Stat. 1140.)

Editorial Notes 

AMENDMENTS 

2018—Par. (3). Pub. L. 115–141 substituted ‘‘section 

80a–60(a)(4) of this title’’ for ‘‘section 80a–60(a)(3) of this 

title’’. 

§ 80a–63. Accounts and records 

(a) Exception for business development company 

Notwithstanding the exemption set forth in 
section 80a–6(f) of this title, section 80a–30 of 
this title shall apply to a business development 
company to the same extent as if it were a reg-
istered closed-end investment company, except 
that the reference to the financial statements 
required to be filed pursuant to section 80a–29 of 
this title shall be construed to refer to the fi-
nancial statements required to be filed by such 
business development company pursuant to sec-
tion 78m of this title. 

(b) Risk factors statement; availability 

(1) In addition to the requirements of sub-
section (a), a business development company 
shall file with the Commission and supply annu-
ally to its shareholders a written statement, in 
such form and manner as the Commission may, 
by rule, prescribe, describing the risk factors in-
volved in an investment in the securities of a 
business development company due to the na-
ture of such company’s investment portfolio and 
capital structure, and shall supply copies of 
such statement to any registered broker or deal-
er upon request. 

(2) If the Commission finds it is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the pur-
poses fairly intended by the policy and provi-
sions of this subchapter, the Commission may 
also require, by rule, any person who, acting as 
principal or agent, sells a security of a business 
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