
Page 568TITLE 15—COMMERCE AND TRADE§ 80a–33

served in connection with such action or claim, 
(2) a copy of any proposed settlement, com-
promise, or discontinuance of such action, and 
(3) a copy of such motions, transcripts, or other 
documents filed in or issued by the court or 
served in connection with such action or claim 
as may be requested in writing by the Commis-
sion. If any document referred to in clause (1) or 
(2)—

(A) is delivered to such company or party de-
fendant, such document shall be filed with the 
Commission not later than ten days after the 
receipt thereof; or 

(B) is filed in such court or delivered by such 
company or party defendant, such documents 
shall be filed with the Commission not later 
than five days after such filing or delivery. 

(Aug. 22, 1940, ch. 686, title I, § 33, 54 Stat. 839; 
Pub. L. 91–547, § 19, Dec. 14, 1970, 84 Stat. 1428.)

Editorial Notes 

AMENDMENTS 

1970—Pub. L. 91–547 inserted provision for party act-

ing in representative capacity and substituted provi-

sions for prompt filing with the Commission of copies 

of all pleadings, verdicts, judgments, settlements, com-

promises, or discontinuances served or filed in suits by 

a registered investment company or a security holder 

thereof against an officer, director, investment adviser, 

trustee, or depositor of such company and of copies of 

motions, transcripts, or other documents if the Com-

mission requests them for prior requirement that reg-

istered companies and their affiliated persons who are 

defendants in derivative suits involving an alleged 

breach of official duty transmit to the Commission cop-

ies of the pleadings and the record in such actions after 

a settlement or compromise of the action has been ap-

proved by a court of competent jurisdiction or a verdict 

or final judgment on the merits has been rendered, 

Commission use of information, and nondisclosure of 

identity of persons.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–547 effective Dec. 14, 1970, 

see section 30 of Pub. L. 91–547, set out as a note under 

section 80a–52 of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80a–33. Destruction and falsification of reports 
and records 

(a) Willful destruction 

It shall be unlawful for any person, except as 
permitted by rule, regulation, or order of the 
Commission, willfully to destroy, mutilate, or 
alter any account, book, or other document the 
preservation of which has been required pursu-
ant to section 80a–30(a) or 80a–31(c) of this title. 

(b) Untrue statements or omissions 

It shall be unlawful for any person to make 
any untrue statement of a material fact in any 
registration statement, application, report, ac-

count, record, or other document filed or trans-
mitted pursuant to this subchapter or the keep-
ing of which is required pursuant to section 
80a–30 (a) of this title. It shall be unlawful for 
any person so filing, transmitting, or keeping 
any such document to omit to state therein any 
fact necessary in order to prevent the state-
ments made therein, in the light of the cir-
cumstances under which they were made, from 
being materially misleading. For the purposes of 
this subsection, any part of any such document 
which is signed or certified by an accountant or 
auditor in his capacity as such shall be deemed 
to be made, filed, transmitted, or kept by such 
accountant or auditor, as well as by the person 
filing, transmitting, or keeping the complete 
document. 

(Aug. 22, 1940, ch. 686, title I, § 34, 54 Stat. 840.)

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80a–34. Unlawful representations and names 

(a) Misrepresentation of guarantees 

(1) In general 

It shall be unlawful for any person, issuing 
or selling any security of which a registered 
investment company is the issuer, to rep-
resent or imply in any manner whatsoever 
that such security or company—

(A) has been guaranteed, sponsored, rec-
ommended, or approved by the United 
States, or any agency, instrumentality or of-
ficer of the United States; 

(B) has been insured by the Federal De-
posit Insurance Corporation; or 

(C) is guaranteed by or is otherwise an ob-
ligation of any bank or insured depository 
institution. 

(2) Disclosures 

Any person issuing or selling the securities 
of a registered investment company that is ad-
vised by, or sold through, a bank shall promi-
nently disclose that an investment in the com-
pany is not insured by the Federal Deposit In-
surance Corporation or any other government 
agency. The Commission may, after consulta-
tion with and taking into consideration the 
views of the Federal banking agencies (as de-
fined in section 1813 of title 12), adopt rules 
and regulations, and issue orders, consistent 
with the protection of investors, prescribing 
the manner in which the disclosure under this 
paragraph shall be provided. 

(3) Definitions 

The terms ‘‘insured depository institution’’ 
and ‘‘appropriate Federal banking agency’’ 
have the same meanings as given in section 
1813 of title 12. 

(b) Unlawful representation of sponsorship by 
United States or agency thereof 

It shall be unlawful for any person registered 
under any section of this subchapter, to rep-
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resent or imply in any manner whatsoever that 
such person has been sponsored, recommended, 
or approved, or that his abilities or qualifica-
tions have in any respect been passed upon by 
the United States or any agency or officer there-
of. 

(c) Statement of registration under securities 
provisions 

No provision of subsection (a) or (b) shall be 
construed to prohibit a statement that a person 
or security is registered under this chapter, the 
Securities Act of 1933 [15 U.S.C. 77a et seq.], or 
the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], if such statement is true in fact and 
if the effect of such registration is not misrepre-
sented. 

(d) Deceptive or misleading names 

It shall be unlawful for any registered invest-
ment company to adopt as a part of the name or 
title of such company, or of any securities of 
which it is the issuer, any word or words that 
the Commission finds are materially deceptive 
or misleading. The Commission is authorized, by 
rule, regulation, or order, to define such names 
or titles as are materially deceptive or mis-
leading. 

(Aug. 22, 1940, ch. 686, title I, § 35, 54 Stat. 840; 
Pub. L. 104–290, title II, § 208, Oct. 11, 1996, 110 
Stat. 3432; Pub. L. 106–102, title II, § 214, Nov. 12, 
1999, 113 Stat. 1398.)

Editorial Notes 

REFERENCES IN TEXT 

The Securities Act of 1933, referred to in subsec. (c), 

is act May 27, 1933, ch. 38, title I, 48 Stat. 74, which is 

classified generally to subchapter I (§ 77a et seq.) of 

chapter 2A of this title. For complete classification of 

this Act to the Code, see section 77a of this title and 

Tables. 

The Securities Exchange Act of 1934, referred to in 

subsec. (c), is act June 6, 1934, ch. 404, 48 Stat. 881, 

which is classified principally to chapter 2B (§ 78a et 

seq.) of this title. For complete classification of this 

Act to the Code, see section 78a of this title and Tables. 

AMENDMENTS 

1999—Subsec. (a). Pub. L. 106–102 inserted heading and 

amended text of subsec. (a) generally. Prior to amend-

ment, text read as follows: ‘‘It shall be unlawful for any 

person, in issuing or selling any security of which a 

registered investment company is the issuer, to rep-

resent or imply in any manner whatsoever that such 

security or company has been guaranteed, sponsored, 

recommended, or approved by the United States or any 

agency or officer thereof.’’

1996—Subsec. (d). Pub. L. 104–290 inserted heading and 

amended text generally. Prior to amendment, text read 

as follows: ‘‘It shall be unlawful for any registered in-

vestment company hereafter to adopt as a part of the 

name or title of such company, or of any security of 

which it is the issuer, any word or words which the 

Commission finds and by order declares to be deceptive 

or misleading. The Commission is authorized to bring 

an action in the proper district court of the United 

States or United States court of any Territory or other 

place subject to the jurisdiction of the United States 

alleging that the name or title of any registered invest-

ment company, or of any security which it has issued, 

is materially deceptive or misleading. If the court finds 

that the Commission’s allegations in this respect, tak-

ing into consideration the history of the investment 

company and the length of time which it may have 

used any such name or title, are established, the court 

shall enjoin such investment company from continuing 

to use any such name or title.’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–102 effective 18 months 

after Nov. 12, 1999, see section 225 of Pub. L. 106–102, set 

out as a note under section 77c of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80a–35. Breach of fiduciary duty 

(a) Civil actions by Commission; jurisdiction; al-
legations; injunctive or other relief 

The Commission is authorized to bring an ac-
tion in the proper district court of the United 
States, or in the United States court of any ter-
ritory or other place subject to the jurisdiction 
of the United States, alleging that a person who 
is, or at the time of the alleged misconduct was, 
serving or acting in one or more of the following 
capacities has engaged within five years of the 
commencement of the action or is about to en-
gage in any act or practice constituting a 
breach of fiduciary duty involving personal mis-
conduct in respect of any registered investment 
company for which such person so serves or acts, 
or at the time of the alleged misconduct, so 
served or acted—

(1) as officer, director, member of any advi-
sory board, investment adviser, or depositor; 
or 

(2) as principal underwriter, if such reg-
istered company is an open-end company, unit 
investment trust, or face-amount certificate 
company.

If such allegations are established, the court 
may enjoin such persons from acting in any or 
all such capacities either permanently or tempo-
rarily and award such injunctive or other relief 
against such person as may be reasonable and 
appropriate in the circumstances, having due re-
gard to the protection of investors and to the ef-
fectuation of the policies declared in section 
80a–1(b) of this title. 

(b) Compensation or payments as basis of fidu-
ciary duty; civil actions by Commission or se-
curity holder; burden of proof; judicial con-
sideration of director or shareholder ap-
proval; persons liable; extent of liability; ex-
empted transactions; jurisdiction; finding re-
striction 

For the purposes of this subsection, the invest-
ment adviser of a registered investment com-
pany shall be deemed to have a fiduciary duty 
with respect to the receipt of compensation for 
services, or of payments of a material nature, 
paid by such registered investment company or 
by the security holders thereof, to such invest-
ment adviser or any affiliated person of such in-
vestment adviser. An action may be brought 
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