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(b) Term vacancies

Any vacancy on the board of directors of a reg-
istered investment company which occurs in
connection with compliance with section
80a—15(f)(1)(A) of this title and which must be
filled by a person who is not an interested per-
son of either party to a transaction subject to
section 80a-15(f)(1)(A) of this title shall be filled
only by a person (1) who has been selected and
proposed for election by a majority of the direc-
tors of such company who are not such inter-
ested persons, and (2) who has been elected by
the holders of the outstanding voting securities
of such company, except that in the case of the
death, disqualification, or bona fide resignation
of a director selected and elected pursuant to
clauses (1) and (2) of this subsection (b), the va-
cancy created thereby may be filled as provided
in subsection (a).

(¢) Trustees of common-law trusts

The foregoing provisions of this section shall
not apply to a common-law trust existing on Au-
gust 22, 1940, under an indenture of trust which
does not provide for the election of trustees by
the shareholders. No natural person shall serve
as trustee of such a trust, which is registered as
an investment company, after the holders of
record of not less than two-thirds of the out-
standing shares of beneficial interests in such
trust have declared that he be removed from
that office either by declaration in writing filed
with the custodian of the securities of the trust
or by votes cast in person or by proxy at a meet-
ing called for the purpose. Solicitation of such a
declaration shall be deemed a solicitation of a
proxy within the meaning of section 80a—20(a) of
this title.

The trustees of such a trust shall promptly
call a meeting of shareholders for the purpose of
voting upon the question of removal of any such
trustee or trustees when requested in writing so
to do by the record holders of not less than 10
per centum of the outstanding shares.

Whenever ten or more shareholders of record
who have been such for at least six months pre-
ceding the date of application, and who hold in
the aggregate either shares having a net asset
value of at least $25,000 or at least 1 per centum
of the outstanding shares, whichever is less,
shall apply to the trustees in writing, stating
that they wish to communicate with other
shareholders with a view to obtaining signatures
to a request for a meeting pursuant to this sub-
section and accompanied by a form of commu-
nication and request which they wish to trans-
mit, the trustees shall within five business days
after receipt of such application either—

(1) afford to such applicants access to a list
of the names and addresses of all shareholders
as recorded on the books of the trust; or

(2) inform such applicants as to the approxi-
mate number of shareholders of record, and
the approximate cost of mailing to them the
proposed communication and form of request.

If the trustees elect to follow the course speci-
fied in paragraph (2) of this subsection the trust-
ees, upon the written request of such applicants,
accompanied by a tender of the material to be
mailed and of the reasonable expenses of mail-
ing, shall, with reasonable promptness, mail
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such material to all shareholders of record at
their addresses as recorded on the books, unless
within five business days after such tender the
trustees shall mail to such applicants and file
with the Commission, together with a copy of
the material to be mailed, a written statement
signed by at least a majority of the trustees to
the effect that in their opinion either such ma-
terial contains untrue statements of fact or
omits to state facts necessary to make the
statements contained therein not misleading, or
would be in violation of applicable law, and
specifying the basis of such opinion.

After opportunity for hearing upon the objec-
tions specified in the written statement so filed,
the Commission may, and if demanded by the
trustees or by such applicants shall, enter an
order either sustaining one or more of such ob-
jections or refusing to sustain any of them. If
the Commission shall enter an order refusing to
sustain any of such objections, or if, after the
entry of an order sustaining one or more of such
objections, the Commission shall find, after no-
tice and opportunity for hearing, that all objec-
tions so sustained have been met, and shall
enter an order so declaring, the trustees shall
mail copies of such material to all shareholders
with reasonable promptness after the entry of
such order and the renewal of such tender.

(Aug. 22, 1940, ch. 686, title I, §16, 54 Stat. 813;
Pub. L. 94-29, §28(3), June 4, 1975, 89 Stat. 165.)

Editorial Notes

AMENDMENTS

1975—Subsecs. (b), (¢). Pub. L. 94-29 added subsec. (b),
redesignated former subsec. (b) as (c¢), and substituted
““The foregoing provisions of this section” for ‘“The pro-
visions of subsection (a) of this section’” in first sen-
tence.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

Executive Documents

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§80a-17. Transactions of certain affiliated per-
sons and underwriters

(a) Prohibited transactions

It shall be unlawful for any affiliated person
or promoter of or principal underwriter for a
registered investment company (other than a
company of the character described in section
80a-12(d)(3)(A) and (B) of this title), or any affili-
ated person of such a person, promoter, or prin-
cipal underwriter, acting as principal—

(1) knowingly to sell any security or other
property to such registered company or to any
company controlled by such registered com-
pany, unless such sale involves solely (A) secu-
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rities of which the buyer is the issuer, (B) se-
curities of which the seller is the issuer and
which are part of a general offering to the
holders of a class of its securities, or (C) secu-
rities deposited with the trustee of a unit in-
vestment trust or periodic payment plan by
the depositor thereof;

(2) knowingly to purchase from such reg-
istered company, or from any company con-
trolled by such registered company, any secu-
rity or other property (except securities of
which the seller is the issuer);

(3) to borrow money or other property from
such registered company or from any company
controlled by such registered company (unless
the borrower is controlled by the lender) ex-
cept as permitted in section 80a-21(b) of this
title; or

(4) to loan money or other property to such
registered company, or to any company con-
trolled by such registered company, in con-
travention of such rules, regulations, or orders
as the Commission may, after consultation
with and taking into consideration the views
of the Federal banking agencies (as defined in
section 1813 of title 12), prescribe or issue con-
sistent with the protection of investors.

(b) Application for exemption of proposed trans-
action from certain restrictions

Notwithstanding subsection (a), any person
may file with the Commission an application for
an order exempting a proposed transaction of
the applicant from one or more provisions of
said subsection. The Commission shall grant
such application and issue such order of exemp-
tion if evidence establishes that—

(1) the terms of the proposed transaction, in-
cluding the consideration to be paid or re-
ceived, are reasonable and fair and do not in-
volve overreaching on the part of any person
concerned;

(2) the proposed transaction is consistent
with the policy of each registered investment
company concerned, as recited in its registra-
tion statement and reports filed under this
subchapter; and

(3) the proposed transaction is consistent
with the general purposes of this subchapter.

(¢) Sale or purchase of merchandise from any
company or furnishing of services incident
to lessor-lessee relationship

Notwithstanding subsection (a), a person may,
in the ordinary course of business, sell to or pur-
chase from any company merchandise or may
enter into a lessor-lessee relationship with any
person and furnish the services incident thereto.

(d) Joint or joint and several participation with
company in transactions

It shall be unlawful for any affiliated person of
or principal underwriter for a registered invest-
ment company (other than a company of the
character described in section 80a-12(d)(3) (A)
and (B) of this title), or any affiliated person of
such a person or principal underwriter, acting as
principal to effect any transaction in which such
registered company, or a company controlled by
such registered company, is a joint or a joint
and several participant with such person, prin-
cipal underwriter, or affiliated person, in con-
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travention of such rules and regulations as the
Commission may prescribe for the purpose of
limiting or preventing participation by such
registered or controlled company on a basis dif-
ferent from or less advantageous than that of
such other participant. Nothing contained in
this subsection shall be deemed to preclude any
affiliated person from acting as manager of any
underwriting syndicate or other group in which
such registered or controlled company is a par-
ticipant and receiving compensation therefor.

(e) Acceptance of compensation, commissions,

fees, etc.

It shall be unlawful for any affiliated person of
a registered investment company, or any affili-
ated person of such person—

(1) acting as agent, to accept from any
source any compensation (other than a regular
salary or wages from such registered com-
pany) for the purchase or sale of any property
to or for such registered company or any con-
trolled company thereof, except in the course
of such person’s business as an underwriter or
broker; or

(2) acting as broker, in connection with the
sale of securities to or by such registered com-
pany or any controlled company thereof, to re-
ceive from any source a commission, fee, or
other remuneration for effecting such trans-
action which exceeds (A) the usual and cus-
tomary broker’s commission if the sale is ef-
fected on a securities exchange, or (B) 2 per
centum of the sales price if the sale is effected
in connection with a secondary distribution of
such securities, or (C) 1 per centum of the pur-
chase or sale price of such securities if the sale
is otherwise effected unless the Commission
shall, by rules and regulations or order in the
public interest and consistent with the protec-
tion of investors, permit a larger commission.

(f) Custody of securities

(1) Every registered management company
shall place and maintain its securities and simi-
lar investments in the custody of (A) a bank or
banks having the qualifications prescribed in
paragraph (1) of section 80a-26(a) of this title for
the trustees of unit investment trusts; or (B) a
company which is a member of a national secu-
rities exchange as defined in the Securities Ex-
change Act of 1934 [15 U.S.C. 78a et seq.], subject
to such rules and regulations as the Commission
may from time to time prescribe for the protec-
tion of investors; or (C) such registered com-
pany, but only in accordance with such rules
and regulations or orders as the Commission
may from time to time prescribe for the protec-
tion of investors.

(2) Subject to such rules, regulations, and or-
ders as the Commission may adopt as necessary
or appropriate for the protection of investors, a
registered management company or any such
custodian, with the consent of the registered
management company for which it acts as cus-
todian, may deposit all or any part of the securi-
ties owned by such registered management com-
pany in a system for the central handling of se-
curities established by a national securities ex-
change or national securities association reg-
istered with the Commission under the Securi-
ties Exchange Act of 1934 [15 U.S.C. 78a et seq.],
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or such other person as may be permitted by the
Commission, pursuant to which system all secu-
rities of any particular class or series of any
issuer deposited within the system are treated
as fungible and may be transferred or pledged by
bookkeeping entry without physical delivery of
such securities.

(3) Rules, regulations, and orders of the Com-
mission under this subsection, among other
things, may make appropriate provision with re-
spect to such matters as the earmarking, seg-
regation, and hypothecation of such securities
and investments, and may provide for or require
periodic or other inspections by any or all of the
following: Independent public accountants, em-
ployees and agents of the Commission, and such
other persons as the Commission may designate.

(4) No member of a national securities ex-
change which trades in securities for its own ac-
count may act as custodian except in accord-
ance with rules and regulations prescribed by
the Commission for the protection of investors.

(5) If a registered company maintains its secu-
rities and similar investments in the custody of
a qualified bank or banks, the cash proceeds
from the sale of such securities and similar in-
vestments and other cash assets of the company
shall likewise be kept in the custody of such a
bank or banks, or in accordance with such rules
and regulations or orders as the Commission
may from time to time prescribe for the protec-
tion of investors, except that such a registered
company may maintain a checking account in a
bank or banks having the qualifications pre-
scribed in paragraph (1) of section 80a-26(a) of
this title for the trustees of unit investment
trusts with the balance of such account or the
aggregate balances of such accounts at no time
in excess of the amount of the fidelity bond,
maintained pursuant to subsection (g) covering
the officers or employees authorized to draw on
such account or accounts.

(6) The Commission may, after consultation
with and taking into consideration the views of
the Federal banking agencies (as defined in sec-
tion 1813 of title 12), adopt rules and regulations,
and issue orders, consistent with the protection
of investors, prescribing the conditions under
which a bank, or an affiliated person of a bank,
either of which is an affiliated person, promoter,
organizer, or sponsor of, or principal under-
writer for, a registered management company,
may serve as custodian of that registered man-
agement company.

(g) Bonding of officers and employees having ac-
cess to securities or funds

The Commission is authorized to require by
rules and regulations or orders for the protec-
tion of investors that any officer or employee of
a registered management investment company
who may singly, or jointly with others, have ac-
cess to securities or funds of any registered com-
pany, either directly or through authority to
draw upon such funds or to direct generally the
disposition of such securities (unless the officer
or employee has such access solely through his
position as an officer or employee of a bank) be
bonded by a reputable fidelity insurance com-
pany against larceny and embezzlement in such
reasonable minimum amounts as the Commis-
sion may prescribe.
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(h) Provisions in charter, by-laws, etc., pro-
tecting against liability for willful misfea-
sance, etc.

After one year from the effective date of this
subchapter, neither the charter, certificate of
incorporation, articles of association, indenture
of trust, nor the by-laws of any registered in-
vestment company, nor any other instrument
pursuant to which such a company is organized
or administered, shall contain any provision
which protects or purports to protect any direc-
tor or officer of such company against any li-
ability to the company or to its security holders
to which he would otherwise be subject by rea-
son of willful misfeasance, bad faith, gross neg-
ligence or reckless disregard of the duties in-
volved in the conduct of his office.

(i) Provisions in contracts protecting against
willful misfeasance, etc.

After one year from the effective date of this
subchapter no contract or agreement under
which any person undertakes to act as invest-
ment adviser of, or principal underwriter for, a
registered investment company shall contain
any provision which protects or purports to pro-
tect such person against any liability to such
company or its security holders to which he
would otherwise be subject by reason of willful
misfeasance, bad faith, or gross negligence, in
the performance of his duties, or by reason of
his reckless disregard of his obligations and du-
ties under such contract or agreement.

() Rules and regulations prohibiting fraudulent,
deceptive or manipulative courses of conduct

It shall be unlawful for any affiliated person of
or principal underwriter for a registered invest-
ment company or any affiliated person of an in-
vestment adviser of or principal underwriter for
a registered investment company, to engage in
any act, practice, or course of business in con-
nection with the purchase or sale, directly or in-
directly, by such person of any security held or
to be acquired by such registered investment
company in contravention of such rules and reg-
ulations as the Commission may adopt to define,
and prescribe means reasonably necessary to
prevent, such acts, practices, or courses of busi-
ness as are fraudulent, deceptive or manipula-
tive. Such rules and regulations may include re-
quirements for the adoption of codes of ethics by
registered investment companies and invest-
ment advisers of, and principal underwriters for,
such investment companies establishing such
standards as are reasonably necessary to pre-
vent such acts, practices, or courses of business.

(Aug. 22, 1940, ch. 686, title I, §17, 54 Stat. 815;
Pub. L. 91-547, §9, Dec. 14, 1970, 84 Stat. 1420;
Pub. L. 100-181, title VI, §612, Dec. 4, 1987, 101
Stat. 1261; Pub. L. 106-102, title II, §§211(a), 212,
Nov. 12, 1999, 113 Stat. 1396; Pub. L. 111-203, title
IX, §985(d)(4), July 21, 2010, 124 Stat. 1934.)

Editorial Notes
REFERENCES IN TEXT

The Securities Exchange Act of 1934, referred to in
subsec. (£)(1)(B), (2), is act June 6, 1934, ch. 404, 48 Stat.
881, which is classified principally to chapter 2B (§78a
et seq.) of this title. For complete classification of this
Act to the Code, see section 78a of this title and Tables.
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For the effective date of this subchapter, referred to
in subsecs. (h) and (i), see section 80a-52 of this title.

AMENDMENTS

2010—Subsec. (f)(4). Pub. L. 111-203, §985(d)(4)(A), sub-
stituted ‘“No member of a national securities ex-
change’ for ‘‘No such member’’.

Subsec. (f)(6). Pub. L. 111-203, §985(d)(4)(B), sub-
stituted ‘‘company, may serve’” for ‘‘company may
serve’’.

1999—Subsec. (a)(4). Pub. L. 106-102, §212, added par.
@.

Subsec. (f). Pub. L. 106-102, §211(a), inserted heading,
designated first sentence as par. (1) and cls. (1) to (3) as
(A) to (C), respectively, designated second through fifth
sentences as pars. (2) to (5), respectively, and realigned
margins, and added par. (6).

1987—Subsec. (h). Pub. L. 100-181 struck out second
sentence which read as follows: ‘“‘In the event that any
such instrument does not at the effective date of this
chapter comply with the requirements of this sub-
section and is not amended to comply therewith prior
to the expiration of said one year, such company may
nevertheless continue to be a registered investment
company and shall not be deemed to violate this sub-
section if prior to said expiration date each such direc-
tor or officer shall have filed with the Commission a
waiver in writing of any protective provision of the in-
strument to the extent that it does not comply with
this subsection, and each such person subsequently
elected or appointed shall before assuming office file a
similar waiver.”

Subsec. (i). Pub. L. 100-181 struck out second sentence
which read as follows: ‘“‘In the event that any such con-
tract or agreement does not at the effective date of this
chapter comply with the requirements of this sub-
section and is not amended to comply therewith prior
to the expiration of said one year, this subsection shall
not be deemed to have been violated if prior to said ex-
piration date each such investment adviser or principal
underwriter shall have filed with the Commission a
waiver in writing of any protective provision of the
contract or agreement to the extent that it does not
comply with this subsection.”

1970—Subsec. (f). Pub. L. 91-547, §9(a), provided in cl.
(1) for a registered investment company which is a col-
lective fund maintained by a bank authority to keep its
securities and similar investments in the custody of
the sponsoring bank, authorized a registered manage-
ment company or its custodian (with the consent of the
management company), subject to the rulemaking
power of the Commission, to deposit the securities of
the management company in a central certificate de-
pository established by a national securities exchange
or a registered national securities association, and pro-
vided that if an investment company employs a bank as
a custodian for securities and similar investments,
then all of its cash assets, shall likewise be held by a
bank, subject to direction as to expenditure and dis-
position by proper company officials, and provided for
maintenance of a checking account or accounts in one
or more banks in amounts not to exceed the amount of
the fidelity bond covering persons authorized to draw
on the accounts.

Subsec. (g). Pub. L. 91-547, §9(b), substituted ‘‘officer
or employee” for ‘‘officer and employee’ and inserted
‘“‘(unless the officer or employee has such access solely
through his position as an officer or employee of a
bank)’’ before ‘‘be bonded’.

Subsec. (j). Pub. L. 91-547, §9(c), added subsec. (j).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.
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EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-102 effective 18 months
after Nov. 12, 1999, see section 225 of Pub. L. 106-102, set
out as a note under section 77c of this title.

EFFECTIVE DATE OF 1970 AMENDMENT
Amendment by Pub. L. 91-547 effective Dec. 14, 1970,
except that amendment by section 9(a) of Pub. L. 91-547
effective on expiration of one year after Dec. 14, 1970,
see section 30 (introductory text and par. (1)) of Pub. L.

91-547, set out as a note under section 80a-52 of this
title.

Executive Documents
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80a-18. Capital structure of investment compa-
nies

(a) Qualifications on issuance of senior securities

It shall be unlawful for any registered closed-
end company to issue any class of senior secu-
rity, or to sell any such security of which it is
the issuer, unless—

(1) if such class of senior security represents
an indebtedness—

(A) immediately after such issuance or
sale, it will have an asset coverage of at
least 300 per centum;

(B) provision is made to prohibit the dec-
laration of any dividend (except a dividend
payable in stock of the issuer), or the dec-
laration of any other distribution, upon any
class of the capital stock of such investment
company, or the purchase of any such cap-
ital stock, unless, in every such case, such
class of senior securities has at the time of
the declaration of any such dividend or dis-
tribution or at the time of any such pur-
chase an asset coverage of at least 300 per
centum after deducting the amount of such
dividend, distribution, or purchase price, as
the case may be, except that dividends may
be declared upon any preferred stock if such
senior security representing indebtedness
has an asset coverage of at least 200 per cen-
tum at the time of declaration thereof after
deducting the amount of such dividend; and

(C) provision is made either—

(i) that, if on the last business day of
each of twelve consecutive calendar
months such class of senior securities shall
have an asset coverage of less than 100 per
centum, the holders of such securities vot-
ing as a class shall be entitled to elect at
least a majority of the members of the
board of directors of such registered com-
pany, such voting right to continue until
such class of senior security shall have an
asset coverage of 110 per centum or more
on the last business day of each of three
consecutive calendar months, or

(ii) that, if on the last business day of
each of twenty-four consecutive calendar
months such class of senior securities shall
have an asset coverage of less than 100 per
centum, an event of default shall be
deemed to have occurred;
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