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(A) are responsible for establishing and
maintaining internal controls;

(B) have designed such internal controls to
ensure that material information relating to
the issuer and its consolidated subsidiaries
is made known to such officers by others
within those entities, particularly during
the period in which the periodic reports are
being prepared;

(C) have evaluated the effectiveness of the
issuer’s internal controls as of a date within
90 days prior to the report; and

(D) have presented in the report their con-
clusions about the effectiveness of their in-
ternal controls based on their evaluation as
of that date;

(5) the signing officers have disclosed to the
issuer’s auditors and the audit committee of
the board of directors (or persons fulfilling the
equivalent function)—

(A) all significant deficiencies in the de-
sign or operation of internal controls which
could adversely affect the issuer’s ability to
record, process, summarize, and report fi-
nancial data and have identified for the
issuer’s auditors any material weaknesses in
internal controls; and

(B) any fraud, whether or not material,
that involves management or other employ-
ees who have a significant role in the
issuer’s internal controls; and

(6) the signing officers have indicated in the
report whether or not there were significant
changes in internal controls or in other fac-
tors that could significantly affect internal
controls subsequent to the date of their eval-
uation, including any corrective actions with
regard to significant deficiencies and material
weaknesses.

(b) Foreign reincorporations have no effect

Nothing in this section shall be interpreted or
applied in any way to allow any issuer to lessen
the legal force of the statement required under
this section, by an issuer having reincorporated
or having engaged in any other transaction that
resulted in the transfer of the corporate domi-
cile or offices of the issuer from inside the
United States to outside of the United States.

(c) Deadline

The rules required by subsection (a) shall be
effective not later than 30 days after July 30,
2002.

(Pub. L. 107-204, title III, §302, July 30, 2002, 116
Stat. 777.)

§7242. Improper influence on conduct of audits
(a) Rules to prohibit

It shall be unlawful, in contravention of such
rules or regulations as the Commission shall
prescribe as necessary and appropriate in the
public interest or for the protection of investors,
for any officer or director of an issuer, or any
other person acting under the direction thereof,
to take any action to fraudulently influence, co-
erce, manipulate, or mislead any independent
public or certified accountant engaged in the
performance of an audit of the financial state-
ments of that issuer for the purpose of rendering
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such financial statements
leading.

(b) Enforcement

materially mis-

In any civil proceeding, the Commission shall
have exclusive authority to enforce this section
and any rule or regulation issued under this sec-
tion.

(c) No preemption of other law

The provisions of subsection (a) shall be in ad-
dition to, and shall not supersede or preempt,
any other provision of law or any rule or regula-
tion issued thereunder.

(d) Deadline for rulemaking

The Commission shall—

(1) propose the rules or regulations required
by this section, not later than 90 days after
July 30, 2002; and

(2) issue final rules or regulations required
by this section, not later than 270 days after
July 30, 2002.

(Pub. L. 107-204, title III, §303, July 30, 2002, 116
Stat. 778.)

§ 7243. Forfeiture of certain bonuses and profits

(a) Additional compensation prior to noncompli-
ance with Commission financial reporting re-
quirements

If an issuer is required to prepare an account-
ing restatement due to the material noncompli-
ance of the issuer, as a result of misconduct,
with any financial reporting requirement under
the securities laws, the chief executive officer
and chief financial officer of the issuer shall re-
imburse the issuer for—

(1) any bonus or other incentive-based or eq-
uity-based compensation received by that per-
son from the issuer during the 12-month period
following the first public issuance or filing
with the Commission (whichever first occurs)
of the financial document embodying such fi-
nancial reporting requirement; and

(2) any profits realized from the sale of secu-
rities of the issuer during that 12-month pe-
riod.

(b) Commission exemption authority

The Commission may exempt any person from
the application of subsection (a), as it deems
necessary and appropriate.

(Pub. L. 107-204, title III, §304, July 30, 2002, 116
Stat. 778.)

§ 7244. Insider trades during pension fund black-
out periods

(a) Prohibition of insider trading during pension
fund blackout periods

(1) In general

Except to the extent otherwise provided by
rule of the Commission pursuant to paragraph
(3), it shall be unlawful for any director or ex-
ecutive officer of an issuer of any equity secu-
rity (other than an exempted security), di-
rectly or indirectly, to purchase, sell, or oth-
erwise acquire or transfer any equity security
of the issuer (other than an exempted secu-
rity) during any blackout period with respect
to such equity security if such director or offi-



Page 2339

cer acquires such equity security in connec-
tion with his or her service or employment as
a director or executive officer.
(2) Remedy

(A) In general

Any profit realized by a director or execu-
tive officer referred to in paragraph (1) from
any purchase, sale, or other acquisition or
transfer in violation of this subsection shall
inure to and be recoverable by the issuer, ir-
respective of any intention on the part of
such director or executive officer in entering
into the transaction.

(B) Actions to recover profits

An action to recover profits in accordance
with this subsection may be instituted at
law or in equity in any court of competent
jurisdiction by the issuer, or by the owner of
any security of the issuer in the name and in
behalf of the issuer if the issuer fails or re-
fuses to bring such action within 60 days
after the date of request, or fails diligently
to prosecute the action thereafter, except
that no such suit shall be brought more than
2 years after the date on which such profit
was realized.

(3) Rulemaking authorized

The Commission shall, in consultation with
the Secretary of Labor, issue rules to clarify
the application of this subsection and to pre-
vent evasion thereof. Such rules shall provide
for the application of the requirements of
paragraph (1) with respect to entities treated
as a single employer with respect to an issuer
under section 414(b), (¢), (m), or (o) of title 26
to the extent necessary to clarify the applica-
tion of such requirements and to prevent eva-
sion thereof. Such rules may also provide for
appropriate exceptions from the requirements
of this subsection, including exceptions for
purchases pursuant to an automatic dividend
reinvestment program or purchases or sales
made pursuant to an advance election.

(4) Blackout period

For purposes of this subsection, the term
‘“‘blackout period”, with respect to the equity
securities of any issuer—

(A) means any period of more than 3 con-
secutive business days during which the
ability of not fewer than 50 percent of the
participants or beneficiaries under all indi-
vidual account plans maintained by the
issuer to purchase, sell, or otherwise acquire
or transfer an interest in any equity of such
issuer held in such an individual account
plan is temporarily suspended by the issuer
or by a fiduciary of the plan; and

(B) does not include, under regulations
which shall be prescribed by the Commis-
sion—

(i) a regularly scheduled period in which
the participants and beneficiaries may not
purchase, sell, or otherwise acquire or
transfer an interest in any equity of such
issuer, if such period is—

(I) incorporated into the individual ac-
count plan; and

(IT) timely disclosed to employees be-
fore becoming participants under the in-
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dividual account plan or as a subsequent
amendment to the plan; or

(ii) any suspension described in subpara-
graph (A) that is imposed solely in connec-
tion with persons becoming participants or
beneficiaries, or ceasing to be participants
or beneficiaries, in an individual account
plan by reason of a corporate merger, ac-
quisition, divestiture, or similar trans-
action involving the plan or plan sponsor.

(5) Individual account plan

For purposes of this subsection, the term
“individual account plan’ has the meaning
provided in section 1002(34) of title 29, except
that such term shall not include a one-partici-
pant retirement plan (within the meaning of
section 1021(i)(8)(B) of title 29).

(6) Notice to directors, executive officers, and
the Commission

In any case in which a director or executive
officer is subject to the requirements of this
subsection in connection with a blackout pe-
riod (as defined in paragraph (4)) with respect
to any equity securities, the issuer of such eq-
uity securities shall timely notify such direc-
tor or officer and the Securities and Exchange
Commission of such blackout period.

(b) Notice requirements to participants and
beneficiaries under ERISA

(1) Omitted

(2) Issuance of initial guidance and model no-
tice

The Secretary of Labor shall issue initial
guidance and a model notice pursuant to sec-
tion 1021(i)(6) of title 29 not later than January
1, 2003. Not later than 75 days after July 30,
2002, the Secretary shall promulgate interim
final rules necessary to carry out the amend-
ments made by this subsection.

(3) Plan amendments

If any amendment made by this subsection
requires an amendment to any plan, such plan
amendment shall not be required to be made
before the first plan year beginning on or after
the effective date of this section, if—

(A) during the period after such amend-
ment made by this subsection takes effect
and before such first plan year, the plan is
operated in good faith compliance with the
requirements of such amendment made by
this subsection, and

(B) such plan amendment applies retro-
actively to the period after such amendment
made by this subsection takes effect and be-
fore such first plan year.

(c) Effective date

The provisions of this section (including the
amendments made thereby) shall take effect 180
days after July 30, 2002. Good faith compliance
with the requirements of such provisions in ad-
vance of the issuance of applicable regulations
thereunder shall be treated as compliance with
such provisions.

(Pub. L. 107-204, title III, §306, July 30, 2002, 116
Stat. 779.)
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Editorial Notes
REFERENCES IN TEXT

For amendments made by this subsection and this
section, referred to in subsecs. (b) and (c), see Codifica-
tion note below.

CODIFICATION

Section is comprised of section 306 of Pub. L. 107-204.
Subsec. (b)(1) of section 306 of Pub. L. 107-204 amended
section 1021 of Title 29, Labor, and another par. (3) of
subsec. (b) amended section 1132 of Title 29.

§7245. Rules of professional responsibility for at-
torneys

Not later than 180 days after July 30, 2002, the
Commission shall issue rules, in the public in-
terest and for the protection of investors, set-
ting forth minimum standards of professional
conduct for attorneys appearing and practicing
before the Commission in any way in the rep-
resentation of issuers, including a rule—

(1) requiring an attorney to report evidence
of a material violation of securities law or
breach of fiduciary duty or similar violation
by the company or any agent thereof, to the
chief legal counsel or the chief executive offi-
cer of the company (or the equivalent thereof);
and

(2) if the counsel or officer does not appro-
priately respond to the evidence (adopting, as
necessary, appropriate remedial measures or
sanctions with respect to the violation), re-
quiring the attorney to report the evidence to
the audit committee of the board of directors
of the issuer or to another committee of the
board of directors comprised solely of direc-
tors not employed directly or indirectly by the
issuer, or to the board of directors.

(Pub. L. 107-204, title III, §307, July 30, 2002, 116
Stat. 784.)

§ 7246. Fair funds for investors

(a) Civil penalties to be used for the relief of vic-
tims

If, in any judicial or administrative action
brought by the Commission under the securities
laws, the Commission obtains a civil penalty
against any person for a violation of such laws,
or such person agrees, in settlement of any such
action, to such civil penalty, the amount of such
civil penalty shall, on the motion or at the di-
rection of the Commission, be added to and be-
come part of a disgorgement fund or other fund
established for the benefit of the victims of such
violation.
(b) Acceptance of additional donations

The Commission is authorized to accept, hold,
administer, and utilize gifts, bequests and de-
vises of property, both real and personal, to the
United States for a disgorgement fund or other
fund described in subsection (a). Such gifts, be-
quests, and devises of money and proceeds from
sales of other property received as gifts, be-
quests, or devises shall be deposited in such fund
and shall be available for allocation in accord-
ance with subsection (a).

(¢) Study required

(1) Subject of study

The Commission shall review and analyze—
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(A) enforcement actions by the Commis-
sion over the five years preceding July 30,
2002, that have included proceedings to ob-
tain civil penalties or disgorgements to iden-
tify areas where such proceedings may be
utilized to efficiently, effectively, and fairly
provide restitution for injured investors; and

(B) other methods to more efficiently, ef-
fectively, and fairly provide restitution to
injured investors, including methods to im-
prove the collection rates for civil penalties
and disgorgements.

(2) Report required

The Commission shall report its findings to
the Committee on Financial Services of the
House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of the
Senate within 180 days after of!l July 30, 2002,
and shall use such findings to revise its rules
and regulations as necessary. The report shall
include a discussion of regulatory or legisla-
tive actions that are recommended or that
may be necessary to address concerns identi-
fied in the study.

(Pub. L. 107-204, title III, §308, July 30, 2002, 116
Stat. 784; Pub. L. 111-203, title IX, §929B, July 21,
2010, 124 Stat. 1852.)

Editorial Notes

CODIFICATION

Section is comprised of section 308 of Pub. L. 107-204.
Subsec. (d) of section 308 of Pub. L. 107-204 amended
sections 77t, 78u, 78u-1, 80a—-41, and 80b-9 of this title.

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-203, §929B(1), added sub-
sec. (a) and struck out former subsec. (a). Prior to
amendment, text read as follows: ““If in any judicial or
administrative action brought by the Commission
under the securities laws (as such term is defined in
section 78c(a)(47) of this title) the Commission obtains
an order requiring disgorgement against any person for
a violation of such laws or the rules or regulations
thereunder, or such person agrees in settlement of any
such action to such disgorgement, and the Commission
also obtains pursuant to such laws a civil penalty
against such person, the amount of such civil penalty
shall, on the motion or at the direction of the Commis-
sion, be added to and become part of the disgorgement
fund for the benefit of the victims of such violation.”

Subsec. (b). Pub. L. 111-203, §929B(2), substituted ‘‘for
a disgorgement fund or other fund described in sub-
section (a)”’ for ‘“‘for a disgorgement fund described in
subsection (a)”’ and ‘“in such fund” for ‘in the
disgorgement fund”’.

Subsec. (e). Pub. L. 111-203, §929B(3), struck out sub-
sec. (e). Text read as follows: ‘“‘As used in this section,
the term ‘disgorgement fund’ means a fund established
in any administrative or judicial proceeding described
in subsection (a) of this section.”

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

180 in original. The word ‘“‘of’’ probably should not appear.
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