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risdiction;”, and struck out former subpar. (D) which
read as follows: ‘‘submit to the appropriate authority
reports and other information required of licensed in-
surers under the laws of a State relating solely to prod-
uct liability or completed operations liability insur-
ance losses and expenses;’ .

Subsec. (a)(1)(E). Pub. L. 99-563, §5(b)(1)(A), (¢), redes-
ignated subpar. (F) as (E), further redesignated cl. (ii)
as (i), added cl. (ii), and struck out former cl. (i) which
read as follows: ‘“‘the commissioner has reason to be-
lieve the risk retention group is in a financially im-
paired condition; and’”. Former subpar. (E) redesig-
nated (D).

Subsec. (a)(1)(F). Pub. L. 99-563, §5(b)(1)(A), (d), redes-
ignated subpar. (G) as (F) and amended it generally.
Prior to amendment, subpar. (F) read as follows: ‘‘com-
ply with a lawful order issued in a delinquency pro-
ceeding commenced by the State insurance commis-
sioner if the commissioner of the jurisdiction in which
the group is chartered has failed to initiate such a pro-
ceeding after notice of a finding of financial impair-
ment under subparagraph (F) of this paragraph;”’.
Former subpar. (F) redesignated (E).

Subsec. (a)(1)(G) to (I). Pub. L. 99-563, §5(b)(1)(A), (e),
added subpars. (G) to (I). Former subpar. (G) redesig-
nated (F).

Subsec. (b). Pub. L. 99-563, §5(a), amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘“The exemptions specified in subsection (a) of
this section apply to—

‘(1) product liability or completed operations li-
ability insurance coverage provided by a risk reten-
tion group for—

‘“(A) such group; or
‘(B) any person who is a member of such group;

‘“(2) the sale of product liability or completed oper-
ations liability insurance coverage for a risk reten-
tion group; and

‘(3) the provision of insurance related services or
management services for a risk retention group or
any member of such group.”’

Subsecs. (d) to (h). Pub. L. 99-563, §§5(b)(2), 7, 8(a),
added subsecs. (d) to (h).

Statutory Notes and Related Subsidiaries
SPECIAL RULE REGARDING FEASIBILITY STUDY

The provisions of subsec. (d) of this section, relating
to the submission of a feasibility study, not applicable
with respect to any line or classification of liability in-
surance which was defined in this chapter before Oct.
27, 1986, and was offered before such date by any risk re-
tention group chartered and operating for not less than
3 years before such date, see section 11(b) of Pub. L.
99-563, set out as an Effective Date of 1986 Amendment;
Applicability note under section 3901 of this title.

§3903. Purchasing groups

(a) Exemptions from State laws, rules, regula-
tions, or orders

Except as provided in this section and section
3905 of this title, a purchasing group is exempt
from any State law, rule, regulation, or order to
the extent that such law, rule, regulation, or
order would—

(1) prohibit the establishment of a pur-
chasing group;

(2) make it unlawful for an insurer to pro-
vide or offer to provide insurance on a basis
providing, to a purchasing group or its mem-
bers, advantages, based on their loss and ex-
pense experience, not afforded to other persons
with respect to rates, policy forms, coverages,
or other matters;

(3) prohibit a purchasing group or its mem-
bers from purchasing insurance on the group
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basis described in paragraph (2) of this sub-
section;

(4) prohibit a purchasing group from obtain-
ing insurance on a group basis because the
group has not been in existence for a min-
imum period of time or because any member
has not belonged to the group for a minimum
period of time;

(5) require that a purchasing group must
have a minimum number of members, common
ownership or affiliation, or a certain legal
form;

(6) require that a certain percentage of a
purchasing group must obtain insurance on a
group basis;

(7) require that any insurance policy issued
to a purchasing group or any members of the
group be countersigned by an insurance agent
or broker residing in that State; or

(8) otherwise discriminate against a pur-
chasing group or any of its members.

(b) Scope of exemptions

The exemptions specified in subsection (a)
apply to—
(1) liability insurance provided to—
(A) a purchasing group; or
(B) any person who is a member of a pur-
chasing group; and

(2) the provision of—
(A) liability coverage;
(B) insurance related services; or
(C) management services;

to a purchasing group or member of the group.

(e) Licensing of agents or brokers for purchasing
groups

A State may require that a person acting, or
offering to act, as an agent or broker for a pur-
chasing group obtain a license from that State,
except that a State may not impose any quali-
fication or requirement which discriminates
against a nonresident agent or broker.

(d) Notice to State insurance commissioners of
intent to do business

(1) A purchasing group which intends to do
business in any State shall furnish notice of
such intention to the insurance commissioner of
such State. Such notice—

(A) shall identify the State in which such
group is domiciled;

(B) shall specify the lines and classifications
of liability insurance which the purchasing
group intends to purchase;

(C) shall identify the insurance company
from which the group intends to purchase in-
surance and the domicile of such company;
and

(D) shall identify the principal place of busi-
ness of the group.

(2) Such purchasing group shall notify the
commissioner of any such State as to any subse-
quent changes in any of the items provided in
such notice.

(e) Designation of agent for service of documents
and process

A purchasing group shall register with and
designate the State insurance commissioner of
each State in which it does business as its agent
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solely for the purpose of receiving service of
legal documents or process, except that such re-
quirement shall not apply in the case of a pur-
chasing group—
(1) which—
(A) was domiciled before April 1, 1986; and
(B) is domiciled on and after October 27,
1986; 1

in any State of the United States;
(2) which—

(A) before September 25, 1981, purchased
insurance from an insurance carrier licensed
in any State; and

(B) since September 25, 1981, purchases its
insurance from an insurance carrier licensed
in any State;

(3) which was a purchasing group under the
requirements of this chapter before October 27,
1986; and

(4) as long as such group does not purchase
insurance that was not authorized for purposes
of an exemption under this chapter as in effect
before October 27, 1986.

(f) Purchases of insurance through licensed
agents or brokers acting pursuant to surplus
lines laws

A purchasing group may not purchase insur-
ance from a risk retention group that is not
chartered in a State or from an insurer not ad-
mitted in the State in which the purchasing
group is located, unless the purchase is effected
through a licensed agent or broker acting pursu-
ant to the surplus lines laws and regulations of
such State.

(g) State powers to enforce State laws

Nothing in this chapter shall be construed to
affect the authority of any State to make use of
any of its powers to enforce the laws of such
State with respect to which a purchasing group
is not exempt under this chapter.

(h) States’ authority to sue

Nothing in this chapter shall affect the au-
thority of any State to bring an action in any
Federal or State court.

(Pub. L. 9745, §4, Sept. 25, 1981, 95 Stat. 951; Pub.
L. 99-563, §§6, 8(b), 12(d), Oct. 27, 1986, 100 Stat.
3174, 3175, 3178.)

Editorial Notes

CODIFICATION

October 27, 1986, referred to in subsec. (e)(1)(B), was in
the original ‘“‘the date of the enactment of this Act”
which was translated as meaning the date of the enact-
ment of Pub. L. 99-563, which enacted subsec. (e), to re-
flect the probable intent of Congress.

AMENDMENTS

1986—Subsec. (a). Pub. L. 99-563, §8(b)(1), inserted ref-
erence to section 3905 of this title.

Subsec. (b)(1). Pub. L. 99-563, §12(d)(1), substituted
“liability insurance’ for ‘‘product liability or com-
pleted operations liability insurance, and comprehen-
sive general liability insurance which includes either of
these coverages,”.

Subsec. (b)(2)(A). Pub. L. 99-563, §12(d)(2), struck out
“product liability or completed operations insurance,

1See Codification note below.
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and comprehensive general’’ before
erage’’.

Subsecs. (d) to (h). Pub. L. 99-563, §§6, 8(b)(2), added
subsecs. (d) to (h).

“liability cov-

§3904. Securities laws

(a) Ownership interest of members in risk reten-
tion groups
The ownership interests of members in a risk
retention group shall be—

(1) considered to be exempted securities for
purposes of section 5 of the Securities Act of
1933 [15 U.S.C. 77e] and for purposes of section
12 of the Securities Exchange Act of 1934 [15
U.S.C. 781]; and

(2) considered to be securities for purposes of
the provisions of section 17 of the Securities
Act of 1933 [15 U.S.C. 7T7q] and the provisions of
section 10 of the Securities Exchange Act of
1934 [15 U.S.C. 78j].

(b) Investment companies

A risk retention group shall not be considered
to be an investment company for purposes of the
Investment Company Act of 1940 (15 U.S.C. 80a-1
et seq.).

(c) State blue sky laws

The ownership interests of members in a risk
retention group shall not be considered securi-
ties for purposes of any State blue sky law.

(Pub. L. 9745, §5, Sept. 25, 1981, 95 Stat. 952.)

Editorial Notes
REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in
subsec. (b), is title I of act Aug. 22, 1940, ch. 686, 54 Stat.
789, which is classified generally to subchapter I (§80a-1
et seq.) of chapter 2D of this title. For complete classi-
fication of this Act to the Code, see section 80a-51 of
this title and Tables.

§ 3905. Clarification concerning permissible State
authority

(a) No exemption from State motor vehicle no-
fault and motor vehicle financial responsi-
bility laws

Nothing in this chapter shall be construed to
exempt a risk retention group or purchasing
group authorized under this chapter from the
policy form or coverage requirements of any

State motor vehicle no-fault or motor vehicle fi-

nancial responsibility insurance law.

(b) Applicability of exemptions

The exemptions provided under this chapter
shall apply only to the provision of liability in-
surance by a risk retention group or the pur-
chase of liability insurance by a purchasing
group, and nothing in this chapter shall be con-
strued to permit the provision or purchase of
any other line of insurance by any such group.

(c) Prohibited insurance policy coverage

The terms of any insurance policy provided by
a risk retention group or purchased by a pur-
chasing group shall not provide or be construed
to provide insurance policy coverage prohibited
generally by State statute or declared unlawful
by the highest court of the State whose law ap-
plies to such policy.
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