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erty serving the condominium or cooperative
unit owners in such project;

(2) is between such unit owners or such asso-
ciation and the developer or an affiliate of the
developer;

(3) was entered into while such association
was controlled by the developer through spe-
cial developer control or because the developer
held a majority of the votes in such associa-
tion; and

(4) is for a period of more than three years,
including any automatic renewal provisions
which are exercisable at the sole option of the
developer or an affiliate of the developer,

may be terminated without penalty by such unit
owners or such association.

(b) Time of termination

Any termination under this section may occur
only during the two-year period beginning on
the date on which—

(1) special developer control over the asso-
ciation is terminated; or

(2) the developer owns 25 per centum or less
of the units in the conversion project,

whichever occurs first.
(e) Vote of owners of units

A termination under this section shall be by a
vote of owners of not less than two-thirds of the
units other than the units owned by the devel-
oper or an affiliate of the developer.

(d) Effective date of termination

Following the unit owners’ vote, the termi-
nation shall be effective ninety days after hand
delivering notice or mailing notice by prepaid
United States mail to the parties to the con-
tract.

(Pub. L. 96-399, title VI, §608, Oct. 8, 1980, 94
Stat. 1676.)

Editorial Notes
CODIFICATION

In subsec. (a), ‘‘October 8, 1980 was substituted for
“the effective date of this title”’. See Effective Date
note set out under section 3601 of this title.

§3608. Judicial determinations respecting uncon-
scionable leases

(a) Lease characteristics; authorization by unit
owners; conditions precedent to action

Cooperative and condominium unit owners
through the unit owners’ association may bring
an action seeking a judicial determination that
a lease or leases, or portions thereof, were un-
conscionable at the time they were made. An ac-
tion may be brought under this section if each
such lease has all of the following characteris-
tics:

(1) it was made in connection with a cooper-
ative or condominium project;

(2) it was entered into while the cooperative
or condominium owners’ association was con-
trolled by the developer either through special
developer control or because the developer
held a majority of the votes in the owners’ as-
sociation;

(3) it had to be accepted or ratified by pur-
chasers or through the unit owners’ associa-

TITLE 15—COMMERCE AND TRADE

Page 2022

tion as a condition of purchase of a unit in the
cooperative or condominium project;

(4) it is for a period of more than twenty-one
years or is for a period of less than twenty-one
years but contains automatic renewal provi-
sions for a period of more than twenty-one
years;

(5) it contains an automatic rent increase
clause; and

(6) it was entered into prior to June 4, 1975.

Such action must be authorized by the coopera-
tive or condominium unit owners through a vote
of not less than two-thirds of the owners of the
units other than units owned by the developer or
an affiliate of the developer, and may be brought
by the cooperative or condominium unit owners
through the units owners’ association. Prior to
instituting such action, the cooperative or con-
dominium unit owners must, through a vote of
not less than two-thirds of the owners of the
units other than units owned by the developer or
an affiliate of the developer, agree to enter into
negotiation with the lessor and must seek
through such negotiation to eliminate or modify
any lease terms that are alleged to be uncon-
scionable; if an agreement is not reached in
ninety days from the date on which the author-
izing vote was taken, the unit owners may au-
thorize an action after following the procedure
specified in the preceding sentence.

(b) Presumption of unconscionability; rebuttal

A rebuttal presumption of unconscionability
exists if it is established that, in addition to the
characteristics set forth in subsection (a) of this
section, the lease—

(1) creates a lien subjecting any unit to fore-
closure for failure to make payments;

(2) contains provisions requiring either the
cooperative or condominium unit owners or
the cooperative or condominium association
as lessees to assume all or substantially all
obligations and liabilities associated with the
maintenance, management and use of the
leased property, in addition to the obligation
to make lease payments;

(3) contains an automatic rent increase
clause without establishing a specific max-
imum lease payment; and

(4) requires an annual rental which exceeds
25 per centum of the appraised value of the
leased property as improved: Provided, That,
for purposes of this paragraph ‘‘annual rental’’
means the amount due during the first twelve
months of the lease for all units, regardless of
whether such units were occupied or sold dur-
ing that period, and ‘‘appraised value’’ means
the appraised value placed upon the leased
property the first tax year after the sale of a
unit in the condominium or after the sale of a
membership or share interest in the coopera-
tive association to a party who is not an affil-
iate of the developer.

Once the rebuttable presumption is established,
the court, in making its finding, shall consider
the lease or portion of the lease to be uncon-
scionable unless proven otherwise by the pre-
ponderance of the evidence to the contrary.
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(c) Presentation of evidence after finding of
unconscionability

Whenever it is claimed, or appears to the
court, that a lease or any portion thereof is, or
may have been, unconscionable at the time it
was made, the parties shall be afforded a reason-
able opportunity to present evidence at least as
to-

(1) the commercial setting of the negotia-
tions;

(2) whether a party has knowingly taken ad-
vantage of the inability of the other party rea-
sonably to protect his interests;

(3) the effect and purpose of the lease or por-
tion of the lease or portion thereof, including
its relationship to other contracts between the
association, the unit owners and the developer
or an affiliate of the developer; and

(4) the disparity between the amount
charged under the lease and the value of the
real estate subject to the lease measured by
the price at which similar real estate was
readily obtainable in similar transactions.

(d) Remedial relief; matters considered; attor-
neys’ fees

Upon finding that any lease, or portion there-
of, is unconscionable, the court shall exercise its
authority to grant remedial relief as necessary
to avoid an unconscionable result, taking into
consideration the economic value of the lease.
Such relief may include, but shall not be limited
to rescission, reformation, restitution, the
award of damages and reasonable attorney fees
and court costs. A defendant may recover rea-
sonable attorneys’ fees if the court determines
that the cause of action filed by the plantiff! is
frivolous, malicious, or lacking in substantial
merit.

(e) Actions allowed after termination of special
developer control

Nothing in this section may be construed to
authorize the bringing of an action by coopera-
tive and condominium unit owners’ association,
seeking a judicial determination that a lease or
leases, or portions thereof, are unconscionable,
where such unit owners or a unit owners’ asso-
ciation representing them has, after the termi-
nation of special developer control, reached an
agreement with a holder of such lease or leases
which either—

(1) sets forth the terms and conditions under
which such lease or leases is or shall be pur-
chased by such unit owners or associations; or

(2) reforms any clause in the lease which
contained an automatic rent increase clause,
unless such agreement was entered into when
the leaseholder or his affiliate held a majority
of the votes in the owners’ association.

(Pub. L. 96-399, title VI, §609, Oct. 8, 1980, 94
Stat. 1677.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective one year after Oct. 8, 1980, see sec-
tion 618 of Pub. L. 96-399, set out as a note under sec-
tion 3601 of this title.

180 in original. Probably should be ‘“‘plaintiff’’.
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§ 3609. Void lease or contract provisions

Any provision in any lease or contract requir-
ing unit owners or the owners’ association, in
any conversion project involving a contract
meeting the requirements of section 3607 of this
title of in any project involving a lease meeting
the requirements of section 3608 of this title, to
reimburse, regardless of outcome, the developer,
his successor, or affiliate of the developer for at-
torneys’ fees or money judgments, in a suit be-
tween unit owners or the owners’ association
and the developer arising under the lease or
agreement, is against public policy and void.

(Pub. L. 96-399, title VI, §610, Oct. 8, 1980, 94
Stat. 1678.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE
Section effective Oct. 8, 1980, except that prohibition
included in this section as it relates to a lease with re-
spect to which a cause of action may be established
under section 3608 of this title, shall be effective one

yvear after Oct. 8, 1980, see section 618 of Pub. L. 96-399,
set out as a note under section 3601 of this title.

§3610. Relationship of statutory provisions to
State and local laws

Nothing in this chapter may be construed to
prevent or limit the authority of any State or
local government to enact and enforce any law,
ordinance, or code with regard to any condo-
minium, cooperative, or conversion project, if
such law, ordinance, or code does not abridge,
deny, or contravene any standard for consumer
protection established under this chapter. Not-
withstanding the preceding sentence, the provi-
sions of this chapter, except for the application
of section 3608 of this title and the prohibition
included in section 3609 of this title as it relates
to a lease with respect to which a cause of ac-
tion may be established under section 3608 of
this title, shall not apply in the case of any
State or local government which has the author-
ity to enact and enforce such a law, ordinance,
or code, if, during the three-year period fol-
lowing October 8, 1980, such State or local gov-
ernment enacts a law, ordinance, or code, or
amendments thereto, stating in substance that
such provisions of this chapter shall not apply in
that State or local government jurisdiction.

(Pub. L. 96-399, title VI, §611, Oct. 8, 1980, 94
Stat. 1679.)

§3611. Additional remedies
(a) Suits at law or equity

Unless otherwise limited as in section 3607 or
3608 of this title, any person aggrieved by a vio-
lation of this chapter may sue at law or in eq-
uity.
(b) Recovery of actual damages

In any action authorized by this section for a
violation of section 3607 or 3609 of this title
where actual damages have been suffered, such
damages may be awarded or such other relief
granted as deemed fair, just, and equitable.
(c¢) Contribution

Every person who becomes liable to make any
payment under this section may recover con-
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