§1639b

ble guidelines issued by the Secretary of the
Treasury or his designee under the Emergency
Economic Stabilization Act of 2008 [12 U.S.C. 5201
et seq.]; and

‘“(ii) refinance mortgage loans under the Hope
for Homeowners program; and
‘“(B) a safe harbor to enable such servicers to ex-

ercise these authorities.”

§1639b. Residential mortgage loan origination

(a) Finding and purpose
(1) Finding

The Congress finds that economic stabiliza-
tion would be enhanced by the protection, lim-
itation, and regulation of the terms of residen-
tial mortgage credit and the practices related
to such credit, while ensuring that respon-
sible, affordable mortgage credit remains
available to consumers.

(2) Purpose

It is the purpose of this section and section
1639c of this title to assure that consumers are
offered and receive residential mortgage loans
on terms that reasonably reflect their ability
to repay the loans and that are understandable
and not unfair, deceptive or abusive.

(b) Duty of care
(1) Standard

Subject to regulations prescribed under this
subsection, each mortgage originator shall, in
addition to the duties imposed by otherwise
applicable provisions of State or Federal law—

(A) be qualified and, when required, reg-
istered and licensed as a mortgage origi-
nator in accordance with applicable State or

Federal law, including the Secure and Fair

Enforcement for Mortgage Licensing Act of

2008 [12 U.S.C. 5101 et seq.]; and

(B) include on all loan documents any
unique identifier of the mortgage originator

provided by the Nationwide Mortgage Li-

censing System and Registry.

(2) Compliance procedures required

The Bureau shall prescribe regulations re-
quiring depository institutions to establish
and maintain procedures reasonably designed
to assure and monitor the compliance of such
depository institutions, the subsidiaries of
such institutions, and the employees of such
institutions or subsidiaries with the require-
ments of this section and the registration pro-
cedures established under section 1507 of the
Secure and Fair Enforcement for Mortgage Li-
censing Act of 2008 [12 U.S.C. 5106].

(c) Prohibition on steering incentives
(1) In general

For any residential mortgage loan, no mort-
gage originator shall receive from any person
and no person shall pay to a mortgage origi-
nator, directly or indirectly, compensation
that varies based on the terms of the loan
(other than the amount of the principal).
(2) Restructuring of financing origination fee

(A) In general

For any mortgage loan, a mortgage origi-

nator may not receive from any person other
than the consumer and no person, other than
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the consumer, who knows or has reason to
know that a consumer has directly com-
pensated or will directly compensate a mort-
gage originator may pay a mortgage origi-
nator any origination fee or charge except
bona fide third party charges not retained by
the creditor, mortgage originator, or an af-
filiate of the creditor or mortgage origi-
nator.

(B) Exception

Notwithstanding subparagraph (A), a
mortgage originator may receive from a per-
son other than the consumer an origination
fee or charge, and a person other than the
consumer may pay a mortgage originator an
origination fee or charge, if—

(i) the mortgage originator does not re-
ceive any compensation directly from the
consumer; and

(ii) the consumer does not make an up-
front payment of discount points, origina-
tion points, or fees, however denominated
(other than bona fide third party charges
not retained by the mortgage originator,
creditor, or an affiliate of the creditor or
originator), except that the Bureau may,
by rule, waive or provide exemptions to
this clause if the Bureau determines that
such waiver or exemption is in the interest
of consumers and in the public interest.

(3) Regulations

The Bureau shall prescribe regulations to
prohibit—

(A) mortgage originators from steering
any consumer to a residential mortgage loan
that—

(i) the consumer lacks a reasonable abil-
ity to repay (in accordance with regula-
tions prescribed under section 1639c(a) of
this title); or

(ii) has predatory characteristics or ef-
fects (such as equity stripping, excessive
fees, or abusive terms);

(B) mortgage originators from steering
any consumer from a residential mortgage
loan for which the consumer is qualified
that is a qualified mortgage (as defined in
section 1639c(b)(2) of this title) to a residen-
tial mortgage loan that is not a qualified
mortgage;

(C) abusive or unfair lending practices that
promote disparities among consumers of
equal credit worthiness but of different race,
ethnicity, gender, or age; and

(D) mortgage originators from—

(i) mischaracterizing the credit history
of a consumer or the residential mortgage
loans available to a consumer;

(ii) mischaracterizing or suborning the
mischaracterization of the appraised value
of the property securing the extension of
credit; or

(iii) if unable to suggest, offer, or rec-
ommend to a consumer a loan that is not
more expensive than a loan for which the
consumer qualifies, discouraging a con-
sumer from seeking a residential mortgage
loan secured by a consumer’s principal
dwelling from another mortgage origi-
nator.
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(4) Rules of construction

No provision of this subsection shall be con-
strued as—

(A) permitting any yield spread premium
or other similar compensation that would,
for any residential mortgage loan, permit
the total amount of direct and indirect com-
pensation from all sources permitted to a
mortgage originator to vary based on the
terms of the loan (other than the amount of
the principal);

(B) limiting or affecting the amount of
compensation received by a creditor upon
the sale of a consummated loan to a subse-
quent purchaser;

(C) restricting a consumer’s ability to fi-
nance, at the option of the consumer, includ-
ing through principal or rate, any origina-
tion fees or costs permitted under this sub-
section, or the mortgage originator’s right
to receive such fees or costs (including com-
pensation) from any person, subject to para-
graph (2)(B), so long as such fees or costs do
not vary based on the terms of the loan
(other than the amount of the principal) or
the consumer’s decision about whether to fi-
nance such fees or costs; or

(D) prohibiting incentive payments to a
mortgage originator based on the number of
residential mortgage loans originated within
a specified period of time.

(d) Liability for violations
(1) In general

For purposes of providing a cause of action
for any failure by a mortgage originator, other
than a creditor, to comply with any require-
ment imposed under this section and any regu-
lation prescribed under this section, section
1640 of this title shall be applied with respect
to any such failure by substituting ‘“‘mortgage
originator’” for ‘‘creditor’” each place such
term appears in each such subsection.!

(2) Maximum

The maximum amount of any liability of a
mortgage originator under paragraph (1) to a
consumer for any violation of this section
shall not exceed the greater of actual damages
or an amount equal to 3 times the total
amount of direct and indirect compensation or
gain accruing to the mortgage originator in
connection with the residential mortgage loan
involved in the violation, plus the costs to the
consumer of the action, including a reasonable
attorney’s fee.

(e) Discretionary regulatory authority
(1) In general

The Bureau shall, by regulations, prohibit or
condition terms, acts or practices relating to
residential mortgage loans that the Bureau
finds to be abusive, unfair, deceptive, preda-
tory, necessary or proper to ensure that re-
sponsible, affordable mortgage credit remains
available to consumers in a manner consistent
with the purposes of this section and section
1639¢c of this title, necessary or proper to effec-
tuate the purposes of this section and section

180 in original. Probably should be ‘“‘in such section.”
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1639c of this title, to prevent circumvention or
evasion thereof, or to facilitate compliance
with such sections, or are not in the interest
of the borrower.

(2) Application

The regulations prescribed under paragraph
(1) shall be applicable to all residential mort-
gage loans and shall be applied in the same
manner as regulations prescribed under sec-
tion 1604 of this title.

(f) Timeshare plans

This section and any regulations promulgated
thereunder do not apply to an extension of cred-
it relating to a plan described in section 101(563D)
of title 11.

(Pub. L. 90-321, title I, §129B, as added and
amended Pub. L. 111-203, title X, §1100A(2), title
XIV, §§1402(a)(2), 1403-1405(a), July 21, 2010, 124
Stat. 2107, 2139-2141.)

Editorial Notes
REFERENCES IN TEXT

The Secure and Fair Enforcement for Mortgage Li-
censing Act of 2008, referred to in subsec. (b)(1)(A), is
title V of div. A of Pub. L. 110-289, July 30, 2008, 122
Stat. 2810, also known as the S.A.F.E. Mortgage Licens-
ing Act of 2008, which is classified generally to chapter
51 (§5101 et seq.) of Title 12, Banks and Banking. For
complete classification of this Act to the Code, see
Short Title note set out under section 5101 of Title 12
and Tables.

AMENDMENTS

2010—Pub. L. 111-203, §1100A(2), substituted ‘“‘Bureau”
for ‘“‘Board’ wherever appearing.

Subsec. (¢). Pub. L. 111-203, §1403, added subsec. (c).

Subsec. (d). Pub. L. 111-203, §1404, added subsec. (d).

Subsecs. (e), (f). Pub. L. 111-203, §1405(a), added sub-
secs. (e) and (f).

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by section 1100A(2) of Pub. L. 111-203 ef-
fective on the designated transfer date, see section
1100H of Pub. L. 111-203, set out as a note under section
552a of Title 5, Government Organization and Employ-
ees.

Amendment by sections 1403-1405(a) of Pub. L. 111-203
effective on the date on which final regulations imple-
menting that amendment take effect, or on the date
that is 18 months after the designated transfer date if
such regulations have not been issued by that date, see
section 1400(c) of Pub. L. 111-203, set out as a note under
section 1601 of this title.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective on the date on which final regula-
tions implementing such section take effect, or on the
date that is 18 months after the designated transfer
date if such regulations have not been issued by that
date, see section 1400(c) of Pub. L. 111-203, set out as an
Effective Date of 2010 Amendment note under section
1601 of this title.

RULE OF CONSTRUCTION

Pub. L. 111-203, title XIV, §1415, July 21, 2010, 124
Stat. 2153, provided that: ‘“‘Except as otherwise ex-
pressly provided in section 129B or 129C of the Truth in
Lending Act [15 U.S.C. 1639b, 1639c] (as added by this
title), no provision of such section 129B or 129C shall be
construed as superseding, repealing, or affecting any
duty, right, obligation, privilege, or remedy of any per-
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son under any other provision of the Truth in Lending
Act [15 U.S.C. 1601 et seq.] or any other provision of
Federal or State law.”

[For definition of ‘“State’ as used in section 1415 of
Pub. L. 111-203, set out above, see section 5301 of Title
12, Banks and Banking.]

§1639c. Minimum standards for residential mort-
gage loans

(a) Ability to repay
(1) In general

In accordance with regulations prescribed by
the Bureau, no creditor may make a residen-
tial mortgage loan unless the creditor makes
a reasonable and good faith determination
based on verified and documented information
that, at the time the loan is consummated, the
consumer has a reasonable ability to repay the
loan, according to its terms, and all applicable
taxes, insurance (including mortgage guar-
antee insurance), and assessments.

(2) Multiple loans

If the creditor knows, or has reason to know,
that 1 or more residential mortgage loans se-
cured by the same dwelling will be made to
the same consumer, the creditor shall make a
reasonable and good faith determination,
based on verified and documented information,
that the consumer has a reasonable ability to
repay the combined payments of all loans on
the same dwelling according to the terms of
those loans and all applicable taxes, insurance
(including mortgage guarantee insurance), and
assessments.

(3) Basis for determination

A determination under this subsection of a
consumer’s ability to repay a residential
mortgage loan shall include consideration of
the consumer’s credit history, current income,
expected income the consumer is reasonably
assured of receiving, current obligations, debt-
to-income ratio or the residual income the
consumer will have after paying non-mortgage
debt and mortgage-related obligations, em-
ployment status, and other financial resources
other than the consumer’s equity in the dwell-
ing or real property that secures repayment of
the loan. A creditor shall determine the abil-
ity of the consumer to repay using a payment
schedule that fully amortizes the loan over
the term of the loan.

(4) Income verification

A creditor making a residential mortgage
loan shall verify amounts of income or assets
that such creditor relies on to determine re-
payment ability, including expected income or
assets, by reviewing the consumer’s Internal
Revenue Service Form W-2, tax returns, pay-
roll receipts, financial institution records, or
other third-party documents that provide rea-
sonably reliable evidence of the consumer’s in-
come or assets. In order to safeguard against
fraudulent reporting, any consideration of a
consumer’s income history in making a deter-
mination under this subsection shall include
the verification of such income by the use of—

(A) Internal Revenue Service transcripts
of tax returns; or

(B) a method that quickly and effectively
verifies income documentation by a third

party subject to rules prescribed by the Bu-
reau.

(5) Exemption

With respect to loans made, guaranteed, or
insured by Federal departments or agencies
identified in subsection (b)(3)(B)(ii), such de-
partments or agencies may exempt
refinancings under a streamlined refinancing
from this income verification requirement as
long as the following conditions are met:

(A) The consumer is not 30 days or more
past due on the prior existing residential
mortgage loan.

(B) The refinancing does not increase the
principal balance outstanding on the prior
existing residential mortgage loan, except to
the extent of fees and charges allowed by the
department or agency making, guaran-
teeing, or insuring the refinancing.

(C) Total points and fees (as defined in sec-
tion 1602(aa)(4)! of this title, other than
bona fide third party charges not retained by
the mortgage originator, creditor, or an af-
filiate of the creditor or mortgage origi-
nator) payable in connection with the refi-
nancing do not exceed 3 percent of the total
new loan amount.

(D) The interest rate on the refinanced
loan is lower than the interest rate of the
original loan, unless the borrower is refi-
nancing from an adjustable rate to a fixed-
rate loan, under guidelines that the depart-
ment or agency shall establish for loans they
make, guarantee, or issue.

(E) The refinancing is subject to a pay-
ment schedule that will fully amortize the
refinancing in accordance with the regula-
tions prescribed by the department or agen-
cy making, guaranteeing, or insuring the re-
financing.

(F) The terms of the refinancing do not re-
sult in a balloon payment, as defined in sub-
section (b)(2)(A)(ii).

(G) Both the residential mortgage loan
being refinanced and the refinancing satisfy
all requirements of the department or agen-
cy making, guaranteeing, or insuring the re-
financing.

(6) Nonstandard loans

(A) Variable rate loans that defer repayment
of any principal or interest

For purposes of determining, under this
subsection, a consumer’s ability to repay a
variable rate residential mortgage loan that
allows or requires the consumer to defer the
repayment of any principal or interest, the
creditor shall use a fully amortizing repay-
ment schedule.

(B) Interest-only loans

For purposes of determining, under this
subsection, a consumer’s ability to repay a
residential mortgage loan that permits or
requires the payment of interest only, the
creditor shall use the payment amount re-
quired to amortize the loan by its final ma-
turity.

1See References in Text note below.
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