
Page 1274TITLE 15—COMMERCE AND TRADE§ 1052

The prosecution of such applications so amended and 

the grant of registrations thereon shall be proceeded 

with in accordance with the provisions of this Act [this 

chapter]. If such amendments are not made, the pros-

ecution of said applications shall be proceeded with and 

registrations thereon granted in accordance with the 

Acts under which said applications were filed, and said 

Acts are hereby continued in force to this extent and 

for this purpose only, notwithstanding the foregoing 

general repeal thereof. 

‘‘(b) In any case in which an appeal is pending before 

the United States Court of Customs and Patent Appeals 

or any United States Circuit Court of Appeals or the 

United States Court of Appeals for the District of Co-

lumbia or the United States Supreme Court at the ef-

fective date of this Act [July 5, 1947], the court, if it be 

of the opinion that the provisions of this Act [this 

chapter] are applicable to the subject matter of the ap-

peal, may apply such provision or may remand the case 

to the Commissioner [now Director] or to the district 

court for the taking of additional evidence or a new 

trial or for reconsideration of the decision on the 

record as made, as the appellate court may deem prop-

er.’’

Act July 5, 1946, ch. 540, title XI, § 49, 60 Stat. 446, pro-

vided: ‘‘Nothing herein [in this chapter] shall adversely 

affect the rights or the enforcement of rights in marks 

acquired in good faith prior to the effective date of this 

Act [July 5, 1947].’’

DEFINITIONS APPLICABLE TO SECTIONS OF PUB. L. 

116–260

Pub. L. 116–260, div. Q, title II, § 222, Dec. 27, 2020, 134 

Stat. 2200, provided that: ‘‘In this subtitle [subtitle B 

(§§ 221–228) of title II of div. Q of Pub. L. 116–260, see 

Short Title of 2020 Amendment note above]: 

‘‘(1) DIRECTOR.—The term ‘Director’ means the 

Under Secretary of Commerce for Intellectual Prop-

erty and Director of the United States Patent and 

Trademark Office. 

‘‘(2) TRADEMARK ACT OF 1946.—The term ‘Trademark 

Act of 1946’ means the Act entitled ‘An Act to provide 

for the registration and protection of trademarks 

used in commerce, to carry out the provisions of cer-

tain international conventions, and for other pur-

poses’, approved July 5, 1946 (15 U.S.C. 1051 et. seq) 

(commonly referred to as the ‘Trademark Act of 1946’ 

or the ‘Lanham Act’).’’

EMERGENCY RELIEF FROM POSTAL SITUATION 

AFFECTING TRADEMARK CASES 

Relief as to filing date of trademark application or 

registration and excusal of delayed fees or actions af-

fected by postal situation beginning on Mar. 18, 1970, 

and ending on or about Mar. 30, 1970, see note set out 

under section 111 of Title 35, Patents.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce to Secretary 

of Commerce, with certain exceptions, see Reorg. Plan 

No. 5 of 1950, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 

Stat. 1263, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

§ 1052. Trademarks registrable on principal reg-
ister; concurrent registration 

No trademark by which the goods of the appli-
cant may be distinguished from the goods of 
others shall be refused registration on the prin-
cipal register on account of its nature unless 
it—

(a) Consists of or comprises immoral, decep-
tive, or scandalous matter; or matter which may 
disparage or falsely suggest a connection with 

persons, living or dead, institutions, beliefs, or 
national symbols, or bring them into contempt, 
or disrepute; or a geographical indication which, 
when used on or in connection with wines or 
spirits, identifies a place other than the origin 
of the goods and is first used on or in connection 
with wines or spirits by the applicant on or after 
one year after the date on which the WTO 
Agreement (as defined in section 3501(9) of title 
19) enters into force with respect to the United 
States. 

(b) Consists of or comprises the flag or coat of 
arms or other insignia of the United States, or 
of any State or municipality, or of any foreign 
nation, or any simulation thereof. 

(c) Consists of or comprises a name, portrait, 
or signature identifying a particular living indi-
vidual except by his written consent, or the 
name, signature, or portrait of a deceased Presi-
dent of the United States during the life of his 
widow, if any, except by the written consent of 
the widow. 

(d) Consists of or comprises a mark which so 
resembles a mark registered in the Patent and 
Trademark Office, or a mark or trade name pre-
viously used in the United States by another 
and not abandoned, as to be likely, when used on 
or in connection with the goods of the applicant, 
to cause confusion, or to cause mistake, or to 
deceive: Provided, That if the Director deter-
mines that confusion, mistake, or deception is 
not likely to result from the continued use by 
more than one person of the same or similar 
marks under conditions and limitations as to 
the mode or place of use of the marks or the 
goods on or in connection with which such 
marks are used, concurrent registrations may be 
issued to such persons when they have become 
entitled to use such marks as a result of their 
concurrent lawful use in commerce prior to (1) 
the earliest of the filing dates of the applica-
tions pending or of any registration issued under 
this chapter; (2) July 5, 1947, in the case of reg-
istrations previously issued under the Act of 
March 3, 1881, or February 20, 1905, and con-
tinuing in full force and effect on that date; or 
(3) July 5, 1947, in the case of applications filed 
under the Act of February 20, 1905, and reg-
istered after July 5, 1947. Use prior to the filing 
date of any pending application or a registration 
shall not be required when the owner of such ap-
plication or registration consents to the grant 
of a concurrent registration to the applicant. 
Concurrent registrations may also be issued by 
the Director when a court of competent jurisdic-
tion has finally determined that more than one 
person is entitled to use the same or similar 
marks in commerce. In issuing concurrent reg-
istrations, the Director shall prescribe condi-
tions and limitations as to the mode or place of 
use of the mark or the goods on or in connection 
with which such mark is registered to the re-
spective persons. 

(e) Consists of a mark which (1) when used on 
or in connection with the goods of the applicant 
is merely descriptive or deceptively 
misdescriptive of them, (2) when used on or in 
connection with the goods of the applicant is 
primarily geographically descriptive of them, 
except as indications of regional origin may be 
registrable under section 1054 of this title, (3) 
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when used on or in connection with the goods of 
the applicant is primarily geographically decep-
tively misdescriptive of them, (4) is primarily 
merely a surname, or (5) comprises any matter 
that, as a whole, is functional. 

(f) Except as expressly excluded in subsections 
(a), (b), (c), (d), (e)(3), and (e)(5) of this section, 
nothing in this chapter shall prevent the reg-
istration of a mark used by the applicant which 
has become distinctive of the applicant’s goods 
in commerce. The Director may accept as prima 
facie evidence that the mark has become dis-
tinctive, as used on or in connection with the 
applicant’s goods in commerce, proof of substan-
tially exclusive and continuous use thereof as a 
mark by the applicant in commerce for the five 
years before the date on which the claim of dis-
tinctiveness is made. Nothing in this section 
shall prevent the registration of a mark which, 
when used on or in connection with the goods of 
the applicant, is primarily geographically decep-
tively misdescriptive of them, and which became 
distinctive of the applicant’s goods in commerce 
before December 8, 1993.

A mark which would be likely to cause dilution 
by blurring or dilution by tarnishment under 
section 1125(c) of this title, may be refused reg-
istration only pursuant to a proceeding brought 
under section 1063 of this title. A registration 
for a mark which would be likely to cause dilu-
tion by blurring or dilution by tarnishment 
under section 1125(c) of this title, may be can-
celed pursuant to a proceeding brought under ei-
ther section 1064 of this title or section 1092 of 
this title. 

(July 5, 1946, ch. 540, title I, § 2, 60 Stat. 428; Pub. 
L. 87–772, § 2, Oct. 9, 1962, 76 Stat. 769; Pub. L. 
93–596, § 1, Jan. 2, 1975, 88 Stat. 1949; Pub. L. 
100–667, title I, § 104, Nov. 16, 1988, 102 Stat. 3937; 
Pub. L. 103–182, title III, § 333(a), Dec. 8, 1993, 107 
Stat. 2114; Pub. L. 103–465, title V, § 522, Dec. 8, 
1994, 108 Stat. 4982; Pub. L. 105–330, title II, 
§ 201(a)(2), (12), Oct. 30, 1998, 112 Stat. 3069, 3070; 
Pub. L. 106–43, § 2(a), Aug. 5, 1999, 113 Stat. 218; 
Pub. L. 106–113, div. B, § 1000(a)(9) [title IV, 
§ 4732(b)(1)(B)], Nov. 29, 1999, 113 Stat. 1536, 
1501A–583; Pub. L. 109–312, § 3(a), Oct. 6, 2006, 120 
Stat. 1732.)

Editorial Notes 

REFERENCES IN TEXT 

Acts March 3, 1881, and February 20, 1905, referred to 

in subsec. (d), are acts Mar. 3, 1881, ch. 138, 21 Stat. 502, 

and Feb. 20, 1905, ch. 592, 33 Stat. 724, which were re-

pealed insofar as inconsistent with this chapter by act 

July 5, 1946, ch. 540, § 46(a), 60 Stat. 444. Act Feb. 20, 

1905, was classified to sections 81 to 109 of this title. 

CONSTITUTIONALITY 

For information regarding the constitutionality of 

certain provisions of this section, see the Table of Laws 

Held Unconstitutional in Whole or in Part by the Su-

preme Court on the Constitution Annotated website, 

constitution.congress.gov. 

PRIOR PROVISIONS 

Acts Feb. 20, 1905, ch. 592, § 5, 33 Stat. 725; Mar. 2, 1907, 

ch. 2573, § 1, 34 Stat. 1251; Feb. 18, 1911, ch. 113, 36 Stat. 

918; Jan. 8, 1913, ch. 7, 37 Stat. 649; Mar. 19, 1920, ch. 104, 

§ 9, 41 Stat. 535; June 7, 1924, ch. 341, 43 Stat. 647. 

AMENDMENTS 

2006—Pub. L. 109–312, which directed substitution of 

‘‘A mark which would be likely to cause dilution by 

blurring or dilution by tarnishment under section 

1125(c) of this title, may be refused registration only 

pursuant to a proceeding brought under section 1063 of 

this title. A registration for a mark which would be 

likely to cause dilution by blurring or dilution by 

tarnishment under section 1125(c) of this title, may be 

canceled pursuant to a proceeding brought under either 

section 1064 of this title or section 1092 of this title.’’ 

for last two sentences in subsec. (f) of this section, was 

executed by making the substitution for ‘‘A mark 

which when used would cause dilution under section 

1125(c) of this title may be refused registration only 

pursuant to a proceeding brought under section 1063 of 

this title. A registration for a mark which when used 

would cause dilution under section 1125(c) of this title 

may be canceled pursuant to a proceeding brought 

under either section 1064 of this title or section 1092 of 

this title.’’ in concluding provisions of section to re-

flect the probable intent of Congress. 

1999—Pub. L. 106–43 inserted concluding provisions. 

Subsecs. (d), (f). Pub. L. 106–113 substituted ‘‘Direc-

tor’’ for ‘‘Commissioner’’ wherever appearing. 

1998—Pub. L. 105–330, § 201(a)(12), substituted 

‘‘trademark’’ for ‘‘trade-mark’’ in introductory provi-

sions. 

Subsec. (e). Pub. L. 105–330, § 201(a)(2)(A), struck out 

‘‘or’’ before ‘‘(4)’’ and inserted ‘‘, or (5) comprises any 

matter that, as a whole, is functional’’ before period at 

end. 

Subsec. (f). Pub. L. 105–330, § 201(a)(2)(B), substituted 

‘‘subsections (a), (b), (c), (d), (e)(3), and (e)(5)’’ for 

‘‘paragraphs (a), (b), (c), (d), and (e)(3)’’. 

1994—Subsec. (a). Pub. L. 103–465 amended subsec. (a) 

generally. Prior to amendment, subsec. (a) read as fol-

lows: ‘‘Consists of or comprises immoral, deceptive, or 

scandalous matter; or matter which may disparage or 

falsely suggest a connection with persons, living or 

dead, institutions, beliefs, or national symbols, or bring 

them into contempt, or disrepute.’’

1993—Subsec. (e). Pub. L. 103–182, § 333(a)(1), amended 

subsec. (e) generally. Prior to amendment, subsec. (e) 

read as follows: ‘‘Consists of a mark which, (1) when 

used on or in connection with the goods of the appli-

cant is merely descriptive or deceptively 

misdescriptive of them, or (2) when used on or in con-

nection with the goods of the applicant is primarily 

geographically descriptive or deceptively 

misdescriptive of them, except as indications of re-

gional origin may be registrable under section 1054 of 

this title, or (3) is primarily merely a surname.’’

Subsec. (f). Pub. L. 103–182, § 333(a)(2), substituted 

‘‘(d), and (e)(3)’’ for ‘‘and (d)’’ and inserted at end 

‘‘Nothing in this section shall prevent the registration 

of a mark which, when used on or in connection with 

the goods of the applicant, is primarily geographically 

deceptively misdescriptive of them, and which became 

distinctive of the applicant’s goods in commerce before 

December 8, 1993.’’

1988—Subsec. (d). Pub. L. 100–667, § 104(1), amended 

subsec. (d) generally. Prior to amendment, subsec. (d) 

read as follows: ‘‘Consists of or comprises a mark which 

so resembles a mark registered in the Patent and 

Trademark Office or a mark or trade name previously 

used in the United States by another and not aban-

doned, as to be likely, when applied to the goods of the 

applicant, to cause confusion, or to cause mistake, or 

to deceive: Provided, That when the Commissioner de-

termines that confusion, mistake, or deception is not 

likely to result from the continued use by more than 

one person of the same or similar marks under condi-

tions and limitations as to the mode or place of use of 

the marks or the goods in connection with which such 

marks are used, concurrent registrations may be issued 

to such persons when they have become entitled to use 

such marks as a result of their concurrent lawful use in 

commerce prior to (i) the earliest of the filing dates of 
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the applications pending or of any registration issued 

under this chapter; or (ii) July 5, 1947, in the case of 

registrations previously issued under the Act of March 

3, 1881, or February 20, 1905, and continuing in full force 

and effect on that date; or (iii) July 5, 1947, in the case 

of applications filed under the Act of February 20, 1905, 

and registered after July 5, 1947. Concurrent registra-

tions may also be issued by the Commissioner when a 

court of competent jurisdiction has finally determined 

that more than one person is entitled to use the same 

or similar marks in commerce. In issuing concurrent 

registrations, the Commissioner shall prescribe condi-

tions and limitations as to the mode or place of use of 

the mark or the goods in connection with which such 

mark is registered to the respective persons.’’

Subsec. (e). Pub. L. 100–667, § 104(2), substituted ‘‘used 

on or in connection with’’ for ‘‘applied to’’ in two 

places. 

Subsec. (f). Pub. L. 100–667, § 104(3), substituted ‘‘used 

on or in connection with’’ for ‘‘applied to’’ and ‘‘five 

years before the date on which the claim of distinctive-

ness is made’’ for ‘‘five years next preceding the date of 

the filing of the application for its registration’’

1975—Subsec. (d). Pub. L. 93–596 substituted ‘‘Patent 

and Trademark Office’’ for ‘‘Patent Office’’. 

1962—Subsec. (d). Pub. L. 87–772, among other 

changes, substituted provisions authorizing the 

issuance of concurrent registrations to persons when 

they have become entitled to use such marks as a re-

sult of their concurrent lawful use in commerce prior 

to the earliest of the filing dates of the applications 

pending or of any registration issued under this chap-

ter, or July 5, 1947, in the case of registrations pre-

viously issued under the act of Mar. 3, 1881, or Feb. 20, 

1905, and continuing in full force and effect on that 

date, or July 5, 1947, in the case of applications under 

the act of Feb. 20, 1905, and registered after July 5, 1947, 

for provisions which restricted issuance of concurrent 

registrations to persons entitled to use such mark as a 

result of their concurrent lawful use thereof in com-

merce prior to any of the filing dates of the applica-

tions involved, and provisions directing that issuance 

of the mark be upon such conditions and limitations as 

to the mode or place of use of the marks or the goods 

in connection with which such marks are used, for pro-

visions which required issuance under conditions and 

limitations as to the mode or place of use of the goods 

in connection with which such registrations may be 

granted, and eliminated provisions which limited con-

fusion, mistake, or deception to purchasers, required 

written notice of applications for concurrent registra-

tions and of hearings thereon, and publication in the 

Official Gazette upon a decision to grant such a reg-

istration and permitted a court to order such a reg-

istration under section 4915 of the Revised Statutes.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1999 AMENDMENTS 

Amendment by Pub. L. 106–113 effective 4 months 

after Nov. 29, 1999, see section 1000(a)(9) [title IV, § 4731] 

of Pub. L. 106–113, set out as a note under section 1 of 

Title 35, Patents. 

Pub. L. 106–43, § 2(e), Aug. 5, 1999, 113 Stat. 218, pro-

vided that: ‘‘The amendments made by this section 

[amending this section and sections 1063, 1064, and 1092 

of this title] shall take effect on the date of enactment 

of this Act [Aug. 5, 1999] and shall apply only to any ap-

plication for registration filed on or after January 16, 

1996.’’

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–330 effective Oct. 30, 1998, 

and applicable only to any civil action filed or pro-

ceeding before the United States Patent and Trade-

mark Office commenced on or after such date relating 

to the registration of a mark, see section 201(b) of Pub. 

L. 105–330, set out as a note under section 1051 of this 

title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Pub. L. 103–465, title V, § 523, Dec. 8, 1994, 108 Stat. 

4982, provided that: ‘‘The amendments made by this 

subtitle [subtitle B (§§ 521–523) of title V of Pub. L. 

103–465, amending this section and section 1127 of this 

title] take effect one year after the date on which the 

WTO Agreement enters into force with respect to the 

United States [Jan. 1, 1995].’’

EFFECTIVE DATE OF 1993 AMENDMENT 

Pub. L. 103–182, title III, § 335, Dec. 8, 1993, 107 Stat. 

2116, which provided that the amendments made: (1) by 

sections 332, 334, and 335 of Pub. L. 103–182 took effect 

on the date NAFTA entered into force with respect to 

the United States (Jan. 1, 1994); (2) by section 331 of 

Pub. L. 103–182 applied to patent applications filed on 

or after Dec. 8, 1993; and (3) by section 333 of Pub. L. 

103–182 applied only to trademark applications filed on 

or after Dec. 8, 1993, was repealed by Pub. L. 116–113, 

title VI, § 601, Jan. 29, 2020, 134 Stat. 78, effective on the 

date the USMCA entered into force (July 1, 2020). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–667 effective one year 

after Nov. 16, 1988, see section 136 of Pub. L. 100–667, set 

out as a note under section 1051 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–596 effective Jan. 2, 1975, 

see section 4 of Pub. L. 93–596, set out as a note under 

section 1111 of this title. 

REPEAL AND EFFECT ON EXISTING RIGHTS 

Repeal of inconsistent provisions, effect of this chap-

ter on pending proceedings and existing registrations 

and rights under prior acts, see notes set out under sec-

tion 1051 of this title. 

MARKS REGISTERED UNDER TEN-YEAR PROVISO OF 

TRADE-MARK ACT OF 1905

Marks registered under the ‘‘ten-year proviso’’ of sec-

tion 5 of the act of Feb. 20, 1905, as amended, deemed to 

have become distinctive of the registrant’s goods in 

commerce under par. (f) of this section, see section 

46(b) of act July 5, 1946, set out in note under section 

1051 of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

For transfer of functions of other officers, employees, 

and agencies of Department of Commerce to Secretary 

of Commerce, with certain exceptions, see Reorg. Plan 

No. 5 of 1950, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 

Stat. 1263, set out in the Appendix to Title 5, Govern-

ment Organization and Employees. 

URUGUAY ROUND AGREEMENTS: ENTRY INTO FORCE 

The Uruguay Round Agreements, including the World 

Trade Organization Agreement and agreements an-

nexed to that Agreement, as referred to in section 

3511(d) of Title 19, Customs Duties, entered into force 

with respect to the United States on Jan. 1, 1995. See 

note set out under section 3511 of Title 19. 

§ 1053. Service marks registrable 

Subject to the provisions relating to the reg-
istration of trademarks, so far as they are appli-
cable, service marks shall be registrable, in the 
same manner and with the same effect as are 
trademarks, and when registered they shall be 
entitled to the protection provided in this chap-
ter in the case of trademarks. Applications and 
procedure under this section shall conform as 
nearly as practicable to those prescribed for the 
registration of trademarks. 
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