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1 So in original. Probably should be ‘‘capital’’. 

and maintain adequate capital by establishing 
minimum levels of capital for such banking in-
stitutions and by using such other methods as 
the appropriate Federal banking agency deems 
appropriate. Each appropriate Federal banking 
agency shall seek to make the capital standards 
required under this section or other provisions 
of Federal law for insured depository institu-
tions countercyclical so that the amount of cap-
ital required to be maintained by an insured de-
pository institution increases in times of eco-
nomic expansion and decreases in times of eco-
nomic contraction, consistent with the safety 
and soundness of the insured depository institu-
tion. 

(2) Each appropriate Federal banking agency 
shall have the authority to establish such min-
imum level of capital for a banking institution 
as the appropriate Federal banking agency, in 
its discretion, deems to be necessary or appro-
priate in light of the particular circumstances of 
the banking institution. 

(b)(1) Failure of a banking institution to main-
tain capital at or above its minimum level as es-
tablished pursuant to subsection (a) may be 
deemed by the appropriate Federal banking 
agency, in its discretion, to constitute an unsafe 
and unsound practice within the meaning of sec-
tion 1818 of this title. 

(2)(A) In addition to, or in lieu of, any other 
action authorized by law, including paragraph 
(1), the appropriate Federal banking agency may 
issue a directive to a banking institution that 
fails to maintain captial 1 at or above its re-
quired level as established pursuant to sub-
section (a). 

(B)(i) Such directive may require the banking 
institution to submit and adhere to a plan ac-
ceptable to the appropriate Federal banking 
agency describing the means and timing by 
which the banking institution shall achieve its 
required capital level. 

(ii) Any such directive issued pursuant to this 
paragraph, including plans submitted pursuant 
thereto, shall be enforceable under the provi-
sions of section 1818(i) of this title to the same 
extent as an effective and outstanding order 
issued pursuant to section 1818(b) of this title 
which has become final. 

(3)(A) Each appropriate Federal banking agen-
cy may consider such banking institution’s 
progress in adhering to any plan required under 
this subsection whenever such banking institu-
tion, or an affiliate thereof, or the holding com-
pany which controls such banking institution, 
seeks the requisite approval of such appropriate 
Federal banking agency for any proposal which 
would divert earnings, diminish capital, or oth-
erwise impede such banking institution’s 
progress in achieving its minimum capital level. 

(B) Such appropriate Federal banking agency 
may deny such approval where it determines 
that such proposal would adversely affect the 
ability of the banking institution to comply 
with such plan. 

(C) The Chairman of the Board of Governors of 
the Federal Reserve System and the Secretary 
of the Treasury shall encourage governments, 
central banks, and regulatory authorities of 

other major banking countries to work toward 
maintaining and, where appropriate, strength-
ening the capital bases of banking institutions 
involved in international lending. 

(Pub. L. 98–181, title I [title IX, § 908], Nov. 30, 
1983, 97 Stat. 1280; Pub. L. 111–203, title VI, 
§ 616(c), July 21, 2010, 124 Stat. 1615.)

Editorial Notes 

AMENDMENTS 

2010—Subsec. (a)(1). Pub. L. 111–203 inserted at end 
‘‘Each appropriate Federal banking agency shall seek 
to make the capital standards required under this sec-
tion or other provisions of Federal law for insured de-
pository institutions countercyclical so that the 
amount of capital required to be maintained by an in-
sured depository institution increases in times of eco-
nomic expansion and decreases in times of economic 
contraction, consistent with the safety and soundness 
of the insured depository institution.’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the trans-
fer date, see section 616(e) of Pub. L. 111–203, set out as 
a note under section 1467a of this title. 

§ 3908. Foreign loan evaluations 

(a) Projects requiring an economic feasibility 
evaluation; content of evaluation 

(1) In any case in which one or more banking 
institutions extend credit, whether by loan, 
lease, guarantee, or otherwise, which individ-
ually or in the aggregate exceeds $20,000,000, to 
finance any project which has as a major objec-
tive the construction or operation of any mining 
operation, any metal or mineral primary proc-
essing operation, any fabricating facility or op-
eration, or any metal-making operations (semi 
and finished) located outside the United States 
or its territories and possessions, a written eco-
nomic feasibility evaluation of such foreign 
project shall be prepared and approved in writ-
ing by a senior official of the banking institu-
tion, or, if more than one banking institution is 
involved, the lead banking institution, prior to 
the extension of such credit. 

(2) Such evaluation shall—
(A) take into account the profit potential of 

the project, the impact of the project on world 
markets, the inherent competitive advantages 
and disadvantages of the project over the en-
tire life of the project, and the likely effect of 
the project upon the overall long-term eco-
nomic development of the country in which 
the project is located; and 

(B) consider whether the extension of credit 
can reasonably be expected to be repaid from 
revenues generated by such foreign project 
without regard to any subsidy, as defined in 
international agreements, provided by the 
government involved or any instrumentality 
of any country. 

(b) Review of evaluation by Federal banking 
agencies 

Such economic feasibility evaluations shall be 
reviewed by representatives of the appropriate 
Federal banking agencies whenever an examina-
tion by such appropriate Federal banking agen-
cy is conducted. 
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(c) Other statutory authorities applicable 

(1) The authorities of the Federal banking 
agencies contained in section 1818 of this title 
and in section 3909 of this title, except those 
contained in section 3909(d) of this title, shall be 
applicable to this section. 

(2) No private right of action or claim for re-
lief may be predicated upon this section. 

(Pub. L. 98–181, title I [title IX, § 909], Nov. 30, 
1983, 97 Stat. 1281.) 

§ 3909. General authorities 

(a) Rules and regulations 

(1) The appropriate Federal banking agencies 
are authorized to interpret and define the terms 
used in this chapter, and each appropriate Fed-
eral banking agency shall prescribe rules or reg-
ulations or issue orders as necessary to effec-
tuate the purposes of this chapter and to pre-
vent evasions thereof. 

(2) The appropriate Federal banking agency is 
authorized to apply the provisions of this chap-
ter to any affiliate of an insured depository in-
stitution, but only to affiliates for which it is 
the appropriate Federal banking agency, in 
order to promote uniform application of this 
chapter or to prevent evasions thereof. 

(3) For purposes of this section, the term ‘‘af-
filiate’’ shall have the same meaning as in sec-
tion 371c of this title, except that the term 
‘‘member bank’’ in such section shall be deemed 
to refer to an ‘‘insured depository institution’’, 
as such term is defined in section 1813(c)(2) of 
this title. 

(b) Systems uniformity 

The appropriate Federal banking agencies 
shall establish uniform systems to implement 
the authorities provided under this chapter. 

(c) Existing authorities 

(1) The powers and authorities granted in this 
chapter shall be supplemental to and shall not 
be deemed in any manner to derogate from or 
restrict the authority of each appropriate Fed-
eral banking agency under section 1818 of this 
title or any other law including the authority to 
require additional capital or reserves. 

(2) Any such authority may be used by any ap-
propriate Federal banking agency to ensure 
compliance by a banking institution with the 
provisions of this chapter and all rules, regula-
tions, or orders issued pursuant thereto. 

(d) Civil penalties; assessment and collection 

(1) Any banking institution which violates, or 
any officer, director, employee, agent, or other 
person participating in the conduct of the af-
fairs of such banking institution, who violates 
any provision of this chapter, or any rule, regu-
lation, or order, issued under this chapter, shall 
forfeit and pay a civil penalty of not more than 
$1,000 per day for each day during which such 
violation continues. 

(2) Such violations shall be deemed to be a vio-
lation of a final order under section 1818(i)(2) of 
this title and the penalty shall be assessed and 
collected by the appropriate Federal banking 
agency under the procedures established by, and 
subject to the rights afforded to parties in, such 
section. 

(Pub. L. 98–181, title I [title IX, § 910], Nov. 30, 
1983, 97 Stat. 1282; Pub. L. 109–351, title VII, 
§ 713(b), Oct. 13, 2006, 120 Stat. 1995.)

Editorial Notes 

AMENDMENTS 

2006—Subsec. (a)(2). Pub. L. 109–351, § 713(b)(1), sub-
stituted ‘‘insured depository institution’’ for ‘‘insured 
bank’’. 

Subsec. (a)(3). Pub. L. 109–351, § 713(b)(2), substituted 
‘‘an ‘insured depository institution’, as such term is de-
fined in section 1813(c)(2)’’ for ‘‘an ‘insured bank’, as 
such term is used in section 1813(h)’’. 

§ 3910. Audit authority of Government Account-
ability Office 

(a) Scope of audit 

(1) Under regulations of the Comptroller Gen-
eral, the Comptroller General shall audit the ap-
propriate Federal banking agencies (as defined 
in section 3902 of this title), but may carry out 
an onsite examination of an open insured bank 
or bank holding company only if the appropriate 
Federal banking agency has consented in writ-
ing. 

(2) An audit under this subsection may include 
a review or evaluation of the international regu-
lation, supervision, and examination activities 
of the appropriate Federal banking agency, in-
cluding the coordination of such activities with 
similar activities of regulatory authorities of a 
foreign government or international organiza-
tion. 

(3) Audits of the Federal Reserve Board and 
Federal Reserve banks may not include—

(A) transactions for, or with, a foreign cen-
tral bank, government of a foreign country, or 
nonprivate international financing organiza-
tion; 

(B) deliberations, decisions, or actions on 
monetary policy matters, including discount 
window operations, reserves of member banks, 
securities credit, interest on deposits, or open 
market operations; 

(C) transactions made under the direction of 
the Federal Open Market Committee; or 

(D) a part of a discussion or communication 
among or between members of the Board of 
Governors of the Federal Reserve System and 
officers and employees of the Federal Reserve 
System related to subparagraphs (A) through 
(C) of this paragraph. 

(b) Limits on disclosure 

(1)(A) Except as provided in this subsection, an 
officer or employee of the Government Account-
ability Office may not disclose information 
identifying an open bank, an open bank holding 
company, or a customer of an open or closed 
bank or bank holding company. 

(B) The Comptroller General may disclose in-
formation related to the affairs of a closed bank 
or closed bank holding company identifying a 
customer of the closed bank or closed bank hold-
ing company only if the Comptroller General be-
lieves the customer had a controlling influence 
in the management of the closed bank or closed 
bank holding company or was related to or af-
filiated with a person or group having a control-
ling influence. 
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