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EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

§ 1128. Confirmation hearing 

(a) After notice, the court shall hold a hearing 

on confirmation of a plan. 

(b) A party in interest may object to confirma-

tion of a plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989

[Section 1129 (enacted as section 1128)] Subsection (a) 

requires that there be a hearing in every case on the 

confirmation of the plan. Notice is required. 

Subsection (b) permits any party in interest to object 

to the confirmation of the plan. The Securities and Ex-

change Commission and indenture trustees, as parties 

in interest under section 1109, may object to confirma-

tion of the plan. 

§ 1129. Confirmation of plan 

(a) The court shall confirm a plan only if all 

of the following requirements are met: 

(1) The plan complies with the applicable 

provisions of this title. 

(2) The proponent of the plan complies with 

the applicable provisions of this title. 

(3) The plan has been proposed in good faith 

and not by any means forbidden by law. 

(4) Any payment made or to be made by the 

proponent, by the debtor, or by a person 

issuing securities or acquiring property under 

the plan, for services or for costs and expenses 

in or in connection with the case, or in con-

nection with the plan and incident to the case, 

has been approved by, or is subject to the ap-

proval of, the court as reasonable. 

(5)(A)(i) The proponent of the plan has dis-

closed the identity and affiliations of any indi-

vidual proposed to serve, after confirmation of 

the plan, as a director, officer, or voting trust-

ee of the debtor, an affiliate of the debtor par-

ticipating in a joint plan with the debtor, or a 

successor to the debtor under the plan; and 

(ii) the appointment to, or continuance in, 

such office of such individual, is consistent 

with the interests of creditors and equity secu-

rity holders and with public policy; and 

(B) the proponent of the plan has disclosed 

the identity of any insider that will be em-

ployed or retained by the reorganized debtor, 

and the nature of any compensation for such 

insider. 

(6) Any governmental regulatory commis-

sion with jurisdiction, after confirmation of 

the plan, over the rates of the debtor has ap-

proved any rate change provided for in the 

plan, or such rate change is expressly condi-

tioned on such approval. 

(7) With respect to each impaired class of 

claims or interests—

(A) each holder of a claim or interest of 

such class—

(i) has accepted the plan; or 

(ii) will receive or retain under the plan 

on account of such claim or interest prop-

erty of a value, as of the effective date of 

the plan, that is not less than the amount 

that such holder would so receive or retain 

if the debtor were liquidated under chapter 

7 of this title on such date; or

(B) if section 1111(b)(2) of this title applies 

to the claims of such class, each holder of a 

claim of such class will receive or retain 

under the plan on account of such claim 

property of a value, as of the effective date 

of the plan, that is not less than the value of 

such holder’s interest in the estate’s interest 

in the property that secures such claims.

(8) With respect to each class of claims or in-

terests—

(A) such class has accepted the plan; or 

(B) such class is not impaired under the 

plan.

(9) Except to the extent that the holder of a 

particular claim has agreed to a different 

treatment of such claim, the plan provides 

that—

(A) with respect to a claim of a kind speci-

fied in section 507(a)(2) or 507(a)(3) of this 

title, on the effective date of the plan, the 

holder of such claim will receive on account 

of such claim cash equal to the allowed 

amount of such claim; 

(B) with respect to a class of claims of a 

kind specified in section 507(a)(1), 507(a)(4), 

507(a)(5), 507(a)(6), or 507(a)(7) of this title, 

each holder of a claim of such class will re-

ceive—

(i) if such class has accepted the plan, 

deferred cash payments of a value, as of 

the effective date of the plan, equal to the 

allowed amount of such claim; or 

(ii) if such class has not accepted the 

plan, cash on the effective date of the plan 

equal to the allowed amount of such claim;

(C) with respect to a claim of a kind speci-

fied in section 507(a)(8) of this title, the hold-

er of such claim will receive on account of 

such claim regular installment payments in 

cash—

(i) of a total value, as of the effective 

date of the plan, equal to the allowed 

amount of such claim; 

(ii) over a period ending not later than 5 

years after the date of the order for relief 

under section 301, 302, or 303; and 

(iii) in a manner not less favorable than 

the most favored nonpriority unsecured 

claim provided for by the plan (other than 

cash payments made to a class of creditors 

under section 1122(b)); and

(D) with respect to a secured claim which 

would otherwise meet the description of an 

unsecured claim of a governmental unit 

under section 507(a)(8), but for the secured 

status of that claim, the holder of that 

claim will receive on account of that claim, 

cash payments, in the same manner and over 

the same period, as prescribed in subpara-

graph (C).

(10) If a class of claims is impaired under the 

plan, at least one class of claims that is im-

paired under the plan has accepted the plan, 



Page 266TITLE 11—BANKRUPTCY§ 1129

determined without including any acceptance 

of the plan by any insider. 
(11) Confirmation of the plan is not likely to 

be followed by the liquidation, or the need for 

further financial reorganization, of the debtor 

or any successor to the debtor under the plan, 

unless such liquidation or reorganization is 

proposed in the plan. 
(12) All fees payable under section 1930 of 

title 28, as determined by the court at the 

hearing on confirmation of the plan, have been 

paid or the plan provides for the payment of 

all such fees on the effective date of the plan. 
(13) The plan provides for the continuation 

after its effective date of payment of all re-

tiree benefits, as that term is defined in sec-

tion 1114 of this title, at the level established 

pursuant to subsection (e)(1)(B) or (g) of sec-

tion 1114 of this title, at any time prior to con-

firmation of the plan, for the duration of the 

period the debtor has obligated itself to pro-

vide such benefits. 
(14) If the debtor is required by a judicial or 

administrative order, or by statute, to pay a 

domestic support obligation, the debtor has 

paid all amounts payable under such order or 

such statute for such obligation that first be-

come payable after the date of the filing of the 

petition. 
(15) In a case in which the debtor is an indi-

vidual and in which the holder of an allowed 

unsecured claim objects to the confirmation of 

the plan—
(A) the value, as of the effective date of 

the plan, of the property to be distributed 

under the plan on account of such claim is 

not less than the amount of such claim; or 
(B) the value of the property to be distrib-

uted under the plan is not less than the pro-

jected disposable income of the debtor (as 

defined in section 1325(b)(2)) to be received 

during the 5-year period beginning on the 

date that the first payment is due under the 

plan, or during the period for which the plan 

provides payments, whichever is longer.

(16) All transfers of property under the plan 

shall be made in accordance with any applica-

ble provisions of nonbankruptcy law that gov-

ern the transfer of property by a corporation 

or trust that is not a moneyed, business, or 

commercial corporation or trust.

(b)(1) Notwithstanding section 510(a) of this 

title, if all of the applicable requirements of 

subsection (a) of this section other than para-

graph (8) are met with respect to a plan, the 

court, on request of the proponent of the plan, 

shall confirm the plan notwithstanding the re-

quirements of such paragraph if the plan does 

not discriminate unfairly, and is fair and equi-

table, with respect to each class of claims or in-

terests that is impaired under, and has not ac-

cepted, the plan. 
(2) For the purpose of this subsection, the con-

dition that a plan be fair and equitable with re-

spect to a class includes the following require-

ments: 
(A) With respect to a class of secured claims, 

the plan provides—
(i)(I) that the holders of such claims retain 

the liens securing such claims, whether the 

property subject to such liens is retained by 
the debtor or transferred to another entity, 
to the extent of the allowed amount of such 
claims; and 

(II) that each holder of a claim of such 
class receive on account of such claim de-
ferred cash payments totaling at least the 
allowed amount of such claim, of a value, as 

of the effective date of the plan, of at least 

the value of such holder’s interest in the es-

tate’s interest in such property; 
(ii) for the sale, subject to section 363(k) of 

this title, of any property that is subject to 

the liens securing such claims, free and clear 

of such liens, with such liens to attach to 

the proceeds of such sale, and the treatment 

of such liens on proceeds under clause (i) or 

(iii) of this subparagraph; or 
(iii) for the realization by such holders of 

the indubitable equivalent of such claims.

(B) With respect to a class of unsecured 

claims—
(i) the plan provides that each holder of a 

claim of such class receive or retain on ac-

count of such claim property of a value, as 

of the effective date of the plan, equal to the 

allowed amount of such claim; or 
(ii) the holder of any claim or interest that 

is junior to the claims of such class will not 

receive or retain under the plan on account 

of such junior claim or interest any prop-

erty, except that in a case in which the debt-

or is an individual, the debtor may retain 

property included in the estate under sec-

tion 1115, subject to the requirements of sub-

section (a)(14) of this section.

(C) With respect to a class of interests—
(i) the plan provides that each holder of an 

interest of such class receive or retain on ac-

count of such interest property of a value, as 

of the effective date of the plan, equal to the 

greatest of the allowed amount of any fixed 

liquidation preference to which such holder 

is entitled, any fixed redemption price to 

which such holder is entitled, or the value of 

such interest; or 
(ii) the holder of any interest that is junior 

to the interests of such class will not receive 

or retain under the plan on account of such 

junior interest any property.

(c) Notwithstanding subsections (a) and (b) of 

this section and except as provided in section 

1127(b) of this title, the court may confirm only 

one plan, unless the order of confirmation in the 

case has been revoked under section 1144 of this 

title. If the requirements of subsections (a) and 

(b) of this section are met with respect to more 

than one plan, the court shall consider the pref-

erences of creditors and equity security holders 

in determining which plan to confirm. 
(d) Notwithstanding any other provision of 

this section, on request of a party in interest 

that is a governmental unit, the court may not 

confirm a plan if the principal purpose of the 

plan is the avoidance of taxes or the avoidance 

of the application of section 5 of the Securities 

Act of 1933. In any hearing under this sub-

section, the governmental unit has the burden of 

proof on the issue of avoidance. 
(e) In a small business case, the court shall 

confirm a plan that complies with the applicable 
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provisions of this title and that is filed in ac-

cordance with section 1121(e) not later than 45 

days after the plan is filed unless the time for 

confirmation is extended in accordance with sec-

tion 1121(e)(3). 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635; Pub. L. 

98–353, title III, § 512, July 10, 1984, 98 Stat. 386; 

Pub. L. 99–554, title II, §§ 225, 283(v), Oct. 27, 1986, 

100 Stat. 3102, 3118; Pub. L. 100–334, § 2(b), June 

16, 1988, 102 Stat. 613; Pub. L. 103–394, title III, 

§ 304(h)(7), title V, § 501(d)(32), Oct. 22, 1994, 108 

Stat. 4134, 4146; Pub. L. 109–8, title II, § 213(1), 

title III, § 321(c), title IV, § 438, title VII, § 710, 

title XII, § 1221(b), title XV, § 1502(a)(8), Apr. 20, 

2005, 119 Stat. 52, 95, 113, 127, 196, 216; Pub. L. 

111–327, § 2(a)(35), Dec. 22, 2010, 124 Stat. 3561.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1129 of the House amendment relates to con-

firmation of a plan in a case under chapter 11. Section 

1129(a)(3) of the House amendment adopts the position 

taken in the Senate amendment and section 1129(a)(5) 

takes the position adopted in the House bill. Section 

1129(a)(7) adopts the position taken in the House bill in 

order to insure that the dissenting members of an ac-

cepting class will receive at least what they would oth-

erwise receive under the best interest of creditors test; 

it also requires that even the members of a class that 

has rejected the plan be protected by the best interest 

of creditors test for those rare cramdown cases where 

a class of creditors would receive more on liquidation 

than under reorganization of the debtor. Section 

1129(a)(7)(C) is discussed in connection with section 

1129(b) and section 1111(b). Section 1129(a)(8) of the 

House amendment adopts the provision taken in the 

House bill which permits confirmation of a plan as to 

a particular class without resort to the fair and equi-

table test if the class has accepted a plan or is 

unimpaired under the plan. 

Section 1129(a)(9) represents a compromise between a 

similar provision contained in the House bill and the 

Senate amendment. Under subparagraph (A) claims en-

titled to priority under section 507(a)(1) or (2) are enti-

tled to receive cash on the effective date of the plan 

equal to the amount of the claim. Under subparagraph 

(B) claims entitled to priority under section 507(a)(3), 

(4), or (5), are entitled to receive deferred cash pay-

ments of a present value as of the effective date of the 

plan equal to the amount of the claims if the class has 

accepted the plan or cash payments on the effective 

date of the plan otherwise. Tax claims entitled to pri-

ority under section 507(a)(6) of different governmental 

units may not be contained in one class although all 

claims of one such unit may be combined and such unit 

may be required to take deferred cash payments over a 

period not to exceed 6 years after the date of assess-

ment of the tax with the present value equal to the 

amount of the claim. 

Section 1129(a)(10) is derived from section 1130(a)(12) 

of the Senate amendment. 

Section 1129(b) is new. Together with section 1111(b) 

and section 1129(a)(7)(C), this section provides when a 

plan may be confirmed, notwithstanding the failure of 

an impaired class to accept the plan under section 

1129(a)(8). Before discussing section 1129(b) an under-

standing of section 1111(b) is necessary. Section 

1111(b)(1), the general rule that a secured claim is to be 

treated as a recourse claim in chapter 11 whether or 

not the claim is nonrecourse by agreement or applica-

ble law. This preferred status for a nonrecourse loan 

terminates if the property securing the loan is sold 

under section 363 or is to be sold under the plan. 

The preferred status also terminates if the class of 

which the secured claim is a part elects application of 

section 1111(b)(2). Section 1111(b)(2) provides that an al-

lowed claim is a secured claim to the full extent the 

claim is allowed rather than to the extent of the collat-

eral as under section 506(a). A class may elect applica-

tion of paragraph (2) only if the security is not of in-

consequential value and, if the creditor is a recourse 

creditor, the collateral is not sold under section 363 or 

to be sold under the plan. Sale of property under sec-

tion 363 or under the plan is excluded from treatment 

under section 1111(b) because of the secured party’s 

right to bid in the full amount of his allowed claim at 

any sale of collateral under section 363(k) of the House 

amendment. 
As previously noted, section 1129(b) sets forth a 

standard by which a plan may be confirmed notwith-

standing the failure of an impaired class to accept the 

plan. 
Paragraph (1) makes clear that this alternative con-

firmation standard, referred to as ‘‘cram down,’’ will be 

called into play only on the request of the proponent of 

the plan. Under this cramdown test, the court must 

confirm the plan if the plan does not discriminate un-

fairly, and is ‘‘fair and equitable,’’ with respect to each 

class of claims or interests that is impaired under, and 

has not accepted, the plan. The requirement of the 

House bill that a plan not ‘‘discriminate unfairly’’ with 

respect to a class is included for clarity; the language 

in the House report interpreting that requirement, in 

the context of subordinated debentures, applies equally 

under the requirements of section 1129(b)(1) of the 

House amendment. 
Although many of the factors interpreting ‘‘fair and 

equitable’’ are specified in paragraph (2), others, which 

were explicated in the description of section 1129(b) in 

the House report, were omitted from the House amend-

ment to avoid statutory complexity and because they 

would undoubtedly be found by a court to be funda-

mental to ‘‘fair and equitable’’ treatment of a dis-

senting class. For example, a dissenting class should be 

assured that no senior class receives more than 100 per-

cent of the amount of its claims. While that require-

ment was explicitly included in the House bill, the de-

letion is intended to be one of style and not one of sub-

stance. 
Paragraph (2) provides guidelines for a court to deter-

mine whether a plan is fair and equitable with respect 

to a dissenting class. It must be emphasized that the 

fair and equitable requirement applies only with re-

spect to dissenting classes. Therefore, unlike the fair 

and equitable rule contained in chapter X [chapter 10 of 

former title 11] and section 77 of the Bankruptcy Act 

[section 205 of former title 11] under section 1129(b)(2), 

senior accepting classes are permitted to give up value 

to junior classes as long as no dissenting intervening 

class receives less than the amount of its claims in full. 

If there is no dissenting intervening class and the only 

dissent is from a class junior to the class to which 

value have been given up, then the plan may still be 

fair and equitable with respect to the dissenting class, 

as long as no class senior to the dissenting class has re-

ceived more than 100 percent of the amount of its 

claims. 
Paragraph (2) contains three subparagraphs, each of 

which applies to a particular kind of class of claims or 

interests that is impaired and has not accepted the 

plan. Subparagraph (A) applies when a class of secured 

claims is impaired and has not accepted the plan. The 

provision applies whether or not section 1111(b) applies. 

The plan may be crammed down notwithstanding the 

dissent of a secured class only if the plan complies with 

clause (i), (ii), or (iii). 
Clause (i) permits cramdown if the dissenting class of 

secured claims will retain its lien on the property 

whether the property is retained by the debtor or trans-

ferred. It should be noted that the lien secures the al-

lowed secured claim held by such holder. The meaning 

of ‘‘allowed secured claim’’ will vary depending on 

whether section 1111(b)(2) applies to such class. 
If section 1111(b)(2) applies then the ‘‘electing’’ class 

is entitled to have the entire allowed amount of the 

debt related to such property secured by a lien even if 
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the value of the collateral is less than the amount of 

the debt. In addition, the plan must provide for the 

holder to receive, on account of the allowed secured 

claims, payments, either present or deferred, of a prin-

cipal face amount equal to the amount of the debt and 

of a present value equal to the value of the collateral. 
For example, if a creditor loaned $15,000,000 to a debt-

or secured by real property worth $18,000,000 and the 

value of the real property had dropped to $12,000,000 by 

the date when the debtor commenced a proceeding 

under chapter 11, the plan could be confirmed notwith-

standing the dissent of the creditor as long as the lien 

remains on the collateral to secure a $15,000,000 debt, 

the face amount of present or extended payments to be 

made to the creditor under the plan is at least 

$15,000,000, and the present value of the present or de-

ferred payments is not less than $12,000,000. The House 

report accompanying the House bill described what is 

meant by ‘‘present value’’. 
Clause (ii) is self explanatory. Clause (iii) requires 

the court to confirm the plan notwithstanding the dis-

sent of the electing secured class if the plan provides 

for the realization by the secured class of the indubi-

table equivalents of the secured claims. The standard of 

‘‘indubitable equivalents’’ is taken from In re Murel 

Holding Corp., 75 F.2d 941 (2d Cir. 1935) (Learned Hand, 

Jr.). 
Abandonment of the collateral to the creditor would 

clearly satisfy indubitable equivalence, as would a lien 

on similar collateral. However, present cash payments 

less than the secured claim would not satisfy the stand-

ard because the creditor is deprived of an opportunity 

to gain from a future increase in value of the collat-

eral. Unsecured notes as to the secured claim or equity 

securities of the debtor would not be the indubitable 

equivalent. With respect to an oversecured creditor, the 

secured claim will never exceed the allowed claim. 
Although the same language applies, a different re-

sult pertains with respect to a class of secured claims 

to which section 1111(b)(2) does not apply. This will 

apply to all claims secured by a right of setoff. The 

court must confirm the plan notwithstanding the dis-

sent of such a class of secured claims if any of three al-

ternative requirements is met. Under clause (i) the 

plan may be confirmed if the class retains a right of 

setoff or a lien securing the allowed secured claims of 

the class and the holders will receive payments of a 

present value equal to the allowed amount of their se-

cured claims. Contrary to electing classes of secured 

creditors who retain a lien under subparagraph (A)(i)(I) 

to the extent of the entire claims secured by such lien, 

nonelecting creditors retain a lien on collateral only to 

the extent of their allowed secured claims and not to 

the extent of any deficiency, and such secured creditors 

must receive present or deferred payments with a 

present value equal to the allowed secured claim, which 

in turn is only the equivalent of the value of the collat-

eral under section 506(a). 
Any deficiency claim of a nonelecting class of secured 

claims is treated as an unsecured claim and is not pro-

vided for under subparagraph (A). The plan may be con-

firmed under clause (ii) if the plan proposes to sell the 

property free and clear of the secured party’s lien as 

long as the lien will attach to the proceeds and will re-

ceive treatment under clause (i) or (iii). Clause (iii) per-

mits confirmation if the plan provides for the realiza-

tion by the dissenting nonelecting class of secured 

claims of the indubitable equivalent of the secured 

claims of such class. 
Contrary to an ‘‘electing’’ class to which section 

1111(b)(2) applies, the nonelecting class need not be pro-

tected with respect to any future appreciation in value 

of the collateral since the secured claim of such a class 

is never undersecured by reason of section 506(a). Thus 

the lien secures only the value of interest of such cred-

itor in the collateral. To the extent deferred payments 

exceed that amount, they represent interest. In the 

event of a subsequent default, the portion of the face 

amount of deferred payments representing unaccrued 

interest will not be secured by the lien. 

Subparagraph (B) applies to a dissenting class of un-

secured claims. The court must confirm the plan not-

withstanding the dissent of a class of impaired unse-

cured claims if the plan provides for such claims to re-

ceive property with a present value equal to the al-

lowed amount of the claims. Unsecured claims may re-

ceive any kind of ‘‘property,’’ which is used in its 

broadest sense, as long as the present value of the prop-

erty given to the holders of unsecured claims is equal 

to the allowed amount of the claims. Some kinds of 

property, such as securities, may require difficult valu-

ations by the court; in such circumstances the court 

need only determine that there is a reasonable likeli-

hood that the property given the dissenting class of im-

paired unsecured claims equals the present value of 

such allowed claims. 
Alternatively, under clause (ii), the court must con-

firm the plan if the plan provides that holders of any 

claims or interests junior to the interests of the dis-

senting class of impaired unsecured claims will not re-

ceive any property under the plan on account of such 

junior claims or interests. As long as senior creditors 

have not been paid more than in full, and classes of 

equal claims are being treated so that the dissenting 

class of impaired unsecured claims is not being dis-

criminated against unfairly, the plan may be confirmed 

if the impaired class of unsecured claims receives less 

than 100 cents on the dollar (or nothing at all) as long 

as no class junior to the dissenting class receives any-

thing at all. Such an impaired dissenting class may not 

prevent confirmation of a plan by objection merely be-

cause a senior class has elected to give up value to a 

junior class that is higher in priority than the impaired 

dissenting class of unsecured claims as long as the 

above safeguards are met. 
Subparagraph (C) applies to a dissenting class of im-

paired interests. Such interests may include the inter-

ests of general or limited partners in a partnership, the 

interests of a sole proprietor in a proprietorship, or the 

interest of common or preferred stockholders in a cor-

poration. If the holders of such interests are entitled to 

a fixed liquidation preference or fixed redemption price 

on account of such interests then the plan may be con-

firmed notwithstanding the dissent of such class of in-

terests as long as it provides the holders property of a 

present value equal to the greatest of the fixed redemp-

tion price, or the value of such interests. In the event 

there is no fixed liquidation preference or redemption 

price, then the plan may be confirmed as long as it pro-

vides the holders of such interests property of a present 

value equal to the value of such interests. If the inter-

ests are ‘‘under water’’ then they will be valueless and 

the plan may be confirmed notwithstanding the dissent 

of that class of interests even if the plan provides that 

the holders of such interests will not receive any prop-

erty on account of such interests. 
Alternatively, under clause (ii), the court must con-

firm the plan notwithstanding the dissent of a class of 

interests if the plan provides that holders of any inter-

ests junior to the dissenting class of interests will not 

receive or retain any property on account of such jun-

ior interests. Clearly, if there are no junior interests 

junior to the class of dissenting interests, then the con-

dition of clause (ii) is satisfied. The safeguards that no 

claim or interest receive more than 100 percent of the 

allowed amount of such claim or interest and that no 

class be discriminated against unfairly will insure that 

the plan is fair and equitable with respect to the dis-

senting class of interests. 
Except to the extent of the treatment of secured 

claims under subparagraph (A) of this statement, the 

House report remains an accurate description of con-

firmation of section 1129(b). Contrary to the example 

contained in the Senate report, a senior class will not 

be able to give up value to a junior class over the dis-

sent of an intervening class unless the intervening 

class receives the full amount, as opposed to value, of 

its claims or interests. 
One last point deserves explanation with respect to 

the admittedly complex subject of confirmation. Sec-
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tion 1129(a)(7)(C) in effect exempts secured creditors 

making an election under section 1111(b)(2) from appli-

cation of the best interest of creditors test. In the ab-

sence of an election the amount such creditors receive 

in a plan of liquidation would be the value of their col-

lateral plus any amount recovered on the deficiency in 

the case of a recourse loan. However, under section 

1111(b)(2), the creditors are given an allowed secured 

claim to the full extent the claim is allowed and have 

no unsecured deficiency. Since section 1129(b)(2)(A) 

makes clear that an electing class need receive pay-

ments of a present value only equal to the value of the 

collateral, it is conceivable that under such a ‘‘cram 

down’’ the electing creditors would receive nothing 

with respect to their deficiency. The advantage to the 

electing creditors is that they have a lien securing the 

full amount of the allowed claim so that if the value of 

the collateral increases after the case is closed, the de-

ferred payments will be secured claims. Thus it is both 

reasonable and necessary to exempt such electing class 

from application of section 1129(a)(7) as a logical con-

sequence of permitting election under section 1111(b)(2). 
Section 1131 of the Senate amendment is deleted as 

unnecessary in light of the protection given a secured 

creditor under section 1129(b) of the House amendment. 
Payment of taxes in reorganizations: Under the pro-

visions of section 1141 as revised by the House amend-

ment, an individual in reorganization under chapter 11 

will not be discharged from any debt, including 

prepetition tax liabilities, which are nondischargeable 

under section 523. Thus, an individual debtor whose 

plan of reorganization is confirmed under chapter 11 

will remain liable for prepetition priority taxes, as de-

fined in section 507, and for tax liabilities which receive 

no priority but are nondischargeable under section 523, 

including no return, late return, and fraud liabilities. 
In the case of a partnership or a corporation in reor-

ganization under chapter 11 of title 11, section 1141(d)(1) 

of the House amendment adopts a provision limiting 

the taxes that must be provided for in a plan before a 

plan can be confirmed to taxes which receive priority 

under section 507. In addition, the House amendment 

makes dischargeable, in effect, tax liabilities attrib-

utable to no return, late return, or fraud situations. 

The amendment thus does not adopt a shareholder con-

tinuity test such as was contained in section 

1141(d)(2)(A)(iii) of the Senate amendment. However, 

the House amendment amends section 1106, relating to 

duties of the trustee, to require the trustee to furnish, 

on request of a tax authority and without personal li-

ability, information available to the trustee concerning 

potential prepetition tax liabilities for unfiled returns 

of the debtor. Depending on the condition of the debt-

or’s books and records, this information may include 

schedules and files available to the business. The House 

amendment also does not prohibit a tax authority from 

disallowing any tax benefit claimed after the reorga-

nization if the item originated in a deduction, credit, or 

other item improperly reported before the reorganiza-

tion occurred. It may also be appropriate for the Con-

gress to consider in the future imposing civil or crimi-

nal liability on corporate officers for preparing a false 

or fraudulent tax return. The House amendment also 

contemplates that the Internal Revenue Service will 

monitor the relief from liabilities under this provision 

and advise the Congress if, and to the extent, any sig-

nificant tax abuse may be resulting from the provision. 
Medium of payment of taxes: Federal, State, and 

local taxes incurred during the administration period 

of the estate, and during the ‘‘gap’’ period in an invol-

untary case, are to be paid solely in cash. Taxes relat-

ing to third priority wages are to be paid, under the 

general rules, in cash on the effective date of the plan, 

if the class has not accepted the plan, in an amount 

equal to the allowed amount of the claim. If the class 

has accepted the plan, the taxes must be paid in cash 

but the payments must be made at the time the wages 

are paid which may be paid in deferred periodic install-

ments having a value, on the effective date of the plan, 

equal to the allowed amount of the tax claims. 

Prepetition taxes entitled to sixth priority under sec-

tion 507(a)(6) also must be paid in cash, but the plan 

may also permit the debtor whether a corporation, 

partnership, or an individual, to pay the allowed taxes 

in installments over a period not to exceed 6 years fol-

lowing the date on which the tax authority assesses the 

tax liability, provided the value of the deferred pay-

ments representing principal and interest, as of the ef-

fective date of the plan, equals the allowed amount of 

the tax claim. 
The House amendment also modifies the provisions of 

both bills dealing with the time when tax liabilities of 

a debtor in reorganization may be assessed by the tax 

authority. The House amendment follows the Senate 

amendment in deleting the limitation in present law 

under which a priority tax assessed after a reorganiza-

tion plan is confirmed must be assessed within 1 year 

after the date of the filing of the petition. The House 

amendment specifies broadly that after the bankruptcy 

court determines the liability of the estate for a 

prepetition tax or for an administration period tax, the 

governmental unit may thereafter assess the tax 

against the estate, debtor, or successor to the debtor. 

The party to be assessed will, of course, depend on 

whether the case is under chapter 7, 11, or 13, whether 

the debtor is an individual, partnership, or a corpora-

tion, and whether the court is determining an indi-

vidual debtor’s personal liability for a nondischarge-

able tax. Assessment of the tax may only be made, 

however, within the limits of otherwise applicable law, 

such as the statute of limitations under the tax law. 
Tax avoidance purpose: The House bill provided that 

no reorganization plan may be approved if the principal 

purpose of the plan is the avoidance of taxes. The Sen-

ate amendment modified the rule so that the bank-

ruptcy court need make a determination of tax avoid-

ance purpose only if it is asked to do so by the appro-

priate tax authority. Under the Senate amendment, if 

the tax authority does not request the bankruptcy 

court to rule on the purpose of the plan, the tax author-

ity would not be barred from later asserting a tax 

avoidance motive with respect to allowance of a deduc-

tion or other tax benefit claimed after the reorganiza-

tion. The House amendment adopts the substance of 

the Senate amendment, but does not provide a basis by 

which a tax authority may collaterally attack con-

firmation of a plan of reorganization other than under 

section 1144. 

SENATE REPORT NO. 95–989

[Section 1130 (enacted as section 1129)] Subsection (a) 

enumerates the requirement governing confirmation of 

a plan. The court is required to confirm a plan if and 

only if all of the requirements are met. 
Paragraph (1) requires that the plan comply with the 

applicable provisions of chapter 11, such as sections 

1122 and 1123, governing classification and contents of 

plan. 
Paragraph (2) requires that the proponent of the plan 

comply with the applicable provisions of chapter 11, 

such as section 1125 regarding disclosure. 
Paragraph (3) requires that the plan have been pro-

posed in good faith, and not by any means forbidden by 

law. 
Paragraph (4) is derived from section 221 of chapter X 

[section 621 of former title 11]. It requires that any pay-

ment made or promised by the proponent, the debtor, 

or person issuing securities or acquiring property under 

the plan, for services or for costs and expenses in, or in 

connection with the case, or in connection with the 

plan and incident to the case, be disclosed to the court. 

In addition, any payment made before confirmation 

must have been reasonable, and any payment to be 

fixed after confirmation must be subject to the ap-

proval of the court as reasonable. 
Paragraph (5) is also derived from section 221 of chap-

ter X [section 621 of former title 11]. It requires the 

plan to disclose the identity and affiliations of any in-

dividual proposed to serve, after confirmation, as a di-

rector, officer, or voting trustee of the reorganized 
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debtor. The appointment to or continuance in one of 

these offices by the individual must be consistent with 

the interests of creditors and equity security holders 

and with public policy. The plan must also disclose the 

identity of any insider that will be employed or re-

tained by the reorganized debtor, and the nature of any 

compensation to be paid to the insider. 
Paragraph (6) permits confirmation only if any regu-

latory commission that will have jurisdiction over the 

debtor after confirmation of the plan has approved any 

rate change provided for in the plan. As an alternative, 

the rate change may be conditioned on such approval. 
Paragraph (7) provides that in the case of a public 

company the court shall confirm the plan if it finds the 

plan to be fair and equitable and the plan either (1) has 

been accepted by classes of claims or interests as pro-

vided in section 1126, or (2), if not so accepted, satisfies 

the requirements of subsection (b) of this section. 
Paragraphs (8) and (9) apply only in nonpublic cases. 

Paragraph (8) does not apply the fair and equitable 

standards in two situations. The first occurs if there is 

unanimous consent of all affected holders of claims and 

interests. It is also sufficient for purposes of confirma-

tion if each holder of a claim or interest receives or re-

tains consideration of a value, as of the effective date 

of the plan, that is not less than each would have or re-

ceive if the debtor were liquidated under chapter 7 of 

this title. This standard adapts the test of ‘‘best inter-

est of creditors’’ as interpreted by the courts under 

chapter XI [chapter 11 of former title 11]. It is given 

broader application in chapter 11 of this title since a 

plan under chapter 11 may affect not only unsecured 

claims but secured claims and stock as well. 
Under paragraph (9)(A), if a class of claims or inter-

ests has not accepted the plan, the court will confirm 

the plan if, for the dissenting class and any class of 

equal rank, the negotiated plan provides in value no 

less than under a plan that is fair and equitable. Such 

review and determination are not required for any 

other classes that accepted the plan. 
Paragraph (9)(A) would permit a senior creditor to 

adjust his participation for the benefit of stockholders. 

In such a case, junior creditors, who have not been sat-

isfied in full, may not object if, absent the ‘‘give-up’’, 

they are receiving all that a fair and equitable plan 

would give them. To illustrate, suppose the estate is 

valued at $1.5 million and claims and stock are:

Claims 
and stock 
(millions) 

Equity 
(millions) 

(1) Senior debt .......................................... $1.2 $1.2
(2) Junior debt ......................................... .5 .3
(3) Stock ................................................... (1) –

Total .................................................. 1.7 1.5

1 No value. 

Under the plan, the senior creditor gives up $100,000 in 

value for the benefit of stockholders as follows:

Millions 

(1) Senior debt ............................................................ $1.1
(2) Junior debt ............................................................ .3
(3) Stock ..................................................................... .1

Total ..................................................................... 1.5

If the junior creditors dissent, the court may never-

theless confirm the plan since under the fair and equi-

table standard they had an equity of only $300,000 and 

the allocation to equity security holders did not affect 

them. 
Paragraph (9)(A) provides a special alternative with 

respect to secured claims. A plan may be confirmed 

against a dissenting class of secured claims if the plan 

or order of confirmation provides for the realization of 

their security (1) by the retention of the property sub-

ject to such security; (2) by a sale of the property and 

transfer of the claim to the proceeds of sale if the se-

cured creditors were permitted to bid at the sale and 

set off against the purchase price up to the allowed 

amount of their claims; or (3) by such other method 

that will assure them the realization of the indubitable 

equivalent of the allowed amount of their secured 

claims. The indubitable equivalent language is in-

tended to follow the strict approach taken by Judge 

Learned Hand in In Re Murel Holding Corp. 75, F.2d 941 

(2nd Cir. 1935). 
Paragraph (9)(B) provides that, if a class of claims or 

interests is excluded from participation under the plan, 

the court may nevertheless confirm the plan if it deter-

mines that no class on a parity with or junior to such 

participates under the plan. In the previous illustra-

tion, no confirmation would be permitted if the nego-

tiated plan would grant a participation to stockholders 

but nothing for junior creditors. As noted elsewhere, by 

reason of section 1126(g), an excluded class is a dis-

senting class under section 1130. 
Paragraph (10) states that, to be confirmed, the plan 

must provide that each holder of a claim under section 

507 will receive property, as therein noted, of a value 

equal to the allowed amount of the claim. There are 

two exceptions: (A) The holder thereof may agree to a 

different settlement in part or in whole; (B) where a 

debtor’s business is reorganized under chapter 11, this 

provision requires that taxes entitled to priority (in-

cluding administrative claims or taxes) must be paid in 

cash not later than 120 days after the plan is confirmed, 

unless the Secretary of the Treasury agrees to other 

terms or kinds of payment. The bill, as introduced, re-

quired full payment in cash within 60 days after the 

plan is confirmed. 
Paragraph (11) requires a determination regarding 

feasibility of the plan. It is a slight elaboration of the 

law that has developed in the application of the word 

‘‘feasible’’ in Chapter X of the present Act [chapter 10 

of former title 11]. 
Paragraph (12) requires that at least one class must 

accept the plan, but any claims or interests held by in-

siders are not to be included for purposes of deter-

mining the number and amount of acceptances. 
Subsection (b) provides that if, in the case of a public 

company, the plan meets the requirements of sub-

section (a) (except paragraphs (8) and (9) which do not 

apply to such a company), the court is to confirm the 

plan if the plan or the order of confirmation provides 

adequate protection for the realization of the value of 

the claims or interests of each class not accepting the 

plan. The intent is to incorporate inclusively, as a 

guide to the meaning of subsection (a) the provisions of 

section 216(7) ([former] 11 U.S.C. 616(7)) with respect to 

claims and section 216(8) ([former] 11 U.S.C. 616(8)) with 

respect to equity security interests. 
Under subsection (c) the court may confirm only one 

plan, unless the order of confirmation has been revoked 

under section 1144. If the requirements for confirmation 

are met with respect to more than one plan, the court 

shall consider the preferences of creditors and stock-

holders in deciding which plan to confirm. 
Subsection (d) provides that the bankruptcy court 

may not confirm a plan of reorganization if its prin-

cipal purpose is the avoidance of taxes or the avoidance 

of section 5 of the Securities Act of 1933 (15 U.S.C. 77e). 

This rules modifies a similar provision of present law 

(section 269 of the Bankruptcy Act [section 669 of 

former title 11]). 

HOUSE REPORT NO. 95–595

Paragraph (7) [of subsec. (a)] incorporates the former 

‘‘best interest of creditors’’ test found in chapter 11, 

but spells out precisely what is intended. With respect 

to each class, the holders of the claims or interests of 

that class must receive or retain under the plan on ac-

count of those claims or interest property of a value, as 

of the effective date of the plan, that is not less than 

the amount that they would so receive or retain if the 

debtor were liquidated under chapter 7 on the effective 

date of the plan. 
In order to determine the hypothetical distribution 

in a liquidation, the court will have to consider the 

various subordination provisions of proposed 11 U.S.C. 
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510, 726(a)(3), 726(a)(4), and the postponement provisions 

of proposed 11 U.S.C. 724. Also applicable in appropriate 

cases will be the rules governing partnership distribu-

tions under proposed 11 U.S.C. 723, and distributions of 

community property under proposed 11 U.S.C. 726(c). 

Under subparagraph (A), a particular holder is per-

mitted to accept less than liquidation value, but his ac-

ceptance does not bind the class. 
Property under subparagraph (B) may include securi-

ties of the debtor. Thus, the provision will apply in 

cases in which the plan is confirmed under proposed 11 

U.S.C. 1129(b). 
Paragraph (8) is central to the confirmation stand-

ards. It requires that each class either have accepted 

the plan or be unimpaired. 
Paragraph (9) augments the requirements of para-

graph (8) by requiring payment of each priority claim 

in full. It permits payments over time and payment 

other than in cash, but payment in securities is not in-

tended to be permitted without consent of the priority 

claimant even if the class has consented. It also per-

mits a particular claimant to accept less than full pay-

ment. 
Subsection (b) permits the court to confirm a plan 

notwithstanding failure of compliance with paragraph 

(8) of subsection (a). The plan must comply with all 

other paragraphs of subsection (a), including paragraph 

(9). This subsection contains the so-called cramdown. It 

requires simply that the plan meet certain standards of 

fairness to dissenting creditors or equity security hold-

ers. The general principle of the subsection permits 

confirmation notwithstanding nonacceptance by an im-

paired class if that class and all below it in priority are 

treated according to the absolute priority rule. The dis-

senting class must be paid in full before any junior 

class may share under the plan. If it is paid in full, then 

junior classes may share. Treatment of classes of se-

cured creditors is slightly different because they do not 

fall in the priority ladder, but the principle is the same. 
Specifically, the court may confirm a plan over the 

objection of a class of secured claims if the members of 

that class are unimpaired or if they are to receive 

under the plan property of a value equal to the allowed 

amount of their secured claims, as determined under 

proposed 11 U.S.C. 506(a). The property is to be valued 

as of the effective date of the plan, thus recognizing the 

time-value of money. As used throughout this sub-

section, ‘‘property’’ includes both tangible and intan-

gible property, such as a security of the debtor or a 

successor to the debtor under a reorganization plan. 
The court may confirm over the dissent of a class of 

unsecured claims, including priority claims, only if the 

members of the class are unimpaired, if they will re-

ceive under the plan property of a value equal to the al-

lowed amount of their unsecured claims, or if no class 

junior will share under the plan. That is, if the class is 

impaired, then they must be paid in full or, if paid less 

than in full, then no class junior may receive anything 

under the plan. This codifies the absolute priority rule 

from the dissenting class on down. 
With respect to classes of equity, the court may con-

firm over a dissent if the members of the class are 

unimpaired, if they receive their liquidation preference 

or redemption rights, if any, or if no class junior shares 

under the plan. This, too, is a codification of the abso-

lute priority rule with respect to equity. If a partner-

ship agreement subordinates limited partners to gen-

eral partners to any degree, then the general principles 

of paragraph (3) of this subsection would apply to pre-

vent the general partners from being squeezed out. 
One requirement applies generally to all classes be-

fore the court may confirm under this subsection. No 

class may be paid more than in full. 
The partial codification of the absolute priority rule 

here is not intended to deprive senior creditor of com-

pensation for being required to take securities in the 

reorganized debtor that are of an equal priority with 

the securities offered to a junior class. Under current 

law, seniors are entitled to compensation for their loss 

of priority, and the increased risk put upon them by 

being required to give up their priority will be reflected 

in a lower value of the securities given to them than 

the value of comparable securities given to juniors that 

have not lost a priority position. 
Finally, the proponent must request use of this sub-

section. The court may not confirm notwithstanding 

nonacceptance unless the proponent requests and the 

court may then confirm only if subsection (b) is com-

plied with. The court may not rewrite the plan. 
A more detailed explanation follows: 
The test to be applied by the court is set forth in the 

various paragraphs of section 1129(b). The elements of 

the test are new[,] departing from both the absolute 

priority rule and the best interests of creditors tests 

found under the Bankruptcy Act [former title 11]. The 

court is not permitted to alter the terms of the plan. It 

must merely decide whether the plan complies with the 

requirements of section 1129(b). If so, the plan is con-

firmed, if not the plan is denied confirmation. 
The procedure followed is simple. The court examines 

each class of claims or interests designated under sec-

tion 1123(a)(1) to see if the requirements of section 

1129(b) are met. If the class is a class of secured claims, 

then paragraph (1) contains two tests that must be 

complied with in order for confirmation to occur. First, 

under subparagraph (A), the court must be able to find 

that the consideration given under the plan on account 

of the secured claim does not exceed the allowed 

amount of the claim. This condition is not prescribed 

as a matter of law under section 1129(a), because if the 

secured claim is compensated in securities of the debt-

or, a valuation of the business would be necessary to 

determine the value of the consideration. While section 

1129(a) does not contemplate a valuation of the debtor’s 

business, such a valuation will almost always be re-

quired under section 1129(b) in order to determine the 

value of the consideration to be distributed under the 

plan. Once the valuation is performed, it becomes a 

simple matter to impose the criterion that no claim 

will be paid more than in full. 
Application of the test under subparagraph (A) also 

requires a valuation of the consideration ‘‘as of the ef-

fective date of the plan’’. This contemplates a present 

value analysis that will discount value to be received 

in the future; of course, if the interest rate paid is 

equivalent to the discount rate used, the present value 

and face future value will be identical. On the other 

hand, if no interest is proposed to be paid, the present 

value will be less than the face future value. For exam-

ple, consider an allowed secured claim of $1,000 in a 

class by itself. One plan could propose to pay $1,000 on 

account of this claim as of the effective date of the 

plan. Another plan could propose to give a note with a 

$1,000 face amount due five years after the effective 

date of the plan on account of this claim. A third plan 

could propose to give a note in a face amount of $1,000 

due five years from the effective date of the plan plus 

six percent annual interest commencing on the effec-

tive date of the plan on account of this claim. The first 

plan clearly meets the requirements of subparagraph 

(A) because the amount received on account of the sec-

ond claim has an equivalent present value as of the ef-

fective date of the plan equal to the allowed amount of 

such claim. 
The second plan also meets the requirements of sub-

paragraph (A) because the present value of the five 

years note as of the effective date of the plan will never 

exceed the allowed amount of the secured claim; the 

higher the discount rate, the less present value the 

note will have. Whether the third plan complies with 

subparagraph (A) depends on whether the discount rate 

is less than six percent. Normally, the interest rate 

used in the plan will be prima facie evidence of the dis-

count rate because the interest rate will reflect an 

arms length determination of the risk of the security 

involved and feasibility considerations will tend to un-

derstate interest payments. If the court found the dis-

count rate to be greater than or equal to the interest 

rate used in the plan, then subparagraph (A) would be 

complied with because the value of the note as of the 
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effective date of the plan would not exceed the allowed 

amount of the second claim. If, however, the court 

found the discount rate to be less than the interest rate 

proposed under the plan, then the present value of the 

note would exceed $1,000 and the plan would fail of con-

firmation. On the other hand, it is important to recog-

nize that the future principal amount of a note in ex-

cess of the allowed amount of a secured claim may 

have a present value less than such allowed amount, if 

the interest rate under the plan is correspondingly less 

than the discount rate. 
Even if the requirements of subparagraph (A) are 

complied with, the class of secured claims must satisfy 

one of the three clauses in paragraph (B) in order to 

pass muster. It is sufficient for confirmation if the 

class has accepted the plan, or if the claims of the class 

are unimpaired, or if each holder of a secured claim in 

the class will receive property of a value as of the effec-

tive date of the plan equal to the allowed amount of 

such claim (unless he has agreed to accept less). It is 

important to note that under section 506(a), the al-

lowed amount of the secured claim will not include any 

extent to which the amount of such claim exceeds the 

value of the property securing such claim. Thus, in-

stead of focusing on secured creditors or unsecured 

creditors, the statute focuses on secured claims and un-

secured claims. 
After the court has applied paragraph (1) to each 

class of secured claims, it then applies paragraph (2) to 

each class of unsecured claims. Again two separate 

components must be tested. Subparagraph (A) is iden-

tical with the test under section 1129(b)(1)(A) insofar as 

the holder of an unsecured claim is not permitted to re-

ceive property of a value as of the effective date of the 

plan on account of such claim that is greater than the 

allowed amount of such claim. In addition, subpara-

graph (B) requires compliance with one of four condi-

tions. The conditions in clauses (i)–(iii) mirror the con-

ditions of acceptance unimpairment, or full value found 

in connection with secured claims in section 

1129(b)(1)(B). 
The condition contained in section 1129(b)(2)(B)(iv) 

provides another basis for confirming the plan with re-

spect to a class of unsecured claims. It will be of great-

est use when an impaired class that has not accepted 

the plan is to receive less than full value under the 

plan. The plan may be confirmed under clause (iv) in 

those circumstances if the class is not unfairly dis-

criminated against with respect to equal classes and if 

junior classes will receive nothing under the plan. The 

second criterion is the easier to understand. It is de-

signed to prevent a senior class from giving up consid-

eration to a junior class unless every intermediate 

class consents, is paid in full, or is unimpaired. This 

gives intermediate creditors a great deal of leverage in 

negotiating with senior or secured creditors who wish 

to have a plan that gives value to equity. One aspect of 

this test that is not obvious is that whether one class 

is senior, equal, or junior to another class is relative 

and not absolute. Thus from the perspective of trade 

creditors holding unsecured claims, claims of senior 

and subordinated debentures may be entitled to share 

on an equal basis with the trade claims. However, from 

the perspective of the senior unsecured debt, the subor-

dinated debentures are junior. 
This point illustrates the lack of precision in the first 

criterion which demands that a class not be unfairly 

discriminated against with respect to equal classes. 

From the perspective of unsecured trade claims, there 

is no unfair discrimination as long as the total consid-

eration given all other classes of equal rank does not 

exceed the amount that would result from an exact ali-

quot distribution. Thus if trade creditors, senior debt, 

and subordinate debt are each owed $100 and the plan 

proposes to pay the trade debt $15, the senior debt $30, 

and the junior debt $0, the plan would not unfairly dis-

criminate against the trade debt nor would any other 

allocation of consideration under the plan between the 

senior and junior debt be unfair as to the trade debt as 

long as the aggregate consideration is less than $30. 

The senior debt could take $25 and give up $5 to the 

junior debt and the trade debt would have no cause to 

complain because as far as it is concerned the junior 

debt is an equal class. 
However, in this latter case the senior debt would 

have been unfairly discriminated against because the 

trade debt was being unfairly over-compensated; of 

course the plan would also fail unless the senior debt 

was unimpaired, received full value, or accepted the 

plan, because from its perspective a junior class re-

ceived property under the plan. Application of the test 

from the perspective of senior debt is best illustrated 

by the plan that proposes to pay trade debt $15, senior 

debt $25, and junior debt $0. Here the senior debt is 

being unfairly discriminated against with respect to 

the equal trade debt even though the trade debt re-

ceives less than the senior debt. The discrimination 

arises from the fact that the senior debt is entitled to 

the rights of the junior debt which in this example en-

title the senior debt to share on a 2:1 basis with the 

trade debt. 
Finally, it is necessary to interpret the first criterion 

from the perspective of subordinated debt. The junior 

debt is subrogated to the rights of senior debt once the 

senior debt is paid in full. Thus, while the plan that 

pays trade debt $15, senior debt $25, and junior debt $0 

is not unfairly discriminatory against the junior debt, 

a plan that proposes to pay trade debt $55, senior debt 

$100, and junior debt $1, would be unfairly discrimina-

tory. In order to avoid discriminatory treatment 

against the junior debt, at least $10 would have to be 

received by such debt under those facts. 
The criterion of unfair discrimination is not derived 

from the fair and equitable rule or from the best inter-

ests of creditors test. Rather it preserves just treat-

ment of a dissenting class from the class’s own perspec-

tive. 
If each class of secured claims satisfies the require-

ments of section 1129(b)(1) and each class of unsecured 

claims satisfies the requirements of section 1129(b)(2), 

then the court must still see if each class of interests 

satisfies section 1129(b)(3) before the plan may be con-

firmed. Again, two separate criteria must be met. 

Under subparagraph (A) if the interest entitles the 

holder thereof to a fixed liquidation preference or if 

such interest may be redeemed at a fixed price, then 

the holder of such interest must not receive under the 

plan on account of such interest property of a value as 

of the effective date of the plan greater than the great-

er of these two values of the interest. Preferred stock 

would be an example of an interest likely to have liq-

uidation preference or redemption price. 
If an interest such as most common stock or the in-

terest of a general partnership has neither a fixed liq-

uidation preference nor a fixed redemption price, then 

the criterion in subparagraph (A) is automatically ful-

filled. In addition subparagraph (B) contains five 

clauses that impose alternative conditions of which at 

least one must be satisfied in order to warrant con-

firmation. The first two clauses contain requirements 

of acceptance or unimpairment similar to the first two 

clauses in paragraphs (1)(B) and (2)(B). Clause (iii) is 

similar to the unimpairment test contained in section 

1124(3)(B), except that it will apply to cover the 

issuance securities of the debtor of a value as of the ef-

fective date of the plan equal to the greater of any 

fixed liquidation preference or redemption price. The 

fourth clause allows confirmation if junior interests 

are not compensated under the plan and the fifth clause 

allows confirmation if there are no junior interests. 

These clauses recognized that as long as senior classes 

receive no more than full payment, the objection of a 

junior class will not defeat confirmation unless a class 

junior to it is receiving value under the plan and the 

objecting class is impaired. While a determination of 

impairment may be made under section 1124(3)(B)(iii) 

without a precise valuation of the business when com-

mon stock is clearly under water, once section 1129(b) 

is used, a more detailed valuation is a necessary by-

product. Thus, if no property is given to a holder of an 
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interest under the plan, the interest should be clearly 

worthless in order to find unimpairment under section 

1124(3)(B)(iii) and section 1129(a)(8); otherwise, since a 

class of interests receiving no property is deemed to ob-

ject under section 1126(g), the more precise valuation of 

section 1129(b) should be used. 

If all of the requirements of section 1129(b) are com-

plied with, then the court may confirm the plan subject 

to other limitations such as those found in section 

1129(a) and (d). 

Subsection (c) of section 1129 governs confirmation 

when more than one plan meets the requirements of 

the section. The court must consider the preferences of 

creditors and equity security holders in determining 

which plan to confirm. 

Subsection (d) requires the court to deny confirma-

tion if the principal purpose of the plan is the avoid-

ance of taxes (through use of sections 346 and 1146, and 

applicable provisions of State law or the Internal Rev-

enue Code [title 26] governing bankruptcy reorganiza-

tions) or the avoidance of section 5 of the Securities 

Act of 1933 [15 U.S.C. 77e] (through use of section 1145).

Editorial Notes 

REFERENCES IN TEXT 

Section 5 of the Securities Act of 1933, referred to in 

subsec. (d), is classified to section 77e of Title 15, Com-

merce and Trade. 

AMENDMENTS 

2010—Subsec. (a)(16). Pub. L. 111–327 substituted 

‘‘under the plan’’ for ‘‘of the plan’’. 

2005—Subsec. (a)(9)(A). Pub. L. 109–8, § 1502(a)(8)(A), 

substituted ‘‘507(a)(2) or 507(a)(3)’’ for ‘‘507(a)(1) or 

507(a)(2)’’. 

Subsec. (a)(9)(B). Pub. L. 109–8, § 1502(a)(8)(B), sub-

stituted ‘‘507(a)(1)’’ for ‘‘507(a)(3)’’. 

Subsec. (a)(9)(C). Pub. L. 109–8, § 710(2), substituted 

‘‘regular installment payments in cash—’’ and cls. (i) to 

(iii) for ‘‘deferred cash payments, over a period not ex-

ceeding six years after the date of assessment of such 

claim, of a value, as of the effective date of the plan, 

equal to the allowed amount of such claim.’’

Subsec. (a)(9)(D). Pub. L. 109–8, § 710(1), (3), added sub-

par. (D). 

Subsec. (a)(14). Pub. L. 109–8, § 213(1), added par. (14). 

Subsec. (a)(15). Pub. L. 109–8, § 321(c)(1), added par. 

(15). 

Subsec. (a)(16). Pub. L. 109–8, § 1221(b), added par. (16). 

Subsec. (b)(2)(B)(ii). Pub. L. 109–8, § 321(c)(2), inserted 

before period at end ‘‘, except that in a case in which 

the debtor is an individual, the debtor may retain prop-

erty included in the estate under section 1115, subject 

to the requirements of subsection (a)(14) of this sec-

tion’’. 

Subsec. (e). Pub. L. 109–8, § 438, added subsec. (e). 

1994—Subsec. (a)(4). Pub. L. 103–394, § 501(d)(32)(A)(i), 

substituted period for semicolon at end. 

Subsec. (a)(9)(B). Pub. L. 103–394, § 304(h)(7)(i), sub-

stituted ‘‘, 507(a)(6), or 507(a)(7)’’ for ‘‘or 507(a)(6)’’. 

Subsec. (a)(9)(C). Pub. L. 103–394, § 304(h)(7)(ii), sub-

stituted ‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 

Subsec. (a)(12). Pub. L. 103–394, § 501(d)(32)(A)(ii), in-

serted ‘‘of title 28’’ after ‘‘section 1930’’. 

Subsec. (d). Pub. L. 103–394, § 501(d)(32)(B), struck out 

‘‘(15 U.S.C. 77e)’’ after ‘‘Act of 1933’’. 

1988—Subsec. (a)(13). Pub. L. 100–334 added par. (13). 

1986—Subsec. (a)(7). Pub. L. 99–554, § 283(v)(1), struck 

out ‘‘of’’ after ‘‘to’’. 

Subsec. (a)(9)(B). Pub. L. 99–554, § 283(v)(2), inserted 

reference to section 507(a)(6). 

Subsec. (a)(9)(C). Pub. L. 99–554, § 283(v)(3), substituted 

‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 

Subsec. (a)(12). Pub. L. 99–554, § 225, added par. (12). 

1984—Subsec. (a)(1), (2). Pub. L. 98–353, § 512(a)(1), (2), 

substituted ‘‘title’’ for ‘‘chapter’’. 

Subsec. (a)(4). Pub. L. 98–353, § 512(a)(3), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol-

lows: ‘‘(A) Any payment made or promised by the pro-

ponent, by the debtor, or by a person issuing securities 

or acquiring property under the plan, for services or for 

costs and expenses in, or in connection with, the case, 

or in connection with the plan and incident to the case, 

has been disclosed to the court; and (B)(i) any such pay-

ment made before confirmation of the plan is reason-

able; or (ii) if such payment is to be fixed after con-

firmation of the plan, such payment is subject to the 

approval of the court as reasonable.’’
Subsec. (a)(5)(A)(ii). Pub. L. 98–353, § 512(a)(4), sub-

stituted ‘‘; and’’ for the period at the end. 
Subsec. (a)(5)(B). Pub. L. 98–353, § 512(a)(5), substituted 

‘‘the’’ for ‘‘The’’. 
Subsec. (a)(6). Pub. L. 98–353, § 512(a)(6), inserted ‘‘gov-

ernmental’’ after ‘‘Any’’. 
Subsec. (a)(7). Pub. L. 98–353, § 512(a)(7)(A), sub-

stituted ‘‘of each impaired class of claims or interests’’ 

for ‘‘each class’’. 
Subsec. (a)(7)(B). Pub. L. 98–353, § 512(a)(7)(B), sub-

stituted ‘‘holder’s’’ for ‘‘creditor’s’’. 
Subsec. (a)(8). Pub. L. 98–353, § 512(a)(8), inserted ‘‘of 

claims or interests’’ after ‘‘each class’’. 
Subsec. (a)(10). Pub. L. 98–353, § 512(a)(9), substituted 

‘‘If a class of claims is impaired under the plan, at least 

one class of claims that is impaired under the plan has 

accepted the plan, determined without including any 

acceptance of the plan by any insider’’ for ‘‘At least 

one class of claims has accepted the plan, determined 

without including any acceptance of the plan by any 

insider holding a claim of such class’’. 
Subsec. (b)(2)(A)(i)(I), (ii). Pub. L. 98–353, § 512(b)(1), 

substituted ‘‘liens’’ for ‘‘lien’’ wherever appearing. 
Subsec. (b)(2)(B)(ii). Pub. L. 98–353, § 512(b)(2), inserted 

‘‘under the plan’’ after ‘‘retain’’. 
Subsec. (b)(2)(C)(i). Pub. L. 98–353, § 512(b)(3), sub-

stituted ‘‘interest’’ for ‘‘claim’’, and ‘‘or the value’’ for 

‘‘and the value’’. 
Subsec. (d). Pub. L. 98–353, § 512(c), inserted ‘‘the ap-

plication of’’ and provisions requiring that in any hear-

ing under this subsection, the governmental unit has 

the burden of proof on the issue of avoidance.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by section 1221(b) of Pub. L. 109–8 appli-

cable to cases pending under this title on Apr. 20, 2005, 

or filed under this title on or after Apr. 20, 2005, with 

certain exceptions, see section 1221(d) of Pub. L. 109–8, 

set out as a note under section 363 of this title. 
Amendment by sections 213(1), 321(c), 438, 710, and 

1502(a)(8) of Pub. L. 109–8 effective 180 days after Apr. 

20, 2005, and not applicable with respect to cases com-

menced under this title before such effective date, ex-

cept as otherwise provided, see section 1501 of Pub. L. 

109–8, set out as a note under section 101 of this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–334 effective June 16, 1988, 

but not applicable to cases commenced under this title 

before that date, see section 4 of Pub. L. 100–334, set out 

as an Effective Date note under section 1114 of this 

title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by sec-

tion 225 of Pub. L. 99–554 dependent upon the judicial 

district involved, see section 302(d), (e) of Pub. L. 

99–554, set out as a note under section 581 of Title 28, 

Judiciary and Judicial Procedure. 
Amendment by section 283 of Pub. L. 99–554 effective 

30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 

99–554. 
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EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title.

SUBCHAPTER III—POSTCONFIRMATION 

MATTERS 

§ 1141. Effect of confirmation 

(a) Except as provided in subsections (d)(2) and 

(d)(3) of this section, the provisions of a con-

firmed plan bind the debtor, any entity issuing 

securities under the plan, any entity acquiring 

property under the plan, and any creditor, eq-

uity security holder, or general partner in the 

debtor, whether or not the claim or interest of 

such creditor, equity security holder, or general 

partner is impaired under the plan and whether 

or not such creditor, equity security holder, or 

general partner has accepted the plan. 
(b) Except as otherwise provided in the plan or 

the order confirming the plan, the confirmation 

of a plan vests all of the property of the estate 

in the debtor. 
(c) Except as provided in subsections (d)(2) and 

(d)(3) of this section and except as otherwise 

provided in the plan or in the order confirming 

the plan, after confirmation of a plan, the prop-

erty dealt with by the plan is free and clear of 

all claims and interests of creditors, equity se-

curity holders, and of general partners in the 

debtor. 
(d)(1) Except as otherwise provided in this sub-

section, in the plan, or in the order confirming 

the plan, the confirmation of a plan—
(A) discharges the debtor from any debt that 

arose before the date of such confirmation, 

and any debt of a kind specified in section 

502(g), 502(h), or 502(i) of this title, whether or 

not—
(i) a proof of the claim based on such debt 

is filed or deemed filed under section 501 of 

this title; 
(ii) such claim is allowed under section 502 

of this title; or 
(iii) the holder of such claim has accepted 

the plan; and

(B) terminates all rights and interests of eq-

uity security holders and general partners pro-

vided for by the plan.

(2) A discharge under this chapter does not dis-

charge a debtor who is an individual from any 

debt excepted from discharge under section 523 

of this title. 
(3) The confirmation of a plan does not dis-

charge a debtor if—
(A) the plan provides for the liquidation of 

all or substantially all of the property of the 

estate; 
(B) the debtor does not engage in business 

after consummation of the plan; and 
(C) the debtor would be denied a discharge 

under section 727(a) of this title if the case 

were a case under chapter 7 of this title.

(4) The court may approve a written waiver of 

discharge executed by the debtor after the order 

for relief under this chapter. 
(5) In a case in which the debtor is an indi-

vidual—

(A) unless after notice and a hearing the 

court orders otherwise for cause, confirmation 

of the plan does not discharge any debt pro-

vided for in the plan until the court grants a 

discharge on completion of all payments under 

the plan; 

(B) at any time after the confirmation of the 

plan, and after notice and a hearing, the court 

may grant a discharge to the debtor who has 

not completed payments under the plan if—

(i) the value, as of the effective date of the 

plan, of property actually distributed under 

the plan on account of each allowed unse-

cured claim is not less than the amount that 

would have been paid on such claim if the es-

tate of the debtor had been liquidated under 

chapter 7 on such date; 

(ii) modification of the plan under section 

1127 is not practicable; and 

(iii) subparagraph (C) permits the court to 

grant a discharge; and

(C) the court may grant a discharge if, after 

notice and a hearing held not more than 10 

days before the date of the entry of the order 

granting the discharge, the court finds that 

there is no reasonable cause to believe that—

(i) section 522(q)(1) may be applicable to 

the debtor; and 

(ii) there is pending any proceeding in 

which the debtor may be found guilty of a 

felony of the kind described in section 

522(q)(1)(A) or liable for a debt of the kind 

described in section 522(q)(1)(B);

and if the requirements of subparagraph (A) or 

(B) are met. 

(6) Notwithstanding paragraph (1), the con-

firmation of a plan does not discharge a debtor 

that is a corporation from any debt—

(A) of a kind specified in paragraph (2)(A) 

or (2)(B) of section 523(a) that is owed to a 

domestic governmental unit, or owed to a 

person as the result of an action filed under 

subchapter III of chapter 37 of title 31 or any 

similar State statute; or 

(B) for a tax or customs duty with respect 

to which the debtor—

(i) made a fraudulent return; or 

(ii) willfully attempted in any manner to 

evade or to defeat such tax or such cus-

toms duty. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2638; Pub. L. 

98–353, title III, § 513, July 10, 1984, 98 Stat. 387; 

Pub. L. 109–8, title III, §§ 321(d), 330(b), title VII, 

§ 708, Apr. 20, 2005, 119 Stat. 95, 101, 126; Pub. L. 

111–327, § 2(a)(36), Dec. 22, 2010, 124 Stat. 3561.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1141(d) of the House amendment is derived 

from a comparable provision contained in the Senate 

amendment. However, section 1141(d)(2) of the House 

amendment is derived from the House bill as preferable 

to the Senate amendment. It is necessary for a corpora-

tion or partnership undergoing reorganization to be 

able to present its creditors with a fixed list of liabil-

ities upon which the creditors or third parties can 

make intelligent decisions. Retaining an exception for 

discharge with respect to nondischargeable taxes would 

leave an undesirable uncertainty surrounding reorga-

nizations that is unacceptable. Section 1141(d)(3) is de-
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