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trustee. The examiner would be appointed to conduct
such an investigation of the debtor as is appropriate
under the particular circumstances of the case, includ-
ing an investigation of any allegations of fraud, dishon-
esty, or gross mismanagement of the debtor of or by
current or former management of the debtor. The
standards for the appointment of an examiner are the
same as those for the appointment of a trustee: the pro-
tection must be needed, and the costs and expenses
must not be disproportionately high.

By virtue of proposed 11 U.S.C. 1109, an indenture
trustee and the Securities and Exchange Commission
will be parties in interest for the purpose of requesting
the appointment of a trustee or examiner.

Subsection (c) directs that the United States trustee
actually select and appoint the trustee or examiner or-
dered appointed under this section. The United States
trustee is required to consult with various parties in
interest before selecting and appointing a trustee. He is
not bound to select one of the members of the panel of
private trustees established under proposed 28 U.S.C.
586(a)(1) which exists only for the purpose of providing
trustees for chapter 7 cases. Neither is he precluded
from selecting a panel member if the member is quali-
fied to serve as chapter 11 trustee. Appointment by the
United States trustee will remove the court from the
often criticized practice of appointing an officer that
will appear in litigation before the court against an ad-
verse party.

Editorial Notes

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-327, §2(a)(30)(A), in-
serted ‘‘or’” at end of par. (1), substituted a period for
“; or” at end of par. (2), and struck out par. (3) which
read as follows: ‘‘if grounds exist to convert or dismiss
the case under section 1112, but the court determines
that the appointment of a trustee or an examiner is in
the best interests of creditors and the estate.”

Subsec. (b)(2)(B)(ii). Pub. L. 111-327, §2(a)(30)(B), sub-
stituted ‘‘subsection (a)’’ for ‘‘subsection (d)”’.

2005—Subsec. (a)(3). Pub. L. 109-8, §442(b), added par.

3).

Subsec. (b). Pub. L. 109-8, §416, designated existing
provisions as par. (1) and added par. (2).

Subsec. (e). Pub. L. 109-8, §1405, added subsec. (e).

1994—Subsec. (b). Pub. L. 103-394, §211(a)(2), added
subsec. (b). Former subsec. (b) redesignated (c).

Subsec. (c). Pub. L. 103-394, §211(a)(1), redesignated
subsec. (b) as (¢). Former subsec. (¢) redesignated (d).

Subsec. (d). Pub. L. 103-394, §§211(a)(1), 501(d)(30), re-
designated subsec. (¢) as (d) and inserted comma after
“interest’.

1986—Subsecs. (a), (b). Pub. L. 99-554, §222(1), (2), in-
serted ‘“‘or the United States trustee’ after ‘‘party in
interest’.

Subsec. (c). Pub. L. 99-554, §222(3), substituted ‘‘the
United States trustee, after consultation with parties
in interest shall appoint, subject to the court’s ap-
proval, one disinterested person other than the United
States trustee to serve’ for ‘‘the court shall appoint
one disinterested person to serve’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1405 of Pub. L. 109-8 effective
Apr. 20, 2005, and applicable only with respect to cases
commenced under this title on or after Apr. 20, 2005, see
section 1406 of Pub. L. 109-8, set out as a note under sec-
tion 507 of this title.

Amendment by sections 416 and 442(b) of Pub. L. 109-8
effective 180 days after Apr. 20, 2005, and not applicable
with respect to cases commenced under this title before
such effective date, except as otherwise provided, see
section 1501 of Pub. L. 109-8, set out as a note under sec-
tion 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
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under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by
Pub. L. 99-554 dependent upon the judicial district in-
volved, see section 302(d), (e) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

§ 1105. Termination of trustee’s appointment

At any time before confirmation of a plan, on
request of a party in interest or the United
States trustee, and after notice and a hearing,
the court may terminate the trustee’s appoint-
ment and restore the debtor to possession and
management of the property of the estate and of
the operation of the debtor’s business.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2628; Pub. L.
98-353, title III, §501, July 10, 1984, 98 Stat. 384;
Pub. L. 99-554, title II, §223, Oct. 27, 1986, 100
Stat. 3102.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

This section authorizes the court to terminate the
trustee’s appointment and to restore the debtor to pos-
session and management of the property of the estate
and to operation of the debtor’s business. Section
1104(a) provides that this section does not apply in the
case of a public company, for which the appointment of
a trustee is mandatory.

HOUSE REPORT NO. 95-595

This section authorizes the court to terminate the
trustee’s appointment and to restore the debtor to pos-
session and management of the property of the estate,
and to operation of the debtor’s business. This section
would permit the court to reverse its decision to order
the appointment of a trustee in light of new evidence.

Editorial Notes

AMENDMENTS

1986—Pub. L. 99-554 inserted ‘‘or the United States
trustee’ after ‘‘party in interest”.

1984—Pub. L. 98-353 substituted ‘‘estate and of the”
for “‘estate, and”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1986 AMENDMENT

Effective date and applicability of amendment by
Pub. L. 99-554 dependent upon the judicial district in-
volved, see section 302(d), (e) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§ 1106. Duties of trustee and examiner

(a) A trustee shall—

(1) perform the duties of the trustee, as spec-
ified in paragraphs (2), (6), (7), (8), (9), (10), (11),
and (12) of section 704(a);

(2) if the debtor has not done so, file the list,
schedule, and statement required under sec-
tion 521(a)(1) of this title;
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(3) except to the extent that the court orders
otherwise, investigate the acts, conduct, as-
sets, liabilities, and financial condition of the
debtor, the operation of the debtor’s business
and the desirability of the continuance of such
business, and any other matter relevant to the
case or to the formulation of a plan;

(4) as soon as practicable—

(A) file a statement of any investigation
conducted under paragraph (3) of this sub-
section, including any fact ascertained per-
taining to fraud, dishonesty, incompetence,
misconduct, mismanagement, or irregu-
larity in the management of the affairs of
the debtor, or to a cause of action available
to the estate; and

(B) transmit a copy or a summary of any
such statement to any creditors’ committee
or equity security holders’ committee, to
any indenture trustee, and to such other en-
tity as the court designates;

(b) as soon as practicable, file a plan under
section 1121 of this title, file a report of why
the trustee will not file a plan, or recommend
conversion of the case to a case under chapter
7, 12, or 13 of this title or dismissal of the case;

(6) for any year for which the debtor has not
filed a tax return required by law, furnish,
without personal liability, such information
as may be required by the governmental unit
with which such tax return was to be filed, in
light of the condition of the debtor’s books
and records and the availability of such infor-
mation;

(7) after confirmation of a plan, file such re-
ports as are necessary or as the court orders;
and

(8) if with respect to the debtor there is a
claim for a domestic support obligation, pro-
vide the applicable notice specified in sub-
section (c).

(b) An examiner appointed under section
1104(d) of this title shall perform the duties spec-
ified in paragraphs (3) and (4) of subsection (a) of
this section, and, except to the extent that the
court orders otherwise, any other duties of the
trustee that the court orders the debtor in pos-
session not to perform.

(c)(1) In a case described in subsection (a)(8) to
which subsection (a)(8) applies, the trustee
shall—

(A)(i) provide written notice to the holder of
the claim described in subsection (a)(8) of such
claim and of the right of such holder to use
the services of the State child support enforce-
ment agency established under sections 464
and 466 of the Social Security Act for the
State in which such holder resides, for assist-
ance in collecting child support during and
after the case under this title; and

(ii) include in the notice required by clause
(i) the address and telephone number of such
State child support enforcement agency;

(B)(1) provide written notice to such State
child support enforcement agency of such
claim; and

(ii) include in the notice required by clause
(i) the name, address, and telephone number of
such holder; and

(C) at such time as the debtor is granted a
discharge under section 1141, provide written
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notice to such holder and to such State child
support enforcement agency of—
(i) the granting of the discharge;
(ii) the last recent known address of the
debtor;
(iii) the last recent known name and ad-
dress of the debtor’s employer; and
(iv) the name of each creditor that holds a
claim that—
(I) is not discharged under paragraph (2),
(4), or (14A) of section 523(a); or
(IT) was reaffirmed by the debtor under
section 524(c).

(2)(A) The holder of a claim described in sub-
section (a)(8) or the State child enforcement
support agency of the State in which such hold-
er resides may request from a creditor described
in paragraph (1)(C)(iv) the last known address of
the debtor.

(B) Notwithstanding any other provision of
law, a creditor that makes a disclosure of a last
known address of a debtor in connection with a
request made under subparagraph (A) shall not
be liable by reason of making such disclosure.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2628; Pub. L.
98-353, title III, §§311(b)(1), 502, July 10, 1984, 98
Stat. 355, 384; Pub. L. 99-554, title II, §257(c), Oct.
27, 1986, 100 Stat. 3114; Pub. L. 103-394, title II,
§211(b), Oct. 22, 1994, 108 Stat. 4125; Pub. L. 109-8,
title II, §219(b), title IV, §446(c), title XI,
§1105(b), Apr. 20, 2005, 119 Stat. 56, 118, 192; Pub.
L. 111-327, §2(a)(31), Dec. 22, 2010, 124 Stat. 3560.)

HISTORICAL AND REVISION NOTES

SENATE REPORT NO. 95-989

Subsection (a) of this section prescribes the trustee’s
duties. He is required to perform the duties of a trustee
in a liquidation case specified in section 704 (2), (4), (6),
(7, (8), and (9). These include reporting and informa-
tional duties, and accountability for all property re-
ceived. Paragraph (2) of this subsection requires the
trustee to file with the court, if the debtor has not done
so, the list of creditors, schedule of assets and liabil-
ities, and statement of affairs required under section
521(1).

Paragraph (3) of S. 1106 requires the trustee to inves-
tigate the acts, conduct, assets, liabilities, and finan-
cial condition of the debtor, the operation of the debt-
or’s business, and the desirability of the continuance of
the business, and any other matter relevant to the case
or to the formulation of a plan. Paragraph (4) requires
the trustee to report the results of his investigation to
the court and to creditors’ committees, equity security
holders’ committees, indenture trustees and any other
entity the court designates.

Paragraph (5) requires the trustee to file a plan or to
report why a plan cannot be formulated, or to rec-
ommend conversion to liquidation or to an individual
repayment plan case, or dismissal. It is anticipated
that the trustee will consult with creditors and other
parties in interest in the formulation of a plan, just as
the debtor in possession would.

Paragraph (6) [enacted as (7)] requires final reports by
the trustee, as the court orders.

Subsection (b) gives the trustee’s investigative duties
to an examiner, if one is appointed. The court is au-
thorized to give the examiner additional duties as the
circumstances warrant.

Paragraphs (3), (4), and (5) of subsection (a) are de-
rived from sections 1656 and 169 of chapter X [sections
565 and 569 of former title 11].



Page 245

Editorial Notes
REFERENCES IN TEXT

Sections 464 and 466 of the Social Security Act, re-
ferred to in subsec. (¢)(1)(A)(i), are classified to sections
664 and 666, respectively, of Title 42, The Public Health
and Welfare.

AMENDMENTS

2010—Subsec. (a)(1). Pub. L. 111-327, §2(a)(31)(A), sub-
stituted ¢704(a)” for <“704".

Subsec. (a)(2). Pub. L. 111-327, §2(a)(31)(B), substituted
¢521(a)(1)” for **521(1)”.

2005—Subsec. (a)(1). Pub. L. 109-8, §1105(b),
stituted ‘“(11), and (12)” for ‘“‘and (11)”’.

Pub. L. 109-8, §446(c), amended par. (1) generally.
Prior to amendment, par. (1) read as follows: ‘‘perform
the duties of a trustee specified in sections 704(2), 704(5),
704(7), 704(8), and 704(9) of this title;”.

Subsec. (a)(8). Pub. L. 109-8, §219(b)(1), added par. (8).

Subsec. (¢). Pub. L. 109-8, §219(b)(2), added subsec. (c).

1994—Subsec. (b). Pub. L. 103-394 substituted ‘‘1104(d)”’
for ““1104(c)”.

1986—Subsec. (a)(5). Pub. L. 99-554 inserted reference
to chapter 12.

1984—Subsec. (a)(1). Pub. L. 98-353, §311(b)(1), sub-
stituted 704(5), 704(7), 704(8), and 704(9) for ‘704(4),
704(6), 704(7) and 704(8)”".

Subsec. (b). Pub. L. 98-353, §502, inserted ‘‘, except to
the extent that the court orders otherwise,”.

sub-

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, but not applicable to cases commenced
under this title before that date, see section 302(a),
(c)(1) of Pub. L. 99-554, set out as a note under section
581 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

PAYMENT OF CERTAIN BENEFITS TO RETIRED FORMER
EMPLOYEES

Pub. L. 99-500, §101(b) [title VI, §608], Oct. 18, 1986, 100
Stat. 1783-39, 1783-74, and Pub. L. 99-591, §101(b) [title
VI, §608], Oct. 30, 1986, 100 Stat. 3341-39, 3341-74, as
amended by Pub. L. 100-41, May 15, 1987, 101 Stat. 309;
Pub. L. 100-99, Aug. 18, 1987, 101 Stat. 716; Pub. L.
100-334, §3(a), June 16, 1988, 102 Stat. 613, provided that:

‘‘(a)(1) Subject to paragraphs (2), (3), (4), and (5), and
notwithstanding title 11 of the United States Code, the
trustee shall pay benefits to retired former employees
under a plan, fund, or program maintained or estab-
lished by the debtor prior to filing a petition (through
the purchase of insurance or otherwise) for the purpose
of providing medical, surgical, or hospital care bene-
fits, or benefits in the event of sickness, accident, dis-
ability, or death.

‘“(2) The level of benefits required to be paid by this
subsection may be modified prior to confirmation of a
plan under section 1129 of such title if—
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‘“(A) the trustee and an authorized representative
of the former employees with respect to whom such
benefits are payable agree to the modification of such
benefit payments; or

“(B) the court finds that a modification proposed
by the trustee meets the standards of section
1113(b)(1)(A) of such title and the balance of the equi-
ties clearly favors the modification.

If such benefits are covered by a collective bargaining
agreement, the authorized representative shall be the
labor organization that is signatory to such collective
bargaining agreement unless there is a conflict of in-
terest.

‘“(3) The trustee shall pay benefits in accordance with
this subsection until—

““(A) the dismissal of the case involved; or

‘““(B) the effective date of a plan confirmed under
section 1129 of such title which provides for the con-
tinued payment after confirmation of the plan of all
such benefits at the level established under paragraph
(2) of this subsection, at any time prior to the con-
firmation of the plan, for the duration of the period
the debtor (as defined in such title) has obligated
itself to provide such benefits.

‘“(4) No such benefits paid between the filing of a peti-
tion in a case covered by this section and the time a
plan confirmed under section 1129 of such title with re-
spect to such case becomes effective shall be deducted
or offset from the amount allowed as claims for any
benefits which remain unpaid, or from the amount to
be paid under the plan with respect to such claims for
unpaid benefits, whether such claims for unpaid bene-
fits are based upon or arise from a right to future bene-
fits or from any benefit not paid as a result of modifica-
tions allowed pursuant to this section.

‘“(6) No claim for benefits covered by this section
shall be limited by section 502(b)(7) of such title.

“(b)(1) Notwithstanding any provision of title 11 of
the United States Code, the trustee shall pay an allow-
able claim of any person for a benefit paid—

““(A) before the filing of the petition under title 11
of the United States Code; and

“(B) directly or indirectly to a retired former em-
ployee under a plan, fund, or program described in
subsection (a)(1);

if, as determined by the court, such person is entitled
to recover from such employee, or any provider of
health care to such employee, directly or indirectly,
the amount of such benefit for which such person re-
ceives no payment from the debtor.

‘(2) For purposes of paragraph (1), the term ‘provider
of health care’ means a person who—

‘“(A) is the direct provider of health care (including
a physician, dentist, nurse, podiatrist, optometrist,
physician assistant, or ancillary personnel employed
under the supervision of a physician); or

“(B) administers a facility or institution (including
a hospital, alcohol and drug abuse treatment facility,
outpatient facility, or health maintenance organiza-
tion) in which health care is provided.

‘“(c) This section is effective with respect to cases
commenced under chapter 11, of title 11, United States
Code, in which a plan for reorganization has not been
confirmed by the court and in which any such benefit
is still being paid on October 2, 1986, and in cases that
become subject to chapter 11, title 11, United States
Code, after October 2, 1986 and before the date of the en-
actment of the Retiree Benefits Bankruptcy Protection
Act of 1988 [June 16, 1988].

“(d) This section shall not apply during any period in
which a case is subject to chapter 7, title 11, United
States Code.”

Similar provisions were contained in Pub. L. 99-656,
§2, Nov. 14, 1986, 100 Stat. 3668, as amended by Pub. L.
100-41, May 15, 1987, 101 Stat. 309; Pub. L. 100-99, Aug. 18,
1987, 101 Stat. 716, and were repealed by Pub. L. 100-334,
§3(b), June 16, 1988, 102 Stat. 614.
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§1107. Rights, powers, and duties of debtor in
possession

(a) Subject to any limitations on a trustee
serving in a case under this chapter, and to such
limitations or conditions as the court pre-
scribes, a debtor in possession shall have all the
rights, other than the right to compensation
under section 330 of this title, and powers, and
shall perform all the functions and duties, ex-
cept the duties specified in sections 1106(a)(2),
(3), and (4) of this title, of a trustee serving in a
case under this chapter.

(b) Notwithstanding section 327(a) of this title,
a person is not disqualified for employment
under section 327 of this title by a debtor in pos-
session solely because of such person’s employ-
ment by or representation of the debtor before
the commencement of the case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2628; Pub. L.
98-353, title III, §503, July 10, 1984, 98 Stat. 384.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts section 1107(b) of the
Senate amendment which clarifies a point not covered
by the House bill.

SENATE REPORT NO. 95-989

This section places a debtor in possession in the shoes
of a trustee in every way. The debtor is given the rights
and powers of a chapter 11 trustee. He is required to
perform the functions and duties of a chapter 11 trustee
(except the investigative duties). He is also subject to
any limitations on a chapter 11 trustee, and to such
other limitations and conditions as the court prescribes
cf. Wolf v. Weinstein, 372 U.S. 633, 649-650 (1963).

Editorial Notes

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353 substituted ‘“‘on a
trustee serving in a case’ for ‘‘on a trustee”’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§1108. Authorization to operate business

Unless the court, on request of a party in in-
terest and after notice and a hearing, orders oth-
erwise, the trustee may operate the debtor’s
business.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2629; Pub. L.
98-353, title III, §504, July 10, 1984, 98 Stat. 384.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

The House amendment adopts section 1108 of the
House bill in preference to the style of an identical sub-
stantive provision contained in the Senate amendment.
Throughout title 11 references to a ‘‘trustee’ is read to
include other parties under various sections of the bill.
For example, section 1107 applies to give the debtor in
possession all the rights and powers of a trustee in a
case under chapter 11; this includes the power of the
trustee to operate the debtor’s business under section
1108.
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SENATE REPORT NO. 95-989

This section permits the debtor’s business to con-
tinue to be operated, unless the court orders otherwise.
Thus, in a reorganization case, operation of the busi-
ness will be the rule, and it will not be necessary to go
to the court to obtain an order authorizing operation.

HOUSE REPORT NO. 95-595

This section does not presume that a trustee will be
appointed to operate the business of the debtor. Rather,
the power granted to trustee under this section is one
of the powers that a debtor in possession acquires by
virtue of proposed 11 U.S.C. 1107.

Editorial Notes
AMENDMENTS

1984—Pub. L. 98-353 inserted ‘‘, on request of a party
in interest and after notice and a hearing,”’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§1109. Right to be heard

(a) The Securities and Exchange Commission
may raise and may appear and be heard on any
issue in a case under this chapter, but the Secu-
rities and Exchange Commission may not appeal
from any judgment, order, or decree entered in
the case.

(b) A party in interest, including the debtor,
the trustee, a creditors’ committee, an equity
security holders’ committee, a creditor, an eq-
uity security holder, or any indenture trustee,
may raise and may appear and be heard on any
issue in a case under this chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2629.)
HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 1109 of the House amendment represents a
compromise between comparable provisions in the
House bill and Senate amendment. As previously dis-
cussed the section gives the Securities and Exchange
Commission the right to appear and be heard and to
raise any issue in a case under chapter 11; however, the
Securities and Exchange Commission is not a party in
interest and the Commission may not appeal from any
judgment, order, or decree entered in the case. Under
section 1109(b) a party in interest, including the debtor,
the trustee, creditors committee, equity securities
holders committee, a creditor, an equity security hold-
er, or an indentured trustee, may raise and may appear
and be heard on any issue in a case under chapter 11.
Section 1109(c) of the Senate amendment has been
moved to subchapter IV pertaining to Railroad Reorga-
nizations.

SENATE REPORT NO. 95-989

Subsection (a) provides, in unqualified terms, that
any creditor, equity security holder, or an indenture
trustee shall have the right to be heard as a party in
interest under this chapter in person, by an attorney,
or by a committee. It is derived from section 206 of
chapter X ([former] 11 U.S.C. 606).

Subsection (b) provides that the Securities and Ex-
change Commission may appear by filing an appear-
ance in a case of a public company and may appear in
other cases if authorized or requested by the court. As
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