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Editorial Notes

AMENDMENTS

2021—Pub. L. 116-283, §1869(d)(1), as added by Pub. L.
117-81, §1701(p)(1)(A), (B), renumbered section 2522 of
this title as this section.

2018—Pub. L. 115232 substituted ‘‘chapter 764 for
‘“‘chapter 434”.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 117-81 applicable as if in-
cluded in the enactment of title XVIII of Pub. L. 116-283
as enacted, see section 1701(a)(2) of Pub. L. 117-81, set
out in a note preceding section 3001 of this title and
note below.

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Feb. 1, 2019,
with provision for the coordination of amendments and
special rule for certain redesignations, see section 800
of Pub. L. 115-232, set out as a note preceding section
3001 of this title.

CHAPTER 385—0THER TECHNOLOGY BASE
POLICIES AND PROGRAMS

Subchapter Sec.
I. Defense Trade Reciprocity and Offset

POLICY triviiniiiiii e 4851
II. Limitations on Procurement of Certain

Items from Foreign Sources ............... 4861
II1. Limitations on Procurement from Cer-

tain Foreign Sources .........cooevevvenennn 4871
Iv. Defense Industrial Reserve and Indus-

trial Mobilization 4881
V. Other Matters ......coocoveviiiiiiiiiiiiiinineans 4891
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PRIOR PROVISIONS

A prior chapter 385 “PROCUREMENT TECHNICAL
ASSISTANCE COOPERATIVE AGREEMENT PRO-
GRAM”’, consisting of reserved section 4881, was re-
pealed by Pub. L. 116-283, div. A, title XVIII,
§1872(a)(1)(A), Jan. 1, 2021, 134 Stat. 4287.

SUBCHAPTER I—-DEFENSE TRADE
RECIPROCITY AND OFFSET POLICY

Sec.

4851. Defense memoranda of understanding and re-
lated agreements.

4852. Offset policy; notification.

§4851. Defense memoranda of understanding and
related agreements

(a) CONSIDERATIONS IN MAKING AND IMPLE-
MENTING MOUS AND RELATED AGREEMENTS.—In
the negotiation, renegotiation, and implementa-
tion of any existing or proposed memorandum of
understanding, or any existing or proposed
agreement related to a memorandum of under-
standing, between the Secretary of Defense, act-
ing on behalf of the United States, and one or
more foreign countries (or any instrumentality
of a foreign country) relating to research, devel-
opment, or production of defense equipment, or
to the reciprocal procurement of defense items,
the Secretary of Defense shall—

TITLE 10—ARMED FORCES

§4851

(1) consider the effects of such existing or
proposed memorandum of understanding or re-
lated agreement on the defense technology
and industrial base of the United States; and

(2) regularly solicit and consider comments
and recommendations from the Secretary of
Commerce with respect to the commercial im-
plications of such memorandum of under-
standing or related agreement and the poten-
tial effects of such memorandum of under-
standing or related agreement on the inter-
national competitive position of United States
industry.

(b) INTER-AGENCY REVIEW OF EFFECTS ON
UNITED STATES INDUSTRY.—Whenever the Sec-
retary of Commerce has reason to believe that
an existing or proposed memorandum of under-
standing or related agreement has, or threatens
to have, a significant adverse effect on the inter-
national competitive position of United States
industry, the Secretary may request an inter-
agency review of the memorandum of under-
standing or related agreement. If, as a result of
the review, the Secretary determines that the
commercial interests of the United States are
not being served or would not be served by ad-
hering to the terms of such existing memo-
randum or related agreement or agreeing to
such proposed memorandum or related agree-
ment, as the case may be, the Secretary shall
recommend to the President the renegotiation
of the existing memorandum or related agree-
ment or any modification to the proposed
memorandum of understanding or related agree-
ment that he considers necessary to ensure an
appropriate balance of interests.

(c) LIMITATION ON ENTERING INTO MOUS AND
RELATED AGREEMENTS.—A memorandum of un-
derstanding or related agreement referred to in
subsection (a) may not be entered into or imple-
mented if the President, taking into consider-
ation the results of the inter-agency review, de-
termines that such memorandum of under-
standing or related agreement has or is likely to
have a significant adverse effect on United
States industry that outweighs the benefits of
entering into or implementing such memo-
randum or agreement.

(Added Pub. L. 100-456, div. A, title VIII, §824,
Sept. 29, 1988, 102 Stat. 2019, §2504; amended Pub.
L. 101-189, div. A, title VIII, §815(a), Nov. 29, 1989,
103 Stat. 1500; Pub. L. 101-510, div. A, title XIV,
§1453, Nov. 5, 1990, 104 Stat. 1694; renumbered
§2531 and amended Pub. L. 102-484, div. D, title
XLII, §§4202(a), 4271(c), Oct. 23, 1992, 106 Stat.
2659, 2696; renumbered §4851, Pub. L. 116-283, div.
A, title XVIII, §1870(b), Jan. 1, 2021, 134 Stat.
4284.)
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AMENDMENTS

2021—Pub. L. 116-283 renumbered section 2531 of this
title as this section.

1992—Pub. L. 102-484, §4202(a), renumbered section
2504 of this title as section 2531.

Subsec. (a)(1). Pub. L. 102-484, §4271(c), substituted
‘‘defense technology and industrial base’ for ‘‘defense
industrial base”.

1990—Subsec. (a). Pub. L. 101-510 inserted ‘‘or to the
reciprocal procurement of defense items,” after ‘‘de-
fense equipment,” in introductory provisions.
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1989—Pub. L. 101-189 inserted ‘‘and related agree-
ments’’ after ‘‘understanding’ in section catchline and
amended text generally. Prior to amendment, text read
as follows: ‘“‘In the negotiation and renegotiation of
each memorandum of understanding between the Sec-
retary of Defense, acting on behalf of the United
States, and one or more foreign countries (or any in-
strumentality of a foreign country) relating to re-
search, development, or production of defense equip-
ment, the Secretary of Defense shall—

‘(1) consider the effect of such proposed memo-
randum of understanding on the defense industrial
base of the United States; and

‘(2) regularly solicit and consider information or
recommendations from the Secretary of Commerce
with respect to the effect on the United States indus-
trial base of such memorandum of understanding.”’

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2021 AMENDMENT

Amendment by Pub. L. 116-283 effective Jan. 1, 2022,
with additional provisions for delayed implementation
and applicability of existing law, see section 1801(d) of
Pub. L. 116-283, set out as a note preceding section 3001
of this title.

DEFENSE TRADE RECIPROCITY

Pub. L. 108-375, div. A, title VIII, §831, Oct. 28, 2004,
118 Stat. 2017, provided that:

‘“‘(a) Poricy.—It is the policy of Congress that pro-
curement regulations used in the conduct of trade in
defense articles and defense services should be based on
the principle of fair trade and reciprocity consistent
with United States national security, including the
need to ensure comprehensive manufacturing capa-
bility in the United States defense industrial base.

“(b) REQUIREMENT.—The Secretary of Defense shall
make every effort to ensure that the policies and prac-
tices of the Department of Defense reflect the goal of
establishing an equitable trading relationship between
the United States and its foreign defense trade part-
ners, including ensuring that United States firms and
United States employment in the defense sector are not
disadvantaged by unilateral procurement practices by
foreign governments, such as the imposition of offset
agreements in a manner that undermines the United
States defense industrial base. In pursuing this goal,
the Secretary shall—

‘(1) develop a comprehensive defense acquisition
trade policy that provides the necessary guidance and
incentives for the elimination of any adverse effects
of offset agreements in defense trade; and

‘9(2) review and make necessary modifications to
existing acquisition policies and strategies, and re-
view and seek to make necessary modifications to ex-
isting memoranda of understanding, cooperative
project agreements, or related agreements with for-
eign defense trade partners, to reflect this goal.

‘‘(c) REGULATIONS.—The Secretary shall prescribe
regulations to implement this section in the Depart-
ment of Defense supplement to the Federal Acquisition
Regulation.

‘‘(d) DEFINITIONS.—In this section:

‘(1) The term ‘foreign defense trade partner’ means
a foreign country with respect to which there is—

‘“(A) a memorandum of understanding or related
agreement described in section 2531(a) of title 10,
United States Code [now 10 U.S.C. 4851(a)]; or

‘“(B) a cooperative project agreement described in

section 27 of the Arms Export Control Act (22 U.S.C.

2767).

‘“(2) The term ‘offset agreement’ has the meaning
provided that term by section 36(e) of the Arms Ex-
port Control Act (22 U.S.C. 2776(e)).

‘(8) The terms ‘defense article’ and ‘defense service’
have the meanings provided those terms by section
47(7) of the Arms Export Control Act (22 U.S.C.
2794(7)).”
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§ 4852. Offset policy; notification

(a) ESTABLISHMENT OF OFFSET PoLICY.—The
President shall establish, consistent with the re-
quirements of this section, a comprehensive pol-
icy with respect to contractual offset arrange-
ments in connection with the purchase of de-
fense equipment or supplies which addresses the
following:

(1) Transfer of technology in connection
with offset arrangements.

(2) Application of offset arrangements, in-
cluding cases in which United States funds are
used to finance the purchase by a foreign gov-
ernment.

(3) Effects of offset arrangements on specific
subsectors of the industrial base of the United
States and for preventing or ameliorating any
serious adverse effects on such subsectors.

(b) TECHNOLOGY TRANSFER.—(1) No official of
the United States may enter into a memo-
randum of understanding or other agreement
with a foreign government that would require
the transfer of United States defense technology
to a foreign country or a foreign firm in connec-
tion with a contract that is subject to an offset
arrangement if the implementation of such
memorandum or agreement would significantly
and adversely affect the defense industrial base
of the United States and would result in a sub-
stantial financial loss to a United States firm.

(2) Paragraph (1) shall not apply in the case of
a memorandum of understanding or agreement
described in paragraph (1) if the Secretary of De-
fense, in consultation with the Secretary of
Commerce and the Secretary of State, deter-
mines that a transfer of United States defense
technology pursuant to such understanding or
agreement will result in strengthening the na-
tional security of the United States and so cer-
tifies to Congress.

(3) If a United States firm is required under
the terms of a memorandum of understanding,
or other agreement entered into by the United
States with a foreign country, to transfer de-
fense technology to a foreign country, the
United States firm may protest the determina-
tion to the Secretary of Defense on the grounds
that the transfer of such technology would ad-
versely affect the defense industrial base of the
United States and would result in substantial fi-
nancial loss to the protesting firm. The Sec-
retary of Defense, in consultation with the Sec-
retary of Commerce and the Secretary of State,
shall make the final determination of the valid-
ity of the protesting firm’s claim.

(c) NOTIFICATION REGARDING OFFSETS.—If at
any time a United States firm enters into a con-
tract for the sale of a weapon system or defense-
related item to a foreign country or foreign firm
and such contract is subject to an offset ar-
rangement exceeding $50,000,000 in value, such
firm shall notify the Secretary of Defense of the
proposed sale. Notification shall be made under
this subsection in accordance with regulations
prescribed by the Secretary of Defense in con-
sultation with the Secretary of Commerce.

(d) DEFINITIONS.—In this section:

(1) The term ‘‘United States firm” means a
business entity that performs substantially all
of its manufacturing, production, and research
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