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§2461. Public-private competition required be-
fore conversion to contractor performance

(a) PUBLIC-PRIVATE COMPETITION.—(1) No func-
tion of the Department of Defense performed by
Department of Defense civilian employees may
be converted, in whole or in part, to perform-
ance by a contractor unless the conversion is
based on the results of a public-private competi-
tion that—

(A) formally compares the cost of perform-
ance of the function by Department of Defense
civilian employees with the cost of perform-
ance by a contractor;

(B) creates an agency tender, including a
most efficient organization plan, in accord-
ance with Office of Management and Budget
Circular A-76, as implemented on May 29, 2003,
or any successor circular;

(C) includes the issuance of a solicitation;

(D) determines whether the submitted offers
meet the needs of the Department of Defense
with respect to factors other than cost, includ-
ing quality, reliability, and timeliness;

(E) examines the cost of performance of the
function by Department of Defense civilian
employees and the cost of performance of the
function by one or more contractors to dem-
onstrate whether converting to performance
by a contractor will result in savings to the
Government over the life of the contract, in-
cluding—

(i) the estimated cost to the Government
(based on offers received) for performance of
the function by a contractor;

(ii) the estimated cost to the Government
for performance of the function by Depart-
ment of Defense civilian employees; and

(iii) an estimate of all other costs and ex-
penditures that the Government would incur
because of the award of such a contract;

(F) requires continued performance of the
function by Department of Defense civilian
employees unless the difference in the cost of
performance of the function by a contractor
compared to the cost of performance of the
function by Department of Defense civilian
employees would, over all performance periods
required by the solicitation, be equal to or ex-
ceed the lesser of—

(i) 10 percent of the personnel-related costs
for performance of that function in the agen-
cy tender; or

(ii) $10,000,000;

(G) requires that the contractor shall not re-
ceive an advantage for a proposal that would
reduce costs for the Department of Defense
by—

(i) not making an employer-sponsored
health insurance plan (or payment that
could be used in lieu of such a plan), health
savings account, or medical savings account
available to the workers who are to be em-
ployed to perform the function under the
contract;

(ii) offering to such workers an employer-
sponsored health benefits plan that requires
the employer to contribute less towards the
premium or subscription share than the
amount that is paid by the Department of
Defense for health benefits for civilian em-
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ployees of the Department under chapter 89
of title 5; or

(iii) offering to such workers a retirement
benefit that, in any year, costs less than the
annual retirement cost factor applicable to
civilian employees of the Department of De-
fense under chapter 84 of title 5; and

(H) examines the effect of performance of
the function by a contractor on the military
mission associated with the performance of
the function.

(2) A function that is performed by the Depart-
ment of Defense and is reengineered, reorga-
nized, modernized, upgraded, expanded, or
changed to become more efficient, but still es-
sentially provides the same service, shall not be
considered a new requirement.

(3) In no case may a function being performed
by Department of Defense personnel be—

(A) modified, reorganized, divided, or in any
way changed for the purpose of exempting the
conversion of the function from the require-
ments of this section; or

(B) converted to performance by a con-
tractor to circumvent a civilian personnel
ceiling.

(4) A military department or Defense Agency
may not be required to conduct a public-private
competition under Office of Management and
Budget Circular A-76 or any other provision of
law at the end of the performance period speci-
fied in a letter of obligation or other agreement
entered into with Department of Defense civil-
ian employees pursuant to a public-private com-
petition for any function of the Department of
Defense performed by Department of Defense ci-
vilian employees.

(5)(A) Except as provided in subparagraph (B),
the duration of a public-private competition
conducted pursuant to Office of Management
and Budget Circular A-76 or any other provision
of law for any function of the Department of De-
fense performed by Department of Defense civil-
ian employees may not exceed a period of 24
months, commencing on the date on which the
preliminary planning for the public-private
competition begins and ending on the date on
which a performance decision is rendered with
respect to the function.

(B)(i) The Secretary of Defense may specify an
alternative period of time for a public-private
competition, which may not exceed 33 months, if
the Secretary—

(I) determines that the competition is of
such complexity that it cannot be completed
within 24 months; and

(IT) submits to Congress, as part of the for-
mal congressional notification of a public-pri-
vate competition pursuant to subsection (c),
written notification that explains the basis of
such determination.

(ii) The notification under clause (i)(II) shall
also address each of the following:

(I) Any efforts of the Secretary to break up
the study geographically or functionally.

(IT) The Secretary’s justification for under-
taking a public-private competition instead of
using internal reengineering alternatives.

(ITI) The cost savings that the Secretary ex-
pects to achieve as a result of the public-pri-
vate competition.
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(iii) If the Secretary specifies an alternative
time period under this subparagraph, the alter-
native time period shall be binding on the De-
partment in the same manner and to the same
extent as the limitation provided in subpara-
graph (A).

(C) The time period specified in subparagraph
(A) for a public-private competition does not in-
clude any day during which the public-private
competition is delayed by reason of the filing of
a protest before the Government Accountability
Office or a complaint in the United States Court
of Federal Claims up until the day the decision
or recommendation of either authority becomes
final. In the case of a protest before the Govern-
ment Accountability Office, the recommenda-
tion becomes final after the period of time for
filing a request for reconsideration, or if a re-
quest for reconsideration is filed, on the day the
Government Accountability Office issues a deci-
sion on the reconsideration.

(D) If a protest with respect to a public-pri-
vate competition before the Government Ac-
countability Office or the United States Court of
Federal Claims 1is sustained, and the rec-
ommendation is final as described in subpara-
graph (C), and if such protest and recommenda-
tion result in an unforeseen delay in imple-
menting a final performance decision, the Sec-
retary of Defense may terminate the public-pri-
vate competition or extend the period of time
specified for the public-private competition
under subparagraph (A) or subparagraph (B). If
the Secretary decides not to terminate a com-
petition, the Secretary shall submit to Congress
written notice of such decision. Any such notifi-
cation shall include a justification for the Sec-
retary’s decision and a new time limitation for
the competition, which shall not exceed 12
months from the final decision and shall be
binding on the Department.

(E) For the purposes of this paragraph, pre-
liminary planning with respect to a public-pri-
vate competition shall be conducted in accord-
ance with guidance and procedures that shall be
issued and maintained by the Under Secretary
of Defense for Personnel and Readiness and shall
begin on the date on which a component of the
Department of Defense first obligates funds spe-
cifically for the acquisition of contract support
for the preliminary planning effort, or formally
assigns Department of Defense personnel, to
carry out any of the following activities:

(i) Determining the scope of the public-pri-
vate competition.

(ii) Conducting research to determine the
appropriate grouping of functions for the com-
petition.

(iii) Assessing the availability of workload
data, quantifiable outputs of functions, and
agency or industry performance standards ap-
plicable to the competition.

(iv) Determining the baseline cost of any
function for which the competition is con-
ducted.

(F) To effectively establish the date that is
the first day of preliminary planning for a pub-
lic-private competition, the head of a military
department or Defense Agency shall submit to
Congress written notice of the actions intended
to be taken during the preliminary planning
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process and shall provide public notice of such
actions by announcing such date on an appro-
priate Internet website and through other means
as determined necessary. The date of such an-
nouncement shall be used for the purpose of
computing the duration of the public private
competition for purposes of this section.

(G) The Secretary of Defense shall submit to
the congressional defense committees an annual
report on the use, during the year covered by
the report, of alternative time periods for pub-
lic-private competitions under this section, and
the explanations of the Secretary for such alter-
native time periods.

(b) REQUIREMENT TO CONSULT DOD EMPLOY-
EES.—(1) Each officer or employee of the Depart-
ment of Defense responsible for determining
under Office of Management and Budget Cir-
cular A-76 whether to convert to contractor per-
formance any function of the Department of De-
fense—

(A) shall, at least monthly during the devel-
opment and preparation of the performance
work statement and the management effi-
ciency study used in making that determina-
tion, consult with civilian employees who will
be affected by that determination and consider
the views of such employees on the develop-
ment and preparation of that statement and
that study; and

(B) may consult with such employees on
other matters relating to that determination.

(2)(A) In the case of employees represented by
a labor organization accorded exclusive recogni-
tion under section 7111 of title 5, consultation
with representatives of that labor organization
shall satisfy the consultation requirement in
paragraph (1).

(B) In the case of employees other than em-
ployees referred to in subparagraph (A), con-
sultation with appropriate representatives of
those employees shall satisfy the consultation
requirement in paragraph (1).

(C) The Secretary of Defense shall prescribe
regulations to carry out this subsection. The
regulations shall include provisions for the se-
lection or designation of appropriate representa-
tives of employees referred to in subparagraph
(B) for purposes of the consultation required by
paragraph (1).

(c) CONGRESSIONAL NOTIFICATION.—(1) Before
commencing a public-private competition under
subsection (a), the Secretary of Defense shall
submit to Congress a report containing the fol-
lowing:

(A) The function for which such public-pri-
vate competition is to be conducted.

(B) The location at which the function is
performed by Department of Defense civilian
employees.

(C) The number of Department of Defense ci-
vilian employee positions potentially affected.

(D) The anticipated length and cost of the
public-private competition, and a specific
identification of the budgetary line item from
which funds will be used to cover the cost of
the public-private competition.

(E) A certification that a proposed perform-
ance of the function by a contractor is not a
result of a decision by an official of a military
department or Defense Agency to impose pre-
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determined constraints or limitations on such
employees in terms of man years, end
strengths, full-time equivalent positions, or
maximum number of employees.

(2) The report required under paragraph (1)
shall include an examination of the potential
economic effect of performance of the function
by a contractor on—

(A) Department of Defense civilian employ-
ees who would be affected by such a conver-
sion in performance; and

(B) the local community and the Govern-
ment, if more than 50 Department of Defense
civilian employees perform the function.

(3)(A) A representative individual or entity at
a facility where a public-private competition is
conducted may submit to the Secretary of De-
fense an objection to the public-private competi-
tion on the grounds that the report required by
paragraph (1) has not been submitted or that the
certification required by paragraph (1)(E) is not
included in the report submitted as a condition
for the public-private competition. The objec-
tion shall be in writing and shall be submitted
within 90 days after the following date:

(i) In the case of a failure to submit the re-
port when required, the date on which the rep-
resentative individual or an official of the rep-
resentative entity authorized to pose the ob-
jection first knew or should have known of
that failure.

(ii) In the case of a failure to include the cer-
tification in a submitted report, the date on
which the report was submitted to Congress.

(B) If the Secretary determines that the report
required by paragraph (1) was not submitted or
that the required certification was not included
in the submitted report, the function for which
the public-private competition was conducted
for which the objection was submitted may not
be the subject of a solicitation of offers for, or
award of, a contract until, respectively, the re-
port is submitted or a report containing the cer-
tification in full compliance with the certifi-
cation requirement is submitted.

(d) EXEMPTION FOR THE PURCHASE OF PRODUCTS
AND SERVICES OF THE BLIND AND OTHER SE-
VERELY HANDICAPPED PERSONS.—This section
shall not apply to a commercial or industrial
type function of the Department of Defense
that—

(1) is included on the procurement list estab-
lished pursuant to section 8503 of title 41; or

(2) is planned to be changed to performance
by a qualified nonprofit agency for the blind
or by a qualified nonprofit agency for other se-
verely handicapped persons in accordance with
such section.

(e) INAPPLICABILITY DURING WAR OR EMER-
GENCY.—The provisions of this section shall not
apply during war or during a period of national
emergency declared by the President or Con-
gress.

(Added Pub. L. 100-370, §2(a)(1), July 19, 1988, 102
Stat. 851; amended Pub. L. 101-189, div. A, title
XI, §1132, Nov. 29, 1989, 103 Stat. 1561; Pub. L.
104-106, div. D, title XLIII, §4321(b)(19), Feb. 10,
1996, 110 Stat. 673; Pub. L. 105-85, div. A, title III,
§384, Nov. 18, 1997, 111 Stat. 1711; Pub. L. 105-261,
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div. A, title III, § 342(a)-(c), Oct. 17, 1998, 112 Stat.
1974-1976; Pub. L. 106-65, div. A, title III, §341,
Oct. 5, 1999, 113 Stat. 568; Pub. L. 106-398, §1 [[div.
A], title III, §§351, 352], Oct. 30, 2000, 114 Stat.
1654, 1654A-71, 1654A-72; Pub. L. 107-107, div. A,
title III, §344, Dec. 28, 2001, 115 Stat. 1061; Pub. L.
107-314, div. A, title III, §331, Dec. 2, 2002, 116
Stat. 2512; Pub. L. 109-163, div. A, title III,
§341(a), (b), (€)(2), (3), (8)(1)-(2)(B), Jan. 6, 2006,
119 Stat. 3195, 3196, 3199, 3200; Pub. L. 110-181, div.
A, title III, §§322(a), (b)(2), (c), 323, Jan. 28, 2008,
122 Stat. 58-60; Pub. L. 111-84, div. A, title III,
§§321(a), 322(a), title X, §1073(a)(25), Oct. 28, 2009,
123 Stat. 2250, 2251, 2474; Pub. L. 111-350, §5(b)(34),
Jan. 4, 2011, 124 Stat. 3845; Pub. L. 112-81, div. A,
title IX, §937, Dec. 31, 2011, 125 Stat. 1546; Pub. L.
112-239, div. A, title X, §1076(f)(28), Jan. 2, 2013,
126 Stat. 1953; Pub. L. 113-66, div. A, title X,
§1091(a)(11), Dec. 26, 2013, 127 Stat. 876.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 96-342, title V, §502, Sept.
8, 1980, 94 Stat. 1086, as amended by Pub. L. 97-252, title
XI, §1112(a), Sept. 8, 1982, 96 Stat. 747; Pub. L. 99-145,
title XII, §1234(a), Nov. 8, 1985, 99 Stat. 734; Pub. L.
99-661, div. A, title XII, §1221, Nov. 14, 1986, 100 Stat.
3976.

Editorial Notes
AMENDMENTS

2013—Subsec. (a)(5)(E)(i). Pub. L. 113-66 struck out
‘‘a’ before ‘‘public-private competition’.

Subsec. (d)(2). Pub. L. 112-239 substituted ‘‘such sec-
tion” for ‘‘that Act’.

2011—Subsec. (a)(5)(E). Pub. L. 112-81, §937(1)(A)—~(E),
in introductory provisions, substituted ‘‘competition
shall be conducted in accordance with guidance and
procedures that shall be issued and maintained by the
Under Secretary of Defense for Personnel and Readi-
ness and shall begin on the date on which a component
of the Department of Defense first obligates funds spe-
cifically for the acquisition of contract support for the
preliminary planning effort’ for ‘‘competition, begins
on the date on which the Department of Defense obli-
gates funds for the acquisition of contract support’.

Subsec. (a)(5)(E)(1). Pub. L. 112-81, §937(1)(F'), inserted
“‘a public-private’ before ‘‘competition”.

Subsec. (a)(5)(F). Pub. L. 112-82, §937(2), substituted
“military department or Defense Agency shall submit
to Congress written notice of the actions intended to be
taken during the preliminary planning process and
shall provide public notice of such actions by announc-
ing such date on an appropriate Internet website and
through other means as determined necessary. The
date of such announcement shall be used for the pur-
pose” for ‘“‘military department shall submit to Con-
gress written notice of such date and shall provide pub-
lic notice by announcing such date on an appropriate
Internet website. Such date is the first day of prelimi-
nary planning for a public-private competition for the
purpose’’.

Subsec. (d)(1). Pub. L. 111-350, which directed substi-
tution of ‘‘section 8503 of title 41’ for ‘‘section 2 of the
Javits-Wagner-O’Day Act (41 U.S.C. 47)” in subsec.
(c)(1), was executed by making the substitution in sub-
sec. (d)(1) to reflect the probable intent of Congress and
the amendment by Pub. L. 110-181, §322(b)(2). See 2008
Amendment note below.

2009—Subsec. (a)(1). Pub. L. 111-84, §321(a), in intro-
ductory provisions, substituted ‘“No function’ for ‘A
function” and ‘“‘may be converted’” for ‘“‘may not be
converted” and struck out ‘10 or more” before ‘‘De-
partment of Defense civilian employees’’.

Subsec. (a)(b). Pub. L. 111-84, §322(a), added par. (5).

Subsec. (¢)(3)(A). Pub. L. 111-84, §1073(a)(25), sub-
stituted ‘‘the public-private competition’ for ‘‘the pub-
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lic private competition’” in two places in introductory
provisions.

2008—Subsec. (a)(1)(B). Pub. L. 110-181, §322(c)(1)(A),
inserted ‘‘, or any successor circular’ after ¢‘2003".

Subsec. (a)(1)(D). Pub. L. 110-181, §322(c)(1)(B), sub-
stituted ‘¢, reliability, and timeliness’ for ‘“‘and reli-
ability”.

Subsec. (a)(1)(G), (H). Pub. L. 110-181, §322(a), added
subpar. (G) and redesignated former subpar. (&) as (H).

Subsec. (a)(4). Pub. L. 110-181, §323, added par. (4).

Subsecs. (b), (¢). Pub. L. 110-181, §322(b)(2), added sub-
sec. (b) and redesignated former subsec. (b) as (c).
Former subsec. (c) redesignated (d).

Subsec. (¢)(2). Pub. L. 110-181, §322(c)(2), inserted ‘‘of”’
after ‘‘examination’ in introductory provisions.

Subsecs. (d), (e). Pub. L. 110-181, §322(b)(2), redesig-
nated subsecs. (¢) and (d) as (d) and (e), respectively.

2006—Pub. L. 109-163, §341(g)(2)(A), substituted ‘‘Pub-
lic-private competition required” for ‘‘Commercial or
industrial type functions: required studies and reports’’
in section catchline.

Subsec. (a). Pub. L. 109-163, §341(a), amended heading
and text of subsec. (a) generally. Prior to amendment,
text read as follows: ‘“‘A commercial or industrial type
function of the Department of Defense that, as of Octo-
ber 1, 1980, was being performed by Department of De-
fense civilian employees may not be changed to per-
formance by the private sector until the Secretary of
Defense fully complies with the reporting and analysis
requirements specified in subsections (b) and (¢).”

Subsec. (b). Pub. L. 109-163, §341(g)(2)(B), substituted
‘“‘Congressional Notification’ for ‘“Notification and Ele-
ments of Analysis’ in heading.

Subsec. (b)(1). Pub. L. 109-163, §341(b)(1)(A), in intro-
ductory provisions, substituted ‘‘a public-private com-
petition under subsection (a)” for ‘‘to analyze a com-
mercial or industrial type function described in sub-
section (a) for possible change to performance by the
private sector’.

Subsec. (b)(1)(A). Pub. L. 109-163, §341(b)(1)(B), sub-
stituted ‘‘for which such public-private competition is
to be conducted” for ‘“to be analyzed for possible
change’.

Subsec. (b)(1)(C). Pub. L. 109-163, §341(b)(1)(C), in-
serted ‘“‘Department of Defense’’ before ‘‘civilian em-
ployee’’.

Subsec. (b)(1)(D). Pub. L. 109-163, §341(b)(1)(D), sub-
stituted ‘‘the public-private competition’ for ‘‘the
analysis’ in two places.

Subsec. (b)(1)(E). Pub. L. 109-163, §341(b)(1)(E), struck
out ‘“‘commercial or industrial type’’ before ‘‘function”
and substituted ‘‘a contractor’ for ‘‘persons who are
not civilian employees of the Department of Defense’’.

Subsec. (b)(2). Pub. L. 109-163, §341(b)(2), added par. (2)
and struck out former par. (2) which read as follows:
“The duty to prepare a report under paragraph (1) may
be delegated. A report prepared below the major com-
mand or claimant level of a military department, or
below the equivalent level in a Defense Agency, pursu-
ant to any such delegation shall be reviewed at the
major command, claimant level, or equivalent level, as
the case may be, before submission to Congress.”’

Subsec. (b)(3). Pub. L. 109-163, §341(b)(2), (3), redesig-
nated par. (4) as (3) and struck out former par. (3) which
related to analysis of a commercial or industrial type
function for possible change to performance by the pri-
vate sector.

Subsec. (b)(3)(A). Pub. L. 109-163, §341(b)(4)(A), in in-
troductory provisions, substituted ‘“‘where a public-pri-
vate competition is conducted’ for ‘‘where a commer-
cial or industrial type function is analyzed for possible
change in performance’ and ‘‘the public private com-
petition” for ‘‘the analysis’ in two places.

Subsec. (b)(3)(B). Pub. L. 109-163, §341(b)(4)(B), sub-
stituted ‘‘the function for which the public-private
competition was conducted for which the objection was
submitted” for ‘‘the commercial or industrial type
function covered by the analysis to which objected’.

Subsec. (b)(4). Pub. L. 109-163, §341(b)(3), redesignated
par. (4) as (3).
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Subsec. (c). Pub. L. 109-163, §341(g)(1), substituted
““This section” for ‘‘Subsections (a) through (c) and
subsection (g)”.

Pub. L. 109-163, §341(c)(3), substituted ‘‘Exemption”
for “Waiver”’ in heading.

Pub. L. 109-163, §341(c)(2), redesignated subsec. (e) as
(c) and struck out former subsec. (¢c) which related to
submission of analysis results by the Secretary of De-
fense.

Subsecs. (d) to (h). Pub. L. 109-163, §341(c)(2), redesig-
nated subsecs. (e) and (h) as (¢) and (d), respectively,
and struck out former subsecs. (d), (f), and (g) which re-
lated, respectively, to waiver for small functions, addi-
tional limitations, and annual reports.

2002—Subsec. (c¢). Pub. L. 107-314 amended heading
and text of subsec. (¢) generally. Prior to amendment,
text related to the report to Congress by the Secretary
of Defense upon a decision to change the commercial or
industrial type function that was the subject of the
analysis to performance by the private sector, with re-
quirements for contents of the report and submission of
the report prior to the change of the function to con-
tractor performance.

2001—Subsec. (g). Pub. L. 107-107 substituted ‘‘June
30 for ‘“‘February 1.

2000—Subsec. (b)(1)(D). Pub. L. 106-398, §1 [[div. Al
title III, §351(a)], inserted before period ¢, and a spe-
cific identification of the budgetary line item from
which funds will be used to cover the cost of the anal-
ysis”.

Subsec. (c)(1). Pub. L. 106-398, §1 [[div. A], title III,
§351(b)], added subpars. (A), (D), (E), and (G) and redes-
ignated former subpars. (A), (B), (C), (D), and (E) as (B),
(C), (F), (H), and (I), respectively.

Subsec. (c)(2), (3). Pub. L. 106-398, §1 [[div. A], title
III, §352], added par. (2) and redesignated former par. (2)
as (3).

1999—Subsec. (b)(3)(B)(ii). Pub. L. 106-65 substituted
‘60 employees’ for ‘75 employees’’.

1998—Subsec. (a). Pub. L. 105-261, §342(a)(2), added
subsec. (a) and struck out former subsec. (a) which pro-
vided that commercial or industrial type functions of
the Department of Defense that on Oct. 1, 1980, were
being performed by Department of Defense civilian em-
ployees could not be converted to performance by pri-
vate contractors unless the Secretary of Defense pro-
vided certain notices, information, certifications, and
reports to Congress.

Subsec. (b). Pub. L. 105-261, §342(a)(2), added subsec.
(b) and struck out heading and text of former subsec.
(b). Text read as follows: ‘‘If, after completion of the
studies required for completion of the certification and
report required by paragraphs (3) and (4) of subsection
(a), a decision is made to convert the function to con-
tractor performance, the Secretary of Defense shall no-
tify Congress of such decision. The notification shall
include the timetable for completing conversion of the
function to contractor performance.”

Subsec. (¢). Pub. L. 105-261, §342(a)(2), added subsec.
(c). Former subsec. (c¢) redesignated (g).

Subsec. (d). Pub. L. 105-261, §342(b), (c)(1), substituted
50 for ‘20 and inserted ‘‘and subsection (g)”’ after
‘““‘Subsections (a) through (c)”.

Subsec. (e). Pub. L. 105261, §342(c)(1), (2), inserted
“‘and subsection (g)” after ‘‘Subsections (a) through
(¢)” in introductory provisions and substituted
‘‘changed” for ‘‘converted’ in par. (2).

Subsec. (f). Pub. L. 105-261, §342(c)(2), (3), substituted
‘‘changed” for ‘‘converted’ in par. (1) and ‘‘change’ for
‘‘conversion’ in par. (2).

Subsecs. (g), (h). Pub. L. 105-261, §342(a)(1), redesig-
nated subsecs. (¢) and (g) as (g) and (h), respectively.

1997—Subsec. (a)(1). Pub. L. 105-85, §384(a), inserted
‘‘and the anticipated length and cost of the study” be-
fore semicolon at end.

Subsec. (b). Pub. L. 105-85, §384(b), inserted at end
“The notification shall include the timetable for com-
pleting conversion of the function to contractor per-
formance.”

Subsec. (d). Pub. L. 105-85, §384(c), substituted ‘20 or
fewer’’ for ‘‘45 or fewer” .
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1996—Subsec. (e)(1). Pub. L. 104-106 substituted ‘‘the
Javits-Wagner-O’Day Act (41 U.S.C. 47)” for ‘‘the Act of
June 25, 1938 (41 U.S.C. 47), popularly referred to as the
Wagner-O’Day Act”.

1989—Subsecs. (e) to (g). Pub. L. 101-189 added subsec.
(e) and redesignated former subsecs. (e) and (f) as (f)
and (g), respectively.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-84, div. A, title III, §321(b), Oct. 28, 2009,
123 Stat. 2250, provided that: ‘“‘“The amendments made
by subsection (a) [amending this section] shall apply
with respect to a function for which a public-private
competition is commenced on or after the date of the
enactment of this Act [Oct. 28, 2009].”’

Pub. L. 111-84, div. A, title III, §322(b), Oct. 28, 2009,
123 Stat. 2252, provided that: ‘‘Paragraph (5) of section
2461(a) of title 10, United States Code, as added by sub-
section (a), shall apply with respect to a public-private
competition covered by such section that is initiated
on or after the date of the enactment of this Act [Oct.
28, 2009].”

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-261, div. A, title III, §342(d), Oct. 17, 1998,
112 Stat. 1976, provided that: ‘“The amendments made
by this section [amending this section] shall take effect
on the date of the enactment of this Act [Oct. 17, 1998],
but the amendments shall not apply with respect to a
conversion of a function of the Department of Defense
to performance by a private contractor concerning
which the Secretary of Defense provided to Congress,
before the date of the enactment of this Act, a notifica-
tion under paragraph (1) of section 2461(a) of title 10,
United States Code, as in effect on the day before the
date of the enactment of this Act.”

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2220 of this title.

RESTRICTION ON OFFICE OF MANAGEMENT AND BUDGET
INFLUENCE OVER DEPARTMENT OF DEFENSE PUBLIC-
PRIVATE COMPETITIONS

Pub. L. 110-181, div. A, title III, §325, Jan. 28, 2008, 122
Stat. 61, provided that:

‘‘(a) RESTRICTION ON OFFICE OF MANAGEMENT AND
BUDGET.—The Office of Management and Budget may
not direct or require the Secretary of Defense or the
Secretary of a military department to prepare for, un-
dertake, continue, or complete a public-private com-
petition or direct conversion of a Department of De-
fense function to performance by a contractor under
Office of Management and Budget Circular A-76, or any
other successor regulation, directive, or policy.

““(b) RESTRICTION ON SECRETARY OF DEFENSE.—The
Secretary of Defense or the Secretary of a military de-
partment may not prepare for, undertake, continue, or
complete a public-private competition or direct conver-
sion of a Department of Defense function to perform-
ance by a contractor under Office of Management and
Budget Circular A-76, or any other successor regula-
tion, directive, or policy by reason of any direction or
requirement provided by the Office of Management and
Budget.

‘‘(c) INSPECTOR GENERAL REVIEW.—

(1) COMPREHENSIVE REVIEW REQUIRED.—The Inspec-
tor General of the Department of Defense shall con-
duct a comprehensive review of the compliance of the
Secretary of Defense and the Secretaries of the mili-
tary departments with the requirements of this sec-
tion during calendar year 2008. The Inspector General
shall submit to the congressional defense committees
[Committees on Armed Services and Appropriations
of the Senate and the House of Representatives] the
following reports on the comprehensive review:
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““(A) An interim report, to be submitted by not
later than 90 days after the date of the enactment
of this Act [Jan. 28, 2008].

“(B) A final report, to be submitted by not later
than December 31, 2008.

‘“(2) INSPECTOR GENERAL ACCESS.—For the purpose of
determining compliance with the requirements of
this section, the Secretary of Defense shall ensure
that the Inspector General has access to all Depart-
ment records of relevant communications between
Department officials and officials of other depart-
ments and agencies of the Federal Government,
whether such communications occurred inside or out-
side of the Department.”’

PI1LOT PROGRAM ON COMMERCIAL FEE-FOR-SERVICE AIR
REFUELING SUPPORT FOR THE AIR FORCE

Pub. L. 111-84, div. A, title X, §1082, Oct. 28, 2009, 123
Stat. 2481, provided that:

‘“(a) MULTIYEAR CONTRACTS AUTHORIZED.—The Sec-
retary of the Air Force may enter into one or more
multiyear contracts, beginning with the fiscal year 2011
program year, for purposes of conducting the pilot pro-
gram on utilizing commercial fee-for-service air refuel-
ing tanker aircraft for Air Force operations required by
section 1081 of the National Defense Authorization Act
for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 335)
[set out below].

“(b) COMPLIANCE WITH LAW APPLICABLE TO
MULTIYEAR CONTRACTS.—Any contract entered into
under subsection (a) shall be entered into in accordance
with the provisions of section 2306c of title 10, United
States Code [now 10 U.S.C. 35631], except that—

‘(1) the term of the contract may not be more than
8 years; and

“(2) notwithstanding section 2306c(b) of such title
[now 10 U.S.C. 3531(b)], the authority under section
2306c(a) of such title [now 10 U.S.C. 3531(a)] shall
apply to the fee-for-service air refueling pilot pro-
gram.

“(c) COMPLIANCE WITH LAW APPLICABLE TO SERVICE
CONTRACTS.—A contract entered into under subsection
(a) shall be entered into in accordance with the provi-
sions of section 2401 of title 10, United States Code [see
10 U.S.C. 3671 et seq.], except that—

‘(1) the Secretary shall not be required to certify
to the congressional defense committees [Committees
on Armed Services and Appropriations of the Senate
and the House of Representatives] that the contract
is the most cost-effective means of obtaining com-
mercial fee-for-service air refueling tanker aircraft
for Air Force operations; and

‘“(2) the Secretary shall not be required to certify
to the congressional defense committees that there is
no alternative for meeting urgent operational re-
quirements other than making the contract.

‘‘(d) LIMITATION ON AMOUNT.—The amount of a con-
tract under subsection (a) may not exceed $999,999,999.

‘“(e) PROVISION OF GOVERNMENT INSURANCE.—A com-
mercial air operator contracting with the Department
of Defense under the pilot program referred to in sub-
section (a) shall be eligible to receive Government-pro-
vided insurance pursuant to chapter 443 of title 49,
United States Code, if commercial insurance is unavail-
able on reasonable terms and conditions.”

Pub. L. 110-181, div. A, title X, §1081, Jan. 28, 2008, 122
Stat. 335, as amended by Pub. L. 111-84, div. A, title X,
§1081, Oct. 28, 2009, 123 Stat. 2481; Pub. L. 113-291, div. A,
title X, §1061, Dec. 19, 2014, 128 Stat. 3503, provided that:

‘‘(a) PILOT PROGRAM REQUIRED.—The Secretary of the
Air Force shall conduct, as soon as practicable after
the date of the enactment of this Act [Jan. 28, 2008], a
pilot program to assess the feasibility and advisability
of utilizing commercial fee-for-service air refueling
tanker aircraft for Air Force operations, unless the
Secretary of Defense submits notification to the con-
gressional defense committees [Committees on Armed
Services and Appropriations of the Senate and the
House of Representatives] that pursuing such a pro-
gram is not in the national interest. The duration of
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the pilot program shall be at least five years after com-
mencement of the program.

““(b) PURPOSE.—

‘(1) IN GENERAL.—The pilot program required by
subsection (a) shall evaluate the feasibility of fee-for-
service air refueling to support, augment, or enhance
the air refueling mission of the Air Force by utilizing
commercial air refueling providers on a fee-for-serv-
ice basis.

‘(2) ELEMENTS.—In order to achieve the purpose of
the pilot program, the Secretary of the Air Force
shall—

‘“(A) demonstrate and validate a comprehensive
strategy for air refueling on a fee-for-service basis
by evaluating all mission areas, including testing
support, training support to receiving aircraft,
homeland defense support, deployment support, air
bridge support, aeromedical evacuation, and emer-
gency air refueling; and

‘(B) integrate fee-for-service air refueling de-
scribed in paragraph (1) into Air Mobility Command
operations during the evaluation and execution
phases of the pilot program.

‘‘(c) ANNUAL REPORT.—The Secretary of the Air Force
shall provide to the congressional defense committees
[Committees on Armed Services and Appropriations of
the Senate and the House of Representatives] an an-
nual report on the fee-for-service air refueling program,
which includes—

‘(1) information with respect to—

‘“(A) missions flown;

‘“(B) mission areas supported;

‘“(C) aircraft number, type, model series sup-
ported;

‘(D) fuel dispensed;

‘“(E) departure reliability rates; and

‘(F) the annual and cumulative cost to the Gov-
ernment for the program, including a comparison of
costs of the same service provided by the Air Force;
‘(2) an assessment of the impact of outsourcing air

refueling on the Air Force’s flying hour program and

aircrew training; and

‘(3) any other data that the Secretary determines
is appropriate for evaluating the performance of the
commercial air refueling providers participating in
the pilot program.”

INAPPLICABILITY OF SUBSECTION (a)(1)(E) TO BEST-
VALUE SOURCE SELECTION PILOT PROGRAM

Pub. L. 109-163, div. A, title III, §341(e), Jan. 6, 2006,
119 Stat. 3199, as amended by Pub. L. 109-364, div. A,
title X, §1071(e)(1), Oct. 17, 2006, 120 Stat. 2401, provided
that: ‘“‘Subsection (a)(1)(F) of section 2461 of title 10,
United States Code, as amended by subsection (a), shall
not apply with respect to the pilot program for best-
value source selection for performance of information
technology services authorized by section 336 of the Na-
tional Defense Authorization Act for Fiscal Year 2004
(Public Law 108-136; 117 Stat. 1444; 10 U.S.C. 2461 note).”

PERFORMANCE OF CERTAIN WORK BY FEDERAL
GOVERNMENT EMPLOYEES

Pub. L. 109-163, div. A, title III, §343, Jan. 6, 2006, 119
Stat. 3200, which provided that the Secretary of De-
fense was to prescribe guidelines and procedures for en-
suring that consideration be given to using Federal
Government employees for work that was currently
performed or would otherwise be performed under De-
partment of Defense contracts, and that the Secretary
was to include the use of the flexible hiring authority
available through the National Security Personnel Sys-
tem in order to facilitate performance by Federal Gov-
ernment employees of new requirements and work that
was performed under Department of Defense contracts,
was repealed and restated in section 2463 of this title by
Pub. L. 110-181, div. A, title III, §324(a)(1), (c), Jan. 28,
2008, 122 Stat. 60, 61.

PILOT PROGRAM FOR PURCHASE OF CERTAIN MUNICIPAL
SERVICES FOR MILITARY INSTALLATIONS

Pub. L. 108-375, div. A, title III, §325, Oct. 28, 2004, 118
Stat. 1847, as amended by Pub. L. 110-181, div. B, title
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XXVIII, §2826, Jan. 28, 2008, 122 Stat. 546; Pub. L.
110-417, [div. A], title X, §1061(b)(16), Oct. 14, 2008, 122
Stat. 4613, which authorized a pilot program to procure
certain municipal services for a military installation
from the county or municipality in which the installa-
tion is located, was repealed by Pub. L. 115-232, div. A,
title VIII, §812(b)(48), Aug. 13, 2018, 132 Stat. 1850.

LIMITATIONS ON CONVERSION OF WORK PERFORMED BY
DEPARTMENT OF DEFENSE CIVILIAN EMPLOYEES TO
CONTRACTOR PERFORMANCE

Pub. L. 108-375, div. A, title III, §327, Oct. 28, 2004, 118
Stat. 1849, which generally required the Secretary of
Defense to maintain the continued performance of cer-
tain activities and functions by civilian employees un-
less the competitive sourcing official determined that
the cost of performance of the activity or function by
a contractor would be less costly by an amount that
equaled or exceeded the lesser of $10,000,000 or 10 per-
cent of the most efficient organization’s personnel-re-
lated costs for performance of the activity or function
by civilian employees, was repealed by Pub. L. 109-163,
div. A, title III, §341(g)(3), Jan. 6, 2006, 119 Stat. 3200.

RESOURCES-BASED SCHEDULES FOR COMPLETION OF
PUBLIC-PRIVATE COMPETITIONS FOR PERFORMANCE OF
DEPARTMENT OF DEFENSE FUNCTIONS

Pub. L. 108-136, div. A, title III, §334, Nov. 24, 2003, 117
Stat. 1443, provided that:

‘‘(a) APPLICATION OF TIMEFRAMES.—Any interim or
final deadline or other schedule-related milestone for
the completion of a Department of Defense public-pri-
vate competition shall be established solely on the
basis of considered research and sound analysis regard-
ing the availability of sufficient personnel, training,
and technical resources to the Department of Defense
to carry out such competition in a timely manner.

‘(b) EXTENSION OF TIMEFRAMES.—(1) The Department
of Defense official responsible for managing a Depart-
ment of Defense public-private competition shall ex-
tend any interim or final deadline or other schedule-re-
lated milestone established (consistent with subsection
(a)) for the completion of the competition if the official
determines that the personnel, training, or technical
resources available to the Department of Defense to
carry out the competition in a timely manner are in-
sufficient.

‘“(2) A determination under this subsection shall be
made pursuant to procedures prescribed by the Sec-
retary of Defense.”

DELAYED IMPLEMENTATION OF REVISED OFFICE OF
MANAGEMENT AND BUDGET CIRCULAR A-76 BY DE-
PARTMENT OF DEFENSE

Pub. L. 108-136, div. A, title III, §335, Nov. 24, 2003, 117
Stat. 1443, provided that:

‘‘(a) LIMITATION PENDING REPORT.—No studies or com-
petitions may be conducted under the policies and pro-
cedures contained in the revised Office of Management
and Budget Circular A-76 dated May 29, 2003 (68 Fed.
Reg. 32134), relating to the possible contracting out of
commercial activities being performed, as of such date,
by employees of the Department of Defense, until the
end of the 45-day period beginning on the date on which
the Secretary of Defense submits to Congress a report
on the effects of the revisions.

‘“(b) CONTENT OF REPORT.—The report required by
subsection (a) shall contain, at a minimum, specific in-
formation regarding the following:

‘(1) The extent to which the revised circular will
ensure that employees of the Department of Defense
have the opportunity to compete to retain their jobs.

‘“(2) The extent to which the revised circular will
provide appeal and protest rights to employees of the
Department of Defense.

‘“(3) Identify safeguards in the revised circular to
ensure that all public-private competitions are fair,
appropriate, and comply with requirements of full
and open competition.
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‘“(4) The plans of the Department to ensure an ap-
propriate phase-in period for the revised circular, as
recommended by the Commercial Activities Panel of
the Government [General] Accounting Office [now
Government Accountability Office] in its April 2002
report to Congress, including recommendations for
any legislative changes that may be required to en-
sure a smooth and efficient phase-in period.

‘“(5) The plans of the Department to provide train-
ing to employees of the Department of Defense re-
garding the revised circular, including how the train-
ing will be funded, how employees will be selected to
receive the training, and the number of employees
likely to receive the training.

‘(6) The plans of the Department to collect and
analyze data on the costs and quality of work con-
tracted out or retained in-house as a result of a
sourcing process conducted under the revised cir-
cular.”

P1ILOT PROGRAM FOR BEST-VALUE SOURCE SELECTION
FOR PERFORMANCE OF INFORMATION TECHNOLOGY
SERVICES

Pub. L. 108-136, div. A, title III, §336, Nov. 24, 2003, 117
Stat. 1444, which authorized a pilot program for best-
value source selection for performance of information
technology services, was repealed by Pub. L. 115-232,
div. A, title VIII, §812(b)(49), Aug. 13, 2018, 132 Stat. 1850.

PILOT MANPOWER REPORTING SYSTEM IN DEPARTMENT
OF THE ARMY

Pub. L. 107-107, div. A, title III, §345(a)-(c), Dec. 28,
2001, 115 Stat. 1061, 1062, provided that, not later than
Mar. 1 of each of the fiscal years 2002 through 2004, the
Secretary of the Army was to submit to Congress a re-
port describing the use during the previous fiscal year
of non-Federal entities to provide services to the De-
partment of the Army.

PI1LOT PROGRAM FOR COMMERCIAL SERVICES

Pub. L. 106-65, div. A, title VIII, §814, Oct. 5, 1999, 113
Stat. 711, authorized the Secretary of Defense to carry
out a pilot program to treat procurements of commer-
cial services as procurements of commercial items, re-
quired the Secretary to issue guidance to procurement
officials not later than 90 days after Oct. 5, 1999, and
provided that the pilot program was to begin on the
date that the Secretary issued the guidance and that it
could continue for a period, not in excess of five years.

PUBLIC AVAILABILITY OF OPERATING AGREEMENTS BE-
TWEEN MILITARY INSTALLATIONS AND FINANCIAL IN-
STITUTIONS

Pub. L. 105-261, div. A, title III, §379, Oct. 17, 1998, 112
Stat. 1995, provided that: ‘“With respect to an agree-
ment between the commander of a military installa-
tion in the United States (or the designee of such an in-
stallation commander) and a financial institution that
permits, allows, or otherwise authorizes the provision
of financial services by the financial institution on the
military installation, nothing in the terms or nature of
such an agreement shall be construed to exempt the
agreement from the provisions of sections 552 and 552a
of title 5, United States Code.”

DEVELOPMENT OF STANDARD FORMS REGARDING PER-
FORMANCE WORK STATEMENT AND REQUEST FOR PRO-
POSAL FOR CONVERSION OF CERTAIN OPERATIONAL
FUNCTIONS OF MILITARY INSTALLATIONS

Pub. L. 105-85, div. A, title III, §389, Nov. 18, 1997, 111
Stat. 1714, as amended by Pub. L. 105-261, div. A, title
X, §1069(b)(1), Oct. 17, 1998, 112 Stat. 2136, provided that:

‘‘(a) STANDARDIZATION OF REQUIREMENTS.—The Sec-
retary of Defense is authorized and encouraged to de-
velop standard forms (to be known as a ‘standard per-
formance work statement’ and a ‘standard request for
proposal’) for use in the consideration for conversion to
contractor performance of commercial services and
functions at military installations. A separate standard
form shall be developed for each service and function.
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“(b) RELATIONSHIP TO OMB REQUIREMENTS.—A stand-
ard performance work statement or a standard request
for proposal developed under subsection (a) must fulfill
the basic requirements of the performance work state-
ment or request for proposal otherwise required under
the procedures and requirements of Office of Manage-
ment and Budget Circular A-76 (or any successor ad-
ministrative regulation or policy) in effect at the time
the standard form will be used.

‘(c) PRIORITY DEVELOPMENT OF CERTAIN FORMS.—In
developing standard performance work statements and
standard requests for proposal, the Secretary shall give
first priority to those commercial services and func-
tions that the Secretary determines have been success-
fully converted to contractor performance on a re-
peated basis.

‘“(d) INCENTIVE FOR USE.—Beginning not later than
October 1, 1998, if a standard performance work state-
ment or a standard request for proposal is developed
under subsection (a) for a particular service and func-
tion, the standard form may be used in lieu of the per-
formance work statement or request for proposal other-
wise required under the procedures and requirements of
Office of Management and Budget Circular A-76 in con-
nection with the consideration for conversion to con-
tractor performance of that service or function at a
military installation.

““(e) EXCLUSION OF MULTIFUNCTION CONVERSION.—If a
commercial service or function for which a standard
form is developed under subsection (a) is combined with
another service or function (for which such a form has
not yet been developed) for purposes of considering the
services and functions at the military installation for
conversion to contractor performance, a standard per-
formance work statement or a standard request for a
proposal developed under subsection (a) may not be
used in the conversion process in lieu of the procedures
and requirements of Office of Management and Budget
Circular A-T76.

‘“(f) EFFECT ON OTHER LAWS.—Nothing in this section
shall be construed to supersede any other requirements
or limitations, specifically contained in chapter 146 of
title 10, United States Code, on the conversion to con-
tractor performance of activities performed by civilian
employees of the Department of Defense.

‘“(g) GAO REPORT.—Not later than June 1, 1999, the
Comptroller General shall submit to Congress a report
reviewing the implementation of this section.

“(h) MILITARY INSTALLATION DEFINED.—For purposes
of this section, the term ‘military installation’ means
a base, camp, post, station, yard, center, homeport fa-
cility for any ship, or other activity under the jurisdic-
tion of the Department of Defense, including any leased
facility.”

[Pub. L. 105-261, div. A, title X, §1069(b), Oct. 17, 1998,
112 Stat. 2136, provided that the amendment made by
section 1069(b)(1) to section 389 of Pub. L. 105-85, set out
above, is effective as of Nov. 18, 1997, and as if included
in the National Defense Authorization Act for Fiscal
Year 1998, Pub. L. 105-85, as enacted.]

PRIVATE-SECTOR OPERATION OF CERTAIN PAYROLL, FI-
NANCE, AND ACCOUNTING FUNCTIONS OF DEPARTMENT
OF DEFENSE; PLAN; REPORT

Pub. L. 104-106, div. A, title III, §353(a), Feb. 10, 1996,
110 Stat. 267, which required the Secretary to submit
and conditionally implement a plan for payroll func-
tions for certain civilian employees to be performed by
private-sector sources, was repealed by Pub. L. 115-232,
div. A, title VIII, §812(b)(50), Aug. 13, 2018, 132 Stat. 1850.

PILOT PROGRAM FOR PRIVATE-SECTOR OPERATION OF
NAFI FUNCTIONS

Pub. L. 104-106, div. A, title III, §353(b), Feb. 10, 1996,
110 Stat. 267, which required the Secretary to carry out
a pilot program to test the performance by private-sec-
tor sources of payroll and other accounting and finance
functions of nonappropriated fund instrumentalities,
was repealed by Pub. L. 115-232, div. A, title VIII,
§812(b)(51), Aug. 13, 2018, 132 Stat. 1850.
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DEMONSTRATION PROGRAM TO IDENTIFY OVERPAYMENTS
MADE TO VENDORS

Pub. L. 105-85, div. A, title III, §388(c), Nov. 18, 1997,
111 Stat. 1714, provided that, not later than Dec. 31,
1998, the Comptroller General was to submit to Con-
gress a report containing the results of a review by the
Comptroller General of the demonstration program
conducted under section 354 of Pub. L. 104-106, set out
below.

Pub. L. 104-106, div. A, title III, §354, Feb. 10, 1996, 110
Stat. 268, as amended by Pub. L. 105-85, div. A, title III,
§388(a), (b), Nov. 18, 1997, 111 Stat. 1713, 1714, provided
that:

‘““(a) IN GENERAL.—The Secretary of Defense shall
conduct a demonstration program to evaluate the fea-
sibility of using private contractors to audit account-
ing and procurement records of the Department of De-
fense in order to identify overpayments made to ven-
dors by the Department.

“(b) PROGRAM REQUIREMENTS.—(1) Under the dem-
onstration program, the Secretary shall, by contract,
provide for one or more persons to audit the accounting
and procurement records relating to fiscal years after
fiscal year 1993 of the working-capital funds and indus-
trial, commercial, and support type activities managed
through the Defense Business Operations Fund, except
the Defense Logistics Agency to the extent such
records have already been audited. The Secretary may
enter into more than one contract under the program.

‘(2) A contract under the demonstration program
shall require the contractor to use data processing
techniques that are generally used in audits of private-
sector records similar to the records audited under the
contract.

‘‘(c) AUDIT REQUIREMENTS.—In conducting an audit
under the demonstration program, a contractor shall
compare Department of Defense purchase agreements
(and related documents) with invoices submitted by
vendors under the purchase agreements. A purpose of
the comparison is to identify, in the case of each au-
dited purchase agreement, the following:

‘(1) Any payments to the vendor for costs that are
not allowable under the terms of the purchase agree-
ment or by law.

‘“(2) Any amounts not deducted from the total
amount paid to the vendor under the purchase agree-
ment that should have been deducted from that
amount on account of goods and services provided to
the vendor by the Department.

¢(3) Duplicate payments.

‘“(4) Unauthorized charges.

‘“(5) Other discrepancies between the amount paid
to the vendor and the amount actually due the ven-
dor under the purchase agreement.

‘(d) COLLECTION METHOD.—(1) In the case of an over-
payment to a vendor identified under the demonstra-
tion program, the Secretary shall consider the use of
the procedures specified in section 32.611 of the Federal
Acquisition Regulation, regarding a setoff against ex-
isting invoices for payment to the vendor, as the first
method by which the Department seeks to recover the
amount of the overpayment (and any applicable inter-
est and penalties) from the vendor.

‘(2) The Secretary of Defense shall be solely respon-
sible for notifying a vendor of an overpayment made to
the vendor and identified under the demonstration pro-
gram and for recovering the amount of the overpay-
ment (and any applicable interest and penalties) from
the vendor.

‘‘(e) FEES FOR CONTRACTOR.—The Secretary shall pay
to the contractor under the contract entered into under
the demonstration program an amount not to exceed 25
percent of the total amount recovered by the Depart-
ment (through the collection of overpayments and the
use of setoffs) solely on the basis of information ob-
tained as a result of the audits performed by the con-
tractor under the program. When an overpayment is re-
covered through the use of a setoff, amounts for the re-
quired payment to the contractor shall be derived from
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funds available to the working-capital fund or indus-
trial, commercial, or support type activity for which
the overpayment is recovered.”

PROGRAM FOR IMPROVED TRAVEL PROCESS FOR
DEPARTMENT OF DEFENSE

Pub. L. 104-106, div. A, title III, §356, Feb. 10, 1996, 110
Stat. 270, as amended by Pub. L. 105-85, div. A, title X,
§1073(d)(1)(B), Nov. 18, 1997, 111 Stat. 1905, which re-
quired the Secretary to evaluate options to improve
the Department of Defense travel process and conduct
related tests, was repealed by Pub. L. 115-232, div. A,
title VIII, §812(b)(52), Aug. 13, 2018, 132 Stat. 1850.

INCREASED RELIANCE ON PRIVATE-SECTOR SOURCES FOR
COMMERCIAL PRODUCTS AND SERVICES

Pub. L. 104-106, div. A, title III, §357, Feb. 10, 1996, 110
Stat. 271, provided that:

‘“(a) IN GENERAL.—The Secretary of Defense shall en-
deavor to carry out through a private-sector source any
activity to provide a commercial product or service for
the Department of Defense if—

‘(1) the product or service can be provided ade-
quately through such a source; and

‘(2) an adequate competitive environment exists to
provide for economical performance of the activity
by such a source.

‘““(b) APPLICABILITY.—(1) Subsection (a) shall not
apply to any commercial product or service with re-
spect to which the Secretary determines that produc-
tion, manufacture, or provision of that product or serv-
ice by the Government is necessary for reasons of na-
tional security.

““(2) A determination under paragraph (1) shall be
made in accordance with regulations prescribed under
subsection (c).

‘“(c) REGULATIONS.—The Secretary shall prescribe
regulations to carry out this section. Such regulations
shall be prescribed in consultation with the Director of
the Office of Management and Budget.

‘(d) REPORT.—(1) The Secretary shall identify activi-
ties of the Department (other than activities specified
by the Secretary pursuant to subsection (b)) that are
carried out by employees of the Department to provide
commercial-type products or services for the Depart-
ment.

‘(2) Not later than April 15, 1996, the Secretary shall
transmit to the congressional defense committees
[Committees on Armed Services and on Appropriations
of the Senate and Committees on National Security
and Appropriations of the House of Representatives] a
report on opportunities for increased use of private-sec-
tor sources to provide commercial products and serv-
ices for the Department.

“(3) The report required by paragraph (2) shall in-
clude the following:

““(A) A list of activities identified under paragraph
(1) indicating, for each activity, whether the Sec-
retary proposes to convert the performance of that
activity to performance by private-sector sources
and, if not, the reasons why.

‘“(B) An assessment of the advantages and disadvan-
tages of using private-sector sources, rather than em-
ployees of the Department, to provide commercial
products and services for the Department that are
not essential to the warfighting mission of the Armed
Forces.

‘“(C) A specification of all legislative and regu-
latory impediments to converting the performance of
activities identified under paragraph (1) to perform-
ance by private-sector sources.

‘(D) The views of the Secretary on the desirability
of terminating the applicability of OMB Circular A-76
to the Department.

‘“(4) The Secretary shall carry out paragraph (1) in
consultation with the Director of the Office of Manage-
ment and Budget and the Comptroller General of the
United States. In carrying out that paragraph, the Sec-
retary shall consult with, and seek the views of, rep-
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resentatives of the private sector, including organiza-
tions representing small businesses.”’

§2461a. Development and implementation of sys-
tem for monitoring cost saving resulting
from public-private competitions

(a) SYSTEM FOR MONITORING PERFORMANCE.—
(1) The Secretary of Defense shall monitor the
performance, including the cost of performance,
of each function of the Department of Defense
that, after October 30, 2000, is the subject of a
public-private competition conducted under sec-
tion 2461 of this title.

(2) In carrying out paragraph (1), the Sec-
retary shall—

(A) compare the cost of performing the func-
tion before the public-private competition to
the cost of performing the function after the
implementation of the results of the public-
private competition; and

(B) identify any actual savings of the De-
partment of Defense after the implementation
of the results of the public-private competi-
tion and compare such savings to the esti-
mated savings identified pursuant to section
2461(a)(1)(E) of this title for that public-pri-
vate competition;

(3) The monitoring of a function shall con-
tinue under this section for at least five years
after the conversion, reorganization, or re-
engineering of the function pursuant to such a
public-private competition.

(b) CONSIDERATION IN PREPARATION OF FUTURE-
YEARS DEFENSE PROGRAM.—In preparing the fu-
ture-years defense program under section 221 of
this title, the Secretary of Defense shall, for the
fiscal years covered by the program, estimate
and take into account the costs to be incurred
and the savings to be derived from the perform-
ance of functions by workforces selected in pub-
lic-private competitions conducted under sec-
tion 2461 of this title. The Secretary shall con-
sider the results of the monitoring under this
section in making the estimates.

(Added Pub. L. 106-398, §1 [[div. A], title III,
§354(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A-T3;
amended Pub. L. 107-107, div. A, title X,
§1048(a)(21), (c)(11), Dec. 28, 2001, 115 Stat. 1224,
1226; Pub. L. 109-163, div. A, title III, §341(d),
(2)(2)(C), Jan. 6, 2006, 119 Stat. 3199, 3200.)

Editorial Notes

AMENDMENTS

2006—Pub. L. 109-163, §341(g)(2)(C), substituted ‘‘De-
velopment and implementation of system for moni-
toring cost saving resulting from public-private com-
petitions” for ‘‘Development of system for monitoring
cost savings resulting from workforce reductions” in
section catchline.

Subsec. (a). Pub. L. 109-163, §341(d)(1), (2), redesig-
nated subsec. (b) as (a) and struck out former subsec.
(a) which defined ‘‘workforce review’’.

Subsec. (a)(1). Pub. L. 109-163, §341(d)(3)(A), sub-
stituted ‘‘monitor” for ‘‘establish a system for moni-
toring” and ‘‘a public-private competition conducted
under section 2461 of this title” for ‘‘a workforce re-
view’’.

Subsec. (a)(2). Pub. L. 109-163, §341(d)(3)(B), added par.
(2) and struck out former par. (2) which established re-
quirements for the monitoring system.

Subsec. (a)(3). Pub. L. 109-163, §341(d)(3)(C), inserted
“pursuant to such a public-private competition’ after
“‘reengineering of the function’.

TITLE 10—ARMED FORCES

§2463

Subsec. (b). Pub. L. 109-163, §341(d)(4), substituted
‘“‘public-private competitions conducted under section
2461 of this title” for ‘‘workforce reviews’’.

Pub. L. 109-163, §341(d)(2), redesignated subsec. (e) as
(b). Former subsec. (b) redesignated (a).

Subsecs. (¢) to (e). Pub. L. 109-163, §341(d)(1), (2), re-
designated subsec. (e) as (b) and struck out former sub-
secs. (¢) and (d) which related to waiver for certain
workforce reviews and annual report, respectively.

2001—Subsec. (a)(2). Pub. L. 107-107, §1048(a)(21), sub-
stituted ‘‘efficiency” for ‘‘effeciency’’.

Subsec. (b)(1). Pub. L. 107-107, §1048(c)(11), substituted
‘“October 30, 2000,” for ‘‘the date of the enactment of
this section,”’.

[§2462. Repealed. Pub. L. 113-291, div. A, title X,
§1060(a)(2)(A), Dec. 19, 2014, 128 Stat. 3502]

Section, added Pub. L. 100-370, §2(a)(1), July 19, 1988,
102 Stat. 8563; amended Pub. L. 109-163, div. A, title III,
§341(c)(1), Jan. 6, 2006, 119 Stat. 3197, related to reports
on public-private competition.

§2463. Guidelines and procedures for use of civil-
ian employees to perform Department of De-
fense functions

(a) GUIDELINES REQUIRED.—(1) The Under Sec-
retary of Defense for Personnel and Readiness
shall devise and implement guidelines and pro-
cedures to ensure that consideration is given to
using, on a regular basis, Department of Defense
civilian employees to perform new functions and
functions that are performed by contractors and
could be performed by Department of Defense ci-
vilian employees. The Secretary of a military
department may prescribe supplemental regula-
tions, if the Secretary determines such regula-
tions are mnecessary for implementing such
guidelines within that military department.

(2) The guidelines and procedures required
under paragraph (1) may not include any specific
limitation or restriction on the number of func-
tions or activities that may be converted to per-
formance by Department of Defense civilian em-
ployees.

(b) SPECIAL CONSIDERATION FOR CERTAIN FUNC-
TIONS.—The guidelines and procedures required
under subsection (a) shall provide for special
consideration to be given to using Department
of Defense civilian employees to perform any
function that—

(1) is performed by a contractor and—
(A) is a critical function that—

(i) is necessary to maintain sufficient
Government expertise and technical capa-
bilities; or

(ii) entails operational risk associated
with contractor performance;

(B) is an acquisition workforce function;

(C) is a function closely associated with
the performance of an inherently govern-
mental function;

(D) has been performed by Department of
Defense civilian employees at any time dur-
ing the previous 10-year period;

(E) has been performed pursuant to a con-
tract awarded on a non-competitive basis; or

(F) has been performed poorly, as deter-
mined by a contracting officer during the 5-
year period preceding the date of such deter-
mination, because of excessive costs or infe-
rior quality; or

(2) is a new requirement, with particular em-
phasis given to a new requirement that is
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