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Editorial Notes

AMENDMENTS

2022—Subsecs. (e) to (g). Pub. L. 117-263 added subsec.
(e) and redesignated former subsecs. (e) and (f) as (f)
and (g), respectively.

2021—Subsec. (f). Pub. L. 117-81 added subsec. (f).

§128. Control and physical protection of special
nuclear material: limitation on dissemination
of unclassified information

(a)(1) In addition to any other authority or re-
quirement regarding protection from dissemina-
tion of information, and subject to section
552(b)(3) of title 5, the Secretary of Defense, with
respect to special nuclear materials, shall pre-
scribe such regulations, after notice and oppor-
tunity for public comment thereon, or issue
such orders as may be necessary to prohibit the
unauthorized dissemination of unclassified in-
formation pertaining to security measures, in-
cluding security plans, procedures, and equip-
ment for the physical protection of special nu-
clear material.

(2) The Secretary may prescribe regulations or
issue orders under paragraph (1) to prohibit the
dissemination of any information described in
such paragraph only if and to the extent that
the Secretary determines that the unauthorized
dissemination of such information could reason-
ably be expected to have a significant adverse
effect on the health and safety of the public or
the common defense and security by signifi-
cantly increasing the likelihood of—

(A) illegal production of nuclear weapons, or
(B) theft, diversion, or sabotage of special
nuclear materials, equipment, or facilities.

(3) In making a determination under para-
graph (2), the Secretary may consider what the
likelihood of an illegal production, theft, diver-
sion, or sabotage referred to in such paragraph
would be if the information proposed to be pro-
hibited from dissemination under this section
were at no time available for dissemination.

(4) The Secretary shall exercise his authority
under this subsection to prohibit the dissemina-
tion of any information described in paragraph
1—

(A) so as to apply the minimum restrictions
needed to protect the health and safety of the
public or the common defense and security;
and

(B) upon a determination that the unauthor-
ized dissemination of such information could
reasonably be expected to result in a signifi-
cant adverse effect on the health and safety of
the public or the common defense and security
by significantly increasing the likelihood of—

(i) illegal production of nuclear weapons,
or

(ii) theft, diversion, or sabotage of nuclear
materials, equipment, or facilities.

(b) Nothing in this section shall be construed
to authorize the Secretary to withhold, or to au-
thorize the withholding of, information from the
appropriate committees of the Congress.

(c) Any determination by the Secretary con-
cerning the applicability of this section shall be
subject to judicial review pursuant to section
5562(a)(4)(B) of title 5.
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(d) Information that the Secretary prohibits
to be disseminated pursuant to subsection (a)
that is provided to a State or local government
shall remain under the control of the Depart-
ment of Defense, and a State or local law au-
thorizing or requiring a State or local govern-
ment to disclose such information shall not
apply to such information.

(Added Pub. L. 100-180, div. A, title XI, §1123(a),
Dec. 4, 1987, 101 Stat. 1149; amended Pub. L.
101-510, div. A, title XIII, §1311(1), Nov. 5, 1990,
104 Stat. 1669; Pub. L. 108-136, div. A, title X,
§1031(a)(4), Nov. 24, 2003, 117 Stat. 1596; Pub. L.
114-328, div. A, title XVI, §1662(a)(1), (2), Dec. 23,
2016, 130 Stat. 2614.)

Editorial Notes
PRIOR PROVISIONS

A prior section 128 was renumbered section 421 of this
title.

AMENDMENTS

2016—Pub. L. 114-328, §1662(a)(2), substituted ‘“Control
and physical protection’ for ‘“‘Physical protection’ in
section catchline.

Subsec. (d). Pub. L. 114-328, §1662(a)(1), added subsec.
(d).
2003—Subsec. (d). Pub. L. 108-136 struck out subsec.
(d) which required the Secretary to prepare an annual
report detailing the Secretary’s application during the
year of each regulation or order prescribed or issued
under this section.

1990—Subsec. (d). Pub. L. 101-510 substituted ‘‘on an
annual basis” for ‘‘on a quarterly basis”.

§129. Civilian personnel management

(a) The civilian personnel of the Department
of Defense shall be managed each fiscal year
solely on the basis of and consistent with (1) the
total force management policies and procedures
established under section 129a of this title, (2)
the workload required to carry out the functions
and activities of the department, and (3) the
funds made available to the department for such
fiscal year. The management of such personnel
in any fiscal year shall not be subject to any
constraint or limitation in terms of man years,
end strength, full-time equivalent positions, or
maximum number of employees. The Secretary
of Defense and the Secretaries of the military
departments may not be required to make a re-
duction in the number of full-time equivalent
positions in the Department of Defense except in
accordance with the requirements of this sec-
tion and section 129a of this title.

(b) With respect to each budget activity with-
in an appropriation for a fiscal year for oper-
ations and maintenance, the Secretary of De-
fense shall ensure that there are employed dur-
ing that fiscal year employees in the number
and with the combination of skills and qualifica-
tions that are necessary to carry out the func-
tions within that budget activity as determined
under the total force management policies and
procedures established under section 129a of this
title.

(c)(1) Not later than February 1 of each year—

(A) the Secretary of Defense shall submit to
the congressional defense committees a report
on the management of the civilian workforce
of the Office of the Secretary of Defense and
the Defense Agencies and Field Activities; and
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