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banks and/or trust companies in the State in which such national 
banking associations are located may have with respect to such State 
institutions under State laws now in force or hereafter enacted: 
Provided, That nothing herein shall be construed to permit the 
establishment of branches of either national or State member banks 
or allow consolidation of either national or State member banks not 
allowed by existing laws.

Expenses incurred by the Comptroller of the Currency in the 
exercise of such powers may be assessed by him against the banks 
concerned and, when so assessed, shall be paid by such banks.

Nothing herein shall be construed to impair any power otherwise 
possessed by the Comptroller of the Currency, the Secretary of the 
Treasury or the Federal Reserve Board.

The powers herein conferred shall terminate six months from its 
approval by the President; but the President of the United States 
may extend its force by proclamation for an additional six months.

Approved, February 25, 1933.

[CHAPTER 127.]
AN ACT

To provide a new Code of Civil Procedure for the Canal Zone and to repeal the 
existing Code of Civil Procedure.

Be it enacted by the Senate a/nd House of Representatives of the 
United States of America in Congress assembled, That the thirty- 
nine chapters hereinafter set forth shall constitute the Code of Civil 
Procedure for the Canal Zone.

CHAPTER 1.—PRELIMINARY PROVISIONS

Sec ti on  1. Tit le  of  thi s  co de .—This code shall be known as the 
Code of Civil Procedure of the Canal Zone.

Sec . 2. Whe n  th is  co de  ta ke s  effec t .—This code shall take effect 
on the first day of October, 1933.

Sec . 3. Not  re tr oa ct iv e .—No part of it is retroactive unless 
expressly so declared.

Sec . 4. Rule  of  con struc tio n  of  thi s  co de .—The rule of the com-
mon law, that statutes in derogation thereof are to be strictly con-
strued, has no application to this code. The code establishes the 
law of the Canal Zone respecting the subjects to which it relates, 
and its provisions and all proceedings under it are to be liberally 
construed -with a view to effect its objects and to promote justice.

Sec . 5. Hol id ay s .—Holidays within the meaning of this code are 
every Sunday and such other days as are enumerated as holidays in 
section 7 of the Civil Code.

Sec . 6. Compu ta ti on  of  time .—The time in which any Act pro-
vided by law is to be done is computed by excluding the first day and 
including the last, unless the last day is a holiday, and then it is 
also excluded.

Sec . 7. Wor ds  and  phr ase s .—Words and phrases are construed 
according to the context and the approved usage of the language; 
but technical words and phrases, and such others as have acquired 
a peculiar and appropriate meaning in law, or are defined in section 
8, are to be construed according to such peculiar and appropriate 
meaning or definition.

Sec . 8. Cert ai n  te rms  us ed  in  th is  co de  de fin ed .—Words used 
in this code in the present tense include the future as well as the 
present; words used in the masculine gender include the feminine
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and neuter; the singular number includes the plural, and the plural 
the singular; the word “ person ” includes a corporation as well as a 
natural person; writing includes printing and typewriting; oath 
includes affirmation or declaration; and every mode of oral state-
ment, under oath or affirmation, is embraced by the term “ testify,” 
and every written one in the term w depose ”; signature or subscrip-
tion includes mark, when the person can not write, his name being 
written near it by a person who writes his own name as a witness: 
Provided, That when a signature is by mark it must, in order that 
the same may be acknowledged or may serve as the signature to any 
sworn statement, be witnessed by two persons who must subscribe 
their own names as witness thereto.

The following words have in this code the signification attached 
to them in this section, unless otherwise apparent from the context:

1. The word “ property ” includes both real and personal 
property;

2. The words “ real property ” are coextensive with lands, tene-
ments, and hereditaments;

3. The words “ personal property ” include money, goods, chat-
tels, things in action, and evidences of debt;

4. The word “ month ” means a calendar month, unless otherwise 
expressed;

5. The word “ will ” includes codicil;
6. The word “ writ ” signifies an order or precept in writing, issued 

in the name of the people, or of a court or judicial officer; and the 
word “ process ” a writ or summons issued in the course of judicial 
proceedings;

7. The word “ State,” when applied to the different parts of the 
United States, includes the District of Columbia and the Territories; 
and the words “ United States ” may include the District and 
Territories;

8. The word “ affinity,’’ when applied to the marriage relation, 
signifies the connection existing in consequence of marriage between 
each of the married persons and the blood relatives of the other.

Seo . 9. Div isi on  of  jud ic ia l  re med ies .—Judicial remedies are 
divided into two classes:

1. Actions; and
2. Special proceedings.
Sec . 10. Act ion  de fin ed .—An action is an ordinary proceeding 

in a court of justice by which one party prosecutes another for the 
enforcement or protection of a right, the redress or prevention of 
a wrong, or the punishment of a public offense.

Sec . 11. Spe ci al  pro ce ed in gs  de fin ed .—Every other remedy is a 
special proceeding.

Sec . 12. Civ il  ac ti on s ar ise  ou t  of  obl ig ati ons  or  in jur ie s .— 
A civil action arises out of—

1. An obligation;
2. An injury.
Sec . 13. Obl ig at io n  de fin ed .—An obligation is a legal duty, by 

which one person is bound to do or not to do a certain thing, and 
arises from:

1. Contract; or
2. Operation of law.
Sec . 14. Div isi on  of  in ju ri es .—An injury is of two kinds:
1. To the person; and
2. To property.
Sec . 15. Inj ur ie s to  pr op er ty .—An injury to property consists 

in depriving its owner of the benefit of it, which is done by taking, 
withholding, deteriorating, or destroying it.
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Seo . 16. Injur ie s  to  the  perso n .—Every other injury is an injury 
to the person.

Sec . 17. Civ il  ac ti on , by  wh om  pro secu ted .—A civil action is 
prosecuted by one party against another for the enforcement or 
protection of a right, or the redress or prevention of a wrong.

Sec . 18. Civ il  an d cri mina l  re me di es  no t  mer ge d .—When the 
violation of a right admits of both a civil and criminal remedy, the 
right to prosecute the one is not merged in the other.

CHAPTER 2.—GENERAL PROVISIONS RESPECTING 
COURTS OF JUSTICE

Sec . 19. Sit ti ng s , pub li c .—The sittings of every court of justice 
shall be public, except as provided in section 20.

Sec . 20. Sitt ing s , wh en  pri va te .—In an action for divorce, crim-
inal conversation, seduction, or breach of promise of marriage, the 
court may direct the trial of any issue of fact joined therein to be 
private, and may exclude all persons except the officers of the court, 
the parties, their witnesses, and counsel: Provided, That in any cause 
the court may, in the exercise of a sound discretion, during the exam-
ination of a witness, exclude any or all other witnesses in the cause.

Sec . 21. Pow er s  respe cti ng  co nd uc t  of  pro ce ed in gs .—Every court 
shall have power:

1. To preserve and enforce order in its immediate presence;
2. To enforce order in the proceedings before it, or before a person 

or persons empowered to conduct a judicial investigation under its 
authority;

3. To provide for the orderly conduct of proceedings before it, or 
its officers;

4. To compel obedience to its judgments, orders, and process, and 
to the orders of a judge out of court, in an action or proceeding 
pending therein;

5. To control in furtherance of justice, the conduct of its minis-
terial officers, and of all other persons in any manner connected 
with a judicial proceeding before it, in every matter appertaining 
thereto;

6. To compel the attendance of persons to testify in an action or 
proceeding pending therein, in the cases and manner provided in 
this code;

7. To administer oaths in an action or proceeding pending therein, 
and in all other cases where it may be necessary in the exercise of 
its powers and duties;

8. To amend and control its process and orders so as to make 
them conformable to law and justice.

Sec . 22. Dist ri ct  co ur t  to  ha ve  sea l .—The district court shall 
have a seal, which shall be kept by the clerk of the court.

3 Sec . 23. Same ; to  wh at  do cu men ts  affi xe d .—The seal of the 
district court need not be affixed to any proceeding therein or docu-
ment, except:

1. To a writ;
2. To the certificate of probate of a will or of the appointment 

of an executor, administrator, or guardian;
3. To the authentication of a copy of a record or other proceeding 

of the court, or of an officer thereof, or of a copy of a document on 
file in the office of the clerk.

t Sec . 24. Distr ic t  co ur t  do ck et s .—In addition to such dockets 
as may be specially provided for herein, the clerk of the district 
court, under the direction of the judge, must cause to be prepared,
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and shall keep, such other dockets as may be required for the pur-
poses of said court.

Sec . 25. Powe rs  of  di str ic t  judg e .—The district judge may, at 
chambers, grant all orders and writs which are usually granted in 
the first instance upon an ex parte application, and may, at cham-
bers, hear and dispose of such orders and writs; and may also, at 
chambers, appoint appraisers, receive inventories and accounts to 
be filed, suspend the powers of executors, administrators, or guard-
ians in the cases allowed by law, grant special letters of adminis-
tration or guardianship, approve claims and bonds, and direct the 
issuance from the court of all writs and process necessary in the 
exercise of their powers in matters of probate.

Sec . 26. Disq ua li fic at io n of  jud ge s .—No judge or magistrate 
shall sit or act as such in any action or proceeding:

1. To which he is a party or in which he is interested;
2. When he is related to either party, or to an officer of a cor-

poration, which is a party, or to an attorney, counsel, or agent of 
either party, by consanguinity or affinity within the third degree 
computed according to the rules of law;

3. When, in the action or proceeding, or in any previous action 
or proceeding involving any of the same issues, he has been attorney 
or counsel for any party; or when he has given advice to any party 
upon any matter involved in the action or proceeding; or when he 
has been retained or employed as attorney or counsel for any party 
within two years prior to the commencement of the action or pro-
ceeding ;

4. When it appears from the affidavit or affidavits on file that 
either party can not have a fair and impartial trial before the dis-
trict judge, about to try the case, by reason of the prejudice or bias 
of such judge. The affidavit or affidavits alleging the disqualifica-
tion of the judge must be filed and served upon the adverse party 
or the attorney for such party at least one day before the day set 
for trial of such action or proceeding; provided, counteraffidavits 
may be filed at least one day thereafter, or such further time as the 
court may extend the time for filing such counteraffidavits, not 
exceeding five days, and for this purpose the court may continue the 
trial.

Sec . 27. No jud ge  or  magi stra te  to  ha ve  par tn er  prac tic in g  
la w .—No judge or magistrate shall have a partner acting as attor-
ney or counsel in any court of the Canal Zone.

Sec . 28. Pow ers  of  di stri ct  jud ge .—The district judge may exer-
cise out of court all the powers expressly conferred upon the judge, 
as contradistinguished from the court.

Sec . 29. Pow ers  of  ju di ci al  of fic er s  as  to  co nd uc t  of  pro cee d -
in gs .—Every judicial officer shall have power:

1. To preserve and enforce order in his immediate presence, and in 
proceedings before him, when he is engaged in the performance of 
official duty;

2. To compel obedience to his lawful orders as provided in this 
code;

3. To compel the attendance of persons to testify in a proceeding 
before him, in the cases and manner provided in this code;

4. To administer oaths to persons in a proceeding pending before 
him, and in all other cases where it may be necessary in the exercise 
of his powers and duties.

Sec . 30. To pun ish  for  co nt empt .—For the effectual exercise of 
the powers conferred by section 29, a judicial officer may punish for 
contempt in the cases provided in this code.
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Sec . 31. To tak e  ac kn ow le dg men ts  an d  affi da vi ts .—The district 
judge and the magistrates shall have power to take and certify:

1. The proof and acknowledgment of a conveyance of real prop-
erty or of any other written instrument;

2. The acknowledgment of satisfaction of a judgment of any 
court;

3. An affidavit or deposition to be used in the Canal Zone.

Cro ss  Ref er en ce

Proof and acknowledgment of instruments, see Civil Code, sections 289 et seq.

Sec . 32. Pro ce ed in gs  to  be  in  Eng li sh  la ng ua ge .—Every written 
proceeding in a court of justice in the Canal Zone shall be in the 
English language, and judicial proceedings shall be conducted and 
preserved in no other.

Sec . 33. Mea ns  to  ca rry  jur isd ict io n  in to  effec t .—When juris-
diction is, by this code, or by any other statute, conferred on a court 
or judicial officer, all the means necessary to carry it into effect are 
also given; and in the exercise of this jurisdiction, if the course of 
proceeding be not specifically pointed out by this code or the statute, 
any suitable process or mode of proceeding may be adopted which 
may appear most conformable to the spirit of this code.

Sec . 34. Repor ts  pri ma  fac ie co rr ec t  sta teme nt s .—The report 
of the official reporter, or official reporter pro tempore, of the district 
court, duly appointed and sworn, when transcribed and certified as 
being a correct transcript of the testimony and proceedings in the 
case, is prima facie evidence of such testimony and proceedings.

‘ CHAPTER 3.—ATTORNEYS AND COUNSELORS AT LAW

Sec . 35. Admis sio n to  pra cti ce .—1. Any person of good moral 
character who has been admitted to practice in the Supreme Court 
of the United States, or in the highest court of the District of Colum-
bia, or in the highest court of any State or Territory, may be 
admitted, on motion in open court, to practice as an attorney or the 
district court.

2. Any person of good moral character who has been admitted to 
practice in the highest court of any foreign country may be admitted 
to practice as an attorney of the district court: ProvuPd, however, 
That the requirements for practice in such foreign countries be a 
preliminary education, in addition to grade and high school educa-
tion, of at least two years law course in an approved law school: 
Provided further, That such person shall have practiced law in the 
courts of his own or of a foreign country for a period of three years.

3. Every applicant for admission shall file his application with 
the clerk, produce his license and satisfactory evidence that it has 
not been revoked, file with the clerk statements of at least three 
reputable persons, one of whom must be a member in good standing 
of the bar of the district court, attesting to the good moral character 
of the applicant; and, if admission is sought under subdivision 2 of 
this section, every applicant shall, in addition, furnish satisfactory 
evidence as to the requirements for practice in such foreign country 
and the applicant’s practice for the requisite period. The motion for 
admission must be made in open court by a member in good standing 
of the bar of the district court. Such person shall upon the filing 
of his application pay to the clerk a fee of $15 which fee shall be 
accounted for by the clerk as miscellaneous receipts.

4. Any person of good moral character who has attained the age 
of twenty-one years may be admitted to the practice of law in the 
courts of the Canal Zone by the judge of the United States district
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court thereof upon giving satisfactory evidence that he has a general 
education equivalent to graduation from a high school of the Canal 
Zone, has studied law under proper instruction for at least three 
years, and has passed an examination in the law to be prescribed 
and conducted by the judge of the district court or by a committee 
of the bar appointed by him for that purpose. The judge of the 
district court is empowered to make rules to establish the qualifica-
tions of the candidates.

Sec . 36. Cer ti fic at e  of  ad mis si on .—Upon admission of an appli-
cant to the bar, the district court shall direct an order to be entered 
to that effect upon its records, and that a certificate of such admission 
be given to him by the clerk of the court, which certificate shall be 
his license.

Sec . 37. Oat hs .—Before receiving a certificate the applicant shall 
take and subscribe in court the following oaths:

1. “ I, ---------recognize and accept the supreme authority of the
United States of America, in the Canal Zone, and I do swear that I 
will obey the existing laws which rule in the Canal Zone, as well as 
the legal orders and decrees of the duly constituted authorities 
therein; that I impose upon myself this voluntary obligation without 
any mental reservation or purpose of evasion. So help me God.

2. “ I do solemnly swear that I will do no falsehood, nor consent 
to the doing of any in court; I will not wittingly or willingly pro-
mote or sue any false, groundless or unlawful suit, nor give aid nor 
consent to the same; I will delay no man for money or malice, but 
will conduct myself in the office of a lawyer within the courts accord-
ing to the best of my knowledge and discretion, with all good fidelity 
as well to the courts as to my clients. So help me God.”

Sec . 38. Roe l  of  at to rn ey s .—The clerk of the district court shall 
keep a roll of attorneys admitted to practice, which roll must be 
signed by the person admitted before he receives his license.

Sec . 39. Atto rn ey s on  bo nds .—Attorneys will not be accepted 
as sureties upon bonds or recognizances required to be filed in court.

Sec . 40. Who  may  co nd uc t  li ti gat io n .—A person may conduct 
his litigation personally or by the aid of a lawyer, in either the 
district or magistrates’ courts.

Sec . 41. Dut ie s .—It is the duty of an attorney and counselor:
1. To support the laws of the Canal Zone and the applicable laws 

of the United States;
2. To maintain the respect due to the courts of justice and 

judicial officers;
3. To counsel or maintain such actions, proceedings, or defenses 

only as appear to him legal or just, except the defense of a person 
charged with a public offense;

4. To employ, for the purpose of maintaining the causes confided 
to him, such means only as are consistent with truth, and never seek 
to mislead the judge or any judicial officer by an artifice or false 
statement of fact or law;

5. To maintain inviolate the confidence, and at every peril to him-
self, to preserve the secrets of his client;

6. To abstain from all offensive personality, and to advance no 
fact prejudicial to the honor or reputation of a party or witness, 
unless required by the justice of the cause with which he is charged;

7. Not to encourage either the commencement or the continuance 
of an action or proceeding from any corrupt motive of passion or 
interest;

8. Never to reject, for any consideration personal to himself, the 
cause of the defenseless or the oppressed.
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Sec . 42. Aut ho ri ty .—An attorney shall have authority:
1. To bind his client in any of the steps of an action or proceeding 

by his agreement filed with the clerk, or entered upon the minutes 
of the court, and not otherwise;

2. To receive money claimed by his client in an action or pro-
ceeding during the pendency thereof, or after judgment, unless a 
revocation of his authority is filed, and upon the payment 
thereof, and not otherwise, to discharge the claim or acknowledge 
satisfaction of the judgment.

Sec . 43. Cha ng e of  at to rn ey .—The attorney in an action or 
special proceeding may be changed at any time before or after 
judgment or final determination, as follows:

1. Upon consent of both client and attorney, filed with the clerk, 
or entered upon the minutes;

2. Upon the order of the court, upon the application of either 
client or attorney, after notice from one to the other.

Sec . 44. Not ic e of  cha ng e .—When an attorney is changed, as 
provided in section 43, written notice of the change and of the 
substitution of a new attorney, or of the appearance of the party in 
person, must be given to the adverse party. Until then he must 
recognize the former attorney.

Sec . 45. Dea th  or  re mo va l  of  at to rn ey .—When an attorney dies, 
or is removed or suspended, or ceases to act as such, a party to an 
action, for whom he was acting as attorney, must, before any further 
proceedings are had against him, be required by the adverse party, 
by written notice, to appoint another attorney, or to appear in person.

Sec . 46. Cau se s for  wh ic h co ur t  may  re mov e at to rn ey .—An 
attorney may be removed or suspended by the district court, for any 
of the following causes, arising after his admission to practice:

1. His conviction of a felony or misdemeanor involving moral 
turpitude, in which case the record of conviction shall be conclusive 
evidence;

2. Willful disobedience or violation of an order of the district 
court requiring him to do or forbear an act connected with, or in the 
course of his profession, which he ought in good faith to do or 
forbear, and any violation of the oath taken by him, or of his duties 
as such attorney and counselor;

3. Corruptly or willfully and without authority appearing as 
attorney for a party to an action or proceeding;

4. Lending his name to be used as attorney and counselor by 
another person who is not an attorney and counselor;

5. For the commission of any act involving moral turpitude, 
dishonesty, or corruption, whether the same be committed in the 
course of his relations as an attorney or counselor at law, or 
otherwise, and whether the same shall constitute a felony or 
misdemeanor or not; and in the event that such act shall constitute 
a felony or misdemeanor, conviction thereof in a criminal proceeding 
shall not be a condition precedent to disbarment or suspension from 
practice therefor.

Sec . 47. Pro ce ed in gs  fo r  re mov al  or  sus pen sio n .—The proceed-
ings to remove or suspend an attorney and counselor, under the first 
subdivision of section 46, must be taken by the district court on the 
receipt of a certified copy of the record of conviction. The pro-
ceedings under any of the other subdivisions of that section may be 
taken by the court for the matters within its knowledge, or may be 
taken upon the information of another.

Sec . 48. Accu sat io n .—If the proceedings are upon the information 
of another, the accusation must be in writing.
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Sec . 49. Ver ifi ca ti on  of  acc usat io n .—The accusation must state 
the matters charged, and be verified by the oath of some person, to 
the effect that the charges therein contained are true, which verifi-
cation may be made upon information and belief when the accusation 
is presented by an organized bar association.

Sec . 50. Cit ati on  of  ac cu sed  by  pu bli ca tio n .—Upon receiving the 
accusation, the district court shall make an order requiring the 
accused to appear and answer it at a specified time, and shall cause 
a copy of the order and of the accusation to be served upon the 
accused at least five days before the day appointed in the order. If 
it shall appear by affidavit to the satisfaction of the court or judge 
that the accused resides out of the Canal Zone; or has departed from 
the Canal Zone; or can not, after due diligence, be found within the 
Canal Zone; or conceals himself to avoid the service of the order to 
show cause, the court or judge may direct the service of a citation 
to the accused, requiring him to appear and answer the accusation, 
to be made by publication in a newspaper of general circulation, in 
the Canal Zone for thirty days. Such citation must be directed to 
the accused, recite the date of the filing of the accusation, the name 
of the accuser, and the general nature of the charges against him, and 
require him to appear and answer the accusation at a specified time. 
On proof of the publication of the citation as herein required the 
court shall have jurisdiction to proceed to hear the accusation and 
render judgment with like effect as if an order to show cause and a 
copy of the accusation had been personally served on the accused.

Sec . 51. Appear an ce .—The accused must appear at the time 
appointed in the order, and answer the accusation, unless, for suf-
ficient cause, the court assign another day for that purpose. If he 
do not appear, the court may proceed and determine the accusation 
in his absence.

Sec . 52. Obje ct io ns  to  acc usat io n .—The accused may answer to 
the accusation either by objecting to its sufficiency or denying it.

Sec . 53. Dem urr er .—If he object to the sufficiency of the accusa-
tion, the objection must be in writing, but need not be in any specific 
form, it being sufficient if it presents intelligibly the grounds of the 
objection. If he deny the accusation, the denial may be oral and 
without oath, and must be entered upon the minutes.

Sec . 54. Answe r .—If an objection to the sufficiency of the accusa-
tion be not sustained, the accused must answer within such time as 
may be designated by the court.

Sec . 55. Tri al .—If the accused plead guilty, or refuse to answer 
the accusation, the court shall proceed to judgment of removal or 
suspension. If he deny the matters charged, the court shall, at such 
time as it may appoint, proceed to try the accusation.

Sec . 56. Refer en ce  to  tak e de pos it io ns .—The court may, in its 
discretion, order a reference to a committee to take depositions in 
the matter.

Sec . 57. Jud gme nt .—Upon the receipt of a certified copy of the 
record of conviction of an attorney of a crime involving moral 
turpitude, the district court must suspend the attorney until judg-
ment in the case has become final. When a judgment of conviction 
in such case has become final the court shall order the attorney 
permanently disbarred. When the attorney has been found guilty 
of the charges made in proceedings not based upon a record of con-
viction, judgment shall be rendered disbarring the attorney either 
permanently or for a limited time, according to the gravity of the 
offense charged. During such suspension or disbarment the attorney 
shall be precluded from practicing as an attorney at law or as an 
attorney or agent of another in and before all courts, commissions,
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and tribunals in the Canal Zone, and from practicing as attorney 
or counselor at law in any manner and from holding himself out 
to the public as an attorney or counselor at law. When permanently 
disbarred his name shall be stricken from the roll of attorneys and 
counselors.

Sec . 58. Disq ua li fie d  at to rn ey  as  pla in ti ff .—No person who has 
been an attorney and counselor shall while a judgment of disbar-
ment or suspension is in force, appear on his own behalf as plaintiff 
in the prosecution of any action where the subject of said action 
has been assigned to him subsequent to the entry of the judgment 
of disbarment or suspension.

Sec . 59. Com pen sa ti on  to  be  re ason ab le  ; co nt ra ct  for  ser vi ce s .— 
An attorney shall be entitled to have and recover from his client no 
more than a reasonable compensation for the services rendered, hav-
ing in view the importance of the subject matter of the controversy, 
the extent of the services rendered, and the professional standing of 
the attorney. But in such cases the court shall not be bound by the 
opinion of attorneys as expert witnesses as to the proper compensa-
tion, but may disregard such testimony and base its conclusion on its 
own professional knowledge. A written contract for services shall 
control the amount of recovery if found by the court not to be 
unconscionable or unreasonable.

CHAPTER 4. —FORM OF CIVIL ACTIONS

Sec . 60. One  fo rm  of  ci vi l  ac ti on  on ly .—There is in the Canal 
Zone but one form of civil actions for the enforcement or protection 
of private rights and the redress or prevention of private wrongs.

Sec . 61. Par ti es  to  act ion s , how  de sig na te d .—In such action the 
party complaining is known as the plaintiff, and the adverse party 
as the defendant.

1 Sec . 62. Spec ia l  issu es  no t  mad e by  plea di ng s , how  tri ed .—A. 
question of fact not put in issue by the pleadings may be tried by the 
district court or a jury therein, upon an order for the trial, stating 
distinctly and plainly the question of fact to be tried; and such order 
is the only authority necessary for a trial.

CHAPTER 5. —TIME OF COMMENCING CIVIL ACTIONS

TIME OF COMMENCING ACTIONS IN GENERAL
Sec . 63. Comme nc emen t  of  ci vi l  act ion s .—Civil actions, without 

exception, can only be commenced within the periods prescribed in 
this chapter, after the cause of action shall have accrued, unless 
where, in special cases, a different limitation is prescribed by statute.

Cro ss  Ref er en ce

Action for wrongful death must be brought within one year, see section 96.
Sec . 64. Per io ds  of  li mita ti on  pre scr ib ed .—The periods prescribed 

for the commencement of actions are as follows:
Sec . 65. Wit hi n  fiv e  ye ar s .—Within five years:
1. An action upon a judgment or decree of any court of the United 

States or of any State within the United States.
2. An action for mesne profits of real property.
Sec . 66. Wit hi n  fou r  ye ar s .—Within four years:
1. An action upon any contract, obligation or liability founded 

upon an instrument in writing.
2. An action to recover (1) upon a book account whether consist-

ing of one or more entries; (2) upon an account stated; (3) a balance
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due upon a mutual, open and current account: Provided, however, 
That where an account stated is based upon an account of one item, 
the time shall begin to run from the date of said item, and where an 
account stated is based upon an account of more than one item, the 
time shall begin to run from the date of the last item.

Sec . 67. Wit hi n  th re e  ye ar s .—Within three years:
1. An action upon a liability created by statute, other than a 

penalty or forfeiture.
2. An action for trespass upon or injury to real property.
3. An action for taking, detaining, or injuring any goods or chat-

tels, including actions for the specific recovery of personal property.
4. An action for relief on the ground of fraud or mistake. The 

cause of action in such case not to be deemed to have accrued until 
the discovery, by the aggrieved party, of the facts constituting the 
fraud or mistake.

Sec . 68. Wit hi n  tw o  ye ar s .—Within two years:
1. An action upon a contract, obligation, or liability not founded 

upon an instrument of writing, other than that mentioned in subdivi-
sion two of section 66; or an action founded upon a contract, obliga-
tion., or liability, evidenced by a certificate, or abstract or guaranty 
of title of real property, or by a policy of title insurance; provided, 
that the cause of action upon a contract, obligation, or liability, 
evidenced by a certificate, or abstract or guaranty of title of real 
property or policy of title insurance shall not be deemed to have 
accrued until the discovery of the loss or damage suffered by the 
aggrieved party thereunder.

2. An action against a marshal, coroner, or constable upon a lia-
bility incurred by the doing of an act in his official capacity and in 
virtue of his office, or by the omission of an official duty including the 
nonpayment of money collected upon an execution. But this sub-
division does not apply to an action for an escape.

Seo . 69. With in  on e  ye ar .—Within one year:
1. An action upon a statute for a penalty or forfeiture, when the 

action is given to an individual, or to an individual and the Gov-
ernment, except when the statute imposing it prescribes a different 
limitation.

2. An action upon a statute, or upon an undertaking in a criminal 
action, for a forfeiture or penalty to the Government of the Canal 
Zone.

3. An action for libel, slander, assault, battery, false imprison-
ment, seduction, or for injury to or for the death of one caused by 
the wrongful act or neglect of another, or by a depositor against a 
bank for the payment of a forged or raised check.

4. An action against the marshal or other officer for the escape 
of a prisoner arrested or imprisoned on civil process.

Sec . 70. Act io ns  for  re li ef  no t  he re in be for e pro vi ded  for .— 
An action for relief not hereinbefore provided for must be com-
menced within four years after the cause of action shall have 
accrued.

Sec . 71. Whe re  ca use  of  ac ti on  ac cr ue s  on  mut ua l  ac co un t .— 
In an action brought to recover a balance due upon a mutual, open, 
and current account, where there have been reciprocal demands 
between the parties, the cause of action is deemed to have accrued 
from the time of the last item proved in the account on either side.

Sec . 72. No li mit at io n  to  cer tai n ac tio ns ; no t  appl ic ab le  to  
ba nk s , et o .—To actions brought to recover money or other property 
deposited with any bank, banker, trust company, building and loan 
association, or savings and loan society there is no limitation.
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This section shall not apply to banks, bankers, trust companies, 
building and loan associations, and savings and loan societies which 
have become insolvent and are in process of liquidation and in such 
cases the statute of limitations shall be deemed to have commenced 
to run from the beginning of the process of liquidation; provided, 
however, nothing herein contained shall be construed so as to 
relieve any stockholder of any banking corporation or trust company 
from stockholder’s liability as shall, at any time, be provided by law.

GENERAL PROVISIONS AS TO TIME OF COMMENCING ACTIONS
Sec . 73. Whe n an  ac ti on  is comme nce d .—An action is com-

menced, within the meaning of this chapter, when the complaint 
is filed.

Sec . 74. Exc ept io n , wh er e def end an t  is  ou t  of  th e  zo ne .—If, 
when the cause of action accrues against a person, he is out of the 
Canal Zone, the action may be commenced within the term herein 
limited, after his return to the Zone, and if, after the cause of 
action accrues, he departs from the Zone, the time of his absence 
is not part of the time limited for the commencement of the action.

Sec . 75. Exc epti on , as  to  per sons  und er  di sa bi lit ies .—If a per-
son entitled to bring an action, mentioned in sections 63 to 72, be, 
at the time the cause of action accrued, either:

1. Under the age of majority; or,
2. Insane; or,
3. Imprisoned on a criminal charge, or in execution under the 

sentence of a criminal court for a term less than for life; or
4. A married woman, and her husband be a necessary party with 

her in commencing such action;
The time of such disability is not a part of the time limited for 

the commencement of the action.
Sec . 76. Pro vi sio n  wh er e  per son  en ti tl ed  di es  be for e  li mit at io n  

ex pir es .—If a person entitled to bring an action die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survive, an action may be commenced by his repre-
sentatives, after the expiration of that time, and within six months 
from his death. If a person against whom an action may be brought 
die before the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be commenced 
against his representatives, after the expiration of that time, and 
within one year after the issuing of letters testamentary or of 
administration.

Sec . 77. In  sui ts  by  al ie ns , ti me  of  war  to  be  de du ct ed .—When a 
person is an alien subject, or citizen of a country at war with the 
United States, the time of the continuance of the war is not part of 
the period limited for the commencement of the action.

Sec . 78. Pro vi sio n  wh er e ju dg men t  ha s be en  rev ers ed .—If an 
action is commenced within the time prescribed therefor, and a judg-
ment therein for the plaintiff be reversed on appeal, the plaintiff, 
or if he die and the cause of action survive, his representatives, may 
commence a new action within one year after the reversal.

Sec . 79. Pro vi sion  wh er e ac ti on  is sta ye d  by  in jun ct io n .— 
When the commencement of an action is stayed by injunction or 
statutory prohibition, the time of the continuance of the injunction 
or prohibition is not part of the time limited for the commencement 
of the action.

Sec . 80. Disa bi li ty  must  ex ist  wh en  ri gh t  of  ac ti on  ac cru ed .— 
No person can avail himself of a disability, unless it existed when his 
right of action accrued.
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Sec . 81. Whe n  tw o  or  mo re  di sab il it ie s  ex ist , et c .—When two or 
more disabilities coexist at the time the right of action accrues, the 
limitation does not attach until they are removed.

Sec . 82. Ackn ow led gmen t  or  ne w  promi se  must  be  in  wr it in g .— 
No acknowledgment or promise is sufficient evidence of a new or 
continuing contract, by which to take the case out of the operation 
of this chapter, unless the same is contained in some writing, signed 
by the party to be charged thereby.

Sec . 83. Limi ta ti on  la ws  of  Sta tes  or  for ei gn  co unt ri es , eff ec ts  
of .—When a cause of action has arisen in a State of the United 
States, or in a foreign country, “and by the laws thereof an action 
thereon can not there be maintained against a person by reason of 
the lapse of time, an action thereon shall not be maintained against 
him in the Canal Zone, except in favor of one who has been a resident 
of the Zone, and who has held the cause of action from the time it 
accrued.

Sec . 84. Exi sti ng  ca use s of  act io n  no t  aff ec te d .—This chapter 
does not extend to actions already commenced, nor to cases where the 
time prescribed in any existing statute for acquiring a right or bar-
ring a remedy has fully run, but the laws now in force are applicable 
to such actions and cases, and are repealed subject to the provisions 
of this section.

Sec . 85. “Acti on  ” in cl ud es  a  spec ia l  proc eed in g .—The word 
“ action ” as used in this chapter is to be construed, whenever it is 
necessary so to do, as including a special proceeding of a civil nature.

CHAPTER 6.—PARTIES TO CIVIL ACTIONS

Sec . 86. Civ il  ac ti on s or  spe cia l  pro ce ed in gs  bet we en  no nr esi -
de nt s .—No civil action or special proceeding shall be brought or 
proceeded with in the courts of the Canal Zone, in any case in which 
both of the parties, plaintiff and defendant, are alien nonresidents 
of the Canal Zone, and the cause of action is one which arose without 
the territorial limits of the Canal Zone, and the party proceeded 
against has no property within said territorial limits, subject to the 
jurisdiction of the Canal Zone courts.

Neither shall any civil action or special proceeding be brought or 
proceeded with in the courts of the Canal Zone when both parties, 
plaintiff and defendant, though citizens of the United States, are 
found transiently within the limits of the Canal Zone, unless the 
cause of action is one arising within the said territorial limits, or 
the party proceeded against has property within the said limits, sub-
ject to the jurisdiction of the Canal Zone courts.

This section shall not be construed to exclude from the jurisdic-
tion of the Canal Zone courts cases between parties who have an 
official or business residence within the territorial limits of the Canal 
Zone Government, or who reside therein for the purpose of any 
occupation or employment, notwithstanding that they may not have 
acquired a permanent residence within said territorial limits.

Sec . 87. Act ion  to  be  in  na me  of  pa rt y  in  in te re st .—Every action 
must be prosecuted in the name of the real party in interest.

Sec . 88. Assig nme nt  of  thi ng  in  act io n no t  to  pre judi ce  de -
fense .—In the case of an assignment of a thing in action, the 
action by the assignee is without prejudice to any set off, or other 
defense existing at the time of, or before, notice of the assignment; 
but this section does not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, and upon good considera-
tion, before maturity.
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Sec . 89. Exe cu to r , tru stee , an d  so  for th , may  sue  wi tho ut  join -
ing  the  per sons  ben efi ci al ly  in ter este d .—An executor or adminis-
trator, or trustee of an express trust, or a person expressly authorized 
by statute, may sue without joining with him the persons for whose 
benefit the action is prosecuted. A person with whom, or in whose 
name, a contract is made for the benefit of another, is a trustee of 
an express trust, within the meaning of this section.

Sec . 90. Marr ie d wo men  as  part ies  to  ac ti on s .—A married 
woman may be sued without her husband being joined as a party, 
and may sue without her husband being joined as a party in all 
actions, including those for injury to her person, libel, slander, false 
imprisoment, or malicious prosecution, or for the recovery of her 
earnings.

Sec . 91. Wif e  may  de fen d , whe n .—If a husband and wife be sued 
together, the wife may defend for her own right, and if the husband 
neglect to defend, she may defend for his right also.

Sec . 92. Appe ara nce  of  in fan t , an d  so  for th , by  gua rdi an  ; may  
co mpro mise .—When an infant, or an insane or incompetent person 
is a party, he must appear either by his general guardian or by a 
guardian ad litem appointed by the court in which the action is 
pending, in each case. A guardian ad litem may be appointed in any 
case, when it is deemed by the court in which the action or pro-
ceeding is prosecuted, or by a judge thereof, expedient to represent 
the infant, insane, or incompetent person in the action or proceed-
ing, notwithstanding he may have a general guardian and may 
have appeared by him. The general guardian or guardian ad litem 
so appearing for any infant, or insane or incompetent person in 
any suit shall have power to compromise the same and to agree to 
the judgment to be entered therein for or against his ward, sub-
ject to the approval of the court in which such suit is pending.

Sec . 93. Guar di an , ho w  appo in ted .—When a guardian ad litem 
is appointed by the court, he must be appointed as follows:

1. When the infant is plaintiff, upon the application of the infant, 
if he be of the age of fourteen years, or if under that age, upon 
the application of a relative or friend of the infant.

2. When the infant is defendant, upon the application of the 
infant, if he be of the age of fourteen years, and apply within ten 
days after the service of the summons, or if under that age, or if he 
neglect so to apply, then upon the application of a relative or friend 
of the infant, or of any other party to the action.

3. When an insane or incompetent person is a party to an action 
or proceeding, upon the application of a relative or friend of such 
insane or incompetent person, or of any other party to the action 
or proceeding.

Sec . 94. Unma rr ie d  fema le  may  sue  for  he r  ow n  sed uc ti on .— 
An unmarried female may prosecute, as plaintiff, an action for her 
own seduction, and may recover therein such damages, pecuniary 
or exemplary, as are assessed in her favor.

Sec . 95. Fat he rs , et c ., may  sue  for  sedu cti on  of  da ug ht er , 
etc .—A father, or, in case of his death or desertion of his family, the 
mother, may prosecute as plaintiff for seduction of the daughter, 
and the guardian for the seduction of the ward, though the daughter 
or ward be not living with or in the service of the plaintiff at the 
time of the seduction or afterwards, and there be no loss of service.

Sec . 96. Act io ns  for  wr on gfu l  de at h .—1. Whenever by any 
injury done or happening within the Canal Zone the death of a 
person shall be caused by wrongful act, neglect, or default, and the 
act, neglect, or default is such as would, if death had not ensued, 
have entitled the party injured (or, in the case of a married woman,
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have entitled her or her husband, either individually or jointly) to 
maintain an action and recover damages in respect thereof, the 
individual who or corporation, company, or association which would 
have been liable if death had not ensued shall be liable to an action 
for damages notwithstanding the death of the person injured, and 
even though the death shall have been caused under such circum-
stances as amount in law to a felony.

2. Every action under this section shall be brought by and in the 
name of the personal representatives and within one year after the 
death of such deceased person.

3. No action shall be maintained under this section if the person 
suffering injury and death, or any person for him, has recovered 
damages on account of such injury.

4. In an action under this section the court or jury shall award 
such damages as it shall deem to be a fair and just compensation 
assessed with reference to the pecuniary injury, resulting from such 
death, to the surviving spouse and the children of the deceased, and 
if there is neither a surviving spouse nor child, then to the parents of 
the deceased, and if there is no parent, then to the brothers and sisters 
and other blood relatives dependent upon the deceased for support.

5. Damages recovered in an action under this section shall be for 
the exclusive benefit of the surviving spouse and other persons enu-
merated in subdivision 4, and shall be distributed to them, in the order 
named in such subdivision, according to the laws in force in the 
Canal Zone applicable to the distribution of estates.

6. In no case shall recovery under this section exceed the sum of 
$10,000..

7. This section shall not be construed as authorizing a suit against 
the United States nor as modifying or repealing any other law. 
(Act Cong. Dec. 29, 1926, c. 19, § 7, 44 Stat. 927.)

Sec . 97. Who  may  be  joi ne d  as  pla in tiffs .—All persons having an 
interest in the subject of the action, and in obtaining the relief 
demanded, may be joined as plaintiffs, except when otherwise pro-
vided in this chapter.

Sec . 98. Who  may  be  joi ne d  as  de fe nda nt s .—Any person may be 
made a defendant who has or claims an interest in the controversy 
adverse to the plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved therein. And 
in an action to determine the title or right of possession to real prop-
erty which, at the time of the commencement of the action, is in the 
possession of a tenant, the landlord may be joined as a party 
defendant.

Sec . 99. Same .—All persons may be joined as defendants against 
whom the right to any relief is alleged to exist, whether jointly, 
severally or in the alternative; and judgments may be given against 
such one or more of the defendants as may be found to be liable, 
according to their respective liabilities.

Sec . 100. Ord er  prev en ti ng  emb ar ra ssme nt .—It shall not be 
necessary that each defendant shall be interested as to all relief 
prayed for, or as to every cause of action included in any proceeding 
against him; but the court may make such order as may appear just 
to prevent any defendant from being embarrassed or put to expense 
by being required to attend any proceedings in which he may have 
no interest.

Sec . 101. Dou bt  as  to  de fen da nt  li ab le .—Where the plaintiff is 
in doubt as to the person from whom he is entitled to redress, he may 
join two or more defendants, with the intent that the question as to 
which, if any, of the defendants is liable, and to what extent, may 
be determined between the parties.
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Sec . 102. Par ti es  def end an t  in  an  ac ti on  to  de ter mi ne  co n -
fli ct in g  cl ai ms  to  rea l  pro per ty .—In an action brought by a person 
out of possession of real property, to determine an adverse claim of 
an interest or estate therein, the person making such adverse claim 
and persons in possession may be joined as defendants, and if the 
judgment be for the plaintiff, he may have a writ for the possession 
of the premises, as against the defendants in the action, against 
whom the judgment has passed.

Sec . 103. Part ie s  in  int er est , wh en  to  be  joi ne d ; wh en  one  or  
MORE MAY SUE OR DEFEND FOR THE WHOLE.-- Of the parties to the
action, those who are united in interest must be joined as plaintiffs 
or defendants; but if the consent of any one who should have been 
joined as plaintiff can not be obtained, he may be made a defendant, 
the reason thereof being stated in the complaint; and when the ques-
tion is one of a common or general interest, of many persons, or when 
the parties are numerous, and it is impracticable to bring them all 
before the court, one or more may sue or defend for the benefit of all.

Sec . 104. Pla in tiff  may  sue  in  on e  ac tio n  the  di ffer en t  par ti es  
to  co mmer ci al  pape r  or  insu ra nc e po lic ies .—Persons severally 
liable upon the same obligation or instrument, including the parties 
to bills of exchange and promissory notes, and. sureties on the same 
or separate instruments, may all or any of them be included in the 
same action, at the option of the plaintiff; and all or any of them 
join as plaintiffs in the same action, concerning or affecting the obli-
gation or instrument upon which they are severally liable. Where 
the same person is insured by two or more insurers separately in 
respect to the same subject and interest, such person, or the payee 
under the policies, or the assignee of the cause of action, or other 
successor in interest of such assured or payee, may join all or any of 
such insurers in a single action for the recovery of a loss under the 
several policies, and in case of judgment a several judgment must be 
rendered against each of such insurers according as his liability shall 
appear.

Sec . 105. Ten an ts  in  co mmo n , and  so  for th , may  sev er  in  
bri ng in g  or  de fen di ng  ac ti ons .—All persons holding as tenants in 
common, joint tenants, or coparceners, or any number less than all, 
may jointly or severally commence or defend any civil action or pro-
ceeding for the enforcement or protection of the rights of such party.

Sec . 106. Acti on , wh en  no t  to  ab at e by  de at h , mar ri ag e , or  
oth er  di sab il it y  ; pro cee di ng s  in  suc h  ca se .—An action or proceed-
ing does not abate by the death, or any disability of a party, or by 
the transfer of any interest therein, if the cause of action survive or 
continue. In case of the death or any disability of a party, the 
court, on motion, may allow the action or proceeding to be continued 
by or against his representative or successor in interest. In case of 
any other transfer of interest, the action or proceeding may be con-
tinued in the name of the original party, or the court may allow the 
person to whom the transfer is made to be substituted in the action 
or proceeding.

Sec . 107. Ano th er  perso n  may  be  subst it ute d  fo r  the  de fen da nt  ; 
: con fli ct in g cl ai ms , how  mad e .—A defendant, against whom an 

action is pending upon a contract, or for specific personal property, 
may, at any time before answer, upon affidavit that a person not a 
party to the action makes against him, and without any collusion 
with him, a demand upon such contract, or for such property, upon 
notice to such person and the adverse party, apply to the court for 
an order to substitute such person in his place, and discharge him 
from liability to, either party, on his depositing in court the amount 
claimed on the contract, or delivering the property or its value to
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such person as the court may direct; and the court may, in its dis-
cretion, make the order. And whenever conflicting claims are or 
may be made upon a person for or relating toi personal property, or 
the performance of an obligation, or any portion thereof, such person 
may bring an action against the conflicting claimants to compel 
them to interplead and litigate their several claims among themselves. 
The order of substitution may be made and the action of interpleader 
may be maintained, and the applicant or plaintiff be discharged from 
liability to all or any of the conflicting claimants, although their 
titles or claims have not a common origin, or are not identical, but 
are adverse to and independent of one another.

Sec . 108. Inte rv ent io n , wh en  it  ta ke s  pla ce , an d  how  mad e .— 
At any time before trial, any person, who has an interest in the 
matter in litigation, or in the success of either of the parties, or 
an interest against both, may intervene in the action or proceeding. 
An intervention takes place when a third person is permitted to 
become a party to an action or proceeding between other persons, 
either by joining the plaintiff in claiming what is sought by the 
complaint, or by uniting with the defendant in resisting the claims 
of the plaintiff, or by demanding anything adversely to both the 
plaintiff and the defendant, and is made by complaint, setting forth 
the grounds upon which the intervention rests, filed by leave of the 
court and served upon the parties to the action or proceeding who 
have not appeared, and upon the attorneys of the parties who have 
appeared, who may answer or demur to it within ten days from the 
service thereof, if served within the Canal Zone, or within forty days 
if served elsewhere.

Sec . 109. Assoc ia te s  may  be  su ed  by  name  of  ass oc ia ti on .—When 
two or more persons, associated in any business, transact such busi-
ness under a common name, whether it comprises the names of such 
persons or not, the associates may be sued by such common name, 
the summons in such cases being served on one or more of the 
associates; and the judgment in the action shall bind the joint prop-
erty of all the associates, and the individual property of the party 
or parties served with process, in the same manner as if all had been 
named defendants and had been sued upon their joint liability.

Sec . 110. Cour t , wh en  to  dec id e co nt ro ve rsy  or  to  or der  ot he r  
par ti es  to  be  bro ugh t  in .—The court may determine any controversy 
between parties before it, when it can be done without prejudice to 
the rights of others, or by saving their rights; but when a complete 
determination of the controversy can not be had without the presence 
of other parties, the court must then order them to be brought in, 
and to that end may order amended and supplemental pleadings, or 
a cross-complaint to be filed, and summons thereon to be issued and 
served. And when, in an action for the recovery of real or personal 
property, or to determine conflicting claims thereto, a person, not a 
party to the action, but having an interest in the subject thereof, 
makes application to the court to be made a party, it may order him 
to be brought in, by the proper amendment.

CHAPTER 7.—PLACE OF TRIAL OF CIVIL ACTIONS

Sec . 111. Plac e  of  tri al  of  ci vi l  act io ns  in  ge ne ra l .—All actions 
not hereinafter otherwise provided for may be brought in the division 
or subdivision where the defendant or necessary party defendant 
may reside or be found, or in the division or subdivision where the 
plaintiff or one of the plaintiffs resides, at the election of the plaintiff, 
except in cases where other special provision is made in this code. 
In case neither the plaintiff nor the defendant resides within the
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Canal Zone, and the action is brought to seize or obtain title to prop-
erty of the defendant within the Canal Zone, the action shall be 
brought in the division or subdivision where the property which the 
plaintiff seeks to seize or obtain title to is situated or is found.

Actions against executors, administrators, and guardians touching 
the performance of their official duties, and actions for account and 
settlement by them, and actions for the distribution of the estates of 
deceased persons among the heirs and distributees, and actions for 
the payment of legacies, shall be brought in the division in which 
the will was admitted to probate, or letters of administration were 
granted, or the guardian was appointed.

Actions to obtain possession of real property, or to recover dam-
ages for injuries to real property, or to establish any interest or right 
in or to real property, shall be brought in the division where such 
property, or some part thereof, is situated.

And in all cases process may issue from the division of the district 
court in which an action or special proceedings is pending, to be in 
force in either division, to bring in defendants and to enforce all 
orders and decrees of the court.

The failure of the defendant to object to the venue of the action 
at the time of entering his appearance in the action shall be deemed 
a waiver on his part of all objections thereto, except in the case of 
actions against executors, administrators, and guardians, and for the 
distribution of estates and payment of legacies.

Sec . 112. Act io ns  for  div orc e .—Complaints for divorce shall be 
filed in the division of the district court in which the plaintiff resides. 
(Act Cong. Sept. 21,1922, C. 370, § 13, 42 Stat. 1008.)

Cro ss  Ref er en ce

Residence defined, see Civil Code, section 91.
Sec . 113. Cha ng e of  ve nu e .—The district judge may order a 

change of venue in any civil case or special proceeding from one 
division of said court to the other, whenever in his opinion, in the 
interest of justice, such action becomes necessary. Such change of 
venue may be ordered upon the motion of the judge, on the application 
of either party or by consent of parties.

Whenever a change of venue has been ordered by the court, the 
clerk shall immediately make out a true transcript of all the orders 
made in said cause, and certify thereto under his official seal, and 
transmit the same with the original papers in the case to the other 
division of the district, and the case shall be tried therein as if it 
had been instituted there originally.

CHAPTER 8.—MANNER OF COMMENCING CIVIL 
ACTIONS

Cro ss  Referenc e

Process may issue from one division of the district court to be in force in the 
other, see section 111.

Sec . 114. Acti on s , how  comme nce d .—Civil actions in the district 
court of the Canal Zone are commenced by filing a complaint.

! Sec . 115. Compl ai nt , ho w in do rse d ; wh en  sum mo ns  may  be  
issu ed , an d  how  wai ved .—The clerk must indorse on the complaint 
the day, month, and year that it is filed, and at any time within one 
year thereafter, the plaintiff may have a summons issued, and if the 
action be brought against two or more defendants, who reside in 
different divisions, may have a summons issued for each of such divi-
sions at the same time. But at any time within the year after the
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complaint is filed, the defendant may, in writing, or by appearing 
and answering or demurring, waive the issuing of summons; or, if 
the action be brought upon a joint contract of two or more defend-
ants, and one of them has appeared within the year, the other or 
others may be served or appear after the year at any time before 
trial.

Sec . 116. Summ on s , how  iss ue d , di re ct ed , an d  wh at  to  co nt ai n , 
in  ge ne ra l .—The summons must be directed to the defendant, signed 
by the clerk, and issued under the seal of the court, and must contain:

1. The names of the parties to the action, the court in which it is 
brought, and the division in which the complaint is filed;

2. A direction that the defendant appear and answer the com-
plaint within ten days, if the summons is served within the Canal 
Zone; within forty days, if served outside of the Canal Zone;

3. A notice that, unless the defendant so appears and answers, the 
plaintiff will take judgment for any money or damages demanded in 
the complaint as arising upon contract, or will apply to the court for 
any other relief demanded in the complaint.

Sec . 117. Ali as  summon s .—If the summons is returned without 
being served on any or all of the defendants, or if it has. been lost, 
the clerk, upon the demand of the plaintiff, may issue an alias sum-
mons in the same form as the original, and within such time as the 
original might have been served if it had not been lost or returned.

Seo . 118. Summo ns , ho w  ser ve d  and  re tu rn ed , in  ge ne ra l .—The 
summons may be served by the marshal, or by any other person over 
the age of eighteen, not a party to the action. A copy of the com-
plaint must be served, with the summons, upon each of the defendants. 
When the summons is served by the marshal, it must be returned, 
with his certificate of its service and of the service of any copy of 
the complaint, where such copy is served, to the office of the clerk from 
which it issued. When it is served by any other person, it must be 
returned to the same place, with an affidavit of such person of its 
service, and of the service of a copy of the complaint, where such copy 
is served.

Sec . 119. Ser vi ce  of  su mmo ns , in  ge ne ra l .—The summons must 
be served by delivering a copy thereof as follows:

1. If suit is against a foreign corporation, or a nonresident joint 
stock company or association doing business within the Canal Zone: 
To a managing or business agent, cashier or secretary, if such there 
be within the Canal Zone; or to any agent authorized to accept 
service for it.

2. If against a minor, under the age of fourteen years, residing 
within the Canal Zone: To such minor, personally, and also to his 
father, mother, or guardian; or if there be none within the Canal 
Zone, then to any person having the care or control of such minor, 
or with whom he resides, or in whose service he is employed.

3. If against a person residing within the Canal Zone who has 
been judicially declared to be of unsound mind, or incapable of 
conducting his own affairs, and for whom a guardian has been 
appointed: To such person, and also to his guardian.

4. In all cases where a corporation has forfeited its right to do 
business in the Canal Zone, by delivering a copy thereof to one of 
the persons who have become the trustees of the corporation and of 
its stockholders or members.

5. In all other cases to the defendant personally.
Sec . 120. Pro ce ed in gs  wh er e  th er e  ar e sev er al  de fe nd an ts , an d  

part  on ly  ar e ser ve d .—When the action is against two or more 
defendants jointly or severally liable on a contract, and the summons 
is served on one or more, but not on all of them, the plaintiff may
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proceed against the defendants served in the same manner as if they 
were the only defendants.

Seo . 121. Case s  in  whi ch  ser vi ce  of  summ ons  may  be  by  pu bli -
ca ti on , in  gen era l .—Where the person on whom service is to be 
made resides out of the Canal Zone; or has departed from the Zone; 
or can not, after due diligence, be found within the Zone; or conceals 
himself to avoid the service of summons; or is a corporation having 
no officer or other person upon whom summons may be served, who, 
after due diligence, can be found within the Zone, and the fact 
appears by affidavit to the satisfaction of the court, or the judge 
thereof; and it also appears by such affidavit, or by the verified 
complaint on file, that a cause of action exists against the defendant 
in respect to whom the service is to be made, or that he is a necessary 
or proper party to the action; or when it appears by such affidavit, 
or by the complaint on file, that it is an action which relates to or 
the subject of which is real or personal property in the Zone, in which 
such person defendant or corporation defendant has. or claims a 
lien or interest, actual or contingent, therein, or in which the relief 
demanded consists wholly or in part in excluding. such person or 
corporation from any interest therein, such court or judge may make 
an order that the service be made by the publication of the summons.

Cro ss  Refer enc e

Divorce actions, service by publication, see section 126.

Sec . 122. Man ne r  of  pu bli ca tio n  in  ge ne ra l .—The order must 
direct the publication to be made in such newspaper or newspapers, 
to be designated by the judge, as is, or are most likely to give notice 
to the person to be served, and for such length of time as may be 
deemed reasonable, at least once a week for three consecutive weeks; 
but the last publication against a defendant residing out of the Zone, 
or absent therefrom, must not be less than forty days before the day 
on which the defendant is required to appear. In case of publica-
tion, where the residence of a nonresident or absent defendant is 
known, the judge must direct a copy of the summons and complaint 
to be forthwith deposited by the clerk in the postoffice, directed to 
the person to be served, at his place of residence. If the residence 
of the defendant is unknown, then to his last known place of residence 
with the request to forward if not called for in five days.

In any case where service by publication may be ordered, the court 
or judge, upon application of the plaintiff, shall authorize personal 
service upon the defendant outside of the Canal Zone. Such service 
shall be made by delivering to the defendant in person a true copy 
of the summons and the complaint, and may be made by any person 
not a party to or otherwise interested in the subject matter in con-
troversy. Such service shall have only the effect of service of sum-
mons by publication. Return on such service shall be made under 
oath, with a notation of the time and place of service.

Sec . 123. Pro of  of  ser vi ce , how  mad e , in  ge ne ra l .—Proof of the 
service of summons and complaint must be as follows:

1. If served by the marshal or deputy, his certificate thereof;
2. If by any other person, his affidavit thereof; or,
3. In case of publication, the certificate of the clerk of the court 

to which a copy of the publication shall be attached; and a certificate 
of the clerk showing the deposit of a copy of the summons in the 
post office, if the same has been deposited; or,

4. The written admission of the defendant.
In case of service otherwise than by publication, the certificate 

or affidavit must state the time and place of service.
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Cro ss  Refere nce

Proof of service in divorce actions, see section 126.

Sec . 124. Whe n  jur isd ict io n  of  act ion  is  ac qu ir ed .—From the 
time of the service of the summons and of a copy of the complaint 
in a civil action, where service of a copy of the complaint is required, 
or of the completion of the publication when service by publication 
is ordered, the court is deemed to have acquired jurisdiction of the 
parties, and to have control of all the subsequent proceedings. In 
all cases where a corporation has forfeited its right to do business 
in the Canal Zone, the persons who become the trustees of the cor-
poration and of its stockholders or members may be sued in the 
corporate name of such corporation in like manner as if no forfeiture 
had occurred and from the time of service of the summons and of a 
copy of the complaint in a civil action, upon one of said trustees, or 
of the completion of the publication when service by publication is 
ordered, the court is deemed to have acquired jurisdiction of all said 
trustees, and to have control of all the subsequent proceedings. The 
voluntary appearance of a defendant is equivalent to personal service 
of the summons and copy of the complaint upon him.

PROCESS IN DIVORCE ACTIONS

Sec . 125. Pro ce ss  in  di vo rc e ac ti on s in  ge ne ra l .—The process 
and practice under proceedings for divorce shall be the same as in 
other cases in chancery except as otherwise provided in sections 112, 
126, 127, 147, and 1224 of this code or in chapter 5 of the Civil Code. 
(Act Cong. Sept. 21, 1922, C. 370, § 16, 42 Stat. 1010; Act Cong. 
Dec. 29,1926, C. 19, § 4, 44 Stat. 926.)

Sec . 126. Same ; pro ce ss  an d  ser vi ce , person al  an d  by  pub li ca -
ti on .— (a) Upon the filing of a complaint for divorce and the affi-
davit required by subdivision (b), of section 91 of the Civil Code, 
the clerk of the district court shall issue a summons requiring the 
defendant to appear and answer. If the defendant can be found in 
the Canal Zone, such summons shall be served by delivering to the 
defendant in person a true copy thereof and a copy of the complaint 
for divorce. If the defendant can not be found in the Canal Zone, 
the summons shall be returned to such clerk with an indorsement 
thereon showing such fact.

(b) Upon application of the plaintiff, accompanied by the affidavit 
required by subdivision (c), if the summons has not been served as 
provided in subdivision (a), the court, or the judge thereof, shall 
enter an order directing service of a summons by publication if it 
appears to the satisfaction of such court or judge—

(1) That the defendant can not be found in the Canal Zone; and
(2) That a proper cause for divorce is alleged in favor of the 

plaintiff; and
(3) Either (A) that the husband and wife have resided together 

in the Canal Zone and that the defendant has gone out of the Canal 
Zone and willfully refuses to return, so that process can not be 
personally served upon such defendant; or (B) that the marriage 
was celebrated in the Canal Zone and that the defendant has aban-
doned the plaintiff and gone out of the Canal Zone in disregard of 
his or her marital obligations.

(c) The plaintiff shall file, with the application for an order 
directing service of summons by publication, an affidavit stating the 
present address of the defendant, except that if such address is not 
known to the plaintiff such affidavit shall state the last known address 
of the defendant, and that, after the exercise of due diligence, the
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plaintiff has been unable to ascertain such present address. Such 
affidavit shall contain such other information as the court, or the 
judge thereof, may require.

(d) Upon entry of an order directing service of a summons by 
publication the clerk of the court shall cause such summons to be 
published at least once each week for three successive weeks in the 
newspaper designated in such order. The court, or the judge 
thereof, shall designate a newspaper printed and published in the 
Canal Zone and of general circulation therein, or a newspaper printed 
in English or having an English section or edition and published in 
the Republic of Panama and having a general circulation in the 
Canal Zone, which, in the opinion of the court or judge, will be most 
likely to give notice to the defendant. The clerk of the court shall 
mail a copy of the summons and a copy of the complaint, not later 
than ten days after the first publication of the summons, addressed 
to the defendant at his or her last known place of residence. The 
court is authorized to adopt rules prescribing the form of such 
summons.

(e) The clerk of the court, after the last publication of a summons, 
shall make certificate that the summons has been published and that 
a copy of the summons and complaint has been mailed as required in 
subdivision (d), and a copy of such summons as published shall be 
attached to such certificate. Such certificate and copy shall be 
evidence of such publication and mailing.

(f) In any case where service by publication may be ordered the 
court, or the judge thereof, upon application of the plaintiff, shall 
authorize personal service upon the defendant outside the Canal 
Zone. Such service shall be made by delivering to the defendant in 
person a true copy of the summons and a copy of the complaint for 
divorce, and may be made by any person not a party to or otherwise 
interested in the subject matter in controversy. Such service shall 
have only the effect of service of summons by publication. Return 
of such summons shall be made with a notation of the time and place 
of service and the fact that the defendant served is a nonresident of 
the Canal Zone. Such return shall be made under oath. The cost 
of making such service shall be borne by the party at whose instance 
the same was made, except that if made by any officer authorized to 
serve process, the actual cost of such service shall be included as a 
part of the cost of the case.

(g) All the facts relating to the service of summons, whether 
made personally or by publication, must be established to the satis-
faction of the court, or the judge thereof, before any decree is 

• entered pursuant to a complaint for divorce. (Act Cong. Sept. 21, 
1922, C. 370, § 15, 42 Stat. 1009; Act Cong. Dec. 29, 1926, C. 19, § 3, 
44 Stat. 924.)

Cro ss  Refer ences

Additional notice to defendant may be ordered in case of default, see section 
95 of the Civil Code.

No judgment for alimony unless defendant is personally served or appears, 
see section 101 of the Civil Code.

Residence defined, see section 91 of the Civil Code.

e Sec . 127. Tim e  for  app ea ra nc e  an d  an swer  in  sui ts  for  div orc e .—- 
In no divorce proceedings shall the cause stand for trial before the 
expiration of the time allowed for the defendant to appear and 
answer. A summons issued or published under section 126 shall 
require the defendant to appear and answer—

(1) Within ten days after personal service thereof if such serv-
ice is had in the Canal Zone;
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(2) Within thirty days after personal service thereof if such 
service is had in the Republic of Panama;

(3) Within ninety days after personal service if such service is 
had outside of the Canal Zone and the Republic of Panama;

(4) Within thirty days after the first publication of summons if 
the defendant resides in the Canal Zone or the Republic of Panama; 
and

(5) Within ninety days after the first publication of summons if 
the defendant resides outside the Canal Zone and the Republic of 
Panama. (Act Cong. Sept. 21, 1922, C. 370, § 16, 42 Stat. 1010; 
Act Cong. Dec. 29, 1926, C. 19, § 4, 44 Stat. 926.)

CHAPTER 9.—PLEADINGS IN CIVIL ACTIONS

PLEADINGS IN GENERAL

Sec . 128. Defi ni ti on  of  ple ad in gs .—The pleadings are the 
formal allegations by the parties of their respective claims and 
defenses, for the judgment of the court.

Sec . 129. Thi s  co de  pre scr ib es  th e  for m an d  rul es  of  ple ad in gs .— 
The forms of pleading in civil actions, and the rules by which the 
sufficiency of the pleadings is to be determined, are those prescribed 
in this code.

Sec . 130. Wha t  plea di ng s ar e al lo wed .—The only pleadings 
allowed on the part of the plaintiff are:

1. The complaint;
2. The demurrer to the answer;
3. The demurrer to the cross-complaint;
4. The answer to the cross-complaint.
And on the part of the defendant:
1. The demurrer to the complaint;
2. The answer;
3. The cross-complaint;
4. The demurrer to the answer to the cross-complaint.

COMPLAINT

Sec . 131. Compla in t , fir st  ple ad in g .—The first pleading on the 
part of the plaintiff is the complaint.

Sec . 132. Compl ai nt , wh at  to  co nt ai n .—The complaint must 
contain:

1. The title of the action, the name of the court and division in 
which the action is brought, and the names of the parties to the 
action;

2. A statement of the facts constituting the cause of action, in 
ordinary and concise language;

3. A demand of the relief which the plaintiff claims. If the 
recovery of money or damages be demanded, the amount thereof 
must be stated.

Sec . 133. Sta te men t  of  fa ct s in  di vo rce  co mpl ai nt .—In the 
action for divorce the complaint must set forth, among other mat-
ters, as near as can be ascertained, the following facts:

(1) The State or country in which the parties were married.
(2) The date of marriage.
(3) The date of separation.
(4) The number of years from marriage to separation.
(5) The number of children of the marriage, if any, and if none, a 

statement of that fact.
(6) The ages of the minor children.

3051°—33-----59
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Sec . 134. Cau ses  of  ac ti on  whi ch  may  be  un it ed  ; ca use s  un ite d  
must  bel on g  to  on e cl ass .—The plaintiff may unite several causes 
of action in the same complaint, where they all arise out of:

1. Contracts, express or implied;
2. Claims to recover damages for the withholding of specific real 

property, or for waste committed thereon, and the rents and profits 
of the same;

3. Claims to recover specific personal property, with or without 
damages for the withholding thereof;

4. Claims against a trustee by virtue of a contract or by operation 
of law;

5. Injuries to character;
6. Injuries to person;
7. Injuries to property;
8. Claims arising out of the same transaction, or transactions 

connected with the same subject of action, and not included within 
one of the foregoing subdivisions of this section.

The causes of action so united must all belong to one only of these 
classes, and must affect all the parties to the action, and not require 
different places of trial, and must be separately stated; but an action 
for malicious arrest and prosecution, or either of them, may be 
united with an action for either an injury to character or to the 
person; provided, however, that in any action brought by the hus-
band and wife, to recover damages caused by any injury to the 
wife, all consequential damages suffered or sustained by the husband 
alone, including loss of the services of his said wife, moneys expended 
and indebtedness incurred by reason of such injury to his said wife, 
may be alleged and recovered without separately stating such cause 
of action arising out of such consequential damages suffered or 
sustained by the husband; provided, further, that causes of action 
for injuries to person and injuries to property, growing out of 
the same tort, may be joined in the same complaint, and it is not 
required that they be stated separately.

DEMURRER TO COMPLAINT
Sec . 135. Whe n  def end an t  may  de mur .—The defendant may de-

mur to the complaint within the time required in the summons 
to answer, when it appears upon the face thereof, either:

1. That the court has no jurisdiction of the person of the de-
fendant, or the subject of the action;

2. That the plaintiff has not legal capacity to sue;
3. That there is another action pending between the same parties 

for the same cause;
4. That there is a defect or misjoinder of parties plaintiff or 

defendant;
5. That several causes of action have been improperly united, or 

not separately stated;
6. That the complaint does not state facts sufficient to constitute 

a cause of action;
7. That the complaint is ambiguous;
8. That the complaint is unintelligible; or,
9. That the complaint is uncertain.
Sec . 136. Demurr er  must  spec ify  gr ou nd s  ; may  be  ta ke n  to  par t ; 

ma y  an swe r  an d  de mur  at  same  ti me .—The demurrer must dis-
tinctly specify the grounds upon which any of the objections* to 
the complaint are taken. Unless it does so, it may be disregarded. 
It may be taken to the whole complaint, or to any of the causes 
of action stated therein, and the defendant may demur and answer 
at the same time.
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Sec . 137. Wha t  pro ce edi ngs  ar e to  be  had  wh en  co mpla in t  is  
ame nd ed .—If the complaint is amended, a copy of the amendments 
must be filed, or the court may, in its discretion, require the com-
plaint as amended to be filed, and a copy of the amendments or 
amended complaint must be served upon the defendants affected 
thereby. The defendant must answer the amendments, or the com-
plaint as amended, within ten days after service thereof, or such 
other time as the court may direct, and judgment by default may 
be entered upon failure to answer, as in other cases.

Sec . 138. Obje ct ion  not  appe ar ing  on  compl ai nt , may  be  ta ke n  
by  an swe r .—When any of the matters enumerated in section 135 do 
not appear upon the face of the complaint, the objection may be 
taken by answer.

Sec . 139. Obje ct io ns , wh en  de eme d  wa iv ed .—If no objection be 
taken, either by demurrer or answer, the defendant must be deemed 
to have waived the same, excepting only the objection to the juris-
diction of the court, and the objection that the complaint does not 
state facts sufficient to constitute a cause of action.

ANSWER
Sec . 140. Answe r , wh at  to  co nt ai n .—The answer of the defend-

ant shall contain:
1. A general or specific denial of the material allegations of the 

complaint controverted by the defendant.
2. A statement of any new matter constituting a defense or 

counterclaim.
If the complaint be verified, the denial of each allegation contro-

verted must be specific, and be made positively, or according to the 
information and belief of the defendant. If the defendant has no 
information or belief upon the subject sufficient to enable him to 
answer an allegation of the complaint, he may so state in his answer, 
and place his denial on that ground. If the complaint be not verified, 
a general denial is sufficient, but only puts in issue the material 
allegations of the complaint.

Sec . 141. Act io ns  to  re co ve r  in sur an ce ; wh at  def end an t  cla im -
in g  ex empt io n  must  set  up .—In an action to recover upon a contract 
of insurance wherein the defendant claims exemption from liability 
upon the ground that, although the proximate cause of the loss was 
a peril insured against, the loss was remotely caused by or would 
not have occurred but for a peril excepted in the contract of insur-
ance, the defendant shall in his answer set forth and specify the 
peril which was the proximate cause of the loss, in what manner the 
peril excepted contributed to the loss or itself caused the peril insured 
against, and if he claim that the peril excepted caused the peril 
insured against, he shall in his answer set forth and specify upon 
what premises or at what place the peril excepted caused the peril 
insured against.

Sec . 142. Whe n  co un te rc la im  may  be  set  up .—The counterclaim 
mentioned in section 140 must be one existing in favor of a defend-
ant and against a plaintiff, between whom a several judgment might 
be had in the action, and arising out of one of the following causes 
of action:

1. A cause of action arising out of the transaction set forth in 
the complaint as the foundation of the plaintiff’s claim, or connected 
with the subject of the action;

2. In an action arising upon contract; any other cause of action 
arising also upon contract and existing at the commencement of 
the action.
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Sec . 143. Whe n  de fen da nt  omi ts  to  set  up  co un ter cl ai m .—If 
the defendant omits to set up a counterclaim upon a cause arising 
out of the transaction set forth in the complaint as the foundation 
of the plaintiff’s claim, neither he nor his assignee can afterwards 
maintain an action against the plaintiff therefor.

Sec . 144. Coun te rc la im no t  ba rre d  by  de at h  or  assi gn men t .— 
When cross demands have existed between persons under such cir-
cumstances that, if one had brought an action against the other, a 
counterclaim could have been set up, the two demands shall be deemed 
compensated, so far as they equal each other, and neither can be 
deprived of the benefit thereof by the assignment or death of the 
other.

Sec . 145. Answe r  may  co nt ain  sev er al  gr ou nd s of  de fen se ; 
DEFENDANT MAY ANSWER PART AND DEMUR TO PART OF COMPLAINT.--
The defendant may set forth by answer as many defenses and 
counterclaims as he may have. They must be separately stated, 
and the several defenses must refer to the causes of action which 
they are intended to answer, in a manner by which they may be 
intelligibly distinguished. The defendant may also answer one or 
more of the several causes of action stated in the complaint and 
demur to the residue.

Sec . 146. Cro ss -co mpla in t , in  ge ne ra l .—Whenever the defendant 
seeks affirmative relief against any party, relating to or depending 
upon the contract, transaction, matter, happening or accident upon 
which the action is brought, or affecting the property to which the 
action relates, he may, in addition to his answer, file at the same 
time, or by permission of the court subsequently, a cross-complaint. 
The cross-complaint must be served upon the parties affected 
thereby, and such parties may demur or answer thereto as to the 
original complaint. If any of the parties affected by the cross-
complaint have not appeared in the action, a summons upon the 
cross-complaint must be issued and served upon them in the same 
manner as upon the commencement of an original action.

Sec . 147. Cro ss -co mpla int  for  div orc e  an d  proc ee di ng s  th er eo n .— 
In addition to an answer, the defendant may file a cross-complaint 
for divorce; and when filed the court shall decree the divorce to the 
party legally entitled thereto. If the original complaint be dis-
missed after the filing of the cross-complaint, the defendant may 
proceed to the trial of the cross-complaint without further notice 
to the adverse party; and the case upon such cross-complaint shall 
in all things be governed by the same rules applicable to a case on 
an original complaint. (Act Cong. Sept. 21, 1922, C. 370, § 19, 
42 Stat. 1010.)

DEMURRER TO ANSWER
Sec . 148. Whe n  pla in ti ff  may  demur  to  an swer .—The plaintiff 

may within ten days after the service of the answer demur thereto, 
or to one or more of the several defenses or counterclaims set up 
therein.

Sec . 149. Gro un ds  of  de mu rrer .—The demurrer may be taken 
upon one or more of the following grounds:

1. That several causes of counterclaim have been improperly 
joined, or not separately stated;

2. That the answer does not state facts sufficient to constitute a 
defense or counterclaim;

3. That the answer is ambiguous;
4. That the answer is unintelligible; or
5. That the answer is uncertain.
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ve ri fica tio n  of  ple ad in gs

Seo . 150. Veri fic at io n of  plea di ng s .—Every pleading must be 
subscribed by the party or his attorney; and when the complaint 
is verified, or when the Government, or any officer of the Govern-
ment, in his official capacity, is plaintiff, the answer must be veri-
fied, unless the admission of the truth of the complaint might sub-
ject the party to a criminal prosecution, or, unless an officer of the 
Government, in his official capacity, is defendant. In all cases of a 
verification of a pleading, the affidavit of the party must state that 
the same is true of his own knowledge, except as to the matters 
which are therein stated on his information or belief, and as to 
those matters that he believes it to be true; and where a pleading 
is verified, it must be by the affidavit of a party, unless the parties 
are absent from the division where the attorney has his office, or 
from some cause unable to verify it, or the facts are within the 
knowledge of his attorney or other person verifying the same. 
When the pleading is verified by the attorney, or any other person 
except one of the parties, he must set forth in the affidavit the rea-
sons why it is not made by one of the parties. When a corporation 
is a party, the verification may be made by any officer thereof. 
When the Government, or any officer of the Government in his 
official capacity, is plaintiff, the complaint need not be verified.

Sec . 151. Copy  of  wr it te n  in stru men t  co nt ai ne d  in  co mp la in t  
ad mit te d , un le ss  an swer  is  ve ri fi ed .—When an action is brought 
upon a written instrument, and the complaint contains a copy of 
such instrument, or a copy is annexed thereto, the genuineness and 
due execution of such instrument are deemed admitted, unless the 
answer denying the same be verified.

Sec . 152. Whe n  de fen se  is  fou nd ed  on  wr it ten  in str um en t  set  
OUT IN ANSWER, ITS EXECUTION ADMITTED, UNLESS DENTED BY PLAINTIFF 
und er  oa th .—When the defense to an action is founded on a written 
instrument, and a copy thereof is contained in the answer, or is 
annexed thereto, the genuineness and due execution of such instru-
ment are deemed admitted, unless the plaintiff file with the clerk, 
within ten days after receiving a copy of the answer, an affidavit 
denying the same, and serve a copy thereof on the defendant.

Sec . 153. Exce ptio ns  to  ru le s pre scr ib ed  by  tw o  pre ce di ng  sec -
tio ns .—But the execution of the instrument mentioned in sections 
151 and 152, is not deemed admitted by a failure to deny the same 
under oath, if the party desiring to controvert the same is, upon 
demand, refused an inspection of the original. Such demand must 
be in writing, served by copy, upon the adverse party or his attorney, 
and filed with the papers in the case.

GENERAL RULES OF PLEADING

_ Sec . 154. Ple ad in gs  to  be  lib era lly  co nst ru ed .—In the construc-
tion of a pleading, for the purpose of determining its effect, its 
allegations must be liberally construed, with a view to substantial 
justice between the parties.

Sec . 155. Sha m an d  ir rel ev an t  an swer s , an d  so  for th , may  be  
stri ck en  ou t .—Sham and irrelevant answers, and irrelevant and 
redundant matter inserted in a pleading, may be stricken out, upon 
such terms as the court may, in its discretion, impose.

Sec . 156. How to  sta te  an  acc oun t  in  a  plea di ng .—It is not 
necessary for a party to set forth in a pleading the items of an 
account therein alleged, but he must deliver to the adverse party, 
within five days after a demand thereof in writing, a copy of the
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account, or be precluded from giving evidence thereof. The court 
or judge may order a further account when the one delivered is too 
general, or is defective in any particular.

Sec . 157. Descr ipti on  of  rea l  pro per ty  in  a  plea di ng .—In an 
action for the recovery of real property, it must be described in the 
complaint with such certainty as to enable an officer, upon execution, 
to identify it.

Sec . 158. Jud gme nt s , how  ple ad ed .—In pleading a judgment or 
other determination of a court, officer, or board, it is not necessary 
to state the facts conferring jurisdiction, but such judgment or 
determination may be stated to have been duly given or made. If 
such allegation be controverted, the party pleading must establish on 
the trial the facts conferring jurisdiction.

Sec . 159. Con di ti on s  pre ce de nt , ho w  to  be  ple ad ed .—In pleading 
the performance of conditions precedent in a contract, it is not neces-
sary to state the facts showing such performance, but it may be 
stated generally that the party duly performed all the conditions 
on his part, and if such allegation be controverted, the party pleading 
must establish, on the trial, the facts showing such performance.

Sec . 160. Sta tu te  of  li mit at io ns , how  ple ad ed .—In pleading the 
statute of limitations it is not necessary to state the facts showing 
the defense, but it may be stated generally that the cause of action 
is barred by the provisions of section------ (giving the number of the
section and subdivision thereof, if it is so divided, relied upon) of 
the Code; and if such allegation be controverted, the party pleading 
must establish, on the trial, the facts showing that the cause of 
action is so barred.

Sec . 161. Lib el  an d  sla nd er , how  sta ted  in  co mpla in t .—In an 
action for libel or slander it is not necessary to state in the complaint 
any extrinsic facts for the purpose of snowing the application to 
the plaintiff of the defamatory matter out of which the cause of 
action arose; but it is sufficient to state, generally, that the same was 
published or spoken concerning the plaintiff; and if such allegation 
be controverted, the plaintiff must establish on the trial that it was so 
published or spoken.

Sec . 162. Ans we r  in  suc h  case s .—In the actions mentioned in 
section 161 the defendant may, in his answer, allege both the truth 
of the matter charged as defamatory, and any mitigating circum-
stances, to reduce the amount of damages; and whether he prove 
the justification or not, he may give in evidence the mitigating 
circumstances.

Sec . 163. All eg at io ns  no t  de ni ed , wh en  to  be  de emed  tr ue ; 
wh en  to  be  de emed  co nt ro ve rt ed .—Every material allegation of the 
complaint, not controverted by the answer, must, for the purposes 
of the action, be taken as true; the statement of any new matter in 
the answer in avoidance or constituting a defense or counterclaim, 
must, on the trial, be deemed controverted by the opposite party.

Sec . 164. A mat er ia l  all ega ti on  de fine d .—A material allegation 
in a pleading is one essential to the claim or defense, and which 
could not be stricken from the pleading without leaving it 
insufficient.

Sec . 165. Supple men ta l  co mpla int  an d  an swer .—The plaintiff 
and defendant, respectively, may be allowed, on motion, to make 
a supplemental complaint or answer, alleging facts material to the 
case occurring after the former complaint or answer.

; Sec . 166. Ple ad in gs  subseq uen t  to  compl ai nt  mu st  be  fil ed  an d  
’ ser ve d .—All pleadings subsequent to the complaint, must be filed 

with the clerk, and copies thereof served upon the adverse party or 
his attorney.
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VARIANCE; MISTAKES IN PLEADING AND AMENDMENTS

Sec . 167. Mate ria l  va ri an ce , now pro vi ded  for .—No variance 
between the allegation in a pleading and the proof is to be deemed 
material, unless it has actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits. 
Whenever it appears that a party has been so misled, the court may 
order the pleading to be amended, upon such terms as may be just.

Sec . 168. Imma ter ia l  va ri an ce , how  prov id ed  for .—Where the 
variance is not material, as provided in section 167, the court may 
direct the fact to be found according to the evidence, or may order 
an immediate amendment, without costs.

Sec . 169. Wha t  no t  to  be  de eme d  a  va ri an ce .—Where, however, 
the allegation of the claim or defense to which the proof is directed, 
is unproved, not in some particular or particulars only, but in its 
general scope and meaning, it is not to be deemed a case of variance, 
within sections 167 and 168, but a failure of proof.

Sec . 170. Amen dm en ts  of  co ur se , an d  effect  of  de mu rrer .—Any 
pleading may be amended once by the party of course, and without 
costs, at any time before answer or demurrer filed, or after demurrer 
and before the trial of the issue of law thereon, by filing the same as 
amended and serving a copy on the adverse party, who may have ten 
days thereafter in which to answer or demur to the amended 
pleading. A demurrer is not waived by filing an answer at the same 
time; and when the demurrer to a complaint is overruled and there 
is no answer filed, the court may, upon such terms as may be just, 
allow an answer to be filed. If a demurrer to the answer be over-
ruled, the facts alleged in the answer must be considered as denied, 
to the extent mentioned in section 163.

Sec . 171. Plea di ng  may  be  ame nd ed .—The court may in further-
ance of justice, and on such terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out the 
name of any party, or by correcting a mistake in the name of a party, 
or a mistake in any other respect; and may, upon like terms, enlarge 
the time for answer or demurrer. The court may likewise, in its 
discretion, after notice to the adverse party, allow, upon such terms 
as may be just, an amendment to any pleading or proceeding in other 
particulars; and may upon like terms allow an answer to be made 
after the time limited by this code.

Rel ie f  fro m ju dg men t  or  or de r ; ti me  for  app lic at io n ; pro -
ced ure .—And may, also, upon such terms as may be just, relieve a 
party or his legal representative from a judgment, order, or other 
proceeding taken against him through his mistake, inadvertence, sur-
prise, or excusable neglect; provided, that application therefor be 
made within a reasonable time, but in no case exceeding six months 
after such judgment, order, or proceeding was taken (and provided, 
further, that said application must be accompanied with a copy of 
the answer, or other pleading proposed to be filed therein, otherwise 
said application shall not be granted). When from any cause the 
summons in an action has not been personally served on the 
defendant, the court may allow, on such terms as may be just, such 
defendant or his legal representative, at any time within one year 
after the rendition of any judgment in such action, to answer to 
the merits of the original action.

Act ion  to  re co ve r  per sonal  pro per ty .—When, in an action to 
recover the possession of personal property, the person making any 
affidavit did not truly state the value of the property, and the officer 
taking the property, or the sureties on any bond or undertaking 
is sued for taking the same, the officer or sureties may in their
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answer set up the true value of the property, and that the person 
in whose behalf said affidavit was made was entitled to the possession 
of the same when said affidavit was made, or that the value in the 
affidavit stated was inserted by mistake, the court shall disregard 
the value as stated in the affidavit, and give judgment according to 
the right of possession of said property at the time the affidavit was 
made.

Sec . 172. Sui ng  a  par ty  by  a  fi cti ti ou s  na me , wh en  al lo wed .— 
When the plaintiff is ignorant of the name of a defendant, he must 
state that fact in the complaint, and such defendant may be desig-
nated in any pleading or proceeding by any name, and when his true 
name is discovered, the pleading or proceeding must be amended 
accordingly.

Sec . 173. No er ro r  or  de fec t  to  be  re gar ded  un less  it  af fec ts  
substa nti al  ri gh ts .—The court must, in every stage of an action, 
disregard any error, improper ruling, instruction, or defect, in the 
pleadings or proceedings which, in the opinion of said court, does not 
affect the substantial rights of the parties. No judgment, decision, 
or decree shall be reversed or affected by reason of any error, ruling, 
instruction, or defect, unless it shall appear from the record that such 
error, ruling, instruction, or defect was prejudicial, and also that 
by reason of such error, ruling, instruction, or defect, the said party 
complaining or appealing sustained and suffered substantial injury, 
and that a different result would have been probable if such error, 
ruling, instruction, or defect had not occurred or existed. There 
shall be no presumption that error is prejudicial, or that injury was 
done if error is shown.

Sec . 174. Time  to  amen d or  an swe r , ru nn in g of .—When a 
demurrer to any pleading is sustained or overruled, and time to 
amend or answer is given, the time so given runs from the service 
of notice of the decision or order.

CHAPTER 10.—PROVISIONAL REMEDIES IN CIVIL 
ACTIONS

ARREST AND BAIL

Sec . 175. No per son  to  be  ar re ste d  ex ce pt  as  pre scr ib ed  by  th is  
co de .—No> person can be arrested in a civil action, except as pre-
scribed in this code.

Sec . 176. Cas es  in  whi ch  de fen da nt  may  be  ar re ste d .—The 
defendant may be arrested, as hereinafter prescribed, in the follow-
ing cases:

1. In an action for the recovery of money or damages on a cause 
of action arising upon contract, express or implied, when the 
defendant is about to depart from the Canal Zone with intent to 
defraud his creditors.

2. In an action for a fine or penalty, or for money or property 
embezzled, or fraudulently misapplied, or converted to his own use, 
by a public officer, or an officer of a corporation, or an attorney, fac-
tor, broker, agent, or clerk, in the course of his employment as such, 
or by any other person in a fiduciary capacity; or for misconduct 
or neglect in office, or in a professional employment, or for a willful 
violation of duty.

3. In an action to recover the possession of personal property 
unjustly detained, when the property, or any part thereof, has been 
concealed, removed, or disposed of, to prevent its being found or 
taken by the marshal.
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4. When the defendant has been guilty of a fraud in contracting 
the debt or incurring the obligation for which the action is brought; 
or in concealing or disposing of the property for the taking, deten-
tion, or conversion, of which the action is brought.

5. When the defendant has removed or disposed of his property, 
or is about to do so, with intent to defraud his creditors.

Sec . 177. Affi dav it  to  ob ta in or de r , wh at  to  co nt ai n .—The 
order for the arrest of the defendant may be made whenever it 
appears to the judge, by the affidavit of the plaintiff, or some other 
person, that a sufficient cause of action exists, and that the case is one 
of those mentioned in section 176. The affidavit must be either posi-
tive or upon information and belief; and when upon information 
and belief, it must state the facts upon which the information and 
belief are founded. If an order of arrest be made, the affidavit must 
be filed with the clerk of the court.

Sec . 178. Sec ur it y  by  pla in ti ff  be for e or de r  of  ar re st .—Before 
making the order, the judge must require a written undertaking on 
the part of the plaintiff, with sureties in an amount to be fixed by 
the judge, which must be at least $500, to the effect that the plaintiff 
will pay all costs which may be adjudged to the defendant, and all 
damages which he may sustain by reason of the arrest, if the same 
be wrongful, or without sufficient cause, not exceeding the sum speci-
fied in the undertaking. The undertaking must be filed with the 
clerk of the court.

Sec . 179. Ord er , wh en  ma de , an d  it s  form .—The order may be 
made at the time of the issuing of the summons,, or any time after-
wards before judgment. It must require the marshal forthwith to 
arrest the defendant and hold him to bail in a specified sum, and to 
return the order at a time therein mentioned, to the clerk of the 
court.

Sec . 180. Affid av it  an d  or de r  to  be  de li ve red  to  the  marsh al , 
an d  co py  to  de fen da nt .—The order of arrest, with a copy of the 
affidavit upon which it is made, must be delivered to the marshal, 
who, upon arresting the defendant, must deliver to him a copy of the 
affidavit, and also, if desired, a copy of the order of arrest.

Sec . 181. Arre st , ho w ma de .—The marshal must execute the 
order by arresting the defendant and keeping him in custody until 
discharged by law.

Sec . 182. Defen dan t  to  be  di sc ha rg ed  on  ba il  or  depo sit .—The 
defendant, at any time before execution, must be discharged from 
the arrest, either upon giving bail or upon depositing the amount 
mentioned in the order of arrest.

Sec . 183. Bai l , how  gi ven .—The defendant may give bail by caus-
ing a written undertaking to be executed by two or more sufficient 
sureties, to the effect that they are bound in the amount mentioned 
in the order of arrest, that the defendant will at all times render him-
self amenable to the process of the court, during the pendency of the 
action, and to such as may be issued to enforce the judgment therein, 
or that they will pay to the plaintiff the amount of any judgment 
which may be recovered in the action.

Sec . 184. Surr end er  of  def end an t .—At any time before judg-
ment, or within ten days thereafter, the bail may surrender the 
defendant in their exoneration; or he may surrender himself to the 
marshal.

Sec . 185. Same .—For the purpose of surrendering the defendant, 
the bail, at any time or place before they are finally charged, may 
themselves arrest, or, by a written authority indorsed on a certified 
copy of the undertaking, may empower the marshal to do so. Upon 
the arrest of defendant by the marshal, or upon his delivery to the
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marshal by the bail, or upon his own surrender, the bail are exoner-
ated, if such arrest, delivery, or surrender take place before the 
expiration of ten days after judgment; but if such arrest, delivery, 
or surrender be not made within ten days after judgment, the bail 
are finally charged on their undertaking, and bound to pay the 
amount of the judgment within ten days thereafter.

Sec . 186. Bai l , how  pro ce ed ed  ag ai ns t .—If the bail neglect or 
refuse to pay the judgment within ten days after they are finally 
charged, an action may be commenced against such bail for the 
amount of the original judgment.

Sec . 187. Bai l , how  exo ner ate d .—The bail are exonerated by the 
death of the defendant or his imprisonment in jail or in the peni-
tentiary, or by his legal discharge from the obligation to render 
himself amenable to the process.

Sec . 188. Deli ve ry  of  un de rt ak in g  to  pla in ti ff , and  it s  ac ce pt -
anc e or  re jec ti on  by  hi m .—Within the time limited for that pur-
pose, the marshal must file the order of arrest in the office of the 
clerk of the court in which the action is pending, with his return 
indorsed thereon, together with a copy of the undertaking of the 
bail. The original undertaking he must retain in his possession 
until filed, as herein provided. The plaintiff, within ten days there-
after, may serve upon the marshal a notice that he does not accept 
the bail, or he is deemed to have accepted them, and the marshal 
is exonerated from liability. If no notice be served within ten days, 
the original undertaking must be filed with the clerk of the court.

Sec . 189. Not ic e of  just ifi ca ti on ; ne w  un de rt ak in g , if  ot he r  
ba il .—Within five days after the receipt of notice, the marshal or 
defendant may give to the plaintiff or his attorney notice of the 
justification of the same, or other bail (specifying the places of 
residence and occupations of the latter), before the judge or clerk of 
the court, at a specified time and place; the time to be not less than 
five nor more than ten days thereafter, except by consent of parties. 
In case other bail be given, there must be a new undertaking.

Sec . 190. Qual ifi ca ti ons  of  ba il .—The qualifications of bail are 
as follows:

1. Each of them must be a resident of the Canal Zone.
2. Each must be worth the amount specified in the order of the 

arrest, or the amount to which the order is reduced, as provided in 
this subchapter, over and above all his debts and liabilities, exclusive 
of property exempt from execution; but the judge or clerk, on justi-
fication, may allow more than two sureties to justify severally, in 
amounts less than that expressed in the order, if the whole justifica-
tion be equivalent to that of two sufficient bail.

Sec . 191. Just ific at io n  of  ba il .—For the purpose of justification, 
each of the bail must attend before the judge or clerk, at the time 
and place mentioned in the notice, and may be examined on oath 
on the part of the plaintiff, touching his sufficiency, in such manner 
as the judge or clerk, in his discretion, may think proper. The 
examination must be reduced to writing, and subscribed by the bail, 
if required by the plaintiff.

Sec . 192. All ow an ce  of  ba il .—If the judge or clerk find the bail 
sufficient, he must annex the examination to the undertaking, indorse 
his allowance thereon, and cause them to be filed, and the marshal 
is thereupon exonerated from liability.

y Sec . 193. Dep os it  of  mone y  wi th  ma rsh al .—The defendant may, 
at the time of his arrest, instead of giving bail, deposit with the 
marshal the amount mentioned in the order. In case the amount of 
the bail be reduced, as provided in this subchapter, the defendant 
may deposit such amount instead of giving bail. In either case the
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marshal must give the defendant a certificate of the deposit made, 
and the defendant must be discharged from custody.

Sec . 194. Payme nt  of  mon ey  in to  co ur t  by  mars ha l .—The mar-
shal must, immediately after the deposit, pay the same into court, 
and take from the clerk receiving the same two certificates of such 
payment, the one of which he shall deliver to the plaintiff’s attor-
ney, and the other to the defendant. For any default in making 
such payment, the same proceedings may be had on the official bond 
of the marshal, to collect the sum deposited, as in other cases of 
delinquency.

Sec . 195. Sub sti tu ti ng  ba il  fo r  de pos it .—If money is deposited, 
as provided in sections 193 and 194, bail may be given and may justify 
upon notice, at any time before judgment; and on the filing of the 
undertaking and justification with the clerk, the money deposited 
must be refunded to the defendant.

Sec . 196. Mon ey  dep osi te d , ho w  appl ie d  or  di spo sed  of .—Where 
money has been deposited, if it remain on deposit at the time of the 
recovery of a judgment in favor of the plaintiff, the clerk must, 
under the direction of the court, apply the same in satisfaction 
thereof; and after satisfying the judgment, refund the surplus, if 
any, to the defendant. If the judgment is in favor of the defendant, 
the clerk must, under like direction of the court, refund to him the 
whole sum deposited and remaining unapplied.

Sec . 197. Mar sha l , wh en  li ab le  as  ba il , an d  hi s  di sch ar ge  fro m  
li ab il it y .—If, after being arrested, the defendant escape or is 
rescued, the marshal is liable as bail; but he may discharge himself 
from such liability by the giving of bail at any time before judgment.

Sec . 198. Pro ce ed in gs  on  jud gme nt  aga in st  mar sha l .—If a judg-
ment is recovered against the marshal upon his liability as bail, and 
an execution thereon is returned unsatisfied in whole or in part, the 
same proceedings may be had on his official bond, for the recovery 
of the whole or any deficiency, as in other cases of delinquency.

Sec . 199. Mot io n to  va ca te  ord er  of  ar res t  or  re du ce  ba il ; 
affi da vi ts  on  mot io n .—A defendant arrested may, at any time before 
the trial of the action, or if there be no trial, before the entry of 
judgment, apply to the court or judge, upon reasonable notice, to 
vacate the order of arrest or to reduce the amount of bail. If the 
application be made upon affidavits on the part of the defendant, 
but not otherwise, the plaintiff may oppose the same by affidavits or 
other proofs, in addition to those on which the order of arrest was 
made.

Sec . 200. Whe n  the  or de r  va ca te d  or  ba il  red uc ed .—If, upon 
such application, it appears that there was not sufficient cause for 
the arrest, the order must be vacated; or if it appears that the bail 
was fixed too high, the amount must be reduced.

CLAIM AND DELIVERY OF PERSONAL PROPERTY

Sec . 201. Deli ver y of  perso nal  pro per ty , wh en  it  may  be  
cla im ed .—The plaintiff in an action to recover the possession of 
personal property may, at the time of issuing the summons, or at 
any time before answer, claim the delivery of such property to him 
as provided in this subchapter.

Sec . 202. Affid av it  an d it s re qui site s .—Where a delivery is 
claimed, an affidavit must be made by the plaintiff, or by some one 
in his behalf, showing:

1. That the plaintiff is the owner of the property claimed (par-
ticularly describing it), or is entitled to the possession thereof;

2. That the property is wrongfully detained by the defendant;
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3. The alleged cause of the detention thereof, according to his best 
knowledge, information, and belief;

4. That it has not been taken for a tax, assessment, or fine, pur-
suant to a statute; or seized, under an execution or an attachment 
against the property of the plaintiff; or, if so seized, that it is by 
statute exempt from such seizure;

5. The actual value of the property.
Sec . 203. Req ui sit io n  to  mar sha l  to  ta ke  an d  de li ve r  the  pro p-

er ty .—The plaintiff or his attorney may, thereupon, by an indorse-
ment in writing upon the affidavit, require the marshal to take the 
property from the defendant.

Sec . 204. Sec ur it y  on  the  part  of  th e plai nti ff , an d  pro ce ed -
in gs  in  ser vi ng  th e or de r .—Upon a receipt of the affidavit and 
notice, with a written undertaking, executed by two or more sufficient 
sureties, approved by the marshal, to the effect that they are bound 
to the defendant in double the value of the property as stated in the 
affidavit for the prosecution of the action, for the return of the prop-
erty to the defendants, if return thereof be adjudged, and for the 
payment to him of such sum as may from any cause be recovered 
against the plaintiff, the marshal must forthwith take the property 
described in the affidavit, if it be in the possession of the defendant 
or his agent, and retain it in his custody. He must, without delay, 
serve on the defendant a copy of the affidavit, notice, and undertak-
ing, by delivering the same to him personally, if he can be found, or 
to his agent from whose possession the property is taken; or, if 
neither can be found, by leaving them at the usual place of abode of 
either, with some person of suitable age and discretion, or, if neither 
have any known place of abode, by putting them in the nearest post 
office, directed to the defendant.

Sec . 205. Exc ept io n  to  su re ti es  and  pro ce ed in gs  the re on , or  on  
fail ur e  to  ex ce pt .—The defendant may, within two days after the 
service of a copy of the affidavit and undertaking, give notice to the 
marshal that he excepts to the sufficiency of the sureties. If he fails 
to do so, he is deemed to have waived all objections to them. When 
the defendant excepts, the sureties must justify on notice in like 
manner as upon bail on arrest; and the marshal is responsible for 
the sufficiency of the sureties until the objection to them is either 
waived or until they justify. If the defendant except to the sureties, 
he can not reclaim the property as provided in section 206.

Seo . 206. Defe nda nt , wh en  en ti tl ed  to  red eli ver y .—At any time 
before the delivery of the property to the plaintiff, the defendant 
may, if he do not except to the sureties of the plaintiff, require the 
return thereof, upon giving to the marshal a written undertaking, 
executed by two or more sufficient sureties, to the effect that they are 
bound in double the value of the property, as stated in the affidavit 
of the plaintiff, for the delivery thereof to the plaintiff, if such 
delivery be adjudged, and for the payment to him of such sum as 
may, for any cause, be recovered against the defendant. If a return 
of the property be not so required within five days after the taking 
and service of notice to the defendant, it must be delivered to the 
plaintiff, except as provided in section 211.

Sec . 207. Just if ic ati on  of  de fend an t ’s su ret ie s .—The defend-
ant’s sureties, upon notice to the plaintiff of not less than two or 
more than five days, must justify before the judge or clerk of the 
court, in the same manner as upon bail on arrest; and upon such 
justification the marshal must deliver the property to the defendant. 
The marshal is responsible for the defendant’s sureties until they 
justify, or until the justification is completed or waived, and may
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retain the property until that time. If they, or others in their place, 
fail to justify at the time and place appointed, he must deliver the 
property to the plaintiff.

Sec . 208. Qua lif ic at io n  of  sur et ie s .—The qualification of sureties 
must be such as are prescribed by this code, in respect to bail upon 
an order of arrest.

Sec . 209. Pro per ty , ho w  ta ke n  wh en  co nc ea led  in  bu il din g  or  
in cl osu re .—If the property, or any part thereof, be concealed in a 
building or inclosure, the marshal must publicly demand its deliv-
ery. If it be not delivered, he must cause the building or inclosure 
to be broken open, and take the property into his possession.

Sec . 210. Pro per ty , how  ke pt .—When the marshal has taken prop-
erty, as in this subchapter provided, he must keep it in a secure place, 
and deliver it to the party entitled thereto, upon receiving his fees 
for taking and his necessary expenses for keeping the same.

Sec . 211. Cla im of  pro per ty  by  th ir d  perso n .—If the property 
taken be claimed by any other person than the defendant or his 
agent, and such person make affidavit of his title thereto, or right 
to the possession thereof, stating the grounds of such title or right, 
and serve the same upon the marshal, the marshal is not bound to 
keep the property or deliver it to the plaintiff, unless the plaintiff, 
on demand of him or his agent, indemnify the marshal against such 
claim, by an undertaking by two sufficient sureties; and no claim 
to such property by any other person than the defendant or his 
agent is valid against the marshal unless so made.

Sec . 212. Not ice  an d  affi da vi t , whe n  an d  wh er e to  be  fil ed .— 
The marshal must file the notice, undertaking, and affidavit, with his 
proceedings thereon, with the clerk of the court, within twenty days 
after taking the property mentioned therein.

Sec . 213. Pro tec ti on  of  pla in ti ff  in  possessio n  of  pr op er ty .— 
After the property has been delivered to the plaintiff as in this sub-
chapter provided, the court shall, by appropriate order, protect the 
plaintiff in possession of said property until the final determination 
of the action.

INJUNCTION

Sec . 214. Inju nc ti on , wh at  is , an d wh o may  gr an t  it .—An 
injunction is a writ or order requiring a person to refrain from a 
particular act. It may be granted by the district court, or the judge 
thereof, in any action brought in said court; and when granted by 
the judge, it may be enforced as an order of the court.

Sec . 215. Whe n  in jun ct io n  may  be  gr ant ed  or  may  no t .—An 
injunction may be granted in the following cases:

1. When it appears by the complaint that the plaintiff is entitled 
to the relief demanded, and such relief, or any part thereof, con-
sists in restraining the commission or continuance of the act com-
plained of, either for a limited period or perpetually;

2. When it appears by the complaint or affidavits that the com-
mission or continuance of some act during the litigation would pro-
duce waste, or great or irreparable injury, to a party to the action;

3. When it appears, during the litigation, that a party to the 
action is doing, or threatens, or is about to do, or is procuring or 
suffering to be done, some act in violation of the rights of another 
party to the action respecting the subject of the action, and tending 
to render the judgment ineffectual;

4. When pecuniary compensation would not afford adequate relief;
5. Where it would be extremely difficult to ascertain the amount 

of compensation which would afford adequate relief;
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6. Where the restraint is necessary to prevent a multiplicity of 
judicial proceedings;

7. Where the obligation arises from a trust.
An  in jun ct io n  ca n  no t  be  gr an ted —
1. To stay a judicial proceeding pending at the commencement of 

the action in which the injunction is demanded, unless such restraint 
is necessary to prevent a multiplicity of such proceedings;

2. To prevent the execution of a public statute by officers of the 
law for the public benefit;

3. To prevent the breach of a contract, the performance of which 
would not be specifically enforced;

4. To prevent the exercise of a public or private office, in a lawful 
manner, by the person in possession.

Sec . 216. Inju nc ti on ; time  of  gr ant in g ; ser vi ce  of  copy .—An 
injunction may be granted at any time before judgment upon a veri-
fied complaint, or upon affidavits if the complaint in the one case, or 
the affidavits in the other, show satisfactorily that sufficient grounds 
exist therefor. A copy of the complaint or of the affidavits, upon 
which the injunction was granted, must, if not previously served, 
be served therewith.

Noti ce .—No preliminary injunction shall be granted without notice 
to the opposite party; nor shall any temporary restraining order 
be granted without notice to the opposite party, unless it shall appear 
from facts shown by affidavit or by the verified complaint that 
great or irreparable injury would result to the applicant before the 
matter can be heard on notice. In case a temporary restraining 
order shall be granted without notice, in the contingency above 
specified, the matter shall be made returnable on an order requiring 
cause to be shown why the injunction should not be granted, on the 
earliest day that the business of the court will admit of, but not 
later than ten days from the date of such order.

Par ty  ob ta in in g or der  mus t  be  rea dy ; ser vi ce  of  co mplai nt , 
affi da vi ts  an d poi nt s an d au th or it ie s .—When the matter first 
comes up for hearing the party who obtained the temporary restrain-
ing order must be ready to proceed and must have served upon the 
opposite party at least two days prior to such hearing, a copy of 
the complaint and of all affidavits to be used in such application and 
a copy of his points and authorities in support of such application; 
if he be not ready, or if he shall fail to serve a copy of his complaint, 
affidavits and points and authorities, as herein required, the court 
shall dissolve the temporary restraining order.

> Defe nda nt  en ti tl ed  to  co nt inu an ce .—The defendant, however, 
shall be entitled, as of course, to one continuance for a reasonable 
period, if he desires it, to enable him to meet the application for the 
preliminary injunction.

Cou nt er -affi dav it s .—The defendant may, in response to such 
order to show cause, present affidavits relating to the granting of the 
preliminary injunction, and if such affidavits are served on the 
applicant at least two days prior to the hearing, the applicant shall 
not be entitled to any continuance on account thereof.

Prec ed en ce .—On the day upon which such order is made return-
able, such hearing shall take precedence of all other matters on the 
calendar of said day, except older matter of the same character, and 
matters to which special precedence may be given by law. When 
the cause is at issue it shall be set for trial at the earliest possible 
date and shall take precedence of all other cases, except older matters 
of the same character, and matters to which special precedence may 
be given by law.
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Sec . 217. Inj un cti on  af te r  an swe r .—An injunction can not be 
allowed after the defendant has answered, unless upon notice or 
upon an order to show cause; but in such case the defendant may 
be restrained until the decision of the court or judge granting or 
refusing the injunction.

Sec . 218. Secu ri ty  upon  in jun ct io n .—On granting an injunction, 
the court or judge must require, except when it is granted on the 
application of the Government, or a wife against her husband, a 
written undertaking on the part of the applicant, with sufficient 
sureties, to the effect that he will pay to the party enjoined such 
damages, not exceeding an amount to be specified, as such party may 
sustain by reason of the injunction, if the court finally decides that 
the applicant was not entitled thereto. Within five days after the 
service of the injunction, the person enjoined may except to the 
sufficiency of the sureties, and unless within five days thereafter, upon 
notice of not less than two days to the person enjoined, such sureties, 
or others in their place, justify before the judge or clerk of the 
court at a time and place designated in such notice, the order granting 
the injunction must be dissolved.

Sec . 219. Moti on  to  vac ate  or  mo di fy  in ju nc ti on ; pro ce du re .—• 
If an injunction is granted without notice to the person enjoined, 
he may apply, upon reasonable notice to the district court or judge, 
to dissolve or modify the same. The application may be made upon 
the complaint or the affidavit on which the injunction was granted, 
or upon affidavit on the part of the person enjoined, with or without 
the answer. If the application is made upon affidavits on the part 
of the person enjoined, but not otherwise, the person against whom 
the application is made may oppose the same by affidavits or other 
evidence in addition to that on which the injunction was granted.

ATTACHMENT

Sec . 220. Att ac hme nt , wh en  an d  in  wh at  ca ses  may  issu e .—The 
plaintiff, at the time of issuing the summons, or at any time after-
ward, may have the property of the defendant attached, as security 
for the satisfaction of any judgment that may be recovered, unless 
the defendant give security to pay such judgment, as in this 
subchapter provided, in the following cases:

1. In an action upon a contract, express or implied, for the direct 
payment of money, where the contract is made or is payable in the 
Canal Zone, and is not secured by any mortgage or lien upon real 
or personal property, or any pledge of personal property, or, if 
originally so secured, such security has, without any act of the plain-
tiff, or the person to whom the security was given, become valueless.

2. In an action upon a contract, express or implied, against a 
defendant not residing in the Canal Zone.

3. In an action against a defendant, not residing in the Zone, to 
recover a sum of money as damages, arising from an injury to prop-
erty in the Zone, in consequence of negligence, fraud, or other 
wrongful act.

Sec . 221. Affid av it  fo r  at ta ch men t .—The clerk of the court must 
issue the writ of attachment upon receiving an affidavit by or on 
behalf of the plaintiff showing:

1. The facts specified in section 220 which entitle him to the writ;
2. The amount of the indebtedness claimed, over and above all 

legal set-offs or counterclaims, or the amount claimed as damages; and
3. That the attachment is not sought, and the action is not prose-

cuted, to hinder, delay, or defraud any creditor of the defendant.
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Sec . 222. Und er ta ki ng  on  at ta ch men t ; ex ce pti on s  to  sur eti es .— 
Before issuing the writ, the clerk must require a written undertaking 
on the part of the plaintiff, in the sum not less than $200 and not 
exceeding the amount claimed by the plaintiff, with sufficient sureties, 
to the effect that if the defendant recovers judgment, the plaintiff 
will pay all costs that may be awarded to the defendant and all 
damages which he may sustain by reason of the attachment, not 
exceeding the sum specified in the undertaking, and that if the attach-
ment is discharged on the ground that the plaintiff was not entitled 
thereto under section 220, the plaintiff will pay all damages which 
the defendant may have sustained by reason of the attachment, not 
exceeding the sum specified in the undertaking. At any time after 
the issuing of the attachment, but not later than five days after actual 
notice of the levy thereof, the defendant may except to the sufficiency 
of the sureties. If he fails to do so, he is deemed to have waived all 
objections to them. When excepted to, the plaintiff’s sureties, upon 
notice to the defendant of not less than two or more than five days, 
must justify before the judge or clerk of the court in the same man-
ner as upon bail on arrest; and upon failure to justify, or if others in 
their place fail to justify, at the time and place appointed, the judge 
or clerk must issue an order vacating the writ of attachment.

Sec . 223. Writ , to  wh om  di re ct ed  an d  wh at  to  sta te .—The writ 
must be directed to the marshal, and must require him to attach and 
safely keep all the property of such defendant within the Canal Zone 
not exempt from execution, or so much thereof as may be sufficient to 
satisfy the plaintiff’s demand against such defendant, the amount of 
which must be stated in conformity with the complaint, unless such 
defendant give him security by the undertaking of at least two suf-
ficient sureties in an amount sufficient to satisfy such demand against 
such defendant, besides costs, or in an amount equal to the value of 
the property of such defendant which has been or is about to be 
attached; in which case to take such undertaking.

If  mo re  th an  on e de fen da nt .—In the event that the action is 
against more than one defendant, any defendant whose property 
has been or is about to be attached in such action may give the 
marshal such undertaking, and the marshal shall take the same, 
and such undertaking shall not subject such defendant to or be 
answerable for any demand against any other defendant, nor shall 
the marshal thereby be prevented from attaching or be obliged to 
release from attachment, any property of any other defendant: 
Provided, however, That such defendant, at the time of giving such 
undertaking to the marshal, shall file with the marshal, a state-
ment, duly verified under oath, wherein such defendant shall aver 
and declare that the other defendant or defendants in the action 
in which said undertaking was given has or have not any interest 
or claim of any nature whatsoever in or to said property. Such 
statement must further contain the character of such defendant’s 
title and the manner in which he acquired title to such attached 
property: Provided further, That before said attachment shall be 
released, the undertaking required by this section must be approved 
by the judge or, in the absence or disability of the judge, by the 
clerk of the court.

Seo . 224. Sha re s of  sto ck  an d deb ts  du e defe nd an t , ho w  
at ta ch ed  an d  di sposed  of .—The rights or shares which the defendant 
may have in the stock of any corporation or company, together 
with the interest and profit thereon, and all debts due such 
defendant, and all other property in the Canal Zone of such defend-
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ant not exempt from execution, may be attached, and if judgment be 
recovered, be sold to satisfy the judgment and execution.

Seo . 225. How re al  an d  person al  pro per ty  sha ll  be  at ta ch ed .— 
The marshal to whom the writ is directed and delivered, must 
execute the same without delay, and if the undertaking mentioned in 
section 223 be not given, as follows:

1. Real property must be attached, by filing with the registrar 
of property a copy of the writ, together with a description of the 
property attached, and a notice that it is attached; and by leaving 
a similar copy of the writ, description, and notice with an occupant 
of the property, if there is one; if not, then by posting the same in 
a conspicuous place on the property attached.

2. Real property, or an interest therein, belonging to the defend-
ant, and held by any other person, must be attached, by filing with 
the registrar of property a copy of the writ, together with a descrip-
tion of the property, and a notice that such real property, and any 
interest of the defendant therein, held by or standing in the name 
of such other person (naming him), are attached; and by leaving 
with the occupant, if any, and with such other person, or his agent, 
if known and within the Canal Zone, or at the residence of either, 
if within the Canal Zone, a copy of the writ, with a similar descrip-
tion and notice. If there is no occupant of the property, a copy of 
the writ, together with such description and notice, must be posted 
in a conspicuous place upon the property. The registrar must 
index such attachment when filed, in the names, both of the 
defendant and of the person by whom the property is held.

3. Personal property, capable of manual delivery, must be 
attached by taking it into custody.

4. Stocks or shares, or interest in stocks or shares, of any cor-
poration or company, must be attached by leaving with the presi-
dent, or other head of the same, or the secretary, cashier, or other 
managing agent thereof, a copy of the writ, and a notice stating 
that the stock or interest of the defendant is attached, in pursuance 
of such writ.

5. Debts and credits and other personal property, not capable of 
manual delivery, must be attached by leaving with the person 
owing such debts, or having in his possession, or under his control, 
such credits and other personal property, or with his agent, a copy 
of the writ, and a notice that the debts owing by him to the defend-
ant, or the credits and other personal property in his possession, or 
under his control, belonging to the defendant, are attached in pur-
suance of such writ, except in the case of attachment of growing 
crops, a copy of the writ, together with a description of the prop-
erty attached, and a notice that it is attached, shall be recorded the 
same as in the attachment of real property.

Sec . 226. Atta ch men t  li en  on  re al  pro per ty .—The lien of the 
attachment on real property attaches and becomes effective upon the 
filing of a copy of the writ, together with a description of the prop-
erty attached and a notice that it is attached, with the registrar of 
property: Provided, however, That in event that the marshal 
does not complete the execution of said writ in the manner pre-
scribed in section 225 of this code within a period of fifteen days 
next following said filing in the registrar’s office then said lien 
shall cease at the expiration of said period of fifteen days.

Expi ra ti on  ; ex te nsi on .—The attachment whether heretofore 
levied or hereafter to be levied shall be a lien upon all real property 
attached for a period of three years after the date of levy unless 
sooner released or discharged as provided in this subchapter, by
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dismissal of the action or by entry and docketing of judgment in the 
action. At the expiration of three years the lien shall cease and 
any proceeding or proceedings against the property under the 
attachment shall be barred: Provided, That upon motion of a party 
to the action, made not less than five nor more than sixty days before 
the expiration of said period of three years, the court in which the 
action is pending may extend the time of said lien for a period not 
exceeding two years from the date on which the original lien would 
expire, and the lien shall be extended for the period specified in the 
order upon the filing, before the expiration of the existing lien, of a 
certified copy of the order with the registrar of property. The lien 
may be extended from time to time in the manner herein prescribed.

Sec . 227. Att or ne y to  gi ve  wri tt en  in str uc ti ons  to  marsh al  
wh at  to  at ta ch .—Upon receiving information in writing from the 
plaintiff or his attorney, that any person has in his possession, or 
under his control, any credits or other personal property belonging 
to the defendant, or is owing any debt to the defendant, the marshal 
must serve upon such person a copy of the writ, and a notice that 
such credits, or other property or debts, as the case may be, are 
attached in pursuance of such writ.

Sec . 228. Gar ni shme nt , wh en  ga rn ish ee  lia bl e  to  pla in ti ff .— 
All persons having in their possession, or under their control, any 
credits or other personal property belonging to the defendant, or 
owing any debts to the defendant at the time of service upon them 
of a copy of the writ and notice, as provided in sections 226 and 227, 
shall be, unless such property be delivered up or transferred, or such 
debts be paid to the marshal, liable to the plaintiff for the amount 
of such credits, property, or debts, until the attachment be dis-
charged, or any judgment recovered by him be satisfied.

Sec . 229. Cit at io n  to  ga rni she e to  ap pe ar  befo re  the  co ur t  or  
judge .—Any person owing debts to the defendant, or having in his 
possession or under his control, any credits or other personal prop-
erty belonging to the defendant, may be required to attend before 
the court or judge, or in case of the absence or disability of the judge 
by the clerk of the court, and be examined on oath respecting the 
same. The defendant may also be required to' attend for the pur-
pose of giving information respecting his property, and may be 
examined on oath. The court or judge may, after such examina-
tion, order personal property, capable of manual delivery, to be 
delivered to the marshal on such terms as may be just, having refer-
ence to any liens thereon or claims against the same, and a memo-
randum to be given of all other personal property, containing the 
amount and description thereof.

Sec . 230. Inv ent or y , how  made ; par ty  re fusin g  to  gi ve  memo -
ran dum  may  be  co mpel le d  to  pay  co st s .—The marshal must make 
a full inventory of the property attached, and return the same with 
the writ. To enable him to make such return as to debts and credits 
attached, he must request, at the time of service, the party owing 
the debt or having the credit to give him a memorandum, stating 
the amount and description of each; and if such memorandum be 
refused, he must return the fact of refusal with the writ. The party 

’ refusing to give the memorandum may be required to pay the costs 
of any proceeding taken for the purpose of obtaining information 
respecting the amounts and description of such debt or credit.

Sec . 231. Per ish ab le  pr op er ty , how  sold  ; dis posi ti on  of  pro ce eds  ; 
f ac co unt s to  be  co ll ec te d  wi tho ut  sui t .—If any of the property 

attached be perishable, the marshal must sell the same in the man-
ner in which such property is sold on execution. The proceeds, and
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other property attached by him, must be retained by him to answer 
any judgment that may be recovered in the action, unless sooner 
subjected to execution upon another judgment recovered previous 
to the issuing of the attachment. Debts and credits attached may be 
collected by him, if the same can be done without suit. The marshal’s 
receipt is a sufficient discharge for the amount paid.

Sec . 232. Pro per ty  att ach ed  may  be  so ld  as  un der  ex ec ut io n , if  
th e  in ter ests  of  th e  par ti es  re qu ir e .—Whenever property has been 
taken by an officer under a writ of attachment, and it is made to 
appear satisfactorily to the court or the judge thereof that the 
interest of the parties to the action will be subserved by a sale 
thereof, the court or judge may order such property to be sold in the 
same manner as property is sold under an execution, and the pro-
ceeds to be deposited in the court to abide the judgment in the 
action. Such order can be made only upon notice to the adverse 
party or his attorney, in case such party has been personally served 
with a summons in the action.

Sec . 233. Whe n  pro per ty  cl ai med  by  a  th ird  pa rt y , how  tri ed .— 
If any personal property attached be claimed by a third person 
as his property, the same rules shall prevail as to the contents and 
making of said claim, and as to the holding of said property, as in 
case of a claim after levy upon execution, as provided for in section 357.

Sec . 234. If  pla in ti ff  ob ta in s  judg ment , how  sat isfi ed .—If judg-
ment be recovered by the plaintiff, the marshal must satisfy the 
same out of the property attached by him which has not been de-
livered to the defendant, or a claimant as hereinbefore provided, 
or subjected to execution on another judgment recovered previous 
to the issuing of the attachment, if it be sufficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debts or credits collected by 
him, or so much as shall be necessary to satisfy the judgment;

2. If any balance remain due, and an execution shall have been 
issued on the judgment, he must sell under the execution so much 
of the property, real or personal, as may be necessary to satisfy the 
balance, if enough for that purpose remain in his hands. Notices 
of the sales must be given, and the sales conducted as in other cases 
of sales on execution.

Sec . 235. Whe n  th er e  re main s  a  ba la nc e  du e , ho w  col le ct ed .— 
If, after selling all the property attached by him remaining in his 
hands, and applying the proceeds, together with the proceeds of 
any debts or credits collected by him, deducting his fees, to the 
payment of the judgment, any balance shall remain due, the mar-
shal must proceed to collect such balance, as upon an execution in 
other cases. Whenever the judgment shall have been paid, the mar-
shal, upon reasonable demand, must deliver over to the defendant 
the attached property remaining in his hands, and any proceeds 
of the property attached unapplied on the judgment.

Sec . 236. Whe n  sui ts  may be  comm enc ed  on  the  un de rt ak in g .— 
If the execution be returned, unsatisfied, in whole or in part, the 
plaintiff may prosecute any undertaking given pursuant to section 
223 or section 239, or he may proceed, as in other cases, upon the 
return of an execution.

Sec . 237. If  de fen da nt  re co ve rs  ju dg men t , wh at  th e  mar sha l  is  
to  de li ve r .—If the defendant recovers judgment against the plain-
tiff and no appeal is perfected and undertaking executed, any under-
taking received in the action, all the proceeds of sales and money 
collected by the marshal, and all the property attached remaining 
in the marshal’s hands, must be delivered to the defendant or his
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agent, the order of attachment be discharged, and the property 
released therefrom.

Sec . 238. Pro ce ed in gs  to  re le ase  at ta ch ment s .—Whenever any 
defendant has appeared in the action, such defendant may, upon 
reasonable notice to the plaintiff, apply to the district court, or to the 
judge thereof, for an order to discharge the attachment wholly or in 
part; and upon the execution of the undertaking mentioned in sec-
tion 555, an order may be made releasing from the operation of the 
attachment, any or all of the property of such defendant attached; 
and all of the property so released and all of the proceeds of the 
sales thereof, must be delivered to such defendant upon the justifi-
cation of the sureties on the undertaking, if required by the plaintiff. 
Such justification must take place within five days after the notice 
of the filing of such undertaking.

Sec . 239. Req uir eme nt s by  co ur t  for  re le ase  of  att ac hmen t .— 
Before making such order, the court or judge must require an under-
taking on behalf of such defendant, by at least two sureties, to the 
effect that in case the plaintiff recovers judgment in the action 
against the defendant, by whom or in whose behalf such undertaking 
shall be given, such defendant will, on demand, redeliver the 
attached property so released to the proper officer, to be applied to 
the payment of any judgment in such action against said defendant, 
or in default thereof, that such defendant and sureties will, on 
demand, pay to the plaintiff the full value of the property released 
not exceeding the amount of such judgment against such defendant. 
The court or judge making such order may fix the sum for which the 
undertaking must be executed, and if necessary in fixing such sum 
to know the value of the property released, the same may be 
appraised by one or more disinterested persons, to be appointed for 
that purpose. The sureties may be required to justify before the 
court or judge and the property attached can not be released from 
the attachment without their justification if the same is required.

Sec . 240. When  a  mot ion  to  di sch ar ge  at ta ch men t  may  be  ma de , 
an d  upo n  wh at  gr ou nd s .—The defendant may also at any time, 
either before or after the release of the attached property, or before 
any attachment shall have been actually levied, apply, on motion, 
upon reasonable notice to the plaintiff, to the court, or to the judge 
thereof, that the writ of attachment be discharged on the ground that 
the same was improperly or irregularly issued.

Sec . 241. Whe n  mot ion  mad e  on  affi dav it , it  may  be  oppo sed  by  
affi da vi t .—If the motion be made upon affidavits on the part of the 
defendant, but not otherwise, the plaintiff may oppose the same by 
affidavits or other evidence, in addition to those on which the attach-
ment was made.

Sec . 242. Whe n  wri t  must  be  di sch ar ge d .—If upon such applica-
tion, it satisfactorily appears that the writ of attachment was 
improperly or irregularly issued it must be discharged; provided 
that such attachment shall not be discharged if at or before the 
hearing of such application, the writ of attachment, or the affidavit, 
or undertaking upon which such attachment was based shall be 
amended and made to conform to the provisions of this subchapter.

Sec . 243. Whe n  wr it  to  be  re tu rn ed .—The marshal must return 
the writ of attachment with the summons, if issued at the same time; 
otherwise, within twenty days after its receipt, with a certificate of 
his proceedings indorsed thereon or attached thereto; and whenever 
an order has been made discharging or releasing an attachment upon 
real property, a certified copy of such order may be filed in the office 
of the registrar of property.
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Sec . 244. Rele ase  of  rea l  pro per ty  fro m at ta ch men t .—An 
attachment as to any real property may be released by a writing 
signed by the plaintiff, or his attorney, or the officer who levied the 
writ and acknowledged in the manner provided in chapter 22 of the 
Civil Code; and upon the filing of such release, it is the duty of the 
registrar of property to note the same on the record of the copy of 
the writ on file in his office. Such attachment may also be released 
by an entry in the margin of the record thereof, in the registrar’s 
office, in the manner provided for the discharge of mortgages under 
section 1349 of the Civil Code.

Sec . 245. Atta ch ment  of  in te re st  of  de fen da nt  in  est ate  of  
de ce de nt .—The interest of a defendant in personal property belong-
ing to the estate of a decedent, whether as heir, legatee, or devisee, 
may be attached by serving the personal representative of the dece-
dent with a copy of the writ and a notice that said interest is attached. 
Such attachment shall not impair the powers of the representative 
over the property for the purposes of administration. A copy of said 
writ of attachment and of said notice shall also be filed in the office 
of the clerk of the court in which said estate is being administered 
and the personal representative shall report such attachment to the 
court when any petition for distribution is filed, and in the decree 
made upon such petition distribution shall be ordered to such heir, 
legatee, or devisee, but delivery of such property shall be ordered to 
the officer making the levy subject to the claim of such heir, legatee, 
or devisee, or any person claiming under him. The property shall 
not be delivered to the officer making the levy until the decree dis-
tributing such interest has become final.

RECEIVERS

Sec . 246. Appo in tmen t  of  re ce iv er s .—A receiver may be appointed 
by the district court in an action pending therein, or by the judge of 
said court.

1. In an action by a vendor to vacate a fraudulent purchase of 
property, or by a creditor to subject any property or fund to his 
claim, or between partners or others jointly owning or interested in 
any property or fund, on the application of the plaintiff, or of any 
party whose right to or interest in the property or fund, or the pro-
ceeds thereof, is probable, and where it is shown that the property 
or fund is in danger of being lost, removed, or materially injured;

2. In an action by a mortgagee for the foreclosure of his mortgage 
and sale of the mortgaged property, where it appears that the mort-
gaged property is in danger of being lost, removed, or materially 
injured, or that the condition of the mortgage has not been per-
formed, and that the property is probably insufficient to discharge 
the mortgage debt;

3. After judgment, to carry the judgment into effect;
4. After judgment, to dispose of the property according to the 

judgment, or to preserve it during the pendency of an appeal, or in 
proceedings in aid of execution, when an execution has been returned 
unsatisfied, or when the judgment debtor refuses to apply his prop-
erty in satisfaction of the judgment;

5. In the cases when a corporation has been dissolved, or is insol-
vent, or in imminent danger of insolvency, or has forfeited its 
corporate rights;

6. In all other cases where receivers have heretofore been appointed 
by the usages of courts of equity.
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Sec . 247. Appoi nt men t  of  re ce iv er s upo n di ssol ut io n of  co r -
pora tio n .—Upon the dissolution of any corporation having its prin-
cipal place of business in the Canal Zone, the district court, on appli-
cation of any creditor of the corporation, or of any stockholder or 
member thereof, may appoint one or more persons to be receivers 
or trustees of the corporation, to take charge of the estate and 
effects thereof and to collect the debts and property due and belong-
ing to the corporation, and to pay the outstanding debts thereof, and 
to divide the moneys and other property that shall remain over 
among the stockholders or members.

Sec . 248. Rec ei ve r , re str ic ti on s  on  app oi nt ment  ; ex  parte  ap pli -
ca ti on , un de rt ak in g  on .—No party, or attorney of a party, or per-
son interested in an action, or related to the judge of the court by 
consanguinity or affinity within the third degree, can be appointed 
receiver therein without the written consent of the parties, filed with 
the clerk. If a receiver is appointed upon an ex parte application, 
the court, before making the order, must require from the applicant 
an undertaking, with sufficient sureties, in an amount to be fixed by 
the court, to the effect that the applicant will pay to the defendant 
all damages he may sustain by reason of the appointment of such 
receiver and the entry by him upon his duties, in case the applicant 
shall have procured such appointment wrongfully, maliciously, or 
without sufficient cause; and the court may, in its discretion, at any 
time after said appointment, require an additional undertaking.

Sec . 249. Oath  an d  un de rt ak in g  of  rec eiv er .—Before entering 
upon his duties, the receiver must be sworn to perform them faith-
fully, and with two or more sureties, approved by the court or judge, 
execute an undertaking to the Government of the Canal Zone in 
such sum as the court or judge may direct, to the effect that he will 
faithfully discharge the duties of receiver in the action and obey 
the orders of the court therein.

Sec . 250. Pow er s  of  re ce iv er s .—The receiver has, under the con-
trol of the court, power to bring and defend actions in his own name, 
as receiver; to take and keep possession of the property, to receive 
rents, collect debts, to compound for and compromise the same, to 
make transfers, and generally to do such acts respecting the property 
as the court may authorize.

Sec . 251. Inv estme nt  of  fun ds .—Funds in the hands of a re-
ceiver may be invested upon interest, by order of the court; but no 
such order can be made, except upon the consent of all the parties 
to the action.

Sec . 252. Not ice  of  un cl ai med  fund s in  re ce iv er ’s han ds ; di s -
posi ti on  of .—A receiver having any funds in his hands belonging to 
a person whose whereabouts are unknown to him, shall, before receiv-
ing his discharge as such receiver, publish a notice, in one or more 
newspapers of general circulation in the Canal Zone, at least once a 
week for four consecutive weeks, setting forth the name of the owner 
of any unclaimed funds, the last known place of residence or post 
office address of such owner and the amount of such unclaimed funds. 
Any funds remaining in his hands unclaimed for thirty days after 
the date of the last publication of such notice, shall be reported to 
the court, and upon order of the court, all such funds must be paid 
to the collector of the Panama Canal accompanied with a copy of 
the order, which must set forth the facts required in the notice herein 
provided. Such funds shall be paid out by the collector to the owner 
thereof or his order in such manner and upon such terms as the court 
may direct.
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All costs and expenses connected with such advertising shall be 
paid out of the funds the whereabouts of whose owners are unknown.

DEPOSITS IN COURT; HANDLING OF FUNDS BY CLERK
Sec . 253. Deposi t  in  cou rt .—When it is admitted by the plead-

ings, or shown upon the examination of a party to the action, that 
he has in his possession, or under his control, any money or other 
thing capable of delivery, which, being the subject of litigation, is 
held by him as trustee for another party, or which belongs or is due 
to another party, the court may order the same, upon motion, to be 
deposited in court or delivered to such party, upon such conditions 
as may be just, subject to the further direction of the court.

Sec . 254. Mann er  of  enf or ci ng  the  or de r .—Whenever, in the 
exercise of its authority, a court has ordered the deposit or delivery 
of money, or other thing, and the order is disobeyed, the court, beside 
punishing the disobedience, may make an order requiring the marshal 
to take the money, or thing, and deposit or deliver it in conformity 
with the direction of the court.

Sec . 255. Mon ey  de posit ed  de eme d  in  re gi str y  of  cou rt .—Every 
sum of money deposited with a clerk of said court, by or for the use 
of any party, upon a judgment of the court or in a pending action 
or proceeding by virtue of the law or by direction of the court, as 
soon as deposited with the clerk, shall be deemed to be in the registry 
of the court.

Sec . 256. Cle rk  to  de posi t  sums  ov er  $200 in  de posi to ry  ; di sbu rse -
men t  ; re co rd  of  re ce ipt  an d  di sbu rse men t .—The clerk shall deposit 
in some depository designated by the judge of said court, in the 
name of the “ District Court, Canal Zone,” every sum of money 
deposited in the registry of the court which exceeds $200, as soon as 
the same is received; and such money may thereafter be paid out 
only on a check, voucher, or order of the court, or the judge thereof? 
countersigned by a clerk of the court. The clerk in each division of 
the district court shall make a record showing the date of receipt, 
the amount received, from whom received, and the case in which any 
such money is deposited in the registry of the court; and the date, 
amount, and to whom the same was paid out.

Sec . 257. Mai nt en an ce  of  ge ne ra l  de posi t  ac co un t ; in te re st ; 
co mmis sio n ; de posi t  of  fun ds  of  $200 or  less .—The clerk shall 
maintain a general deposit account in a designated depository in 
which shall be deposited every cash fund exceeding $200 deposited 
in the registry of the court. Interest earned on such general account 
shall be retained by the clerk as his commission for receiving and 
caring therefor and shall be accounted for by him as fees of his 
office. No commission shall be charged by the clerk for handling 
any fund of $200 or less.

In any case, however, where any such fund is likely to remain in 
the registry of the court for six months or more, and where the 
parties so stipulate or the court so directs, such fund shall be 
deposited in a designated bank in a savings account at interest. The 
clerk’s commission for caring for such fund in such case shall be paid 
only out of interest earned thereon, to the amount of one-fourth of 
such interest. The remainder of such interest shall be deemed a part 
of such fund and shall be paid out on order or decree of the court 
according to the exigency of the case.

Sec . 258. Judg e  to  de si gn at e  on e  or  mor e  de posi to ri es .—The judge 
of the district court shall designate one or more depositories in which 
money deposited in the registry of the court shall be deposited by 
the clerks.
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Sec . 259. “ Cle rk  ” de fi ne d to  in cl ud e assi sta nt  an d ac ti ng  
cl er ks .—The word “ clerk ” as used in sections 255 to 258 shall 
include the clerk of the district court, the assistant clerks thereof, 
and any acting clerk when performing the duties of the clerk or 
assistant clerk when they or any of them are absent on account of 
illness or vacation, or are unable to act from any cause.

Sec . 260. Disp os iti on  of  un cl ai med  fun ds  by  cl er k .—All moneys, 
securities, or funds now in the hands or under the possession or 
control of the clerk of the district court where, for a period of four 
years or more, no order has been made, or no step or proceeding has 
been had or taken in the case, action, or proceeding in, by, or through 
which said moneys, securities, or funds may have been deposited or 
left with said clerk or his predecessors in office, and where no valid 
claim has been made upon or for any such moneys, securities, or 
funds for a period of four years or more, and where the owner or 
ownership of said moneys, securities, or funds is unknown or where 
such owner refuses to accept the same, shall be held by said clerk and 
his successor in office until one year after the enactment of this code, 
unless sooner demanded by and turned over to the legal owner or 
owners thereof.

One year after the enactment of this code, the clerk of the district 
court having in his possession any such moneys, securities, or funds 
shall turn the same over to the collector of the Panama Canal to be 
held and disposed of as hereinafter provided.

Whenever the clerk of the district court has in his hands for a 
period of two years or more any fund or moneys belonging to any 
person or persons, which funds or moneys he has been unable to 
disburse to such person or persons because of his inability to locate 
them, or because of their refusal to accept the same, the said clerk 
shall upon order of the court turn the same over to the collector of 
the Panama Canal to be held and disposed of as hereinafter 
provided.

Any person claiming to be entitled to any amount so deposited 
with the collector may, within five years after such deposit, petition 
the court or judge for an order directing payment to the said claim-
ant. A copy of such petition shall be served on the collector and 
thereafter no such amount shall be covered into the Treasury of the 
United States, as hereinafter directed, until so ordered by the court.

If no one claims the amount, as herein provided, or if a claim be 
made and disallowed and the court so directs, such amount devolves 
to the United States and shall be covered into the Treasury by the 
collector as miscellaneous receipts.

CHAPTER 11.—TRIAL AND JUDGMENT IN CIVIL 
ACTIONS

judg ment  in  ge ne ra l

Seo . 261. Jud gme nt  de fin ed .—A judgment is the final determina-
tion of the rights of the parties in an action or proceeding.

Sec . 262. Jud gme nt  may  be  for  or  ag ai nst  on e  of  th e  pa rt ie s .— 
Judgment may be given for or against one or more of several plain-
tiffs, and for or against one or more of several defendants; and it 
may, when the justice of the case requires it, determine the ultimate 
rights of the parties on each side, as between themselves.

: Sec . 263. Jud gme nt  may  be  ag ai nst  on e pa rt y , an d  ac ti on  pro - 
! ce ed  as  to  ot he rs .—In an action against several defendants, the 

court may, in its discretion, render judgment against one or more of 
them, leaving the action to proceed against the others, whenever a 
several judgment is proper.
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Sec . 264. The  re li ef  to  be  awa rd ed  to  th e  pla in ti ff .—The relief 
granted to the plaintiff, if there be no answer, can not exceed that 
which he shall have demanded in his complaint; but in any other 
case, the court may grant him any relief consistent with the case 
made by the complaint and embraced within the issue.

Sec . 265. Dismi ssal  of  act io ns  and  en tr y  of  no nsu it .—An action 
may be dismissed, or a judgment of nonsuit entered, in the following 
cases:

1. By; the plaintiff, by written request to the clerk, filed with the 
papers in the case, at any time before the trial, upon payment of his 
costs; provided, a counterclaim has not been set up, or affirmative 
relief sought by the cross-complaint or answer of the defendant. 
If a provisional remedy has been allowed, the undertaking must 
thereupon be delivered by the clerk to the defendant, who may have 
his action thereon;

2. By either party, upon the written consent of the other;
3. By the court, when either party fails to appear on the trial, and 

the other party appears and asks for the dismissal;
4. By the court, when upon the trial and before the final submis-

sion of the case, the plaintiff abandons it;
5. By the court, upon motion of the defendant, when upon the 

trial the plaintiff fails to prove a sufficient case.
But no dismissal mentioned in subdivisions 1 and 2 hereof shall be 

entered unless upon written consent of his attorney of record, or if 
said consent is not obtained, upon order of the court, after notice to 
the attorney.

The dismissals mentioned in said subdivisions 1 and 2 hereof, when 
written consent of the attorney of record of the party requesting the 
dismissals are filed, may be made by entry in the clerk’s register.

The dismissals mentioned in subdivisions three, four, and five of 
this section must be made by orders of the court entered upon the 
minutes thereof, and are effective for all purposes when so entered; 
but the clerk of the court must note such orders in his register of 
actions in the case.

Sec . 266. Dismi ssal  of  ac ti on  for  fai lu re  to  issu e su mmo ns , 
whe n .—No action heretofore or hereafter commenced shall be further 
prosecuted, and no further proceedings shall be had therein, and all 
actions heretofore or hereafter commenced must be dismissed by the 
court in which the same shall have been commenced, on its own 
motion, or on motion of any party interested therein, whether named 
in the complaint as a party or not, unless summons shall have issued 
within one year, and all such actions must be in like manner dis-
missed, unless the summons shall be served and return thereon made 
within three years after the commencement of said action. But all 
such actions may be prosecuted, if appearance has been made by 
the defendant or defendants, within said three years in the same 
manner as if summons had been issued and served; provided, that, 
except in actions to partition or to recover possession of, or to enforce 
a lien upon, or to determine conflicting claims to, real or personal 
property, no dismissal shall be had under this section as to any 
defendant because of the failure to serve summons on him during his 
absence from the zone, or while he has secreted himself within the 
zone to prevent the service of summons on him.

Seo . 267. All  oth er  ju dg men ts  ar e on  th e  mer it s .—In all cases 
other than those mentioned in sections 265, 266, and 268, judgment 
must be rendered on the merits.

Seo . 268. Dismi ssa l  of  act ion s .—The court may in its discretion 
dismiss any action for want of prosecution on its own motion or on 
motion of the defendant and after due notice to the plaintiff, when-
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ever plaintiff has failed for two years after answer filed to bring 
such action to trial.

JUDGMENT UPON FAILURE TO ANSWER

Sec . 269. Jud gme nt  if  de fen da nt  fai ls  to  an swer .—Judgment 
may be had, if the defendant fails to answer the complaint, as 
follows:

1. In an action arising upon contract for the recovery of money or 
damages only, if the defendant has been personally served and no 
answer has been filed with the clerk of the court within the time 
specified in the summons, or such further time as may have been 
granted, the clerk, upon application of the plaintiff, must enter the 
default of the defendant, and immediately thereafter enter judg-
ment for the amount demanded in the complaint, including the costs, 
against the defendant, or against one or more of several defendants, 
in the cases provided for in section 120.

2. In other actions, if the defendant has been personally served and 
no answer has been filed with the clerk of the court within the time 
specified in the summons, or such further time as may have been 
granted, the clerk must enter the default of the defendant; and there-
after the plaintiff may apply to the court for the relief demanded in 
the complaint. If the taking of an account, or the proof of any fact, 
is necessary to enable the court to give judgment, or to carry the 
judgment into effect, the court may take the account or hear the 
proof, or may, in its discretion, order a reference for that purpose. 
And where the action is for the recovery of damages, in whole or in 
part, the court may order the damages to be assessed by a jury; or 
if, to determine the amount of damages, the examination of a long 
account is involved, by a reference as above provided.

3. In all actions where the service of the summons was by publi-
cation, the plaintiff, upon the expiration of the time for answering, 
may, upon proof of the publication, and that no answer has been 
filed, apply for judgment; and the court must thereupon require 
proof to be made of the allegations of the complaint; and if the 
defendant is not a resident of the Zone, must require the plaintiff, 
or his agent, to be examined, on oath, respecting any payments that 
have been made to the plaintiff, or to anyone for his use, on account 
of any demand mentioned in the complaint, and may render judgment 
for the amount which he is entitled to recover; provided, that, in 
actions involving merely the possession of real property where the 
complaint is verified and shows by proper allegations that no party 
to the action claims title to the real property involved, either by 
accession, transfer, will, or succession but only the possession thereof, 
the court may render judgment upon proof of occupancy by plain-
tiff and ouster by defendant.

ISSUES ; MODE OF TRIAL AND POSTPONEMENTS

Sec . 270. Issu e de fin ed , an d  th e  di ffer en t  ki nd s .—Issues arise 
upon the pleadings when a fact or a conclusion of law is maintained 
by the one party and is controverted by the other. They are of two 
kinds:

1. Of law; and,
2. Of fact.
Sec . 271. Issue  of  la w , how  ra ise d .—An issue of law arises upon 

a demurrer to the complaint or answer, or to some part thereof.
Sec . 272. Issue  of  fac t , ho w  ra ise d .—An issue of fact arises—
1. Upon a material allegation in the complaint controverted by 

the answer; and,
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2. Upon new matters in the answer, except an issue of law is joined 
thereon.

Sec . 273. Issue  of  la w , ho w  tri ed .—An issue of law must be tried 
by the court, unless it is referred upon consent.

Sec . 274. Issu es  of  fa ct , ho w  tr ie d .—Issues of fact shall be tried 
by the court, except where a jury is demanded as provided in sections 
279 and 280 or a reference is ordered as provided in this code.

Sec . 275. Cle rk  mu st  en te r  ca us es  on  th e cal end ar , to  re main  
unt il  di spo sed  of ; whe n  may  be  rest or ed .—The clerk must enter 
causes upon the calendar of the court according to the date of issue. 
Causes once placed on the calendar must remain upon the calendar 
until finally disposed of; provided, that causes may be dropped from 
the calendar by consent of parties, and may be again restored upon 
notice.

Sec . 276. Par ti es  or  co ur t  may  bri ng  issu e to  tr ia l .—Either 
party may bring an issue to trial or to a hearing, and, in the absence 
of the adverse party, unless the court, for good cause, otherwise 
direct, may proceed with his case, and take a dismissal of the action, 
or a verdict, or judgment, as the case may require; provided, however, 
if the issue to be tried is an issue of fact, proof must first be made 
to the satisfaction of the court that the adverse party has had five 
days’ notice of such trial. The court or judge may on its own motion 
bring an issue to trial or to a hearing.

Sec . 277. Moti on  to  po st po ne  a  tr ia l  for  ab sen ce  of  evi den ce  or  
a  mat er ia l  wi tne ss .—A motion to postpone a trial on the ground 
of the absence of evidence can only be made upon affidavit showing 
the materiality of the evidence expected to be obtained, and that 
due diligence has been used to procure it. The court may require 
the moving party, where application is made on account of the 
absence of a material witness, to state upon affidavit the evidence 
which he expects to obtain; and if the adverse party thereupon admits 
that such evidence would be given, and that it be considered as 
actually given on the trial, or offered and overruled as improper, 
the trial must not be postponed.

Sec . 278. In  ca ses  of  adjou rn ment  a  par ty  may  ha ve  the  tes ti -
mony  of  any  wi tn ess  ta ke n .—The party obtaining a postpone-
ment of a trial in the district court must, if required by the adverse 
party, consent that the testimony of any witness of such adverse 
party, who is in attendance, be then taken by deposition before the 
judge or clerk of the court, or before such notary public as the court 
may indicate, which must accordingly be done; and the testimony 
so taken may be read on the trial, with the same effect, and subject 
to the same objections, as if the witnesses were produced.

TRIAL BY JURY

RIGHT TO JURY TRIAL

Sec . 279. Rig ht  to  tr ia l  by  jury .—A jury shall be had, on the 
demand of either party, in any civil case at law originating in the 
district court. (Acts Cong. Aug. 24, 1912, c. 390, § 8, 37 Stat. 565; 
Sept. 21, 1922, c. 370, § 2, 42 Stat. 1005; Dec. 29, 1926, c. 19, § 1, 44 
Stat. 924.)

Sec . 280. Req ue st  for  jur y .—In the trial of any civil cause where 
a jury trial may be demanded, if either party shall desire a jury, 
request therefor must be made at the time such cause is assigned for 
trial.
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FORMATION OF JURY

Sec . 281. Per empt or y  ch al le nge s , ci vi l  ca ses .—Either party may 
challenge the jurors, but where there are several parties on either 
side, they must join in the challenge before it can be made. The 
challenges are to individual jurors and are either peremptory or for 
cause. Each party is entitled to four peremptory challenges. If no 
peremptory challenges are taken until the panel is full, they must be 
taken by the parties alternately, commencing with the plaintiff, 
and each party shall be entitled to have the panel full before 
exercising any peremptory challenge.

Sec . 282. Cha llen ges  of  ju ro rs  for  ca use .—Challenges for cause 
may be taken on one or more of the following grounds:

1. A want of any of the qualifications prescribed to render a per-
son competent as a juror.

2. Consanguinity or affinity within the fourth degree to any party, 
or to an officer of a corporation, which is a party;

3. Standing in the relation of guardian and ward, master and 
servant, employer and clerk, or principal and agent, or debtor and 
creditor, to either party, or to an officer of a corporation which is a 
party, or being a member of the family of either party; or a partner 
in business with either party; or surety on any bond or obligation 
for either party, or being the holder of bonds or shares of the capital 
stock of a corporation which is a party.

4. Having served as a juror in a civil action or been a witness 
on a previous trial between the same parties, for the same cause of 
action; or having served as a juror within one year previously in 
any civil action or proceeding in which either party was plaintiff 
or defendant.

5. Interest on the part of the juror in the event of the action, or 
in the main question involved in the action.

6. Having an unqualified opinion or belief as to the merits of the 
action founded upon knowledge of its material facts or of some of 
them.

7. The existence of a state of mind in the juror evincing enmity 
against or bias to either party.

8. That he is a party to an action pending in the court for which 
he is drawn and which action is set for trial before the panel of 
which he is a member.

Sec . 283. Chal le nge s , ho w  tri ed .—Challenges for cause must be 
tried by the court. The juror challenged and any other person may 
be examined as a witness on the trial of the challenge.

Sec . 284. Jur y  to  be  swo rn .—As soon as the jury is completed, an 
oath must be administered to the jurors, in substance, that they 
and each of them will well and truly try the matter in issue 
between--------- , the plaintiff, and--------- , defendant, and a true ver-
diet render according to the evidence.

CONDUCT OF TRIAL

Sec . 285. Ord er  of  pro ce ed in g  on  tr ia l .—When the jury has been 
sworn, the trial must proceed in the following order, unless the judge, 
for special reasons, otherwise directs:

1. The plaintiff, after stating the issue and his case, must produce 
the evidence on his part;

2. The defendant may then open his defense, and offer his evi-
dence in support thereof;

3. The parties may then respectively offer rebutting evidence only, 
unless the court, for good reason, in furtherance of justice, permit 
them to offer evidence upon their original case;
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4. When the evidence is concluded, unless the case is submitted to 
the jury on either side or on both sides without argument, the 
plaintiff must commence and may conclude the argument ;

5. If several defendants, having separate defenses, appear by dif-
ferent counsel, the court must determine their relative order in the 
evidence and argument;

6. The court may then charge the jury.
Sec . 286. Cha rg e  to  the  jur y ; co ur t  mu st  furn ish , in  wri ti ng , 

UPON REQUEST, THE POINTS OF LAW CONTAINED THEREIN.----In charging
the jury the court may state to them all matters of law which it 
thinks necessary for their information in giving their verdict; and, 
if it state the testimony of the case, it must inform the jury that 
they are the exclusive judges of all questions of fact. The court must 
furnish to either party, at the time, upon request, a statement in writ-
ing of the points of law contained in the charge, or sign, at the time, 
a statement of such points prepared and submitted by the counsel 
of either party.

Sec . 287. Spec ia l  in str uc ti on s .—Where either party asks special 
instructions to be given to the jury, the court must either give such 
instruction, as requested, or refuse to do so, or give the instruction 
with a modification, in such manner that it may distinctly appear 
what instructions were given in whole or in part.

Sec . 288. Vie w  by  jur y  of  th e  prem ise s .—When, in the opinion 
of the court, it is proper for the jury to have a view of the property 
which is the subject of litigation, or of the place in which any ma-
terial fact occurred, it may order them to be conducted, in a body, 
under the charge of an officer, to the place, which shall be shown 
to them by some person appointed by the court for that purpose. 
While the jury are thus absent, no person, other than the person 
so appointed, shall speak to them on any subject connected with the 
trial.

Sec . 289. Admo ni ti on  wh en  jur y  per mit te d  to  sep ar at e .—If the 
jury are permitted to separate, either during the trial or after the 
case is submitted to them, they shall be admonished by the court 
that it is their duty not to converse with, or suffer themselves to be 
addressed by any other person, on any subject of the trial, and that 
it is their duty not to form or express an opinion thereon until the 
case is finally submitted to them.

Sec . 290. Jur y may  ta ke  wi th  th em  ce rt ai n pap er s .—Upon 
retiring for deliberation the jury may take with them all papers 
which have been received as evidence in the cause, except depositions 
or copies of such papers as ought not, in the opinion of the court, to 
be taken from the person having them in possession; and they may 
also take with them notes of the testimony or other proceedings on 
the trial, taken by themselves or any of them, but none taken by 
any other person.

Sec . 291. Deli be ra ti on  of  jury , ho w  con duc te d .—When the case 
is finally submitted to the jury, they may decide in court or retire 
for deliberation; if they retire, they must be kept together in some 
convenient place, under charge of an officer, until at least three- 
fourths of them agree upon a verdict or are discharged by the court. 
Unless by order of the court, the officer having them under his charge 
must not suffer any communication to be made to them, or make any 
himself, except to ask them if they or three-fourths of them are 
agreed upon a verdict, and he must not, before their verdict is 
rendered, communicate to any person the state of their deliberations 
or the verdict agreed upon.

Sec . 292. May  co me  in to  co ur t  for  fur th er  in str uc ti ons .—After 
the jury have retired for deliberation, if there be a disagreement
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between them as to any part of the testimony, or if they desire to 
be informed of any point of law arising in the cause, they may 
require the officer to conduct them into court. Upon their being 
brought into court, the information required must be given in the 
presence of, or after notice to, the parties or counsel.

Sec . 293. Pro ce ed in gs  if  ju ro r  be co mes  sic k .—If, after the 
impaneling of the jury, and before verdict, a juror becomes sick, 
so as to be unable to perform his duty, the court may order him to be 
discharged. In that case the trial may proceed with the other jurors 
with the consent of the parties, or another juror may be sworn 
and the trial begin anew or the jury may be discharged and a new 
jury then or afterwards impaneled.

Sec . 294. Whe n  prev ent ed  fr om  gi vi ng  ve rd ic t , th e  ca use  may  be  
ag ai n  tri ed .—In all cases where the jury are discharged, or prevented 
from giving a verdict, by reason of accident or other cause, during 
the progress of the trial, or after the cause is submitted to them, the 
action may be again tried immediately, or at a future time, as the 
court may direct.

Sec . 295. Whi le  jur y  ar e  abs en t , co ur t  may  adjo ur n  fro m ti me  
to  ti me ; sea led  ve rd ic t .—While the jury are absent the court may 
adjourn from time to time, in respect to other business; but it is 
nevertheless open for every purpose connected with the cause sub-
mitted to the jury, until a verdict is rendered or the jury discharged. 
The court may direct the jury to bring in a sealed verdict, at the 
opening of the court, in case of an agreement during a recess or 
adjournment for the day.

Sec . 296. Ver di ct , ho w  dec lar ed ; fo rm  of ; poll in g  th e  jury .— 
When the jury, or three-fourths of them, have agreed upon a verdict, 
they must be conducted into court, their names called by the clerk, 
and the verdict rendered by their foreman; the verdict must be in 
writing, signed by the foreman, and must be read by the clerk to the 
jury, and the inquiry made whether it is their verdict. Either party 
may require the jury to be polled, which is done by the court or clerk 
asking each juror if it is his verdict; if upon such inquiry or polling, 
more than one-fourth of the jurors disagree thereto, the jury must 
be sent out again, but if no such disagreement be expressed, the ver-
dict is complete and the jury discharged from the case.

Sec . 297. Pro ce edi ng s  whe n  ve rdi ct  is  in fo rma l .—When the ver-
dict is announced, if it is informal or insufficient, in not covering the 
issue submitted, it may be corrected by the jury under the advice of 
the court, or the jury may be again sent out.

THE VERDICT

Sec . 298. Gen era l  an d  spe cia l  ver di ct s  de fin ed .—The verdict of a 
jury is either general or special. A general verdict is that by which 
they pronounce generally upon all or any of the issues, either in favor 
of the plaintiff or defendant; a special verdict is that by which the 
jury find the facts only, leaving the judgment to the court. The 
special verdict must present the conclusions of fact as established by 
the evidence, and not the evidence to prove them; and those conclu-
sions of fact must be so presented as that nothing shall remain to 
the court but to draw from them conclusions of law.

Sec . 299. When  a  ge ne ra l  or  spec ia l  ve rd ic t  may  be  re nd er ed .— 
In an action for the recovery of money only, or specific real property, 
the jury, in their discretion, may render a general or special verdict. 
In all other cases the court may direct the jury to find a special ver-
dict in writing upon all, or any of the issues, and in all cases may 
instruct them, if they render a general verdict, to find upon particu-
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lar questions of fact, to be stated in writing, and may direct a written 
finding thereon. The special verdict or finding must be filed with 
the clerk and entered upon the minutes. Where a special finding of 
facts is inconsistent with the general verdict, the former controls the 
latter, and the court must give judgment accordingly.

Sec . 300. Ver di ct  in  ac ti on s  for  rec ov ery  of  mon ey  or  on  est ab -
li shi ng  co un ter cl ai m .—When a verdict is found for the plaintiff in 
an action for the recovery of money, or for the defendant, when a 
counterclaim for the recovery of money is established, exceeding the 
amount of the plaintiff’s claim as established, the jury must also find 
the amount of the recovery.

Sec . 301. Ver di ct  in  ac ti on s for  th e  re co ve ry  of  spec ific  per -
son al  pro per ty .—In an action for the recovery of specific personal 
property, if the property has not been delivered to the plaintiff, or 
the defendant, by his answer, claim a return thereof, the jury, if 
their verdict be in favor of the plaintiff, or if being in favor of 
defendant, they also find that he is entitled to a return thereof, must 
find the value of the property, and, if so instructed, the value of 
specific portions thereof, and may at the same time assess the dam-
ages, if any are claimed in the complaint or answer, which the 
prevailing party has sustained by reason of the taking or detention 
of such property.

Sec . 302. Ent ry  of  ver dic t .—Upon receiving a verdict, an entry 
must be made by the clerk in the minutes of the court, specifying the 
time of trial, the names of the jurors and witnesses, and setting out 
the verdict at length; and where special verdict is found, either the 
judgment rendered thereon, or if the case be reserved for argument 
or further consideration, the order thus reserving it.

Sec . 303. Jud gme nt  no tw it hst an di ng  ve rd ic t .—When a motion 
for a directed verdict, which should have been granted, has been 
denied and a verdict rendered against the moving party, the court, 
at any time before the entry of judgment, either of its own motion 
or on motion of the aggrieved party, shall render judgment in favor 
of the aggrieved party notwithstanding the verdict.

A motion for judgment notwithstanding such verdict may also be 
made in the alternative form, asking therefor and reserving, if that 
be denied, the right to apply for a new trial. If the motion for a 
directed verdict or for judgment notwithstanding the verdict be 
denied, the trial court on motion for new trial may order judgment 
to be so entered when it appears from the whole evidence that a 
verdict should have been so directed at the trial.

TRIAL BY COURT

Sec . 304. Upon  tr ia l  by  co ur t , de ci sio n  to  be  in  wr it in g  and  
fil ed  wi th in  th ir ty  da ys .—Upon the trial of a question of fact 
by the court, its decision must be given in writing and filed with the 
clerk within thirty days after the cause is submitted for decision.

Sec . 305. Fac ts  fou nd  an d  co nc lusi on s of  la w  must  be  sepa -
ra te ly  sta te d ;* jud gme nt  on .—In giving the decision, the facts 
found and the conclusions of law must be separately stated. 
Judgment upon the decision must be entered accordingly.

Sec . 306. Wai vi ng  fi nd in gs  of  fac t .—Findings of fact may be 
waived by several parties to an issue of fact:

1. By failing to appear at the trial;
2. By consent in writing filed with the clerk;
3. By oral consent in open court, entered in the minutes.
In all cases where the court directs a party to prepare findings, 

a copy of said proposed findings shall be served upon all the parties
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to the action at least five days before findings shall be signed by the 
court, and the court shall not sign any findings therein prior to the 
expiration of such five days.

Sec . 307. Pro ce ed in gs  aft er  de te rmi na ti on  of  issue  of  la w .— 
On a judgment for the plaintiff upon an issue of law, he may proceed 
in the manner prescribed by the first two subdivisions of section 269, 
upon the failure of the defendant to answer. If judgment be for 
the defendant upon an issue of law, and the taking of an account, or 
the proof of any fact, be necessary to enable the court to complete 
the judgment, a reference may be ordered, as in that section provided.

1 REFERENCES AND TRIALS BY REFEREES

■ Sec . 308. Ref er en ce  ord er ed  upo n  agr eemen t  of  par ti es , in  wh at  
case s .—A reference may be ordered upon the agreement of the parties 
filed with the clerk, or entered in the minutes:

1. To try any or all of the issues in an action or proceeding, 
whether of fact or of law, and to report a finding and judgment 
thereon;

2. To ascertain a fact necessary to enable the court to determine 
an action or proceeding.

Sec . 309. Refe re nc e or de re d  on  mot io n , in  wh at  ca ses .—When 
the parties do not consent, the court may, upon the application of 
either, or of its own motion, direct a reference in the following cases:

1. When the trial of an issue of fact requires the examination of 
a long account on either side; in which case the referees may be 
directed to hear and decide the whole issue, or report upon any 
specific question of fact involved therein;

2. When the taking of an account is necessary for the information 
of the court before judgment, or for carrying a judgment or order 
into effect;

3. When a question of fact, other than upon the pleadings, arises 
upon motion or otherwise, in any stage of the action;

4. When it is necessary for the information of the court in a 
special proceeding.

Sec . 310. A par ty  may  ob jec t ; gr ou nd s of  obje ct io n .—A party 
may object to the appointment of any person as referee, on one or 
more of the following grounds:

1. A want of any of the qualifications prescribed to render a per-
son competent as a juror;

2. Consanguinity or affinity, within the third degree, to either 
party, or to an officer of a corporation which is a party, or to the 
judge of the court in which the appointment shall be made;

3. Standing in the relation of guardian and ward, master and 
servant, employer and clerk, or principal and agent, to either party; 
or being a member of the family of either party; or a partner in 
business with either party; or security on any bond or obligation 
for either party;

4. Having served as a juror or been a witness on any trial 
between the same parties for the same cause of action;

5. Interest on the part of such person in the event of the action, 
or in the main question involved in the action;

6. Having formed or expressed an unqualified opinion or belief 
as to the merits of the action;

7. The existence of a state of mind in such person evincing 
enmity against or bias to either party.

Sec . 311. Obje ct ion s , ho w  dis pose d  of .—The objections taken to 
the appointment of any person as referee must be heard and dis-
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posed of by the court. Affidavits may be read and witnesses exam-
ined as to such objections.

Sec . 312. Refe re es  to  rep or t  wi thi n  tw en ty  day s .—The referees 
or commissioner must report their findings in writing to the court 
within twenty days after the testimony is closed and the facts found 
and conclusions of law must be separately stated therein.

Sec . 313. Effec t  of  re fe re e ’s fin din g .—The finding of the ref-
eree or commissioner upon the whole issue must stand as the finding 
of the court, and upon filing of the finding with the clerk of the 
court, judgment may be entered thereon in the same manner as if 
the action had been tried by the court.

Sec . 314. How ex ce pt ed  to , an d  so for th .—The findings of the 
referee or commissioner may be excepted to and reviewed in like 
manner as if made by the court. When the reference is to report 
the facts, the finding reported has the effect of a special verdict.

PROVISIONS RELATING TO TRIALS IN GENERAL
EXCEPTIONS

Sec . 315. “Exc ept io n ” de fin ed ; wh en  ta ke n .—An exception is 
an objection upon a matter of law to a decision made, either before 
or after judgment, by a court, tribunal, judge, or other judicial offi-
cer, in an action or proceeding. The exception must be taken at the 
time the decision is made, except as provided in section 316.

Sec . 316. Ver di ct  or  or der  in  ab sen ce  of  par ty , de eme d  ex cept ed  
to .—The verdict of the jury, the final decision in an action or pro-
ceeding, an interlocutory order or decision, finally determining the 
rights of the parties, or some of them, an order or decision from 
which an appeal may be taken, an order sustaining or overruling a 
demurrer, allowing or refusing to allow an amendment to a plead-
ing, striking out a pleading or a portion thereof, refusing a con-
tinuance, an order made upon ex parte application, giving an 
instruction, although no objection to such instruction was made, 
refusing to give an instruction, modifying an instruction requested, 
an order or decision made in the absence of the party or an order 
granting or denying a nonsuit or a motion to strike out evidence 
or testimony and a ruling sustaining or overruling an objection to 
evidence, are deemed to have been excepted to.

Sec . 317. Exc ept io n , for m of .—No particular form of excep-
tion is required, but when the exception is to the verdict or decision, 
upon the ground of the insufficiency of the evidence to justify it, 
the objection must specify the particulars in which such evidence 
is alleged to be insufficient. The objection must be stated, with so 
much of the evidence or other matter as is necessary to explain 
it, and no more. Only the substance of the reporter’s notes of 
the evidence shall be stated. Documents on file in the action or 
proceeding may be copied, or the substance thereof stated, or a 
reference thereto sufficient to identify them may be made.

Sec . 318. Bill  of  ex cep ti on s , whe n to  be  pre sen te d , et c .—A 
bill containing the exception to any decision may be presented to 
the court or judge, for settlement at any time after the decision is 
made, but the same must be presented within ten days after written 
notice of making such decision, and after having been settled must 
be signed by the judge and filed with the clerk. When the decision 
excepted to is made by a tribunal other than a court, or by a 
judicial officer, the bill of exceptions must be presented to and settled 
and signed by such tribunal or officer.

Sec . 319. Bill  of  ex cep ti on s , pre par at io n  an d  set tle men t ; ti me  
of  fili ng .—-When a party desires to have exceptions taken at a
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trial settled in a bill of exceptions, he may, at any time thereafter, 
and within ten days after the entry of judgment, if the action 
was tried with a jury, or after receiving notice of the entry of 
judgment, if the action was tried without a jury, or if proceedings 
on motion for a new trial be pending, within ten days after notice 
of decision denying said motion, or other determination thereof, or 
such further time as the court in which the action is pending, or 
the judge thereof, may allow, prepare the draft of a bill, and serve 
the same, or a copy thereof, upon the adverse party.

Cont en ts  of  dr aft .—Such draft must contain all the exceptions 
and proceedings taken upon which the party relies, and may con-
tain all matters reviewable on the same appeal whether occurring 
at the trial or on motion for a new trial. It may also contain a 
statement of any matters occurring upon the trial, in the presence 
of the court, showing any of the matters mentioned in subdivisions 
one and two of section 324.

Adv ers e  pa rt y  may  propo se  ame nd men ts .—Within ten days after 
such service, the adverse party may propose amendments thereto, and 
serve the same or a copy thereof, upon the other party.

Deli ver y  to  th e  judg e .—The proposed bill and amendments must, 
within ten days thereafter be presented by the party seeking the 
settlement of the bill, to the judge who tried or heard the case, 
upon five days’ notice to the adverse party, or be delivered to the 
clerk of the court for the judge. When received by the clerk he 
must immediately deliver them to the judge, if he is in the Canal 
Zone; if he is absent from the Zone, and either party desires the 
paper to be forwarded to the judge, the clerk must, upon notice 
in writing of such party, immediately forward them by mail, or other 
safe channel; if not thus forwarded the clerk must deliver them 
to the judge immediately after his return to the Zone.

Judg e to  de sig na te  ti me  of  settl in g .—When received from the 
clerk, the judge must designate the time at which he will settle 
the bill, and the clerk must immediately notify the parties of such 
designation. At the time designated the judge must settle the bill. 
The bill must thereupon be engrossed and presented to the judge 
to be certified, by the party presenting it, within ten days.

Acti on  tr ie d  bef or e re fer ee .—If the action was tried before a 
referee, the proposed bill, with the amendments, if any, must be 
presented to such referee for settlement within ten days after serv-
ice of the amendments, upon notice of five days to the adverse party, 
and thereupon the referee must settle the bill. If no amendments 
are served or if served are allowed, the proposed bill may be pre-
sented, with the amendments, if any, to the judge or referee, for 
settlement without notice to the adverse party.

Judg e  to  str ik e  ou t  usele ss  mat te r .—It is the duty of the judge 
or referee, in settling the bill, to strike out of it all redundant and 
useless matter, so that the exceptions and proceedings may be pre-
sented as briefly as possible. When settled, the bill must be signed 
by the judge or referee, with his certificate to the effect that the same 
is allowed, and must then be filed with the clerk.

Not  to  be  ser ve d  on  par ty  wh en  de fa ul t  en te re d .—No bill of 
exceptions, notice of appeal, or notice or paper, other than amend-
ments to the pleadings or an amended pleading, need be served upon 
any party whose default has been duly entered, or who has not 
appeared in the action or proceeding.

Sec . 320. Exc ept io ns  after  jud gme nt .—Exceptions to any deci-
sion made after judgment may be presented to the judge at the time 
of such decision, and be settled or noted, as provided in section 318, 
or a bill thereof may be presented and settled afterward, as pro-
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vided in section 319, and within like periods after written notice of 
entry of the order, upon appeal from which such decision is 
reviewable.

Sec . 321. Pro cee di ng s if  jud ge  re fus e to  all ow  bi ll  of  ex ce p-
tio ns .—If the judge in any case refuses to allow a bill of exceptions 
in accordance with the facts, the party desiring the bill settled may 
apply by petition to the United States Circuit Court of Appeals for 
the Fifth Circuit to prove the same; the application may be made in 
the mode and manner, and under such regulations as that court may 
prescribe; and the bill, when proven, must be certified by the court 
as correct, and filed with the clerk of the court in which the action 
was tried, and when so filed it has the same force and effect as if 
settled by the judge who tried the cause.

Sec . 322. Sett leme nt  of  bi ll  of  ex ce pti ons .—When the decision 
excepted to was made by any judicial officer, other than a judge, the 
bill of exceptions shall be presented to such judicial officer, and be 
settled and signed by him in the same manner as it is required to 
be presented to, settled, and signed by a court or judge. A judge or 
judicial officer may settle and sign a bill of exceptions after, as well 
as before, he ceases to be such judge or judicial officer. If such 
judge or judicial officer, before the bill of exceptions is settled, dies, 
is removed from office, becomes disqualified, is absent from the Canal 
Zone, or refuses to settle the bill of exceptions, or if no mode is 
provided by law for the settlement of the same, it shall be settled and 
certified in such manner as the circuit court of appeals may, by its 
order or rules, direct.

ne w  tr ia ls

Sec . 323. New  tr ia l  de fin ed .—A new trial is a reexamination of 
an issue of fact in the same court after a trial and decision by a 
jury, court, or referee.

Sec . 324. Whe n  ne w  tri al  may  be  gr an ted .—The former verdict 
or other decision may be vacated and a new trial granted, on the 
application of the party aggrieved, for any of the following causes, 
materially affecting the susbtantial rights of such party:

1. Irregularity in the proceedings of the court, jury, or adverse 
party, or any order of the court or abuse of discretion by which either 
party was prevented from having a fair trial;

2. Misconduct of the jury; and whenever any one or more of the 
jurors have been induced to assent to any general or special verdict, 
or to a finding on any question submitted to them by the court, by 
a resort to the determination of chance, such misconduct may be 
proved by the affidavit of any one of the jurors;

3. Accident or surprise, which ordinary prudence could not have 
guarded against;

4. Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, have 
discovered and produced at the trial;

5. Excessive damages, appearing to have been given under the 
influence of passion or prejudice;

6. Insufficiency of the evidence to justify the verdict or other 
decision, or that it is against law;

7. Error in law, occurring at the trial and excepted to by the party 
making the application.

When a new trial is granted upon the ground of the insufficiency 
of the evidence to sustain the verdict, the order shall so specify; 
otherwise, on appeal from such order, it will be presumed that the 
order was not based upon that ground.
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Seo . 325. Man ne r  of  mak ing  appli ca ti on  for  ne w  tr ia l .—When 
the application is made for a cause mentioned in the first, second, 
third, and fourth subdivisions of section 324, it must be made upon 
affidavits; otherwise it must be made on the minutes of the court.

Sec . 326. Not ic e  of  mo ti on , upo n  wh om  to  be  ser ved , an d  wh at  
to  co nt ai n .—The party intending to move for a new trial must, 
either before the entry of judgment or within ten days after receiv-
ing notice of the entry of the judgment, or within ten days after 
verdict, if the trial was by jury, file with the clerk and serve upon 
the adverse party a notice of his intention to move for a new trial, 
designating the grounds upon which the motion will be made and 
whether the same will be made upon affidavits or the minutes of the 
court or both. The time above specified shall not be extended by 
order or stipulation. If the motion is to be made upon affidavits, 
the moving party must, within ten days after serving the notice, or 
such further time as the court in which the action is pending, or the 
judge thereof, may allow (but not to exceed twenty days’ additional 
time) file such affidavits with the clerk and serve a copy thereof upon 
the adverse party, who shall have ten days thereafter, or such fur-
ther time as the court may allow (not exceeding twenty days’ addi-
tional time) to file counter-affidavits and serve a copy thereof upon 
the moving party.

Sec . 327. Time  of  he ar in g mot io n ; ref ere nc e to  ple ad in gs , 
ord er s an d  ev id en ce  at  he ar in g .—The motion for a new trial must 
be heard at the earliest practicable time after the filing of affidavits 
and counter-affidavits, in case the motion is made on affidavits, in 
other cases after the filing of the notice. On such hearing reference 
may be had in all cases to the pleadings and orders of the court on 
file, and when the motion is made on the minutes, reference may also 
be had to any depositions and documentary evidence offered at the 
trial and to the report of the proceedings on the trial taken by the 
reporter, or to any certified transcript, of such report, or if there be 
no such report or certified transcript, to such proceedings occurring 
at the trial as are within the recollection of the judge; when the pro-
ceedings at the trial have been reported, but the reporter’s notes have 
not been transcribed, the reporter must, upon request of the court, or 
either party, attend the hearing of the motion, and shall read his 
notes, or such parts thereof as the court, or either party, may require.

New  tr ia l  he ar in g  has  pre ce de nc e .—The hearing and disposition 
of the motion for a new trial shall have precedence over all other 
matters except criminal cases, probate matters, and cases actually on 
trial, and it shall be the duty of the court to determine the same at 
the earliest possible moment.

Mot io n  to  be  pa sse d  on  wi th in  tw o  mo nt hs .—The power of the 
court to pass on motion for a new trial shall expire within two 
months after the verdict of the jury or service on the moving party 
of notice of the entry of the judgment. If such motion is not deter-
mined within said two months, the effect shall be a denial of the 
motion without further order of the court.

Sec . 328. Vaca ti on  of  jud gme nt .—A judgment or decree of the 
district court, when based upon findings of fact made by the court, 
or the special verdict of a jury, may, upon motion of the party 
aggrieved, be set aside and vacated by the court, and another and 
different judgment entered, for either of the following causes, mate-
rially affecting the substantial rights of such party and entitling him 
to a different judgment:

1. Incorrect or erroneous conclusions of law not consistent with 
or not supported by the findings of fact; and in such case when
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the judgment is set aside, the conclusions of law shall be amended 
and corrected.

2. A judgment or decree not consistent with or not supported by 
the special verdict.

Sec . 329. Not ice  of  in te nt io n to  mov e to  va ca te  jud gmen t ; 
ti me  for  mak in g  mot io n .—The party intending to make the motion 
mentioned in section 328 must, within ten days after notice of the 
entry of judgment, serve upon the adverse party and file with the 
clerk of the court a notice of his intention, designating the grounds 
upon which, and the time at which the motion will be made, and 
specifying the particulars in which the conclusions of law are not 
consistent with the finding of facts, or in which the judgment or 
decree is not consistent with the special verdict. The time desig-
nated for the making of the motion must not be more than sixty 
days from the time of the service of the notice.

MANNER OF GIVING AND ENTERING JUDGMENT

Sec . 330. Jud gme nt  to  be  en te re d  in  tw en ty -fou r  ho ur s , an d  so  
for th .—When trial by jury has been had, judgment must be entered 
by the clerk, in conformity to the verdict, within twenty-four hours 
after the rendition of the verdict, unless the court order the case to 
be reserved for argument or further consideration, or grant a stay of 
proceedings. If the trial has been had by the court, judgment must 
be entered by the clerk, in conformity to the decision of the court, 
immediately upon the filing of such decision. In no case is a judg-
ment effectual for any purpose until so entered.

Sec . 331. Case  may  be  br ou gh t  be for e  th e  co ur t  for  ar gu men t .— 
When the ease is reserved for argument or further consideration, 
as mentioned in section 330, it may be brought by either party before 
the court for argument.

Sec . 332. Whe n  co unt er cl aim  esta bli shed  ex ce ed s pla in ti ff ’s  
de man d .—If a counterclaim, established at the trial, exceed the 
plaintiff’s demand, judgment for the defendant must be given for 
the excess; or if it appear that the defendant is entitled to any 
other affirmative relief, judgment must be given accordingly.

Sec . 333. In  re ple vi n , jud gme nt  to  be  in  th e  al ter na ti ve , and  
wi th  da mag es ; go ld  co in  or  cur ren cy  jud gm en t .—In an action to 
recover the possession of personal property, judgment for the plain-
tiff may be for the possession or the value thereof, in case a delivery 
can not be had, and damages for the detention. If the property has 
been delivered to the plaintiff, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of the 
property or the value thereof, in case a return can not be had, and 
damages for taking and withholding the same. In an action on a 
contract or obligation in writing, for the direct payment of money, 
made payable in a specified kind of money or currency, judgment for 
the plaintiff, whether it be by default or after verdict, may follow 
the contract or obligation, and be made payable in the kind of 
money or currency specified therein; and in all actions for the 
recovery of money, if the plaintiff allege in his complaint that 
the same was understood and agreed by the respective parties to be 
payable in a specified kind of money or currency, and this fact is 
admitted by the default of the defendant or established by evi-
dence, the judgment for the plaintiff must be made payable in the 
kind of money or currency so alleged in the complaint; and in an 
action against any person for the recovery of money received by 
such person in a fiduciary capacity, or to the use of another, judg-
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ment for the plaintiff must be made payable in the kind of money 
or currency so received by such person.

Sec . 334. Cle rk  to  en te r  ab stra ct  of  jud gme nt .—The clerk must 
enter an abstract of the judgment in a column set aside for that 
purpose on the civil docket.

Sec . 335. If a par ty  di e afte r  ve rd ic t , jud gme nt  may  be  
ent ered .—If a party die after a verdict or decision upon any issue of 
fact, and before judgment, the court may nevertheless render judg-
ment thereon. Such judgment is payable in the course of adminis-
tration on his estate.

Sec . 336. Jud gme nt  ro ll , wh at  co nsti tu tes .—Immediately after 
entering the judgment, the clerk must attach together and file the 
following papers, which constitute the judgment roll:

1. In case the complaint is not answered by any defendant, the 
summons, with the affidavit or proof of service; the complaint with 
a memorandum indorsed thereon that the default of the defendant in 
not answering was entered, and a copy of the judgment; and in case 
the service so made is by publication, the affidavit for publication 
of summons, and the order directing the publication of summons.

2. In all other cases, the pleadings, all orders striking out any 
pleading in whole or in part, a copy of the verdict of the jury, or 
finding of the court or referee, and a copy of any order made on 
demurrer, or relating to a change of parties, and a copy of the judg-
ment; if there are two or more defendants in the action, and any one 
of them has allowed judgment to pass against him by default, the 
summons, with proof of its service, on such defendant; and if the 
service on such defaulting defendant be by publication, then the 
affidavit for publication, and the order directing the publication of 
the summons.

Sec . 337. Cle rk  to  en ter  jud gme nt .—Immediately after filing the 
judgment roll, the clerk must make the proper entries of the judg-
ment under appropriate heads, in the civil docket kept by him.

Sec . 338. Dock et  to  be  ope n  for  inspec tio n  wi th ou t  ch ar ge .— 
The docket kept by the clerk is open at all times, during office hours, 
for the inspection of the public, without charge. The clerk must 
arrange the several dockets kept by him in such a manner as to facili-
tate their inspection.

Sec . 339. Sat isfa ct io n  of  a  ju dg men t , ho w  ma de .—Satisfaction 
of a judgment may be entered in the clerk’s docket upon an execution 
returned satisfied, or upon an acknowledgment of satisfaction filed 
with the clerk, made in the manner prescribed in chapter 22 of the 
Civil Code, by the judgment creditor, or by his indorsement on the 
face, or on the margin of the record of the judgment, or by the 
attorney, unless a revocation of his authority is filed. Whenever a 
judgment is satisfied in fact, otherwise than upon an execution, the 
party or attorney must give such acknowledgment, or make such 
indorsement, and, upon motion, the court may compel it, or may 
order the entry of satisfaction to be made without it.

; Sec . 340. Und er ta ki ng  in  ac ti on s  to  se t  as id e  tr an sfer  of  pro p-
er ty .—Where an action is commenced to set aside a transfer or con-
veyance of property on the grounds that such transfer or conveyance 
was made to hinder, delay, or defraud a creditor or creditors, the 
transferee or grantee to whom it is alleged the property was trans-
ferred or conveyed to hinder, delay, or defraud creditors or the suc-
cessors or assigns of such transferee or grantee, may give an under-
taking as herein provided, and when such undertaking is given as 
herein provided, the transferee or grantee to whom it is alleged the 
property was transferred or conveyed to hinder, delay, or defraud
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creditors, or the successors and assigns of such transferee or grantee, 
may sell, encumber, transfer, convey, mortgage, pledge, or other-
wise dispose of the property, or any part thereof, which is alleged 
to have been transferred or conveyed to hinder, delay, or defraud 
creditors, so that the purchaser, encumbrancer, transferee, mortgagee, 
grantee, or pledgee of such property, will take, own, hold, and possess 
such property unaffected by such action and suit, or the judgment 
which may be rendered therein.

Sec . 341. Cond it io ns  of  un de rt ak in g .—Such undertaking with 
two sureties shall be executed by the transferee or grantee to whom 
it is alleged the property was transferred or conveyed to hinder, 
delay, or defraud creditors, or the successor or assign of such trans-
feree or grantee, in double the estimated value of the property so 
alleged to have been transferred or conveyed; provided, in no case 
need such undertaking be for a greater sum than double the amount 
of the debt or liability alleged to be due and owing to the plaintiff 
in such action, commenced to set aside said transfer and conveyance; 
and where such estimated value of the property alleged so to have 
been conveyed is less than the sum alleged to be due and owing to 
the plaintiff in the action, such estimated value shall be stated in 
the undertaking, and said undertaking shall be conditioned that, if it 
be adjudged in said action that the transfer or conveyance was made 
to hinder, delay, or defraud a creditor or creditors, then that the 
transferee or grantee or the said successor or assigns of such trans-
feree or grantee giving such undertaking, will pay to the plaintiff 
in said action a sum equal to the value, as the same is estimated in 
said undertaking, of said property alleged to have been transferred 
or conveyed to hinder, delay, or defraud creditors, not exceeding the 
sum alleged to be due and owing to the plaintiff in the action.

Sec . 342. Fil in g  an d serv in g un de rt ak in g .—Said undertaking 
shall be filed in the action in which said execution issued and a copy 
thereof served upon the plaintiff or his attorney in said action.

Sec . 343. Obje ct io ns  to  sur eti es .—Within ten days after service 
of the copy of undertaking the plaintiff may object to such under-
taking on the ground of inability of the sureties, or either of them, 
to pay the sum for which they become bound in said undertaking, 
and upon the ground that the estimated value of the property therein 
is less than the market value of such property. Such objection to 
the undertaking shall be made in writing, specifying the ground 
or grounds of objection, and if the objection is made to the under-
taking that the estimated value therein is less than the market 
value of the property, such objection shall specify the plaintiff’s 
estimate of the market value of the property. Such written objec-
tion shall be served upon the said transferee or grantee, or the suc-
cessor or assigns of such transferee or grantee giving such under-
taking.

Sec . 344. Just ifi ca ti on  of  sure ti es ; appro val  an d di sappro va l  
of  un de rt ak in g .—When the sureties or either of them, are objected 
to, the surety or sureties so objected to shall justify before the court 
in which the action is commenced, upon ten days’ notice of the time 
when they will so justify being given to the plaintiff, or plaintiff’s 
attorney. Upon the hearing and examination into the sufficiency of 
a surety, witnesses may be required to attend and evidence may 
be procured and introduced in the same manner as in trial of 
civil cases. Upon such hearing and examination the court shall 
make its order, in writing, approving or disapproving the sufficiency 
of the sureties or surety on such undertaking. In case the court 
disapproves of the surety or sureties on any undertaking, a new 
undertaking may be filed and served, and to any undertaking given

967

Conditions of.

Filing and serving.

Objections to sure-
ties.

Justification of sure-
ties; approval and dis-
approval of under-
taking.



968

Objection because es-
timated value in under-
taking less than market 
value; new undertak-
ing.

Justification of sure-
ties.

Post, p. 1002.
When undertaking 

effective.

Judgment against 
sureties.

EXECUTION OF 
JUDGMENT IN 
CIVIL ACTIONS.

Time execution may 
issue.

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933. 

under the provisions of this act the same objection to the sureties 
may be made and the same proceedings had as in case of the first 
undertaking filed and served.

Sec . 345. Obje ct io n  be ca use  est ima te d  va lu e in  un de rt ak in g  
les s th an  mar ke t  va lu e ; ne w  und er tak in g .—When objection is 
made to the undertaking upon the ground that the estimated value 
of the property, as stated in the undertaking, is less than the mar-
ket value of the property, the transferee or grantee, or the suc-
cessor or assigns of such transferee or grantee giving the under-
taking may accept the estimated value stated by the plaintiff in 
said objection, and a new undertaking may at once be filed, with 
the plaintiff’s estimate stated therein as the estimated value, and no 
objection shall thereafter be made upon that ground; if the plaintiff’s 
estimate of the market value is not accepted, the transferee or 
grantee, or the successor or assigns of the grantee or transferee 
giving such undertaking, upon ten days’ notice to the plaintiff, 
shall move the court in which the action is pending to estimate 
the market value of the property, and upon the hearing of such 
motion, witnesses may be required to attend and testify, and evidence 
may be produced in the same manner as in the trial of civil actions. 
Upon the hearing of the motion the court shall estimate the market 
value of the property, and if the estimated value of the property 
as made by the court exceeds the estimated value as stated in the 
undertaking, a new undertaking shall be filed and served with 
the market value determined by the stated value therein as the 
estimated value of the property.

Sec . 346. Just ifi ca ti on  of  sur eti es . The sureties shall justify 
upon the undertaking as required by section 533.

Sec . 347. Whe n  un de rt ak in g  be come s  effect iv e .—The undertak-
ing shall become effective for the purpose stated in section 340, 
ten days after service of copy thereof on the plaintiff, unless objec-
tion to such undertaking is made as provided in sections 343 or 345, 
and in case objection is so made to the undertaking filed and served, 
the same shall become effective for such purpose when an order is 
made by such court approving the sureties, when the surety or sureties 
are objected to, or affirming the estimate of the value of property 
when objection is made thereto, or in case any objection to the under-
taking is sustained by the court when a new undertaking is filed 
and served as required by sections 344 or 345, to which no objection is 
made, or if made is not sustained by the court.

Sec . 348. Jud gme nt  aga in st  sur et ie s .—If judgment be rendered 
in said action that the alleged transfer or conveyance was made to 
hinder, delay, or defraud creditors, then judgment shall be rendered 
in such action without further proceeding in favor of plaintiff and 
against the principal and sureties on said undertaking for the sum 
for which said undertaking was executed according to the conditions 
thereof.

CHAPTER 12.—EXECUTION OF JUDGMENT IN CIVIL 
ACTIONS

EXECUTION

Sec . 349. Wit hi n  wh at  ti me  ex ec ut io n  may  issu e .—The party 
in whose favor judgment is given may, at any time within five years 
after the entry thereof, have a writ of execution issued for its 
enforcement. If, after the entry of the judgment, the issuing of 
execution thereon is stayed or enjoined by any judgment or order 
of court, or by operation of law, the time during which it is so
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stayed or enjoined must be excluded from the computation of the five 
years within which execution may issue.

Sec . 350. Sta y  of  ex ec ut ion .—The court or the judge thereof shall 
not have the power, without the consent of the adverse party, to stay, 
for a longer period than thirty days, the execution of any judgment 
or order the execution whereof would be stayed on appeal only by 
the execution of a stay bond.

Sec . 351. Who  may  issu e th e exe cu ti on , it s for m , to  wh om  
DIRECTED, AND WHAT IT SHALL REQUIRE.----The Writ of execution must
be issued in the name of the government of the Canal Zone, sealed 
with the seal of the court, and subscribed by the clerk, and be directed 
to the marshal, and it must intelligibly refer to the judgment, stating 
the court, the division where the judgment-roll is filed, and if it be 
for money, the amount thereof, and the amount actually due thereon, 
and if made payable in a specified kind of money or currency, as 
provided in section 333, the execution must also state the kind of 
money or currency in which the judgment is payable, and must 
require the marshal substantially as follows:

1. If it be against the property of the judgment debtor, it must 
require the marshal to satisfy the judgment, with interest, out of 
the property of such debtor.

2. If it be against property in the hands of the personal repre-
sentatives, heirs, devisees, legatees, tenants, or trustees, it must require 
the marshal to satisfy the judgment, with interest, out of such 
property.

3. If it be against the person of the judgment debtor, it must 
require the marshal to arrest such debtor and commit him to jail 
until he pay the judgment, with interest, or be discharged according 
to law.

4. If it be issued on a judgment made payable in a specified kind 
of money or currency, as provided in section 333, it must also require 
the marshal to. satisfy the same in the kind of money or currency in 
which the judgment is made payable, and the marshal must refuse 
payment in any other kind of money or currency; and in case of 
levy and sale of the property of the judgment debtor, he must refuse 
payment from any purchaser at such sale in any other kind of money 
or currency than that specified in the execution. The marshal col-
lecting money or currency in the manner required by this subchapter, 
must pay to the plaintiff or party entitled to recover the same, the 
same kind of money or currency received by him, and in case of 
neglect or refusal so to do, he shall be liable on his official bond to 
the judgment creditor in three times the amount of the money so 
collected.

5. If it be for the delivery of the possession of property, it must 
require the marshal to deliver the possession of the same, describing 
it, to the party entitled thereto, and may at the same time require 
the marshal to satisfy any costs, damages, rents, or profits recovered 
by the same judgment, out of the property of the person against 
whom it was rendered, and the value of the property for which the 
judgment was rendered to be specified therein if a delivery thereof 
can not be had.

Sec . 352. Whe n  made  re tu rna bl e .—The execution may be made ( 
returnable, at any time not less than ten nor more than sixty days 
after its receipt by the marshal, to the clerk with whom the judgment 
roll is filed. When the execution is returned the clerk must attach 
it to the judgment roll.

Sec . 353. Mon ey  ju dg men ts  an d  oth ers , how  en fo rc ed .—When 3 
the judgment is for money, or the possession of property, the same i 
may be enforced by a writ of execution; and if the judgment direct
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that the defendant be arrested, the execution may issue against the 
person of the judgment debtor, after the return of an execution 
against his property unsatisfied in whole or part; when the judgment 
requires the sale of property, the same may be enforced by a writ 
reciting such judgment, or the material parts thereof, and directing 
the proper officer to execute the judgment, by making the sale and 
applying the proceeds in conformity therewith; when the judgment 
requires the performance of any other act than as above designated, 
a certified copy of the judgment may be served upon the party 
against whom the same is rendered, or upon the person or officer 
required thereby or by law to obey the same, and obedience thereto 
may be enforced by the court.

Sec . 354.—Exe cut ion  aft er  fi ve  ye ar s .—In all cases the judgment 
may be enforced or carried into execution after the lapse of five 
years from the date of its entry, by leave of the court, upon motion, 
or by judgment for that purpose, founded upon supplemental plead-
ings; but nothing in this section shall be construed to revive a judg-
ment for the recovery of money which shall have been barred by 
limitation at the time of the enactment of this code.

Sec . 355. Whe n  ex ec ut io n  may  is su e  ag ai nst  the  pro per ty  of  a  
par ty  aft er  hi s  de at h .—Notwithstanding the death of a party after 
the judgment, execution thereon may be issued, or it may be enforced, 
as follows:

1. In case of the death of the judgment creditor, upon the applica-
tion of his executor or administrator, or successor in interest;

2. In case of the death of the judgment debtor, if the judgment be 
for the recovery of property, or the enforcement of a lien thereon.

Sec . 356. Pro per ty  li ab le  to  ex ecu ti on ; no t  affec ted  unt il  
le vi ed  on .—All goods, chattels, moneys, and other property, both 
real and personal, or any interest therein, of the judgment debtor, 
not exempt by law, and all property and rights of property seized 
and held under attachment in the action, are liable to execution. 
Shares and interests in any corporation or company, and debts and 
credits, and all other property, both real and personal, or any interest 
in either real or personal property, and all other property not capable 
of manual delivery, may be levied upon or released from levy in 
like manner as like property may be attached or released from 
attachment. Until a levy, property is not affected by the execution; 
but no levy shall bind any property for a longer period than one 
year from the date of the issuance] of the execution; provided, how-
ever, an alias execution may be issued on said judgment and levied 
on any property not exempt from execution.

Sec . 357. Ind emn ity  wh er e  pro per ty  cl ai med  by  th ir d  pa rt y .— 
If the property levied on is claimed by a third person as his prop-
erty by a written claim verified by his oath or that of his agent, set-
ting out his right to the possession thereof, and served upon the 
marshal, the marshal is not bound to keep the property unless the 
plaintiff, or the person in whose favor the writ of execution runs, 
on demand, indemnifies the marshal against such claim by an under-
taking by at least two good and sufficient sureties in a sum equal to 
double the value of the property levied on; and the marshal is not 
liable for damages for the taking or keeping of such property to any 
such third person, unless such a claim is made.

The marshal may demand and exact the undertaking herein pro-
vided for notwithstanding any defect, informality, or insufficiency 
of the verified claim served upon him.

Sec . 358. Wha t  ex empt  fro m ex ecu ti on .—The following property 
is exempt from execution or attachment, except as herein otherwise 
specially provided:
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1. Chairs, tables, desks, and books, to the value of $200 belonging 
to the judgment debtor;

2. Household furniture and utensils necessary for housekeeping 
and used for that purpose by the debtor, such as the debtor may 
select, of a value not exceeding $250; and all wearing apparel;

3. Tools and implements necessarily used by him in his trade or 
employment;

4. Two domestic animals such as the debtor may select, not exceed-
ing $100 in value, and necessarily used by him in his ordinary 
occupation;

5. The professional libraries of lawyers, judges, clergymen, doc-
tors, school teachers, and music teachers, not exceeding $250 in value;

6. One fishing boat and net, not exceeding the total value of $200, 
the property of any fisherman, by the lawful use of which he earns 
his livelihood;

7. The wages and earnings of all seamen and seagoing fishermen, 
not exceeding $300, regardless of where or when earned, and in addi-
tion to all other exemptions otherwise provided by any law;

8. The earnings of the judgment debtor for his personal services 
rendered at any time within thirty days next preceding the levy of 
execution or attachment, when it appears by the debtor’s affidavit or 
otherwise, that such earnings are necessary for the use of his family, 
residing in the Canal Zone, supported in whole or in part by his 
labor; but where debts are incurred by any such person, or his wife 
or family for the common necessaries of life, or have been incurred 
at a time when the debtor had no family residing in the Canal Zone, 
supported in whole or in part by his labor, the one-half of such 
earnings above mentioned is nevertheless subject to execution, gar-
nishment, or attachment to satisfy debts so incurred;

9. All the nautical instruments and wearing apparel of any master, 
officer, or seaman of any steamer or other vessel;

10. All arms, uniforms, and accouterments required by law to be 
kept by any person, and also one gun, to be selected by the debtor;

11. Life insurance benefits. All moneys, benefits, privileges, or 
immunities accruing or in any manner growing out of any life 
insurance, if the annual premiums paid do not exceed $500, and if 
they exceed that sum a like exemption shall exist which shall bear 
the same proportion to the moneys, benefits, privileges, and immu-
nities so accruing or growing out of such insurance that said $500 
bears to the whole annual premiums paid;

12. Pensions. All money received by any person, a resident of the 
Canal Zone, as a pension from the United States Government, 
whether the same shall be in the actual possession of such pensioner 
or deposited, loaned, or invested by him.

Not  exe mpt  fro m jud gme nt  fo r  pri ce .—No article, however, or . 
species of property mentioned in this section is exempt from J 
execution issued upon a judgment recovered for its price, or upon 
a judgment of foreclosure of a mortgage or other lien thereon.

Sec . 359. Wri t , how  ex ec ut ed .—The marshal must execute the 
writ against the property of the judgment debtor, by levying on 
a sufficient amount of property, if there be sufficient; collecting or 
selling the things in action, and selling the other property, and 
paying to the plaintiff or his attorney so much of the proceeds as will 
satisfy the judgment. Any excess in the proceeds over the judgment 
and accruing costs must be returned to the judgment debtor, unless 
otherwise directed by the judgment or order of the court. When 
there is more property of the judgment debtor than is sufficient to 
satisfy the judgment and accruing costs within the view of the 
marshal, he must levy only on such part of the property as the
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judgment debtor may indicate, if the property indicated be amply 
sufficient to satisfy the judgment and costs.

Sec . 360. Not ic e of  sal e un de r  exe cu ti on , ho w  giv en .—Before 
the sale of property on execution or under power contained in any 
deed of trust, notice thereof must be given as follows:

1. In case of perishable property: By posting written notice of 
the time and place of sale in three public places of the town where 
the sale is to take place, for such time as may be reasonable, 
considering the character and condition of the property.

2. In case of other personal property: By posting a similar notice 
in three public places in the town where the sale is to take place, for 
not less than five days nor more than ten days.

3. In case of real property: By posting a similar notice par-
ticularly describing the property for twenty days, in three public 
places of the town where the property is to be sold and publishing 
a copy thereof once a week for the same period, in some newspaper 
of general circulation in the Canal Zone. Provided that where real 
property is to be sold under the provision of any deed of trust the 
copy of said notice shall be posted in some conspicuous place on the 
property to be sold, at least twenty days before date of sale.

4. When the judgment under which the property is to be sold is 
made payable in a specified kind of money or currency, the several 
notices required by this section must state the kind, of money or 
currency in which bids may be made at such sale, which must be the 
same as that specified in the judgment.

>- Sec . 361. Sell in g wi th ou t  no ti ce  wh at  pen al ty  at ta ch ed .— 
An officer selling without the notice prescribed by the last section 
forfeits $500 to the aggrieved party, in addition to his actual 
damages; and a person willfully taking down or defacing the notice 
posted, if done before the sale or the satisfaction of the judgment 
(if the judgment be satisfied before sale), forfeits $500.

Sec . 362. Sal es , how  co nd uc te d  ; ne it he r  the  off ic er  co nd uc ti ng  
IT NOR HIS DEPUTY TO BE A PURCHASER; REAL AND PERSONAL PROPERTY, 
HOW SOLD; JUDGMENT DEBTOR, IF PRESENT, MAY DIRECT ORDER OF SALE, 
AND THE OFFICER SHALL FOLLOW HIS DIRECTIONS.-- All sales of property
under execution must be made at auction, to the highest bidder, 
between the hours of nine in the morning and five in the afternoon. 
After sufficient property has been sold to satisfy the execution, no 
more can be sold. Neither the officer holding the execution nor his 
deputy can become a purchaser or be interested in any purchase at 
such sale. When the sale is of personal property, capable of manual 
delivery, it must be within view of those who attend the sale, and be 
sold in such parcels as are likely to bring the highest price; and when 
the sale is of real property, consisting of several known lots or 
parcels, they must be sold separately; or when a portion of such 
real property is claimed by a third person, and he requires it to be 
sold separately, such portion must be thus sold. The judgment 
debtor, if present at the sale, may also direct the order in which 
property, real or personal, shall be sold, when such property consists 
of several known lots or parcels, or of articles which can be sold to 
advantage separately, and the marshal must follow such directions. 

r “ Sec . 363. If  pur ch ase r  refu ses  to  pay  pur ch ase -mone y , wh at  
y pro ce ed in gs .—If a purchaser refuse to pay the amount bid by him 

for property struck off to him at a sale under execution, the officer 
may again sell the property at any time to the highest bidder, and 
if any loss be occasioned thereby, the officer may recover the amount 
of such loss, with costs, from the bidder so refusing, in any court of 
competent jurisdiction.
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Sec . 364. Offic er  may  refu se  suc h  pur ch ase r ’s  sub seq ue nt  bi d .— 
When a purchaser refuses to pay, the officer may, in his discretion, 
thereafter reject any subsequent bid of such person.

Sec . 365. These  tw o  sec ti on s  no t  to  make  of fic er  li ab le  be yo nd  
a  ce rt ai n  amou nt .—Sections 363 and 364 must not be construed to 
make the officer liable for any more than the amount bid by the second 
or subsequent purchaser, and the amount collected from the purchaser 
refusing to pay.

Sec . 366. Per son al  pro per ty  ca pab le  of  man ua l  de li ve ry , ho w  
de li ve re d  to  pur ch ase r .—When the purchaser of any personal prop-
erty capable of manual delivery pays the purchase-money, the officer 
making the sale must deliver to the purchaser the property, and, if 
desired, execute and deliver to him a certificate of the sale. Such 
certificate conveys to the purchaser all the right which the debtor 
had in such property on the day of 1 the execution or attachment was 
levied.

Sec . 367. Per son al  pro per ty  no t  ca pab le  of  ma nu al  del iv ery , 
ho w  sol d  an d  de li ve red .—When the purchaser of any personal prop-
erty not capable of manual delivery pays the purchase-money, the 
officer making the sale must execute and deliver to the purchaser a 
certificate of sale. Such certificate conveys to the purchaser all 
the right which the debtor had in such property on the day the 
execution or attachment was levied.

Sec . 368. Sal e  of  rea l  pro per ty  ; wh at  purc ha ser  is  sub sti tu te d  
to  an d  ac qu ir es .—Upon a sale of real property, the purchaser is sub-
stituted to and acquires all the right, title, interest, and claim of the 
judgment debtor thereto on the date of the levy of the execution 
thereon. And in case property, real or personal, has been attached in 
the action, the purchaser is substituted to and acquires all the right, 
title, interest, and claim of the judgment debtor on or at any time 
after the day the attachment was levied upon such property.

Sec .369. Whe n sa le s ar e ab sol ut e ; wh at  cer ti fic at e mus t  
sho w .—Sales of personal property, and of real property, when the 
estate therein is less than a leasehold of two years’ unexpired term, 
are absolute. In all other cases the property is subject to redemp-
tion, as provided in this subchapter. The officer must give to the 
purchaser a certificate of sale, and file a duplicate thereof for record 
in the office of the registrar of property, which certificate must state 
the date of the judgment under which the sale was made and the 
names of the parties thereto, and contain:

1. A particular description of the real property sold;
2. The price bid for each distinct lot or parcel;
3. The whole price paid;
4. If the property is subject to redemption, the certificate must 

so declare, and if the redemption can be effected only in a particular 
kind of money or currency, that fact must be stated.

Sec . 370. Rea l  pro per ty  so  so ld , by  wh om  it  may  be  red eeme d .— 
Property sold subject to redemption, as provided in section 369, or 
any part sold separately, may be redeemed in the manner hereinafter 
provided, by the following persons, or their successors in interest:

1. The judgment debtor, or his successor in interest, in the whole 
or any part of the property;

2. A creditor having a lien or mortgage on the property sold, or 
on some share or part thereof, subsequent to that on which the 
property was sold. The persons mentioned in the second subdivision 
of this section are, in this subchapter, termed redemptioners.

Sec . 371. When  it  may  be  re dee med , an d  re de mpti on  mo ne y .— 
The judgment debtor, or redemptioner, may redeem the property 
from the purchaser any time within twelve months after the sale on

1 So in original.
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paying the purchaser the amount of his purchase, with 1 per cent 
per month thereon in addition, up to the time of redemption. And 
if the purchaser be also a creditor, having a prior lien to that of the 
redemptioner, other than the judgment under which said purchase 
was made, the amount of such lien with interest.

Sec . 372. Ano th er  re de mpti on er  may  red eem .—If property be 
so redeemed by a redemptioner, another redemptioner may, within 
sixty days after the last redemption, again redeem it from the last 
redemptioner, on paying the sum paid on such last redemption, with 
2 per cent thereon in addition, and, in addition, the amount of any 
liens held by said redemptioner prior to his own, with interest; but 
the judgment under which the property was sold need not be so 
paid as a lien.

Sel lin g  pro per ty  aga in .—The property may be again, and as 
often as a redemptioner is so disposed, redeemed from any previous 
redemptioner within sixty days after the last redemption, on paying 
the sum paid on the last previous redemption, with 2 per cent thereon 
in addition, and the amount of any liens, other than the judgment 
under which the property was sold, held by the last redemptioner 
previous to his own with interest.

Wri tt en  no ti ce  to  mar sha l ; to  be  fil ed  wi th  re gi str ar .—Written 
notice of redemption must be given to the marshal and a duplicate 
filed with the registrar of property, and if the redemptioner has 
or acquires any lien other than that upon which the redemption 
was made, notice thereof must in like manner be given to the marshal 
and filed with the registrar; and if such notice be not filed, the 
property may be redeemed without paying such lien.

Mar sha l ’s  de ed .—If no redemption be made within twelve months 
after the sale, the purchaser, or his assignee, is entitled to a convey-
ance; or if so redeemed, whenever sixty days have elapsed, and 
no other redemption has been made, and notice thereof given and 
the time for redemption has expired, the last redemptioner, or his 
assignee, is entitled to a marshal’s deed; but, in all cases, the judg-
ment debtor shall have the entire period of twelve months from the 
date of the sale to redeem the property.

Red empti on  by  jud gme nt  deb tor .—If the judgment debtor redeem, 
he must make the same payments as are required to effect a redemp-
tion by a redemptioner. If the debtor redeem, the effect of the 
sale is terminated and he is restored to his estate.

Cert ifi ca te  of  re de mpti on .—Upon a redemption by the debtor, 
the person to whom the payment is made must execute and deliver to 
him a certificate of redemption, acknowledged or proved before an 
officer authorized to take acknowledgments. Such certificate must 
be filed and recorded in the office of the registrar of property, and 
the registrar must note the record thereof in the margin of the 
record of the certificate of sale.

Sec . 373. In  ca se s  of  re de mpti on , to  wh om  th e  pay men ts  ar e  to  
be  ma de .—The payments mentioned in sections 702 and 703 1 may be 
made to the purchaser or redemptioner, or for him, to the officer who 
made the sale. When the judgment under which the sale has been 
made is payable in a specified kind of money or currency, payments 
must be made in the same kind of money or currency, and a tender 
of the money is equivalent to payment.

Sec . 374. What  a  re de mpti on er  mus t  do  in  or der  to  red eem .— 
A redemptioner must produce to the officer or person from whom 
he seeks to redeem and serve with his notice to the marshal making 
the sale, or his successor in office:

1. A copy of the docket of the judgment under which he claims 
the right to redeem, certified by the clerk of the court, where the

1 So in original.
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judgment is docketed; or, if he redeem upon a mortgage or other 
lien, a note of the record thereof, certified by the registrar;

2. A copy of any assignment necessary to establish his claim, 
verified by the affidavit of himself, or of a subscribing witness 
thereto;

3. An affidavit by himself or his agent, showing the amount then 
actually due on the lien.

Sec . 375. Unt il  th e ex pir at io n  of  re de mpti on -ti me , co ur t  ma y  
RESTRAIN WASTE ON THE PROPERTY; WHAT CONSIDERED WASTE.----Until
the expiration of the time allowed for redemption, the court may 
restrain the commission of waste on the property, by order granted 
with or without notice, on the application of the purchaser or the 
judgment creditor. But it is not waste for the person in possession 
of the property at the time of sale, or entitled to possession after-
wards, during the period allowed for redemption, to continue to use 
it in the same manner in which it was previously used; or to use in 
the ordinary course of husbandry; or to make the necessary repairs 
of buildings thereon; or to use wood or timber on the property 
therefor; or for the repair of fences; or for fuel in his family, while 
he occupies the property.

Sec . 376. Ren ts  an d  profi ts .—The purchaser from the time of 
the sale until a redemption, and a reclemptioner, from the time of 
his redemption until another redemption, is entitled to receive, from 
the tenant in possession, the rents of the property sold, or the value 
of the use and occupation thereof. But when any rents or profits 
have been received by the judgment creditor or purchaser, or his or 
their assigns, from the property thus sold preceding such redemption, 
the amounts of such rents and profits shall be a credit upon the 
redemption money to be paid; and if the redemptioner or judgment 
debtor, before the expiration of the time allowed for such redemp-
tion, demands in writing of such purchaser or creditor, or his assigns, 
a written and verified statement of the amounts of such rents and 
profits thus received, the period for redemption is extended five 
days after such sworn statement is given by such purchaser or his 
assigns, to such redemptioner or debtor. If such purchaser or his 
assigns shall, for a period of one month from and after such demand, 
fail or refuse to give such statement, such redemptioner or debtor 
may bring an action in any court of competent jurisdiction, to 
compel an accounting and disclosure of such rents and profits, and 
until fifteen days from and after the final determination of such 
action, the right of redemption is extended to such redemptioner 
or debtor.

Sec . 377. If  pur cha se r  of  rea l  pro per ty  be  ev ic te d  for  ir re gu -
la ri ti es  IN SALE, WHAT HE MAY RECOVER, AND FROM WHOM; WHEN 
JUDGMENT TO BE REVIVED; PETITION FOR THE PURPOSE, HOW AND BY 
who m mad e .—If the purchaser of real property sold on execution, 
or his successor in interest, be evicted therefrom in consequence of 
irregularities in the proceedings concerning the sale, or of the 
reversal or discharge of the judgment, he may recover the price paid, 
with interest, from the judgment creditor. If the purchaser of 
property at marshal’s sale, or his successor in interest, fail to recover 
possession in consequence of irregularity in the proceedings concern-
ing the sale, or because the property sold was not subject to execution 
and sale, the court having jurisdiction thereof must, after notice and 
on motion of such party in interest, or his attorney, revive the orig-
inal judgment in the name of the petitioner, for the amount paid by 
such purchaser at the sale, with interest thereon from the time of 
payment at the same rate that the original judgment bore; and the
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judgment so revived has the same force and effect as would an orig-
inal judgment of the date of the revival, and no more.

Sec . 378. Par ty  wh o  pays  mo re  th an  hi s sh ar e may  co mpe l  
co nt ri bu tio n .—When property, liable to an execution against sev-
eral persons, is sold thereon, and more than a due proportion of the 
judgment is satisfied out of the proceeds of the sale of the property 
of one of them, or one of them pays, without a sale, more than his 
proportion, he may compel contribution from the others; and when 
a judgment is against several, and is upon an obligation of one of 
them, as security for another, and the surety pays the amount, or 
any part thereof, either by sale of his property or before sale, he 
may compel repayment from the principal. In such case the person 
so paying or contributing is entitled to the benefit of the judgment, 
to enforce contribution or repayment, if, within ten days after his 
payment, he file with the clerk of the court where the judgment was 
rendered, notice of his payment and claim to contribution or repay-
ment. Upon a filing of such notice, the clerk must make an entry 
thereof in the margin of the docket.

Sec . 379. Cla ima nt  of  pro per ty  may  gi ve  un de rt ak in g an d  
re le ase  pro per ty .—Where property levied upon under execution to 
satisfy a judgment for the payment of money is claimed, in whole 
or in part, by a person, corporation, partnership or association, other 
than the judgment debtor, such claimant may give an undertaking 
as hereinafter provided, which undertaking shall release the prop-
erty in the undertaking described from the lien and levy of such 
execution.

Sec . 380. Cla im of  prope rt y ; un de rt ak in g , amo un t  an d  con di -
ti on s  of .—Such undertaking, with two sureties, shall be executed by 
the person, corporation, partnership or association, claiming in 
whole or in part, the property upon which execution is levied in 
double the estimated value of the property claimed by the person, 
corporation, partnership or association; provided, in no case need 
such undertaking be for a greater sum than double the amount for 
which the execution is levied; and where the estimated value of the 
property so claimed by the person, corporation, partnership or asso-
ciation is less than the sum for which such attachment is levied, such 
estimated value shall be stated in the undertaking, and said under-
taking shall be conditioned that if the property claimed, by the per-
son, corporation, partnership or association is finally adjudged to be 
the property of the judgment debtor, said person, corporation, part-
nership or association will pay of said judgment upon which execu-
tion has issued a sum equal to the value, as estimated in said under-
taking, of said property claimed by said person, corporation, part-
nership or association, and said property claimed shall be described 
in said undertaking.

Sec . 381. Cla im  of  pro per ty  ; und er tak in g , fil in g , an d  serv ing .— 
Said undertaking shall be filed in the action in which said execution 
issued, and a copy thereof served upon the judgment creditor or his 
attorney in said action.

Sec . 382. Cla im of  pro per ty ; un de rt ak in g , ob jec ti on s to .— 
Within ten days after the service of the copy of undertaking, the 
judgment creditor may object to such undertaking on the ground of 
inability of the sureties, or either of them, to pay the sum for which 
they become bound in said undertaking, and upon the ground that 
the estimated value of property therein is less than the market value 
of the property claimed. Such objection to the undertaking shall 
be made in writing, specifying the ground or grounds of objection, 
and if the objection is made to the undertaking that the estimated 
value therein is less than the market value of the property claimed,
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such objection shall specify the judgment creditor’s estimate of the 
market value of the property claimed. Such written objection shall 
be served upon the person, partnership, corporation, or association 
giving such undertaking and claiming the property therein 
described.

Seg . 383. Cla im of  pro per ty ; just ifi ca ti on , app rov al , an d  di s -
appro val .—When the sureties, or either of them, are objected to, the 
surety or sureties so objected to shall justify before the court out of 
which such execution issued, upon ten days’ notice of the time when 
they will so justify being given to the judgment debtor or his attor-
ney. Upon the hearing and examination into the sufficiency of a 
surety, witnesses may be required to attend and evidence may be 
procured and introduced in the same manner as in trial of civil 
cases. Upon such hearing and examination, the court shall make 
its order, in writing, approving or disapproving the sufficiency of 
the surety or sureties on such undertaking. In case the court dis-
approves of the surety or sureties on any undertaking, a new under-
taking may be filed and served, and to any undertaking given under 
the provisions of sections 379 to 386, the same objection to the sure-
ties may be made, and the same proceedings had as in case of the 
first undertaking filed and served.

Sec . 384. Cla im of  pro per ty ; un de rt ak in g , est ima te  of  va lu e , 
an d  ne w  un de rta ki ng s .—When objection is made to the undertak-
ing upon the ground that the estimated value of the property 
claimed, as stated in the undertaking, is less than the market value 
of the property claimed, the person, corporation, partnership, or 
association may accept the estimated value stated by the judgment 
creditor in said objection, and a new undertaking may be at once 
filed with the judgment creditor’s estimate stated therein as the 
estimated value, and no objection shall thereafter be made upon 
that ground; if the judgment creditor’s estimate of the market value 
is not accepted, the person, corporation, partnership, or association 
giving the undertaking shall move the court in which the execution 
issued, upon ten days’ notice to the judgment creditor, to estimate 
the market value of the property claimed and described in the 
undertaking, and upon the hearing of such motion witnesses may 
be required to attend and testify, and evidence be produced in the 
same manner as in the trial of civil actions. Upon the hearing of 
such motion, the court shall estimate the market value of the prop-
erty described in the undertaking, and if the estimated value made 
by the court exceeds the estimated value as stated in the undertak-
ing, a new understanding 1 shall be filed and served, with the market 
value determined by the court stated therein as the estimated value.

Sec . 385. Cla im of  prope rt y ; un de rt ak in g , just ifi ca ti on  of  
su ret ie s .—The sureties shall justify on the undertaking as required 
by section 533.

Sec . 386. Cla im  of  pro per ty  ; un de rta ki ng , wh en  be come s  effe c -
tiv e .—The undertaking shall become effective for the purpose herein 
specified ten days after service of copy thereof on the judgment 
debtor, unless objection to such undertaking is made as herein pro-
vided, and in case objection is made to the undertaking filed and 
served, then the undertaking shall become effective for such purposes 
when an undertaking is given as herein provided.

pro ce ed in gs  su pple ment al  to  ex ec ut io n

Sec . 387. Deb tor  re qu ir ed  to  an swer  co nc er nin g  hi s pro per ty , 
wh en .—When an execution against property of the judgment debtor,

1 So in original. 
3051°—33------62
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or of any one of several debtors in the same judgment, issued to 
the marshal, is returned unsatisfied in whole or in part, the judg-
ment creditor, at any time after such return is made, is entitled to 
an order from the judge of the court, requiring such judgment 
debtor to appear and answer concerning his property before such 
judge, or a referee appointed by him, at a time and place specified 
in the order.

Sec . 388. Pro cee di ng s to  co mpel  deb tor  to  app ea r  • in  wh at  
CASES HE MAY BE ARRESTED; WHAT BAIL MAY BE GIVEN.----After the
issuing of an execution against property, and upon proof, by affidavit 
of a party or otherwise, to the satisfaction of the judge of the court, 
that any judgment debtor has property which he unjustly refuses to 
apply toward the satisfaction of the judgment, such judge may, by 
an order, require the judgment debtor to appear, at a specified time 
and place, before such judge, or a referee appointed by him, to 
answer concerning the same; and such proceedings may thereupon 
be had for the application of the property of the judgment debtor 
toward the satisfaction of the judgment as are provided upon the 
return of an execution. Instead of the order requiring the attendance 
of the judgment debtor, the judge may, upon affidavit of the judg-
ment creditor, his agent or attorney, if it appear to him that there 
is danger of the debtor absconding, order the marshal to arrest the 
debtor and bring him before such judge. Upon being brought before 
the judge, he may be ordered to enter into an undertaking, with suffi-
cient surety, that he will attend from time to time before the judge 
or referee, as may be directed during the pendency of proceedings 
and until the final termination thereof, and will not in the meantime 
dispose of any portion of his property not exempt from execution. 
In default of entering into such undertaking he may be committed 
to jail.

Sec . 389. Any  de bt or  of  th e  judg ment  de bt or  may  pay  th e  la t - 
te r ’s cr ed ito r .—After the issuing of an execution against property, 
and before its return, any person indebted to the judgment debtor 
may pay to the marshal the amount of his debt, or so much thereof 
as may be necessary to satisfy the execution; and the marshal’s 
receipt is a sufficient discharge for the amount so paid.

Sec . 390. Exa min at io n of  de bt or s of  judg ment  de bt or , or  of  
THOSE HAVING PROPERTY BELONGING TO HIM.----After the issuing Or
return of an execution against property of the judgment debtor, or 
of any one of several debtors in the same judgment, and upon proof 
by affidavit or otherwise, to the satisfaction of the judge, that any 
person or corporation has property of such judgment debtor, or is 
indebted to him in an amount exceeding $50, the judge may, by an 
order, require such person or corporation, or any officer or member 
thereof, to appear at a specified time and place before him, or a 
referee appointed by him, and answer concerning the same.

Sec . 391. Wit ne sses  re qu ir ed  to  te sti fy .—Witnesses may be 
required to appear and testify before the judge or referee, upon any 
proceeding under this subchapter, in the same manner as upon the 
trial of an issue.

Seo . 392. Judg e may  or de r  pro per ty  to  be  appli ed  on  ex ec u -
ti on .—The judge or referee may order any property of the judgment 
debtor, not exempt from execution, in the hands of such debtor, or 
any other person, or due to the judgment debtor, to be applied toward 
the satisfaction of the judgment; but no such order can be made 
as to money or property in the hands of any other person or claimed 
to be due from him to the judgment debtor, if such person claims 
an interest in the property adverse to the judgment debtor or denies 
the debt.
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Sec . 393. Pro ce ed in gs  upo n cla im of  an ot he r  par ty .—If it 
appears that a person or corporation, alleged to have property oJ 
the judgment debtor, or to be indebted to him, claims an interest ir 
the property adverse to him, or denies the debt, the judgment creditor 
may maintain an action against such person or corporation for the 
recovery of such interest or debt; and the court or judge may, by 
order, forbid a transfer or other disposition of such interest or debt, 
until an action can be commenced and prosecuted to judgment. Such 
order may be modified or vacated by the judge granting the same, oi 
the court in which the action is brought, at any time, upon such terms 
as may be just.

Sec . 394. Diso be di en ce  of  or de rs , how  pun ish ed .—If any person, 
party, or witness disobey an order of the referee, properly made, in 
the proceedings before him under this subchapter, he may be pun-
ished by the court or judge ordering the reference, for a contempt.

CHAPTER 13.—ACTIONS IN PARTICULAR CASES
ACTIONS FOR FORECLOSURE OF MORTGAGES

Sec . 395. Pro ce ed in gs  in  fo re cl os ur e su it s .—There can be but 
one action for the recovery of any debt, or the enforcement of any 
right secured by mortgage upon real or personal property, which 
action must be in accordance with the provisions of this subchapter. 
In such action the court may, by its judgment, direct the sale of the 
encumbered property (or so much thereof as may be necessary), 
and the application of the proceeds of the sale to the payment of 
the costs of court, and the expenses of the sale, and the amount due 
plaintiff, including, where the mortgage provides for the payment 
of attorney’s fees, such sum for such fees as the court shall find rea-
sonable, not exceeding the amount named in the mortgage.

The court may, by its judgment, or at any time after judgment, 
appoint a commissioner to sell the encumbered property. It must 
require of him an undertaking in an amount fixed by the court, with 
sufficient sureties, to be approved by the judge, to the effect that the 
commissioner will faithfully perform the duties of his office accord-
ing to law. Before entering upon the discharge of his duties he 
must file such undertaking, so approved, together with his oath that 
he will .faithfully perform the duties of his office.

If it appear from the marshal’s return, or from the commissioner’s 
report, that the proceeds are insufficient, and a balance still remains 
due, judgment must then be docketed by the clerk in the manner 
provided in this code for such balance against the defendant or de-
fendants personally liable for the debt. No person holding a con-
veyance from or under the mortgager of the property mortgaged, 
or having a lien thereon, which conveyance or lien does not appear 
of record in the office of the registrar of property at the time of the 
commencement of the action, need be made a party to such action, 
and the judgment therein rendered, and the proceedings therein had, 
are as conclusive against the party holding such unrecorded con-
veyance or lien as if he had been a party to the action.

If the court appoint a commissioner for the sale of the property, 
he must sell it in the manner provided by law for the sale of like 
property by the marshal upon execution; and the provisions of 
sections 349 to 386 are hereby made applicable to sale made by such 
commissioner, and the powers therein given and the duties therein 
imposed on the marshal are extended to such commissioner.

Sec . 396. Sur plus  mone y  to  be  de posi ted  in  co ur t .—If there be 
surplus money remaining, after payment of the amount due on the
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mortgage, lien, or encumbrance, with costs, the court may cause the 
same to be paid to the person entitled to it, and in the meantime may 
direct it to be deposited in court.

Sec . 397. Pro ce ed in gs  wh en  de bt  sec ur ed  fall s  du e  at  di ffer en t  
ti mes .—If the debt for which the mortgage, lien, or encumbrance 
is held is not all due, so soon as sufficient of the property has been 
sold to pay the amount due, with costs, the sale must cease, and 
afterwards, as often as more becomes due, for principal or interest, 
the court may, on motion, order more to be sold. But if the prop-
erty can not be sold in portions, without injury to the parties, the 
whole may be ordered to be sold in the first instance, and the entire 
debt and costs paid, there being a rebate of interest where such 
rebate is proper.

Sec . 398. Commissi one r ’s * oa th , bo nd , re por t , and  co mpensa -
ti on .—The commissioner, before entering upon his duties, must be 
sworn to perform them faithfully, and the court making the appoint-
ment shall require of him an undertaking, with sufficient sureties, 
to be approved by the court, in an amount to be fixed by the court, 
to the effect that he will faithfully perform the duties of commis-
sioner, according to law. Within thirty days after such sale, the 
commissioner must file with the clerk of the court in which the 
action is pending, a verified report and account of the sale, together 
with the proper affidavits, showing that the regular and required 
notice of the time and place of the sale was given, which report 
and account shall have the same force and effect as the marshal’s 
return in sales under execution. In all cases of sales made by a 
commissioner, the court in which the proceedings are pending shall 
fix a reasonable compensation for the commissioner’s services, but 
in no case to be less than the sum of $10.

ACTIONS FOR NUISANCE AND WASTE

Sec . 399. Nui sanc e de fin ed ; ab at eme nt  of ; ac ti on s in sti tut ed , 
by  wh om .—An action may be brought by any person whose property 
is injuriously affected, or whose personal enjoyment is lessened by 
a nuisance, as the same is defined in section 1685 of the Civil Code, 
and by the judgment in such action the nuisance may be enjoined 
or abated as well as damages recovered therefor. A civil action 
may be brought in the name of the Government of the Canal Zone 
to abate a public nuisance, as the same is defined in section 1686 
of the Civil Code, by the district attorney.

Sec . 400. Was te , ac ti on s for .—If a guardian, tenant for life or 
years, joint tenant, or tenant in common of real property, commit 
waste thereon, any person aggrieved by the waste may bring an action 
against him therefor, in which action there may be judgment for 
treble damages.

1 ACTIONS TO DETERMINE CONFLICTING CLAIMS TO PROPERTY, AND OTHER 
PROVISIONS RELATING TO ACTIONS CONCERNING REAL ESTATE

Sec . 401. Acti on  to  qui et  tit le  to  re al  an d  person al  prope rty .— 
An action may be brought by any person against another who claims 
an estate or interest in real or personal property adverse to him, for 
the purpose of determining such adverse claim; provided, however, 
that whenever in an action to quiet title to, or to determine adverse 

r claims to, real or personal property, the validity or interpretation 
of any gift, devise, bequest, or trust, under any will or instrument 
purporting to be a will, whether admitted to probate or not, shall be
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involved, such will, or instrument purporting to be a will, is admis-
sible in evidence; and all questions concerning the validity of any 
gift, devise, bequest, or trust therein contained, save such as belong 
exclusively to the probate jurisdiction, shall be determined in such 
action: Provided, That if the said will shall have been admitted 
to probate and interpreted by a decree of the district court, which 
decree has become final, such interpretation shall be conclusive as 
to the proper construction of said will, or any part thereof, so 
construed, in any action under this section: And provided, however, 
That nothing herein contained shall be construed to deprive a 
party of the right to a jury trial in any case where by the law such 
right is now given.

Sec . 402. Whe n  pla in ti ff  can  no t  re co ve r  co sts .—If the defend-
ant in such action disclaim in his answer any interest or estate in 
the property, or suffer judgment to be taken against him without 
answer, the plaintiff can not recover costs.

Sec . 403. Whe re  pla in ti ff ’s  ri gh t  te rmi na te s  pen di ng  sui t , wh at  
he  may  re co ver .—In an action for the recovery of property, where 
the plaintiff shows a right to recover at the time the action was 
commenced, but it appears that his right has terminated during the 
pendency of the action, the verdict and judgment must be accord-
ing to the fact, and the plaintiff may recover damages for with-
holding the property.

Sec . 404. Whe n  va lu e of  im pro ve men ts  ca n be  all ow ed  as  a  
set -off .—When damages are claimed for withholding the property 
recovered, upon which permanent improvements have been made by 
a defendant, or those under whom he claims, holding under color of 
title adversely to the claim of the plaintiff, in good faith, the value 
of such improvements must be allowed as a set-off against such 
damages.

Sec . 405. An  ord er  may  be  mad e to  al lo w  a  par ty  to  sur ve y  and  
measu re  th e la nd  in  di spu te .—The court in which an action is 
pending for the recovery of real property, or for damages for an 
injury thereto, or the judge thereof may, on motion, upon notice by 
either party for good cause shown, grant an order allowing to such 
party the right to enter upon the property and make survey and 
measurement thereof, for the purpose of the action, even though 
entry for such purpose has to be made through other lands belonging 
to parties to the action.

Sec . 406. Ord er , wh at  to  co nt ai n , an d  how  ser ve d  ; if  un ne ce s -
sar y  INJURY DONE, THE PARTY SURVEYING TO BE LIABLE THEREFOR.---The
order must describe the property, and a copy thereof must be served 
on the owner or occupant; and thereupon such party may enter upon 
the property, with necessary surveyors and assistants, and make such 
survey and measurements; but if any unnecessary injury be done to 
the property he is liable therefor.

Sec . 407. A mor tga ge  must  no t  be  de eme d  a  co nv ey an ce , w tta t - 
ev er  it s te rms .—A mortgage of real property shall not be deemed 
a conveyance, whatever its terms, so as to enable the owner of the 
mortgage to recover possession of the real property without a fore-
closure and sale.

Sec . 408. Whe n  co ur t  ma y  gr an t  in jun ct io n  du ri ng  for ec lo -
sur e OR AFTER SALE ON EXECUTION, BEFORE CONVEYANCE.—The COUrt 
may, by injunction, on good cause shown, restrain the party in pos-
session from doing any act to the injury of real property during the 
foreclosure of a mortgage thereon; or, after a sale on execution, 
before a conveyance.
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Sec . 409. Dama ges  may  be  re co ver ed  for  in jur y  to  th e  posse ssio n  
afte r  sa le  an d  be for e  de liv ery  of  posse ssion .—When real property 
has been sold on execution, the purchaser thereof, or any person who 
may have succeeded to his interest, may, after his estate becomes 
absolute, recover damages for injury to the property by the tenant 
in possession after sale, and before possession is delivered under the 
conveyance.

Sec . 410. Acti on  no t  to  be  preju di ced  by  al ien at io n pen di ng  
suit .—An action for the recovery of real property against a person 
in possession can not be prejudiced by any alienation made by such 
person, either before or after the commencement of the action.

CHAPTER 14.—PROCEEDINGS IN MAGISTRATES’
COURTS

PLACE OF TRIAL OF ACTIONS IN MAGISTRATES’ COURTS

Sec . 411. Act io ns , wh er e  mus t  be  comme nce d .—Actions in magis-
trates’ courts must be commenced, and, subject to the right to change 
the place of trial, as in this subchapter provided, must be tried:

1. In the subdivision in which the defendant resides;
2. When two or more persons are jointly, or jointly and severally, 

bound in any debt or contract, or otherwise jointly liable in the same 
action, and reside in different subdivisions—in either subdivision;

3. In cases of injury to the person or property—in the subdivision 
where the injury was committed, or where the defendant resides;

4. If for the recovery of personal property, or the value thereof, 
or damages for taking or detailing the same—in the subdivision in 
which the property may be found, or in which the property was 
taken, or in which the defendant resides;

5. When the defendant is a nonresident of the Canal Zone—in 
either subdivision;

6. When a person has contracted to perform an obligation at a 
particular place, and resides in the other subdivision—in the sub-
division in which such obligation is to be performed, or in which 
he resides; and the subdivision in which the obligation is incurred 
is deemed to be the subdivision in which it is to be performed, 
unless there is a special contract in writing to the contrary;

7. When the parties voluntarily appear and plead without sum-
mons—in either subdivision;

8. In all other cases—in the subdivision in which the defendant 
resides.

Sec . 412. Pla ce  of  tr ial  may  be  ch an ge d  in  ce rt ai n  ca ses .—The 
court may, at any time before the trial, on motion, change the place 
of trial in the following cases:

1. When it appears to the satisfaction of the magistrate before 
whom the action is pending, by affidavit of either party, that such 
magistrate is a material witness for either party;

2. When either party makes and files an affidavit that he believes 
that he can not have a fair and impartial trial before such magistrate, 
by reason of the interest, prejudice, or bias of the magistrate;

3. When, from any cause, the magistrate is disqualified from 
acting.

Sec . 413. Pro ce ed in gs  aft er  o rd er  ch an gi ng  place  of  tr ia l .— 
After an order has been made, transferring the action for trial to 
another court, the following proceedings must be had:

1. The magistrate ordering the transfer must immediately transmit 
to the magistrate of the court to which it is transferred, on payment
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by the party applying of all the costs that have accrued, all the 
papers in the action, together with a certified transcript from his 
docket of the proceedings therein;

2. Upon the receipt by him of such papers, the magistrate to whom 
the case is transferred has thereafter the same jurisdiction over the 
action as though it had been commenced in his court.

MANNER OF COMMENCING ACTIONS IN MAGISTRATES’ COURTS

Sec . 414. Act io ns , ho w  co mme nc ed .—An action in a magistrate’s 
court is commenced by filing a complaint.

Sec . 415. Summo ns  may  issu e wi thi n  a  yea r .—The court must 
indorse on the complaint the date upon which it was filed, and at any 
time within one year thereafter the plaintiff may have summons 
issued.

Sec . 416. Defe nda nt  may  wa ive  summ ons .—At any time after the 
complaint is filed the defendant may, in writing, or by appearing 
and pleading, waive the issuing of summons.

Sec . 417. Part ie s  may  app ea r  in  per son  or  by  at to rn ey .—Parties 
in magistrates’ courts may appear and act in person or by attorney.

Sec . 418. Whe n  gua rd ia n  ne ce ssar y , ho w  appo int ed .—When an 
infant, insane, or incompetent person is a party, he must appear 
either by his general guardian, if he have one, or by a guardian ad 
litem appointed by the magistrate. When a guardian ad litem is 
appointed by the magistrate, he must be appointed as follows:

1. If the infant, insane, or incompetent person, be plaintiff, the 
appointment must be made before the summons is issued, upon the 
application of the infant, if he be of the age of fourteen years; if 
under that age, or if insane, or incompetent, upon the application of 
a relative or friend.

2. If the infant, insane, or incompetent person, be defendant, the 
appointment must be made at the time the summons is returned, or 
before the answer, upon the application of the infant, if he be of the 
age of fourteen years and apply at or before the summons is returned; 
if he be under the age of fourteen, or be insane or incompetent, or 
neglect so to apply, then upon the application of a relative or friend, 
or any other party to the action, or by the magistrate on his own 
motion.

Sec . 419. Summo ns , ho w  is su ed , di re ct ed , an d  wh at  to  co nt ai n .— 
The summons must be directed to the defendant, signed by the mag-
istrate, and must contain:

1. The title of the court, name of the subdivision in which the 
action is brought, and the names of the parties thereto;

2. A direction that the defendant appear and answer before the 
magistrate, as specified in section 420;

3. A notice that unless the defendant so appear and answer, the 
plaintiff will take judgment for any money or damages demanded 
in the complaint, as arising upon contract, or will apply to the court 
for the relief demanded in the complaint. If the plaintiff appears by 
attorney, the name of the attorney must be indorsed upon the 
summons.

Sec . 420. Time  for  ap pe ar an ce  of  de fen da nt .—The time specified 
in the summons for the appearance of the defendant must be as 
follows:

1. If an order of arrest is indorsed upon the summons, forthwith;
2. In all other cases, within five days, if the summons is served 

in the subdivision, in which the action is brought; within ten days, 
if served in the other subdivision.
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Sec . 421. Ali as  su mmon s .—If the summons is returned without 
being served upon any or all of the defendants, or if it has been 
lost, the magistrate, upon the demand of the plaintiff, may issue an 
alias summons, in the same form as the original, except that he 
may fix the time for the appearance of the defendant at a period not 
to exceed ninety days from its date.

Sec . 422. Same .—The magistrate may, within a year from the date 
of the filing of the complaint, issue as many alias summonses as may 
be demanded by the plaintiff.

Sec . 423. Serv ice  of  summo ns  ou tsid e of  sub div isi on .—The sum-
mons can not be served out of the subdivision wherein the action is 
brought, except in the following cases:

1. When the action is upon the joint contract or obligation of 
two or more persons, one of whom resides within the subdivision;

2. When the action is brought against a party who has contracted 
in writing to perform an obligation at a particular place, and resides 
in the other subdivision;

3. When the action is for injury to person or property, and the 
defendant resides in the other subdivision;

4. In all cases where the defendant was a resident of the sub-
division when the action was brought, or when the obligation was 
incurred, and thereafter departed therefrom, in which event he may 
be served wherever he may be found;

5. In actions of forcible entry and detainer, or to enforce and 
foreclose liens on, or to recover possession of, personal property 
situated within the subdivision.

Sec . 424. Summo ns , by  wh om  an d  ho w  ser ve d  and  re tu rn ed .— 
The summons may be served by the constable of either of the 
Magistrates’ Courts of the Canal Zone or by any other person of the 
age of eighteen years or over not a party to the action. When a 
summons issued by a magistrate is to be served out of the subdivision 
in which it is issued the summons must be served and returned as 
provided in chapter 8 of this code, or it may be served by publication 
and sections 121 and 122 so far as they relate to the publication of 
summons are made applicable to magistrates’ courts, the word magis-
trate being substituted for the word judge wherever the latter word 
occurs.

Sec . 425. Not ic e of  he ar in g  in  mag ist ra te s ’ co ur ts .—When all 
the parties served with process shall have appeared, or some of them 
have appeared, and the remaining defendants have made default, 
the magistrate must fix the day for the trial of said cause, and give 
notice thereof to the parties to the action who have appeared, but 
in case any of the parties are represented by an attorney, then to 
such attorney: Provided, however, That where a party has appeared 
in person, such party shall leave with the magistrate or magistrate’s 
clerk, and the same shall be entered upon the register in the action, 
an address where service of the notice of hearing of such matter 
may be made: Provided, further, That such notice shall be personally 
served on said person if he can be found at said address, but in case 
said person can not, after due diligence, be found at said address 
and such fact appears by affidavit to the satisfaction of the magis-
trate, then the service of such notice may be by registered mail and 
in the manner hereinafter provided for service of notice by mail. 
Such notice shall be in writing, signed by the magistrate, and sub-
stantially in the following form, filling blanks according to the facts:
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For m of  no ti ce .—In the magistrate’s court, subdivision of--------- .
Canal Zone.

plaintiff, v. --------- defendant
To plaintiff, or --------- attorney for plaintiff, and to

defendant, or---------attorney for defendant:
“ You and each of you will please take notice that the undersigned 

magistrate before whom the above-entitled cause is pending, has set 
for hearing the demurrer of-------- , filed in said cause (or has set the
said cause for trial, as the case may be), before me at---------, at------
o’clock — m., on the------day of--------- , 19—.

“ Dated this------day of----------, 19—.
“(Signed)----------------—,

“ Magistrate.”
Ser vi ce ; ser vic e  by  mai l .—Said notice shall be served by mail or 

personally. When served by mail the magistrate shall deposit copies 
thereof in a sealed envelope in the post office at least ten days before 
the trial or hearing addressed to each of the persons on whom it is 
to be served at their place of residence: Provided, That such notice 
shall be served by mail only when the person on whom service is to 
be made resides out of the subdivision in which said magistrate’s 
court is situated, or is absent therefrom or has appeared in person. 
When personally served said notice shall be served at least five days 
before the trial or hearing on the persons on whom it is to be served 
by any person competent and qualified to serve a summons in a 
magistrate’s court, and when personally served it shall be served, 
returned and filed in like manner as a summons. When a party has 
appeared by attorney the notice may be served in the manner pre-
scribed by subdivision 1 of section 515.

Dock et  en tri es —The magistrate shall enter on his docket the 
date of trial or hearing; and when such notice shall have been served 
by mail the magistrate shall enter on his docket the date of mailing 
such notice of trial or hearing and such entry shall be prima facie 
evidence of the fact of such service. The parties are entitled to one 
hour in which to appear after the time fixed in said notice, but are 
not bound to remain longer than that time unless both parties have 
appeared and the magistrate being present is engaged in the trial of 
another cause.

PLEADINGS IN MAGISTRATES’ COURTS

Sec . 426. For m of  plea di ng s .—Pleadings in magistrates’ courts— 
1. Are not required to be in any particular form, but must be such 

as to enable a person of common understanding to know what is 
intended;

2. May, except the complaint, be oral or in writing;
3. Need not be verified, unless otherwise provided in this chapter;
4. If in writing, must be filed with the magistrate;
5. If oral, an entry of their substance must be made in the docket. 
Sec . 427. Plea di ng s  in  mag ist ra te s ’ co ur ts .—The pleadings are: 
1. The complaint by the plaintiff;
2. The demurrer to the complaint;
3. The answer by the defendant;
4. The demurrer to the answer.
Sec . . 428. Compl ai nt  de fin ed .—The complaint in magistrates’ 

courts is a concise statement, in writing, of the facts constituting the 
plaintiff’s cause of action; or a copy of the account, note, bill, bond, 

• or instrument upon which the action is based.
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Sec . 429. Whe n  de mur re r  to  co mpla int  mat  be  put  in .—The 
defendant may, at any time before answering, demur to the 
complaint.

Sec . 430. Answ er , wh at  to  co nt ai n .—The answer may contain 
a denial of any or all of the material facts stated in the complaint, 
which the defendant believes to be untrue, and also a statement, in 
a plain and direct manner, of any other facts constituting a defense 
or counterclaim, upbn which an action might be brought by the 
defendant against the plaintiff, or his assignor, in a magistrate’s 
court.

Sec . 431. If  th e  de fen da nt  omi t  to  set  up  cou nt er cl ai m .—If the 
defendant omit to set up a counterclaim in the cases mentioned in 
section 430, neither he nor his assignee can afterwards maintain 
an action against the plaintiff therefor.

Sec . 432. Whe n  pla in ti ff  may  de mur  to  an swe r .—When the 
answer contains new matter in avoidance, or constituting a defense 
or a counterclaim, the plaintiff may, at any time before the trial, 
demur to the same for insufficiency, stating therein the grounds 
of such demurrer.

! Sec . 433. Whe n  aff ir mat iv e  judg ment  may  be  re nd er ed  fo r  de -
fen da nt .—Affirmative judgment may be rendered for the defendant 
on his cross-complaint (counterclaim) whenever the defendant proves 
that he is entitled to more than the plaintiff has proven or whenever 
the plaintiff fails to prove that he is entitled to any judgment.

Sec . 434. The  pro ce ed in gs  on  dem urr er .—The proceedings on 
demurrer are as follows:

1. If the demurrer to the complaint is sustained, the plaintiff may, 
within such time, not exceeding two days, as the court allows, amend 
his complaint;

2. If the demurrer to a complaint is overruled, the defendant may 
answer forthwith;

3. If the demurrer to an answer is sustained, the defendant may 
amend his answer within such time, not exceeding two days, as the 
court may allow;

4. If the demurrer to an answer is overruled, the action must pro-
ceed as if no demurrer had been interposed.

Sec . 435. Amend ment  of  plead in gs .—Either party may, at any 
time before the conclusion of the trial, amend any pleading; but 
if the amendment is made after the issue, and it appears to the 
satisfaction of the court, by oath, that an adjournment is necessary 
to the adverse party in consequence of such amendment, an adjourn-
ment must be granted. The court may also, in its discretion, when 
an adjournment will by the amendment be rendered necessary, re-
quire as a condition to the allowance of such amendment, made 
after issue joined, the payment of costs to the adverse party.

Rel ie f  ag ai nst  judg ment .—The court may also, on such terms 
as may be just, and on payment of costs, relieve a party from a 
judgment by default taken against him by his mistake, inadvertence, 
surprise, or excusable neglect, but the application for such relief 
must be made within ten days after notice of the entry of the judg-
ment and upon an affidavit showing good cause therefor.

r Sec . 436. Answ er  or  dem urr er  to  amen de d  ple ad in gs .—When a 
pleading is amended, the adverse party may answer or demur to 
it within such time, as the court may allow, not exceeding five days 
after notice of the amendment.
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PROVISIONAL REMEDIES IN MAGISTRATES’ COURTS
ARREST AND BAIL

Sec . 437. Ord er  of  ar re st , an d  ar re st  of  de fen da nt .—An order 
to arrest the defendant may be indorsed on a summons issued by 
the magistrate, and the defendant may be arrested thereon by the 
constable, at the time of serving the summons, and brought before 
the magistrate, and there detained until duly discharged, in the 
following cases:

1. In an action for the recovery of money or damages on a cause 
of action arising upon contract, express, or implied, when the de-
fendant is about to depart from the Canal Zone, with intent to 
defraud his creditors;

2. In an action for a fine or penalty, or for money or property 
embezzled or fraudulently misapplied, or converted to his own use 
by one who received it in a fiduciary capacity;

3. When the defendant has been guilty of a fraud in contracting 
the debt or incurring the obligation for which the action is brought;

4. When the defendant has removed, concealed, or disposed of his 
property, or is about to do so, with intent to defraud his creditors.

Sec . 438. Affid avi t  and  un de rt ak in g for  or de r  of  arr est .— 
Before an order for an arrest can be made, the party applying must 
prove to the satisfaction of the magistrate by the affidavit of himself, 
or some other person, the facts upon which the application is founded. 
The plaintiff must also execute and deliver to the magistrate a writ-
ten undertaking in the sum of $300, with sufficient sureties, to the 
effect that the plaintiff will pay all costs that may be adjudged to 
the defendant, and all damages which he may sustain by reason of 
the arrest, if the same be wrongful, or without sufficient cause, not 
exceeding the sum specified in the undertaking.

Sec . 439. A de fen da nt  ar re sted  mu st  be  ta ke n  be for e  the  ma g -
ist ra te  imme di at el y .—The defendant, immediately upon being 
arrested, must be taken before the magistrate who made the order, 
and if he is absent or unable to try the action, or if it appears to him 
by the affidavit of the defendant that he is a material witness in the 
action, the officer must immediately take the defendant before the 
magistrate of the other subdivision, who must take jurisdiction of 
the action and proceed thereon, as if the summons had been issued 
and the order of arrest made by him.

Sec . 440. The  off ic er  mu st  gi ve  no ti ce  to  th e pla in tiff  of  
ar res t .—The officer making the arrest must immediately give notice 
thereof to the plaintiff, or his attorney or agent, and indorse on the 
summons, and subscribe a certificate, stating the time of serving the 
same, the time of the arrest, and of his giving notice to the plaintiff.

Sec . 441. The  off ic er  mus t  de ta in  th e def end an t .—The officer 
making the arrest must keep the defendant in custody until he is 
discharged by order of the magistrate.

ATTACHMENT

Sec . 442. Issue  of  wri t  of  at ta ch men t .—A writ to attach the 
property of the defendant must be issued by the magistrate at the 
time of or after issuing summons in actions in which the sum claimed 
exclusive of interest exceeds $10, on receiving an affidavit by or on 
behalf of the plaintiff, showing the same facts as are required to be 
shown by the affidavit specified in section 221.

Sec . 443. Att ac hme nt , un de rt ak in g  on  ; ex ce pti on s  to  su re ti es .— 
Before issuing the writ, the magistrate must require a written under-
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taking on the part of the plaintiff, with two or more sufficient sure-
ties, in a sum not less than $50 nor more than $300, to the effect that 
if the defendant recovers judgment, the plaintiff will pay all costs 
that may be awarded to the defendant, and all damages which he 
may sustain by reason of the attachment, not exceeding the sum 
specified in the undertaking. At any time after the issuing of the 
attachment, but not later than five days after the notice of its levy, 
the defendant may except to the sufficiency of the sureties. If he 
fails to do so, he is deemed to have waived all objections to them. 
When excepted to they must justify in the manner and within the 
time provided in section 222, otherwise the magistrate must order 
the writ of attachment vacated.

Sec . 444. To wh om  wri t  di re ct ed ; wh at  to  req ui re .—The writ 
must be directed to the constable and must require him to attach and 
safely keep all of the property of the defendant within his subdi-
vision not exempt from execution, or so much thereof as may be 
sufficient to satisfy the plaintiff’s demand against the defendant, the 
amount of which must be stated in conformity with the complaint, 
unless the defendant, whose property has been or is about to be 
attached, give him security by the undertaking of two sufficient 
sureties, in an amount sufficient to satisfy such demand against such 
defendant besides costs; in which case to take such undertaking.

In the event that the action is against more than one defendant, 
any defendant whose property has been or is about to be attached 
in such action may give the constable such undertaking, and the 
constable shall take the same, and such undertaking shall not subject 
such defendant to or be answerable for any demand against any other 
defendant, nor shall the constable thereby be prevented from attach-
ing or be obliged to release from attachment, any property of any 
other defendant: Provided, however, That such defendant, at the time 
of giving such undertaking to the constable, shall file with the con-
stable a statement duly verified under oath, wherein such defendant 
shall aver and declare that the other defendant or defendants in the 
action in which said undertaking was given has or have not any 
interest or claim of any nature whatsoever in or to said property. 
Such statement must further contain the character of such defend-
ant’s title and the manner in which he acquired title to such attached 
property.

Ser vi ce  ou t  of  sub div isi on .—A writ may be issued at the same 
time to the constable of the other subdivision.

Sec . 445. Cer ta in prov isi ons  ap ply  to  al l  att ac hmen ts  in  
mag ist ra te s ’ co ur ts .—Section 121 and sections 224 to 243, both 
inclusive, of this code are applicable to attachments issued in magis-
trates’ courts, the word “constable ” being substituted for the word 
“ marshal,” and the word “ magistrate ” being substituted for the 
word “ judge.”

CLAIM AND DELIVERY OF PERSONAL PROPERTY
Sec . 446. How cla im and  del ive ry  en fo rc ed .—In an action to 

recover possession of personal property, the plaintiff may, at the 
time of issuing summons or at any time thereafter before answer, 
claim the delivery of such property to him; and the sections of this 
code from section 202 to section 213, both inclusive, are applicable 
to such claim when made in magistrates’ courts, the powers therein 
given and duties imposed on the marshal being extended to constables, 
and the word “magistrate ” substituted for “ judge.”
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JUDGMENT BY DEFAULT IN MAGISTRATES’ COURTS

Sec . 447. Jud gme nt  whe n de fen da nt  fa il s to  appe ar .—If the 
defendant fails to appear and to answer or demur within the time 
specified in the summons, then, upon proof of service of summons, the 
following proceedings must be had:

1. If the action is based upon a contract, and is for the recovery 
of money, or damages only, the court must render judgment in favor 
of plaintiff for the sum specified in the summons.

2. In all other actions the court must hear the evidence offered by 
the plaintiff, and must render judgment in his favor for such sum 
(not exceeding the amount stated in the summons), as appears by 
such evidence to be just.

Sec . 448. Jud gme nt  by  de fau lt .—In the following cases the same 
proceedings must be had and judgment must be rendered in like 
manner as if the defendant had failed to appear and answer, or 
demur:

1. If the complaint has been amended, and the defendant fails to 
answer it, as amended, within the time allowed by the court;

2. If the demurrer to the complaint is overruled, and the 
defendant fails to. answer within the time allowed by the court, not 
to exceed five days;

3. If the demurrer to the answer is sustained and the defendant 
fails to amend the answer within the time allowed by the court.

TIME OF TRIAL AND POSTPONEMENTS IN MAGISTRATES7 COURTS

Sec . 449. Time  wh en  tri al  mu st  be  co mmen ce d .—Unless post-
poned, as provided in this subchapter, or unless transferred to the 
other subdivision, the trial of the action must commence at the expira-
tion of one hour from the time specified in the notice mentioned in 
section 425, and the trial must be continued, without adjournment 
for more than twenty-four hours at any one time, until all the issues 
therein are disposed of.

Sec . 450. Whe n  co ur t  may , of  it s  ow n  mot io n , post pon e  tr ia l .— 
The court may, of its own motion, postpone the trial—

1. For not exceeding one day, if, at the time fixed by law or by 
an order of the court for the trial, the court is engaged in the trial 
of another action;

2. For not exceeding two days, if, by an amendment of the 
pleadings, or the allowance of time to make such amendment or to 
plead, a postponement is rendered necessary.

Sec . 451. Post pon emen t  by  co nse nt .—The court may, by consent 
of the parties, given in writing or in open court, postpone the 
trial to a time agreed upon by the parties.

Sec . 452. Post pone men t  upo n  app li ca ti on  of  a  par ty .—The trial 
may be postponed upon the application of either party, for a period 
not exceeding four months:

1. The party making the application must prove, by his own oath 
or otherwise, that he can not, for want of material testimony, which 
he expects to procure, safely proceed to trial, and must show in what 
respect the testimony expected is material, and that he has used 
due diligence to procure it and has been unable to do so;

2. If the application is on the part of the plaintiff, and the 
defendant is under arrest, a postponement for more than three 
hours discharges the defendant from custody, but the action may 
proceed notwithstanding, and the defendant is subject to arrest on 
execution, in the same manner as if he had not been discharged:
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3. If the application is on the part of a defendant under arrest, 
before it can be granted he must execute an undertaking, with two 
or more sufficient sureties, to be approved by, and in a sum to 
be fixed by, the justice, to the effect that he will render himself 
amenable to the process of the court during the pendency of the 
action, and to such as may be issued to enforce the judgment 
therein; or that the sureties will pay to the plaintiff the amount 
of any judgment which he may recover in the action, not exceeding 
the amount specified in the undertaking. On filing the under-
taking specified in this subdivision, the magistrate must order the 
defendant to be discharged from custody.

4. The party making the application must, if required by the 
adverse party, consent that the testimony of any witness of such 
adverse party, who is in attendance, may be then taken by deposi-
tion before the magistrate, and that the testimony so taken may be 
read on the trial, with the same effect, and subject to the same 
objections, as if the witness was produced;

But the court may require the party making the application to 
state, upon affidavit, the evidence which he expects to obtain; and 
if the adverse party thereupon admits that such evidence would be 
given, and that it be considered as actually given on the trial, or 
offered and overruled as improper, the trial must not be postponed.

Sec . 453. No co nt in ua nc e  for  mor e  th an  te n  da ys  to  be  gr an te d , 
un le ss  up on  fi li ng  of  un de rt ak in g .—No adjournment must, unless 
by consent, be granted for a period longer than ten days, upon the 
application of either party, except upon condition that such party 
file an undertaking, in an amount fixed by the magistrate, with 
two sureties, to be approved by the magistrate, to the effect that 
they will pay to the opposite party the amount of any judgment 
which may be recovered against the party applying, not exceeding 
the sum specified in the undertaking.

TRIALS IN MAGISTRATES’ COURTS

Sec . 454. Issu e de fin ed , an d  th e di ffe re nt  ki nd s .—Issues arise 
upon the pleadings when a fact or conclusion of law is maintained 
by the one party and is controverted by the other. They are of two 
kinds:

1. Of law; and,
2. Of fact.
Sec . 455. Issue  of  la w , how  ra ise d .—An issue of law arises upon 

a demurrer to the complaint or answer, or to some part thereof.
Sec . 456. Issue  of  fac t , ho w  ra ise d .—An issue of fact arises—
1. Upon a material allegation in the complaint controverted by 

the answer; and,
2. Upon new matter in the answer, except an issue of law is joined 

thereon.
Sec . 457. Issue s , how  tr ie d .—Issues, both of law and of fact, 

must be tried by the court.
Sec . 458. Eit he r  par ty  fai li ng  to  ap pe ar , tr ia l  may  pro ce ed  at  

re qu est  of  oth er  par ty .—If either party fails to appear at the time 
fixed for trial, the trial may proceed at the request of the adverse 
party.

Sec . 459. Req ui ri ng  ex hib it ion  of  or ig in al  in str ume nt .—When 
the cause of action or counterclaim arises upon an account or instru-
ment for the payment of money only, the court, at any time before 
the trial, may, by an order under his hand, require the original to be 
exhibited to the inspection of, and a copy to be furnished to, the 
adverse party, at such time as may be fixed in the order; or, if
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such order is not obeyed, the account or instrument can not be giver 
in evidence.

Sec . 460. Compl ai nt , whe n acc ompa ny in g in str um en t  de eme i 
ge nu in e .—If the complaint of the plaintiff, or the answer of the 
defendant, contains a copy, or consists of the original of the writter 
obligation upon which the action is brought or the defense founded 
the genuineness and due execution of such instrument are deemed 
admitted, unless the answer denying the same is verified, or unless 
the plaintiff, within two days after the service on him of such 
answer, files with the magistrate an affidavit denying the same, and 
serves a copy thereof on the defendant.

JUDGMENTS (OTHER THAN BY DEFAULT) IN MAGISTRATES’ COURTS

Sec . 461. Jud gme nt  by  co nfessi on .—Judgments upon confession 
may be entered up in either magistrate’s court specified in the 
confession.

Sec . 462. Jud gme nt  of  di smis sa l  en te re d  in  ce rt ai n  ca se s  wi th -
ou t  preju di ce .—Judgment that the action be dismissed, without 
prejudice to a new action, may be entered with costs, in the following 
cases:

1. When the plaintiff voluntarily dismisses the action before it 
is finally submitted; or fails to prosecute the action to judgment 
with reasonable diligence; provided a counterclaim has not been 
made, or affirmative relief sought by the cross-complaint or answer 
of the defendant; if a provisional remedy has been allowed, the 
undertaking must thereupon be delivered by the magistrate to the 
defendant who may have his action thereon;

2. When he fails to appear at the time specified in the summons, 
or at the time to which the action has been postponed, or within one 
hour thereafter;

3. When, after a demurrer to the complaint has been sustained, 
the plaintiff fails to amend it within the time allowed by the court;

4. When the action is brought in the wrong subdivision.
Sec . 463. Ent ry  of  jud gme nt  of  di smissa l .—Judgment of dis-

missal must be entered whenever the plaintiff fails to bring the 
action to trial within two years after the case is brought to an issue 
of law or fact, except where the parties have stipulated in writing 
that the time may be extended.

Sec . 464. Ent ry  of  judg men t  in  th ir ty  day s .—Judgment must 
be entered within thirty days after the submission of the case to 
the court.

Sec . 465. For m of  ma gi str at e ’s jud gme nt ; no tic e .—The judg-
ment of a magistrate must be entered substantially in the form 
required in section 333, and where the defendant is subject to arrest 
and imprisonment thereon the fact must be stated in the judgment. 
No judgment shall have effect for any purpose until so entered.

Notice of the rendition of judgment must be given to the parties 
to the action in writing signed by the magistrate. Where any of the 
parties are represented by an attorney, notice shall be given to the 
attorney. Said notice shall be served by mail or personally, and 
shall be substantially in the form of the abstract of judgment 
required in section 469. When served by mail the magistrate shall 
deposit copies thereof in a sealed envelope in the post office not later 
than five days after the rendition of the judgment, addressed to 
each of the persons on whom notice is to be served at their places of 
residence, or place of business if on an attorney. When served 
personally said notice shall be served within five days after the
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rendition of the judgment. Entry of the date of mailing shall be 
made by the magistrate in his docket.

Sec . 466. If  th e  sum  fou nd  du e  ex ce ed s  th e  juri sdi ct io n  of  th e  
MAGISTRATE, THE EXCESS MAY BE REMITTED.----When the amount found
due to either party exceeds the sum for which the magistrate is 
authorized to enter judgment, such party may remit the excess, and 
judgment may be rendered for the residue.

Sec . 467. Offer  to  co mpro mise  bef or e tr ia l .—If the defendant, 
at any time before the trial, offers, in writing, to allow judgment to 
be taken against him for a specified sum, the plaintiff may imme-
diately have judgment therefor, with the costs then accrued; but if 
he does not accept such offer before the trial, and fails to recover in 
the action a sum in excess of the offer, he can not recover costs 
incurred after the offer, but costs must be adjudged against him, and, 
if he recovers, be deducted from his recovery. The offer and failure 
to accept it can not be given in evidence nor affect the recovery, 
otherwise than as to costs.

Sec . 468. Cost s may  be  in cl ud ed  in  th e judg ment .—The magis-
trate must tax and include in the judgment the costs allowed by law 
to the prevailing party.

Sec . 469. Abst ra ct  of  jud gme nt .—The magistrate, on the demand 
of a party in whose favor judgment is rendered, must give him an 
abstract of the judgment in substantially the following form (filling 
blanks according to the facts) :

“ Canal Zone, magistrate’s court, subdivision of------------,------------ ,
plaintiff, v. ------------, defendant. Judgment entered for plaintiff
(or defendant) for $------------ , on the------------day of------------- .”

“ I certify that the foregoing is a correct abstract of a judgment 
rendered in said action in this court.”

“-------------------------, Magistrate.”
“ Date of abstract------------.”
Sec . 470. Cor re ct io n of  cl er ic al  mist ak es  in  judg ment .—The 

magistrate shall have power upon motion of the injured party and 
notice to the adverse party to correct any clerical mistakes in his 
judgment as entered, so as to conform to the judgment ordered. 
Said magistrate shall have power to set aside any void judgment 
upon motion of either party to the action after notice to the adverse 
party, and thereupon said action shall be treated as if no judgment 
had been entered.

EXECUTIONS FROM MAGISTRATES’ COURTS

Sec . 471. Exe cu ti on  may  iss ue  at  an y  ti me  wi th in  five  ye ar s .— 
Execution for the enforcement of a judgment of a magistrate’s court 
may be issued by the magistrate who entered the judgment, or his 
successor in office, on the application of the party entitled thereto, at 
any time within five years from the entry of judgment.

Sec . 472. Sta y of  ex ec ut io n of  judg ment .—The court, or the 
magistrate thereof, may stay the execution of any judgment, 
including any judgment in a case of forcible entry or unlawful 
detainer, for a period not exceeding ten days.

Sec . 473. Con te nt s  of  ex ecu tio n .—The execution must be directed 
to the constable, and must be subscribed by the magistrate and bear 
date the day of its delivery to the officer. It must intelligibly refer 
to the judgment, by stating the names of the parties, and the name 
of the magistrate before whom, and of the subdivision where, and the 
time when it was rendered; the amount of judgment, if it be for 
money; and, if less than the whole is due, the true amount due 
thereon. It must contain, in like cases, similar directions to the
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constable, as are required by the provisions of chapter 12, of this 
code, in an execution to the marshal.

Sec . 474. Ren ewa l  of  ex ec ut ion .—An execution may, at the 
request of the judgment creditor, be renewed before the expiration 
of the time fixed for its return, by the word “ renewed ” written 
thereon, with the date thereof, and subscribed by the magistrate. 
Such renewal has the effect of an original issue, and may be repeated 
as often as necessary. If an execution is returned unsatisfied, 
another may be afterwards issued.

Sec . 475. Dut y  of  off ic er  re ce iv in g  ex ec ut io n .—The constable 
to whom the execution is directed must execute the same in the same 
manner as the marshal is required by the provisions of chapter 12 
of this code, to proceed upon executions directed to him; and the 
constable, when the execution is directed to him, is vested for that 
purpose with all the powers of the marshal.

Sec . 476. Pro ce ed in gs  suppleme nt ar y to  ex ecu tio n .—The sec-
tions of this code, from 387 to 394, both inclusive, are applicable to 
magistrates’ courts, the word “ constable ” being substituted, to that 
end, for the word “ marshal,” and the word “ magistrate ” for 
“ judge.” If the judgment debtor does not reside in the subdivision 
wherein the judgment was entered, an abstract of the judgment, in 
the form prescribed by section 469, may be filed in the office of the 
magistrate of the subdivision wherein the defendant resides, and 
such magistrate may issue execution on such judgment, and may take 
and exercise such jurisdiction in proceedings supplemental to execu-
tion, as if such judgment were originally entered in his court.

CONTEMPTS IN MAGISTRATES5 COURTS

Sec . 477. What  sec ti on s gov er n con te mpt s .—Contempts in 
magistrates’ courts are governed by sections 634 to 647.

DOCKETS OF MAGISTRATES

Sec . 418. Doc ke t , wh at  to  co nt ai n .—Each magistrate must keep 
a book, denominated a “ docket,” in which he must enter:

1. The title of every action or proceeding.
2. The object of the action or proceeding; and if a sum of money 

be claimed, the amount thereof.
3. The date of the summons, and the time of its return; and if an 

order to arrest the defendant be made, or a writ of attachment be 
issued, a statement of the fact.

4. The time when the parties, or either of them, appear, or their 
nonappearance, if default be made; a minute of the pleadings and 
motions; if in writing, referring to them; if not in writing, a con-
cise statement of the material parts of the pleading.

5. Every adjournment, stating on whose application and to what 
time.

6. The judgment of the court, specifying the costs included and 
the time when rendered.

7. The issuing of the execution, when issued and to whom; the 
renewals thereof, if any, and when made, and a statement of any 
money paid to the magistrate, when and by whom.

8. The receipt of a notice of appeal, if any be given, and of the 
appeal bond.

Sec . 479. Ent ri es  th er ei n  pri ma  fac ie  ev id en ce  of  th e  fact .__
The several particulars of the last section specified must be entered 
under the title of the action to which they relate, and (unless other-
wise in this chapter provided) at the time when they occur. Such 
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entries in a magistrate’s docket, or a transcript thereof, certified by 
the magistrate, or his successor in office, are prima facie evidence of 
the facts so stated.

Sec . 480. An  in de x  to  the  doc ket  must  be  kep t .—A magistrate 
must keep an alphabetical index to his docket, in which must be 
entered the names of the parties to each judgment, with a reference 
to the page of entry. The names of the plaintiffs must be entered in 
the index, in the alphabetical order of the first letter of the family 
name.

Sec . 481. Doc ke ts  must  be  del ive re d  by  mag ist rat e to  hi s suc -
ce ssor .—Every magistrate, upon the expiration of his term of office, 
must deposit with his successor his official dockets and all papers 
filed in his office, as well his own as those of his predecessors, or any 
other which may be in his custody to be kept as public records.

ge ne ra l  prov isi ons  re la ti ng  to  magi stra tes ’ co ur ts

Sec . 482. Mag ist ra te s  may  issu e sub poe na s  an d  fin al  pro ce ss  to  
an y  par t  of  th e sub div isi on .—Magistrates may issue subpoenas in 
any action or proceeding in the courts held by them, and final process 
on any judgment recovered therein, to any part of the subdivision.

Sec . 483. Bla nk s  mu st  be  fil le d  in  al l  pape rs  issue d  by  a  magi s -
tra te , ex cept  sub pgsn as .—The summons, execution, and every other 
paper made or issued by a magistrate, except a subpoena, must be 
issued without a blank left to be filled by another, otherwise it is 
void.

Sec . 484. Mag istr at es  to  re ce iv e  al l  mon ey s co ll ec te d  an d  pay  
the  same  to  par ti es .—Magistrates must receive from the constables, 
all moneys collected on any process or order issued from their courts 
respectively, and must pay the same, and all moneys paid to them in 
their official capacity, over to the parties entitled or authorized to 
receive them, without delay.

Sec . 485. In  ca se  of  di sab il it y  of  mag is tr at e , ot he r  ma gi stra te  
may  at te nd  on  hi s  be hal f .—In case of the sickness or other dis-
ability or necessary absence of a magistrate, the other magistrate 
may, at his request, attend in his behalf, and thereupon is vested 
with the power and may perform all the duties and issue all the 
papers or process of the absent magistrate. In case of a trial the 
proper entry of the proceedings before the attending magistrate, 
subscribed by him, must be made in the docket of the magistrate 
before whom the summons was returnable. If the case is adjourned, 
the magistrate before whom the summons was returnable may resume 
jurisdiction.

Sec . 486. Mag istr at es  may  req ui re  sec ur it y  for  co sts .—Magis-
trates may in all cases require a deposit of money or an undertaking, 
as security for costs of court, before issuing a summons.

Sec . 487. Deposi t  in  lie u  of  un de rta ki ng .—In all civil cases aris-
ing in magistrates’ courts, wherein an undertaking is required as 
prescribed in this code, the plaintiff or defendant may deposit with 
said magistrate a sum of money in United States currency equal to 
the amount required by the said undertaking, which said sum of 
money shall be taken as security in place of said undertaking.

Sec . 488. What  prov isi ons  of  co de  appl ic ab le  to  magi st ra te s ’ 
co ur ts .—Magistrates’ courts being courts of limited jurisdiction, 
only those provisions of this code which are, in their nature, appli-
cable to the organization, powers, and course of proceedings in mag-
istrates’ courts, or which have been made applicable by special pro-
visions in this chapter, are applicable to magistrates’ courts and the 
proceedings therein,
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CHAPTER 15.—APPEALS IN CIVIL ACTIONS

REVIEW BY JUDGE OF ORDERS MADE OUT OF COURT

Sec . 489. Ord er s mad e ou t  of  cou rt , wi th ou t  no ti ce , may  be  
re vi ew ed  by  th e  jud ge .—Ail order made out of court, without notice 
to the adverse party, may be vacated or modified, without notice, by 
the judge who made it; or may be vacated or modified on notice, in 
the manner in which other motions are made.

APPEALS TO UNITED STATES CIRCUIT COURT OF APPEALS

Sec . 490. Appea ls  to  ci rc ui t  co ur t  of  app ea ls , ho w  gov er ned .— 
Appeals from the district court to the United States Circuit Court 
of Appeals for the Fifth Circuit are governed by section 9 of the 
Panama Canal Act, as amended, and by § 1 of Act Apr. 11, 1928. 
C. 354, 45 Stat. 422.

Cro ss  Refere nce

Time for making application for appeal, see United States Code, title 28, 
section 230.

APPEALS TO DISTRICT COURT

Sec . 491. Appeal s  to  di stri ct  cou rt .—Any party dissatisfied with 
the judgment rendered in a civil action in a magistrate’s court, 
may appeal therefrom to the district court, at any time within 
thirty days after notice of the rendition of the judgment. The 
appeal is taken by filing a notice of appeal with the magistrate, 
and serving a copy on the adverse party. The notice must state 
whether the appeal is taken from the whole or a part of the judg-
ment, and if from a part, what part, and whether the appeal is 
taken on questions o.f law or fact or both.

Sec . 492. Appeal  on  que st ion  of  la w .—When a party appeals to 
the district court on a question of law alone, he must, within ten 
days after notice of the rendition of judgment, prepare a state-
ment of the case and file the same with the magistrate. The state-
ment must contain the grounds upon which the party intends to 
rely upon the appeal, and so much of the evidence, as may be 
necessary to explain the grounds, and no more. Within ten days 
after receiving notice that the statement is filed, the adverse party, 
if dissatisfied with the same, may file amendments. The proposed 
statement and amendments must be settled by the magistrate, and 
if no amendment be filed the original statements stand as adopted. 
The statement thus adopted or as settled by the magistrate, with a 
copy of the docket of the magistrate, and all motions filed with 
him by the parties, during the trial and the notice of appeal, may 
be used on the hearing of the appeal before the district court.

Sec . 493. Appea l  on  qu estio ns  of  fac t , or  la w  an d  fact .—When 
a party appeals to the district court on questions of fact, or on 
questions of both law and fact, no statement need be made, but the 
action must be tried anew in the district court.

Sec . 494. Tra nsmi ssion  of  pape rs  to  di stri ct  co ur t .—Upon 
receiving the notice of appeal, and on payment of the fees of the 
magistrate, payable on appeal and not included in the judgment, 
and filing an undertaking as required in the next section, and after 
settlement or adoption of statement, if any, the magistrate must, 
within five days, transmit to the clerk of the district court, if the 
appeal be on questions of law alone, a certified copy of his docket, 
the statement as admitted or as settled, the notice of appeal, and 
the undertaking filed; or, if the appeal be on questions of fact, or 
both law and fact, a certified copy of his docket, the pleadings, all 
notices, motions, and all other papers filed in the cause, the notice
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of appeal, and the undertaking filed; and the magistrate may be 
compelled by the district court, by an order entered upon motion, to 
transmit such papers, and may be fined for neglect or refusal to 
transmit the same. A certified copy of such order may be served 
on the magistrate by the party or his attorney. In the district 
court, either party may have the benefit of all legal objections made 
in the magistrate’s court.

Sec . 495. Unde rt aki ng  on  ap pea l .—An appeal from a magis-
trate’s court is not effectual for any purpose, unless an undertaking 
be filed with two or more sureties in the sum of $25 for the payment 
of the costs on the appeal, or, if a stay of proceedings be claimed, 
in the sum of $25 plus a sum equal to the amount of the judgment, 
including costs, when the judgment is for the payment of money; 
or plus twice the value of the property including costs, when the 
judgment is for the recovery of specific personal property; and 
must be conditioned, when the action is for the recovery of money, 
that the appellant will pay the amount of the judgment appealed 
from, and all costs, if the appeal be withdrawn or dismissed, or the 
amount of any judgment and all costs that may be recovered 
against him in the action in the district court.

When the action is for the recovery of or to enforce or foreclose 
a lien on specific personal property, the undertaking must be condi-
tioned that the appellant will pay the judgment and costs appealed 
from, and obey the order of the court made therein, if the appeal 
be withdrawn or dismissed, or any judgment and costs that may be 
recovered against him in said action in the district court, and will 
obey any order made by the court therein.

When the judgment appealed from directs the delivery of 
possession of real property, the execution of the same can not be 
stayed unless a written undertaking be executed on the part of the 
appellant, with two or more sureties, to the effect that during the 
possession of such property by the appellant, he will not commit, 
or suffer to be committed any waste thereon, and that if the appeal 
be dismissed or withdrawn, or the judgment affirmed, or judgment 
be recovered against him in the action in the district court, he will 
pay the value of the use and occupation of the property from the 
time of the appeal until the delivery of possession thereof; or that 
he will pay any judgment and costs that may be recovered against 
him in said action in the district court, not exceeding a sum to be 
fixed by the magistrate of the court from which the appeal is taken, 
and which sum must be specified in the undertaking.

A deposit of the sum of $50 plus the amount of the judgment, 
including all cost appealed from, or plus the value of the property, 
including all costs, in actions for the recovery of specific personal 
property, with the magistrate, is equivalent to the filing of the 
undertaking, and in such cases the magistrate must transmit the 
money to the clerk of the district court to be by him paid out on the 
order of the court.

■ Sec . 496. Fili ng  of  un de rt ak in g ; ex ce pti on  to  an d just ifi ca - 
. tto n  of  sur eti es .—The undertaking on appeal must be filed within 

five days after the filing of the notice of appeal, and notice of the 
filing of the undertaking must be given to the respondent. The 
adverse party may except to the sufficiency of the sureties within 
five days after the filing of the undertaking, and unless they or other 
sureties justify before the magistrate within five days thereafter, 
upon notice to the adverse party, to the amounts stated in their 
affidavits, the appeal must be regarded as if no such undertaking 
had been given.
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Sec . 497. Sta y of  pro ce ed in gs  on  fil in g un de rt ak in g .—If ar 
execution be issued on the filing of the undertaking staying proceed-
ings, the magistrate must, by order, direct the officer to stay al 
proceedings on the same. Such officer must, upon payment of his 
fees for services rendered on the execution, thereupon relinquish 
all property levied upon and deliver the same to the judgment debtor 
together with all moneys collected from sales or otherwise. If his 
fees be not paid, the officer may retain so much of the property or 
proceeds thereof as may be necessary to pay the same.

Sec . 498. Pow ers  of  di str ic t  co ur t  on  appea l .—Upon an appeal 
heard upon a statement of the case, the district court may review 
all orders affecting the judgment appealed from, and may set aside, 
or confirm, or modify any or all of the proceedings subsequent to 
and dependent upon such judgment, and may, if necessary or proper, 
order a new trial. When the action is tried anew, on appeal, the 
trial must be conducted in all respects as other trials in the dis-
trict court. The provisions of this code as to changing the place 
of trial, and all the provisions as to trials in the district court, are 
applicable to trials on appeal in the district court. For a failure 
to prosecute an appeal, or unnecessary delay in bringing it to a 
hearing, the district court, after notice, may order the appeal to be 
dismissed, with costs; and if it appear to such court that the appeal 
was made solely for delay, it may add to the costs such damages 
as may be just, not exceeding 25 per cent of the judgment appealed 
from. Judgments rendered in the district court on appeal shall have 
the same force and effect and may be enforced in the same manner 
as judgments in actions commenced in the district court.

Sec . 499. No appea l  eff ec ti ve  un less  fee s  for  fil in g  ar e  pa id .— 
No appeal taken from a judgment rendered in a magistrate’s court 
in civil matters shall be effectual for any purpose whatever unless 
the appellant shall, at the time of filing the notice of appeal, pay 
to the magistrate, in addition to the fee payable to the magistrate 
on appeal, a docket fee of $5 for filing the appeal and for placing 
the action on the calendar in the district court. Upon transmitting 
the papers on appeal, the magistrate shall transmit to the clerk of 
the district court the sum thus deposited for filing the appeal in 
the district court and for placing the action on the calendar. No 
notice of appeal shall be filed unless the fees herein provided for are 
paid in accordance with the provisions of this section.

Sec . 500. Dism issa l  of  app ea ls  fro m ma gi str at e ’s co ur t  wh er e  
not  bro ugh t  to  tr ia l  wi thi n  on e ye ar .—No action heretofore or 
hereafter appealed from the magistrate’s court to the district court, 
shall be further prosecuted, and no further proceedings shall be had 
therein,, and all such actions heretofore, or hereafter appealed, must 
be dismissed by the court to which the same shall have been appealed, 
on its own motion, or on the motion of any party interested therein, 
whether named in the complaint as a party or not, where the appeal-
ing party fails to bring such appeal to trial within one year from 
the date of filing such appeal in said district court, unless such time 
be otherwise extended by a written stipulation by the parties to the 
action filed with the clerk of the district court to which the appeal 
is taken.

Sec . 501. Pape rs  re tu rn ed  on  di smissa l  of  ap pea l .—Upon dis-
missal of the appeal the clerk of the district court shall return all the 
papers to the court from which the appeal was taken, and the magis-
trate of said court shall have jurisdiction the same as if no appeal 
had been taken.
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CHAPTER 16.—MISCELLANEOUS PROVISIONS

PROCEEDINGS AGAINST JOINT DEBTORS

Sec . 502. Par ti es  no t  summo ne d  in  act ion  on  joi nt  co nt ra ct  
ma y  be  summo ned  after  jud gme nt .—When a judgment is recovered 
against one or more of several persons, jointly indebted upon an 
obligation, by proceeding as provided in section 120, those who were 
not originally served with the summons, and did not appear to the 
action, may be summoned to show cause why they should not be 
bound by the judgment, in the same manner as though they had 
been originally served with the summons.

Sec . 503. Sum mo ns  in  th at  cas e , wh at  to  co nt ai n , an d ho w  
ser ve d .—The summons, as provided in the last section, must describe 
the judgment, and require the person summoned to show cause why 
he should not be bound by it, and must be served in the same manner, 
and returnable within the same time, as the original summons. It 
is not necessary to file a new complaint.

Sec . 504. Affid av it  to  ac co mpa ny  su mmo ns .—The summons must 
be accompanied by an affidavit of the plaintiff, his agent, representa-
tive, or attorney, that the judgment, or some part thereof, remains 
unsatisfied, and must specify the amount due thereon.

Sec . 505. Answ er ; wh at  it  ma y  co nt ai n .—Upon such summons, 
the defendant may answer within the time specified therein, denying 
the judgment, or setting up any defense which may have arisen sub-
sequently ; or he may deny his liability on the obligation upon which 
the judgment was recovered, by reason of any defense existing at 
the commencement of the action.

Sec . 506. Wha t  co nst itu te  th e ple ad in gs  in  th e  ca se .—If the 
defendant, in his answer, denies the judgment, or sets up any defense 
which may have arisen subsequently, the summons, with the affidavit 
annexed, and the answer, constitute the written allegations in the 
case; if he denies his liability on the obligation upon which the judg-
ment was recovered, a copy of the original complaint and judgment, 
the summons, with the affidavit annexed, and the answer, constitute 
such written allegations, subject to the right of the parties to amend 
their pleadings as in other cases.

Sec . 507. Issu es , ho w tr ie d ; ver dic t , wh at  to  be .—The issues 
formed may be tried as in other cases; but when the defendant denies, 
in his answer, any liability on the obligation upon which the judg-
ment was rendered, if a verdict be found or a decision rendered 
against him, it must be for not exceeding the amount remaining 
unsatisfied on such original judgment, with interest thereon.

1 OFFER OF DEFENDANT TO COMPROMISE

Sec . 508. Pro cee di ng s on  offe r  of  th e  de fen da nt  to  co mpro mise  
aft er  sui t  br ou gh t .—The defendant may, at any time before the 
trial or judgment, serve upon the plaintiff an offer to allow judgment 
to be taken against him for the sum or property, or to the effect 
therein specified. If the plaintiff accept the offer, and give notice 
thereof within five days, he may file the offer, with proof of notice of 
acceptance, and the clerk must thereupon enter judgment accordingly. 
If the notice of acceptance be not given, the offer is to be deemed 
withdrawn, and can not be given in evidence upon the trial; and if 
the plaintiff fail to obtain a more favorable judgment, he can not 
recover costs, but must pay the defendant’s costs from the time of 
the offer.
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INSPECTION OF WRITINGS

Sec . 509. A par ty  may  de man d  in spe ct io n  an d  co py  of  a  bo ok , 
pape r , an d  so for th .—Any court in which an action is pending, or 
the judge thereof may, upon notice, order either party to give to the 
other, within a specified time, an inspection and copy, or permission 
to take a copy, of entries of accounts in any book, or of any document 
or paper in his possession, or under his control, containing evidence 
relating to the merits of the action, or the defense therein. If com-
pliance with the order be refused, the court may exclude the entries 
of accounts of the book, or the document, or paper from being given 
in evidence, or if wanted as evidence by the party applying may 
presume them, or direct the jury to presume them, to be such as he 
alleges them to be; and the court may also punish the party refusing 
for a contempt. This section is not to be construed to prevent a 
party from compelling another to produce books, papers, or docu-
ments, when he is examined as a witness.

MOTIONS AND ORDERS

Sec . 510. Ord er  an d  moti on  de fin ed .—Every direction of a court 
or judge, made or entered in writing, and not included in a judg-
ment, is denominated an order. An application for an order is a 
motion.

Sec . 511. Mot io ns  an d ord er s , wh er e ma de .—Motions must be 
made in the division, in which the action is pending. Orders made 
out of court may be made by the judge of the court in either division.

Sec . 512. Not ice  of  moti on , wh en  to  be  gi ve n .—When a written 
notice of a motion is necessary, it must be given five days before the 
time appointed for the hearing.

Sec . 513. Ord er  for  pa yme nt  of  mo ne y , ho w  en for ce d .—When-
ever an order for the payment of a sum of money is made by a court 
pursuant to the provisions of this code, it may be enforced by execu-
tion in the same manner as if it were a judgment.

NOTICES AND FILING AND SERVICE OF PAPERS

Sec . 514. Not ic es  an d  pap er s , ho w  ser ve d .—Notices must be in 
writing, and the notice of a motion, other than for a new trial, must 
state when, and the grounds upon which it will be made, and the 
papers, if any, upon which it is to be based. If any such paper has 
not previously been served upon the party to be notified and was not 
filed by him, a copy of such paper must accompany the notice. 
Notices and other papers may be served upon the party or attorney 
in the manner prescribed in this subchapter, when not otherwise 
provided by this code.

Sec . 515. Not ic es  an d  pap er s , wh en  an d  ho w  ser ve d .—The service 
may be personal, by delivery to the party or attorney on whom the 
service is required to be made, or it may be as follows:

1. If upon an attorney, it may be made during his absence from 
his office, by leaving the notice or other papers with his clerk therein, 
or with a person having charge thereof; or when there is no person in 
the office, by leaving them between the hours of nine in the morning 
and five in the afternoon, in a conspicuous place in the office; or, if it 
is not open so as to admit of such service, then by leaving them at 
the attorney’s residence, with some person of not less than eighteen 
years of age, if his residence is in the same division with his office; 
and if his residence is not known, or is not in the same division with 
his office, or being in the same division it is not open, or there is not 
found thereat any person of not less than eighteen years of age, then
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by putting the same, inclosed in a sealed envelope, into the post office 
directed to such attorney at his office, if known; otherwise to his 
residence, if known; and if neither his office nor his residence is 
known, then by delivering the same to the clerk of the court for the 
attorney;

2. If upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morning 
and six in the evening, with some person of not less than eighteen 
years of age; if at the time of attempted service between the said 
hours no such person can be found at his residence, the same may be 
served by mail; and, if his residence is not known, then by delivering 
the same to the clerk of the court for such party.

Seo . 516. Ser vi ce  by  mai l , wh en .—Service by mail may be made 
where the person making the service and the person on whom it is 
to be made reside or have their offices in different places between 
which there is a regular communication by mail.

Sec . 517. Ser vi ce  by  mail , ho w .—In case of service by mail, the 
notice or other paper must be deposited in the post office, in a sealed 
envelope addressed to the person on whom it is to be served, at his 
office or place of residence. The service is complete at the time of the 
deposit.

Sec . 518. Appear an ce ; no ti ce s aft er  appea ra nc e .—A defendant 
appears in an action when he answers, demurs, or gives the plaintiff 
written notice of his appearance, or when an attorney gives notice of 
appearance for him. After appearance, a defendant or his attorney 
is entitled to notice of all subsequent proceedings of which notice is 
required to be given. But where a defendant has not appeared, 
service of notice or papers need not be made upon him unless he is 
imprisoned for want of bail.

Sec . 519. Ser vi ce  on  non re sid en ts .—When a plaintiff or a defend-
ant, who has appeared, resides out of the Canal Zone, and has no 
attorney in the action or proceeding, the service may be made on the 
clerk for him. But in all cases where a party has an attorney in 
the action or proceeding, the service of papers, when required, must 
be upon the attorney instead of the party, except service of sub-
poenas, of writs, and other process issued in the suit, and of papers 
to bring him into contempt. If the sole attorney for a party is 
removed or suspended from practice, then the party has no attorney 
within the meaning of this section. If his sole attorney has no 
known office in the Canal Zone, notices and papers may be served 
by leaving a copy thereof with the clerk of the court, unless such 
attorney shall have filed in the cause an address of a place at which 
notices and papers may be served on him, in which event they may 
be served at such place.

Sec . 520. Pre ce di ng  pro vi sio ns  no t  to  apply  to  pro ce ed in g  to  
br in g  par ty  in to  co nt empt .—The foregoing provisions of this sub-
chapter do not apply to the service of a summons or other process, or 
of any paper to bring a party into contempt.

GENERAL PROVISIONS

Sec . 521. Los t  pap er s , how  sup pl ie d .—If an original pleading or 
paper be lost, the court may authorize a copy thereof to be filed and 
used instead of the original.

Sec . 522. Pape rs  wi th ou t  th e  ti tl e  of  th e  ac ti on , or  wi th  defec -
tiv e ti tl e , may  be  va li d .—An affidavit, notice, or other paper, 
without the title of the action or proceeding in which it is made, or 
with a defective title, is as valid and effectual for any purpose as if 
duly entitled, if it intelligibly refer to such action or proceeding.
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Sec . 523. Suc ces siv e  act io ns  on  th e  sam e  co nt ra ct , et c .—Succes-
sive actions may be maintained upon the same contract or transac-
tion, whenever, after the former action, a new cause of action arises 
therefrom.

Sec . 524. Seve ran ce  an d co nso li da ti on .—An action may be 
severed and actions may be consolidated, in the discretion of the 
court, whenever it can be done without prejudice to a substantial 
right.

Sec . 525. Acti on s , wh en  de eme d  pend in g .—An action is deemed 
to be pending from the time of its commencement until its final 
determination upon appeal, or until the time for appeal has passed, 
unless the judgment is sooner satisfied.

Sec . 526. Act io ns  to  de ter mi ne  ad ve rse  cl ai ms , an d by  sure -
ti es .—An action may be brought by one person against another 
for the purpose of determining an adverse claim, which the latter 
makes against the former for money or property upon an alleged 
obligation; and also against two or more persons, for the purpose 
of compelling one to satisfy a debt due to the other, for which 
plaintiff is bound as a surety.

Sec . 527. Testi mon y ; who  may  tak e do wn .—On the trial of an 
action in the district court, if there is no shorthand reporter of the 
court in attendance, the testimony may be taken down in writing by 
anyone agreed to by the parties.

Sec . 528. The  cle rk  shal l  ke ep  min ut e  boo ks .—The clerk shall 
in person or by assistant attend all sessions of the court and keep 
minute books, in which he shall record, under the direction of the 
judge, all the proceedings of the court.

Sec . 529. Two of  th re e re fe re es , an d so  for th , may  do  an y  
act .—When there are three referees, all must meet, but two of them 
may do any act which might be done by all.

Sec . 530. Ext en sion  of  ti me  wi th in  wh ic h  an  ac t  is  to  be  do ne  ; 
no t  to  ex cee d  th irt y  day s  ; ex ce pt io n .—When an act to be done, as 
provided in this code, relates to the pleadings in the action, or the 
undertakings to be filed, or the justifications of sureties, or the 
preparation of bills of exceptions, or of amendments thereto, or 
to the service of notices other than of appeal, the time allowed by 
this code, unless otherwise expressly provided, may be extended, 
upon good cause shown, by the judge of the district court; but 
such extension shall not exceed thirty days, without the consent 
of the adverse party.

Sec . 531. Act ion  ag ai nst  offi ce r  for  of fic ia l  ac ts .—If an action 
is brought against any officer or person for an act for the doing 
of which he had theretofore received any valid bond or covenant 
of indemnity, and he gives seasonable notice thereof in writing 
to the persons who executed such bond or covenant, and permits 
them to conduct the defense of such action, the judgment recovered 
therein is conclusive evidence against the persons so notified; and 
the court may, on motion of the defendant, upon notice of five days, 
and upon proof of such bond or covenant, and of such notice and 
permission, enter judgment against them for the amount so recov-
ered and costs.

Sec . 532. Cor pora ti ons  may  be co me  su re ti es  on  un de rt ak in gs  
an d  bo nds .—In all cases where an undertaking or bond, with any 
number of sureties, is authorized or required by any provision of 
this code, or of any law of the Canal Zone, any corporation with a 
paid-up capital of not less than $100,000, incorporated under the 
laws of any State of the United States for the purpose of making, 
guaranteeing, or becoming a surety upon bonds or undertakings 
required or authorized by law, or which, by the laws of the State
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where it was incorporated has such power, and which shall have 
complied with all the requirements of the law of the Canal Zone 
regulating the admission of these corporations to transact such 
business in the Canal Zone, may become and shall be accepted as 
security or as sole and sufficient surety upon such undertaking or 
bond, and such corporate surety shall be subject to all the liabilities 
and entitled to all the rights of natural persons’ sureties.

Sec . 533. Und er ta kin gs  ment io ned  in  th is  co de , req ui si tes  of .— 
In any case where an undertaking or bond is authorized or required 
by any law of the Canal Zone, the officer taking the same must, except 
in the case of such a corporation as is mentioned in the next preced-
ing section, require the sureties to accompany it with an affidavit 
that they are each residents of the Canal Zone, and are each worth 
the sum specified in the undertaking or bond, over and above all 
their just debts and liabilities, exclusive of property exempt from 
execution; but when the amount specified in the undertaking or bond 
exceeds $3,000, and there are more than two sureties thereon, they 
may state in their affidavits that they are severally worth amounts 
less than the amount specified in the undertaking or bond, if the 
whole amount is equivalent to that of two sufficient sureties.

Any corporation such as is mentioned in the next preceding sec-
tion may become sole surety on such bond.

New  un de rt ak in g .—Whenever an undertaking has been given and 
approved in any action or proceeding, and it is thereafter made to 
appear to the satisfaction of the court that any surety upon such 
undertaking has for any reason become insufficient, the court may, 
upon notice, order the giving of a new undertaking, with sufficient 
sureties, in lieu of such insufficient undertaking. In case such new 
undertaking so required shall not be given within the time required 
by such order, or in case the sureties thereon fail to justify thereon 
when required, all rights obtained by the filing of such original 
undertaking shall immediately cease.

Sec . 534. Just if ic at io n  by  co rpo ra te  sec ur it y  on  bo nd s .—-When-
ever the surety on a bond or undertaking authorized or required by 
any law of the Canal Zone is a foreign corporation, authorized to 
become surety on bonds or undertakings in the Canal Zone, and 
exception is taken to the sufficiency of such surety as required by 
law, such corporate surety may justify on such bond or undertaking 
as follows:

Proc ed ure .—Any agent, attorney in fact, or officer of such corpo-
ration shall submit to the court, judge, officer, board, or other person 
before whom the justification is to be made:

First. The original, or a certified copy of, the power of attorney, 
by-laws or other instrument showing the authority of the person 
or persons who executed the bond or undertaking to execute the 
same;

Second. A certified copy of the certificate of authority, showing 
that the corporation is authorized to transact business;

Third. A certificate from the executive secretary showing that the 
said certificate of authority has not been surrendered, revoked, can-
celed, annulled, or suspended, or in the event that it has been, that 
renewed authority to act under such certificate has been granted;

Fourth. A financial statement showing the assets and liabilities of 
such corporation at the end of the quarter calendar year prior to 
forty-five days next preceding the date of the execution of the bond 
or undertaking; such financial statement must be verified under oath 
by the president, or a vice president and attested by the secretary 
or an assistant secretary of such corporation.
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Just if ic ati on  wh en  co mple te .—Upon complying with the fore-
going provisions and it appearing that the bond or undertaking was 
duly executed, that the corporation is authorized to transact business 
in the Canal Zone, and that its assets exceed its liabilities in an 
amount equal to or in excess of the amount of the bond or under-
taking, the justification of the surety shall be complete and it shall be 
accepted as the sole and sufficient surety on the bond or undertaking.

Sec . 535. Cle rk  may  ac ce pt  ca sh  de posi t  in  li eu  of  bo nd .—In all 
proceedings in which a bond is required the clerk of the district 
court may accept a cash deposit in the sum of the bond. Where a 
cash bond is given, such moneys or any part thereof may be with-
drawn only upon order of the court.

Sec . 536. Cle rk  to  co py  ce rt ai n  bo nds  in  appropri ate  bo ok .— 
All bonds of every nature and description required in civil actions 
or proceedings, except bonds for arrest or appeal from inferior 
courts, shall be copied in full by the clerk in an appropriate book, 
and such copy, duly authenticated by him, shall have the force and 
effect of the original.

Sec . 536a. Cle rk  to  be  ex  of fic io  re gi stra r  of  prope rty .—The 
clerk of the district court is ex officio registrar of property of the 
Canal Zone, and the assistant clerks shall have and exercise like 
powers in the name of their principal. The clerk and his assistants 
shall have the duties of registrar so as to give constructive notice in 
all cases where provision is made for such notice by law. They 
shall keep proper books of record, which shall at all reasonable hours 
be open to the public.

Sec . 537. Gov ern ment  no t  re qu ir ed  to  gi ve  bo nd s wh en  a  
par ty .—In any civil action or proceeding wherein the Government 
is a party plaintiff, or any government officer, in his official capacity 
or on behalf of the Government, is a party plaintiff or defendant, no 
bond, written undertaking, or security can be required of the Gov-
ernment, or any officer thereof; but on complying with the other 
provisions of this code the Government, or any government officer 
acting in his official capacity, have the same rights, remedies, and 
benefits as if the bond, undertaking, or security were given and 
approved as required by this code.

Sec . 538. Sur ety  on  app ea l  substi tut ed  to  ri gh ts  of  jud gme nt  
cr edi tor .—Whenever any surety on an undertaking on appeal, 
executed to stay proceedings upon a money judgment, pays the 
judgment, either with or without action, after its affirmation by the 
appellate court, he is substituted to the rights of the judgment 
creditor, and is entitled to control, enforce, and satisfy such judg-
ment, in all respects as if he had recovered the same.

DECLARATORY RELIEF

Sec . 539. Dec la ra to ry  re li ef .—Any person interested under a 
deed, will or other written instrument, or under a contract, or 
who desires a declaration of his rights or duties with respect to 
another or in respect to, in, over or upon property, may, in cases of 
actual controversy relating to the legal rights and duties of the 
respective parties, bring an action in the district court for a declara-
tion of his rights and duties in the premises, including a determina-
tion of any question of construction or validity arising under such 
instrument or contract. He may ask for a declaration of rights or 
duties, either alone or with other relief; and the court may make 
a binding declaration of such rights or duties, whether or not further 
relief is or could be claimed at the time. The declaration may be 
either affirmative or negative in form and effect, and such declaration
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shall have the force of a final judgment. Such declaration 
may be had before there has been any breach of the obligation in 
respect to which said declaration is sought.

Seo . 540. Pow er  no t  exe rci sed  wh en .—The court may refuse to 
exercise the power granted by this subchapter in any case where its 
declaration or determination is not necessary or proper at the time 
under all the circumstances.

Sec . 541. Othe r  re me di es  no t  affec te d .—The remedies provided 
by this sub-chapter are cumulative, and shall not be construed as 
restricting any remedy, provisional or otherwise, provided by law for 
the benefit of any party to such action, and no judgment under this 
sub-chapter shall preclude any party from obtaining additional 
relief based upon the same facts.

CHAPTER 17.—FEES; COSTS AND SECURITY FOR COSTS 
IN THE DISTRICT AND MAGISTRATES’ COURTS

FEES IN GENERAL

Sec . 542. Law ful  to  dem and  spec ifi c  fees  onl y .—It shall be law-
ful for the clerk of the district court, referees, and commissioners 
appointed by the district court, the marshal, magistrates, constables, 
and other officers and persons hereinafter mentioned, together with 
their assistants and deputies, to demand, and receive, the hereinafter 
mentioned fees and no more; but all fees collected by officers draw-
ing a regular salary or fixed compensation from the Government 
shall be paid over to the Collector of the Panama Canal.

Sec . 543. Dock et  fee s  an d  ot he r  de posit s for  ser vi ce s of  cl er k  
or  mag ist ra te .—The United States of America, the Government of 
the Canal Zone, and the Panama Canal, or any officer thereof who 
sues or is sued in his official capacity, shall not be required to pay 
any costs for the bringing or defending of an action. Every other 
plaintiff in a civil action commenced in the district court, except 
as hereinafter designated, shall deposit with the clerk or assistant 
clerk thereof a docket fee of $8 upon the filing of the complaint. 
An intervenor who is allowed to intervene therein shall deposit $5 
upon the filing of the petition of intervention.. A plaintiff in a 
habeas corpus, mandamus, certiorari, or prohibition proceeding, or 
any other special proceeding, except a probate or guardianship pro-
ceeding, shall deposit $3 upon the filing of the complaint. Such 
sum or sums so deposited shall be full compensation for the clerk 
or assistant clerk for all services performed in any such action or 
proceeding, except lawful copy fees for furnishing copies of any 
paper or record therein. Any other plaintiff in a civil action com-
menced in a magistrate’s court at the time of commencing the action 
shall deposit a docket fee of $3. An intervenor who intervenes 
therein shall deposit a fee of $1 at the time of appearance. Such 
sum or sums so deposited shall be full compensation for all services 
of the magistrate in said action; except that lawful copy fees may 
be charged and collected for furnishing copies of any paper or 
record therein.

Sec . 544. Jur y  fee .—Any party to a civil case in the district 
court, who demands a trial by jury, shall accompany said demand 
with a deposit of $10 as a jury fee; and unless such deposit is 
made, the case shall be tried without the intervention of a jury.

Sec . 545. Fee s in  pro ba te  an d  gu ar di an sh ip mat te rs .—The fees 
for the services of the clerk or assistant clerk of the district court 
in probate and guardianship matters shall be as follows: Where the 
value of the estate does not exceed $1,000, $3; where the value of
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the estate exceeds $1,000, and does not exceed $5,000, $5; where the 
value of the estate exceeds $5,000, $8.

Such fees shall be in full of the services of the clerk or assistant 
clerk in such proceedings, except that they shall be entitled to 
charge lawful fees for furnishing copies o,f papers and records 
therein. The judge of the district court shall have the power, in his 
discretion, in any case where the estate is small and the circumstances 
warrant, to waive the payment of any fee to the clerk or assistant 
clerk for services to be performed in such proceedings.

Sec . 546. Cle rk  of  di st ri ct  co ur t ; fee s for  va ri ou s se rv ic es ; 
co pie s of  paper s and  re co rd s .—For certifying the official act of a 
magistrate or other certificate, with seal, 25 cents.

For certified copies of any paper, record, decree, judgment, or 
entry, for each one hundred words or fraction thereof, 10 cents, and 
the further sum of 25 cents for each certification: Provided, how-
ever, That where copies are furnished by those desiring the same, 
the certification fee alone shall be collected.

For all copies of records, or bills of exception, or testimony, or of 
other documents for transmission to the circuit court of appeals, 10 
cents for each one hundred words or fraction thereof, and the fur-
ther sum of 25 cents for each certification thereof: Provided, how-
ever, That where copies are furnished by those desiring the same, 
the certification fee alone shall be collected.

Sec . 547. Mar sha l , co nst ab le s , an d  ot he r  pe rs on s  ser vi ng  pro c -
es s .—For executing process, preliminary and final judgments, and 
decrees of any court, for each mile of travel in the service of process 
going one way, reckoned from the place of service to the place to 
which the process is returnable, 10 cents; for serving an attachment 
against the property of the defendant, $1, together with a reason-
able allowance to be made by the court for expenses, if any, neces-
sarily incurred in caring for the property attached; for arresting 
each defendant, 50 cents; for serving summons and copy of com-
plaint for each defendant, $1; but in special proceedings, testa-
mentary or administrative, where several members of a family 
residing at the same place are defendants the fee for each defendant 
shall be 50 cents; for serving subpoenas, for each witness served, 25 
cents besides travel fees; for each copy of any process necessarily 
deposited in the office of Registrar of Property, 10 cents for each 
one hundred words, but not less than 50 cents in each case; for taking 
bonds or other instruments of indemnity or security, for each, 25 
cents; for executing a writ of process to put a person in possession 
of real estate, $1; for attending with prisoner on habeas corpus trial, 
each day, $1; for transporting each prisoner on habeas corpus or 
otherwise, when required, for every mile going and returning, 10 
cents; for advertising sale, besides printer’s charge, 50 cents; for 
taking inventory of goods levied upon, to be charged only when the 
inventory is necessary, a sum fixed by the court not exceeding the 
actual reasonable cost of the same to be shown by vouchers; for levy-
ing an execution on property, $1.

On all money collected by him by order or any decree, execution, 
attachment, or any other process, the following sums, to wit:

On the first $100 or less, 2 per centum.
On the second $100, iy2 Per centum; on all sums between $200 

and $1,000, 1 per centum; on all sums in excess of $1,000, y2 per 
centum.

Sec . 548. Same ; at te mpts  to  ser ve  pro ce ss .—The following fees 
shall be charged for return on and mileage in attempts to serve
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process, or any order, judgment, or decree of any court in civil 
cases:

(a) For each return, $1.
(b) For mileage going one way in attempting to serve or execute 

any process, order, judgment, or decree of any court, for each mile 
traveled one way, 10 cents.

(c) No such fees shall be charged against the United States or 
The Panama Canal or an officer thereof sued in his official capacity.

Sec . 549. Magi str at es .—For all services of a magistrate in a civil 
case, the fees prescribed in section 543; for administering oath upon 
any affidavit or other paper with certificate of oath, 20 cents; for an 
appeal, with proceedings taking bond, making and forwarding 
transcript of record, 75 cents; for each certificate not otherwise 
provided for, 15 cents; for writing and certifying deposition, 
including the administration of oath to the witness, 10 cents for 
each one hundred words in the deposition and certificate; for certi-
fied copies of any record of proceeding of which any person is 
entitled to receive a copy, 10 cents for each one hundred words.

A magistrate upon receiving payment of fees allowed to him by 
law, must render to the person or persons so paying an itemized 
account thereof.

Sec . 550. Witn ess  fee s .—Witnesses in the district court, either in 
actions or special proceedings, shall be entitled to $1 per day and 
10 cents for each mile going to the place of trial from their homes 
by the nearest route of usual travel; but mileage shall be charged 
but once in the action unless witness is compelled to attend more 
than one term of court, nor shall any allowance be made for mileage 
except that traveled within the Canal Zone.

Witnesses before magistrates’ courts and other inferior tribunals 
shall be allowed 50 cents per day and the travel fees above provided 
and no more.

Fees to which witness may be entitled in a civil action shall be 
allowed, on the affidavit of the witness, stating the number of days 
he has attended, the amount of mileage to which he is entitled, to 
be taken and preserved by the clerk of the court, magistrate, or 
other officer before whom the witness was called to testify, and a 
certificate of the allowance shall be given to the witness. But on 
final taxation of costs the truth of the affidavit may be contested 
and this allowance may be set aside in whole or in part as the facts 
require. A witness shall not be allowed compensation for his 
attendance in more than one case or on more than one side of the 
same case at the same time, but may elect in which of several cases 
or on which side of the case, when he is summoned by both sides, 
to claim his attendance; a person who is compelled to attend court 
on other business shall not be paid as a witness.

Sec . 551. Refe re e ’s fee s .—The fees of referees are $5 to each for 
every day spent in the business of the reference; but the parties 
may agree, in writing, upon any other rate of compensation, and 
thereupon such rates shall be allowed.

Sec . 552. Othe r  fee s to  be  fixe d  by  ge ne ra l  ru les  of  th e di s -
tr ic t  co ur t .—If it shall appear that services are required of clerks 
of court, marshals or officers of the court, other than those for 
which specific fees have been provided in this subchapter, the dis-
trict judge shall by general rules provide for a scale of fees for 
such other services, which scale shall be proportionate to the fees 
in this subchapter provided for similar services.
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COSTS

Sec . 553. Eac h  par ty  re spo ns ib le  for  hi s  cos ts  ; fee s  fo r  ser vi ce  
of  pr oc ess  pay ab le  in  ad va nc e .—Each party to any civil suit 
instituted in the district court or any magistrate’s court of the 
Canal Zone shall be responsible for the costs incurred by him in 
such suit, and the marshal, constable or other officer, authorized to 
execute any process in such cases, shall not execute the same unless 
the fees allowed by law for the service of such process, shall be paid 
in advance by the party seeking such process, unless such party to 
the suit is entitled to prosecute the same in forma pauperis, as 
provided in section 554.

Sec . 554. Pro sec ut io n  or  de fe nse  of  sui ts  in  for ma  pa up eri s .— 
Any citizen of the United States, entitled to commence any suit or 
action in any court in the Canal Zone, may commence and prosecute 
or defend to conclusion any such suit or action, without being 
required to prepay fees or costs or give security therefor, before or 
after bringing such suit or action, upon filing in the said court a 
statement, under oath, in writing, that because of his poverty he is 
unable to pay the costs of said suit or action, or to give security for 
same, and that he believes that he is entitled to the redress he seeks 
by such suit or action, and setting forth the nature of the said cause 
of action.

The opposing party in the suit, the clerk of the district court, or 
his assistant, or the magistrate, as the case may be, may contest the 
inability of the party to pay costs or his inability to furnish security 
for same; and the contest shall be heard at such time as the court or 
magistrate may determine.

If no contest is made upon the affidavit, or if the same is admitted 
by the court or magistrate after the contest, it shall be the duty of 
the officers of the court thereafter to issue and serve all processes 
and perform all duties on behalf of such party as in other cases.

Sec . 555. Cost s ord ina ril y  al lo wed  to  pr ev ai li ng  par ty .—Costs 
shall ordinarily be allowed to the prevailing party as a matter of 
course, but the court shall have power for special reasons to adjudge 
that either party shall pay the costs of an action, or that the same be 
divided as may be equitable.

Sec . 556. Bil l  of  co sts  an d  ta xi ng  of  co sts  in  di str ic t  cou rt .— 
The party in whose favor judgment is rendered in the district court 
and who claims his costs, must within five days after the verdict or 
notice of the decision of the court deliver to the clerk and to the 
adverse party, or his attorney, a memorandum of the items of his 
costs in the action or proceeding, which memorandum must be 
verified by the oath of the party, or his attorney or agent, or by the 
clerk of his attorney, stating that to the best of his knowledge and 
belief the items are correct and that the disbursements have been 
necessarily incurred in the action or proceeding. A party dissatisfied 
with the costs so claimed, may, within five days after notice of filing 
of the bill of costs, file a motion to have the same taxed by the court 
or the judge thereof in said action.

Sec . 557. Wha t  co sts  may  be  re co ve re d  in  di str ic t  co ur t .—In an 
action pending in the district court, the prevailing party may recover 
the following costs and no others:

For each witness necessarily produced by him, for each day’s 
necessary attendance of such witness at the trial, the witness’ 
lawful fees.

For each deposition lawfully taken by him, and produced in 
evidence, $2.50.
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For original documents, deeds, or papers of any kind produced by 
him, nothing.

For official copies of such documents, deeds, or papers, the lawful 
fees necessarily paid for obtaining such copies.

The lawful fees paid by him for the service of any process in the 
action, and all lawful clerk’s fees paid by him.

Sec . 558. Mag is tra te  to  ta x  co sts  in  hi s  co ur t .—The costs in the 
magistrate’s court shall be taxed by the magistrate without the filing 
and service of a memorandum of costs as provided in section 556, and 
upon such information as to magistrate and constable costs and other 
costs and fees and mileage of witnesses as the magistrate may require.

Sec . 559. Wha t  co sts  may  be  re cov er ed  in  mag ist ra te s ’ co ur ts .— 
In an action pending before a magistrate, the plaintiff may recover 
the following costs, and no others :

For each witness produced by him, for each day’s necessary 
attendance at the trial, the witness’ lawful fees.

For each deposition lawfully taken by him and produced in 
evidence, $2.50.

For original documents, deeds, or papers of any kind produced 
by him, nothing.

For official copies of such documents, deeds, or papers, the lawful 
fees necessarily paid for obtaining such copies.

The lawful fees paid by him for service of the summons and 
other process in the action.

The lawful docket fee paid by him.
If the judgment is for the defendant, he may recover the following 

costs, and no others:
For each witness produced by him, for each day’s necessary attend-

ance at the trial, the witness’ lawful fees.
For each deposition lawfully taken by him and produced in 

evidence, $2.50.
For original documents, deeds, or papers of any kind produced by 

him, nothing.
For official copies of such deeds or papers, the lawful fees neces-

sarily paid for obtaining such copies.
The lawful fees paid by him for service of any process in the 

action.
Sec . 560. Cont in uan ce , co sts  may  be  impo sed  as  co nd it io n  of .— 

When an application is made to a court or referee to, postpone a 
trial, the payment of costs occasioned by the postponement may be 
imposed, in the discretion of the court or referee, as a condition of 
granting the same.

Sec . 561. Whe n  ac ti on  di smisse d  for  wa nt  of  jur isd ic ti on .—If 
’ an action is dismissed for want of jurisdiction, courts nevertheless 
shall have power to render judgment for costs as justice may require.

SECURITY FOR COSTS

Sec . 562. Pla in tif f  may  be  re qu ir ed  to  gi ve .—The plaintiff in any 
civil suit or proceedings in the district court or in either of the 
magistrates’ courts may be ruled to give security for the costs upon 
motion of the opposing party or of any officer of the court interested 
in the costs accruing in said suit; and it shall be the duty of the court 
to require the plaintiff to give such security for costs within a reason-
able time thereafter and not later than ten days after the motion 
is presented to the court; and if the plaintiff shall fail to comply 
with the order of the court within the time prescribed by the court 
or judge thereof, the suit shall be dismissed.
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Cro ss  Ref er en ce
See also section 568.1

Sec . 563. New  or  add it io nal  und er tak in g by  pla in ti ff ; form  
of  sec ur it y .—A new or additional undertaking may be ordered, 
within such time as the court or judge may prescribe, upon proof 
that the original undertaking is insufficient security, and failure 
on the part of the plaintiff to comply with the order of the court, 
or judge, within the time prescribed, shall cause the dismissal of the 
suit.

The security for costs required by this subchapter may consist of 
a money deposit, bond of a surety company, or cost bond with two 
or more good and sufficient sureties; the form of such security to be 
determined by the judge or magistrate of the court before whom 
the proceedings are pending. If personal security is furnished, the 
sureties must be residents of the Canal Zone, and no officer of the 
court or attorney practicing before the court shall be accepted as 
surety.

Sec . 564. Bon ds , wh at  to  au th ori ze .—All bonds given as security 
for costs shall authorize judgment against all of the obligors of the 
said bonds, jointly and severally, for such costs, to be entered in the 
final judgment of the case or special proceedings.

Sec . 565. Sec uri ty  no t  re qu ir ed  fro m go ver nmen t .—No security 
for costs shall be required of the United States, the Panama Canal, 
or any of its dependencies or from the public administrator of the 
Panama Canal.

Sec . 566. Secu ri ty  by  in ter ve no r  or  co un ter cla ima nt .—The 
provisions of this subchapter, relating to security for costs, shall 
apply to an intervenor; and shall also apply to a defendant who seeks 
a judgment against the plaintiff on a counterclaim, after the defend-
ant shall have discontinued his suit.

Sec . 567. Cost s sec ur ed  by  at ta ch men t  or  oth er  bo nd .—When 
the costs are secured by the provisions of an attachment or other 
bond, filed by the party required to give satisfactory security for 
costs, no further security shall be required.

CHAPTER 18.—WRITS OF REVIEW, MANDATE, AND 
PROHIBITION

WRIT OF REVIEW

Sec . 569. Wri t  of  re vi ew  de fin ed .—The writ of certiorari may be 
denominated the writ of review.

Sec . 570. Whe n  gr ant ed  by  di st ri ct  cou rt .—A writ of review 
may be granted by the district court, when an inferior tribunal, 
board, or officer, exercising judicial functions, has exceeded the juris-
diction of such tribunal, board, or officer, and there is no appeal, nor, 
in the judgment of the court, any plain, speedy, and adequate remedy.

Sec . 571. Appl ica ti on  for  wr it , ho w ma de .—The application 
must be made on the verified petition of the party beneficially inter-
ested, and the court may require a notice of the application to be 
given to the adverse party, or may grant an order to show cause why 
it should not be allowed, or may grant the writ without notice.

Sec . 572. The  wri t  to  be  di rec ted  to  th e in fer io r  tr ib un al , 
et c .—The writ may be directed to the inferior tribunal, board, or 
officer, or to any other person having the custody of the record or 
proceedings to be certified. When directed to a tribunal, the clerk, 
if there be one, must return the writ with the transcript required.

Sec . 573. Cont en ts  of  th e  wri t .—The writ of review must com-
mand the party to whom it is directed to certify fully to the district

1 So in original.
3051°—33----- 64
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court, at a specified time and place, a transcript of the record and 
proceedings (describing or referring to them with convenient cer-
tainty), that the same may be reviewed by the court; and requiring 
the party, in the meantime, to desist from further proceedings in the 
matter to be reviewed.

Sec . 574. Pro ce ed ing s  in  in fe ri or  co ur t  ma y  be  stay ed , or  no t .— 
If a stay of proceedings be not intended, the words requiring the stay 
must be omitted from the writ; these words may be inserted or 
omitted, in the sound discretion of the court, but if omitted, the 
power of the inferior court or officer is not suspended or the 
proceedings stayed.

Sec . 575. Ser vi ce  of  th e  wr it .—The writ must be served in the 
same manner as a summons in civil action, except when otherwise 
expressly directed by the court.

Sec . 576. The  re vi ew  und er  th e wri t , ex te nt  of .—The review 
upon this writ can not be extended further than to determine whether 
the inferior tribunal, board, or officer has regularly pursued the 
authority of such tribunal, board, or officer.

Sec . 577. A de fec ti ve  re tu rn  of  th e wr it  may  be  per fec te d ; 
he ar in g  an d  jud gme nt .—If the return of the writ be defective, the 

• court may order a further return to be made. When a full return 
has been made, the court must hear the parties, or such of them as 
may attend for that purpose, and may thereupon give judgment, 
either affirming or annulling, or modifying the proceedings below. 

’ Sec . 578. Copy  of  th e jud gme nt  must  be  sen t  to  th e  in fer io r  
tr ib un al .—A copy of the judgment, signed by the clerk, must be 
transmitted to the inferior tribunal, board, or officer having the 
custody of the record or proceeding certified up.

Sec . 579. Jud gm en t -rol ls .—A copy of the judgment, signed by 
the clerk, entered upon or attached to the writ and return, constitute 
the judgment-roll.

WRIT OF MANDATE

Sec . 580. Man da te  de fin ed .—The writ of mandamus may be 
denominated the writ of mandate.

‘ Sec . 581. Whe n  is sue d  by  di stri ct  co ur t .—It may be issued by 
the district court, to any inferior tribunal, corporation, board, or 
person, to compel the performance of an act which the law specially 
enjoins, as a duty resulting from an office, trust, or station; or to 
compel the admission of a party to the use and enjoyment of a right 
or office to which he is entitled, and from which he is unlawfully 
precluded by such inferior tribunal, corporation, board, or person.

Sec . 582. Wri t , wh en  an d  up on  wh at  to  issu e .—The writ must 
be issued in all cases where there is not a plain, speedy, and adequate 
remedy, in the ordinary course of law. It must be issued upon the 
verified petition of the party beneficially interested.

Sec . 583. Wri t  may  be  ei th er  al te rn at iv e or  pere mpto ry ; su b -
sta nc e .—The writ may be either alternative or peremptory. The 
alternative writ must command the party to whom it is directed 
immediately after the receipt of the writ, or at some other specified 
time, to do the act required to be performed, or to show cause 
before the court at a specified time and place why he has not done 
so. The peremptory writ must be in a similar form, except that 
the words requiring the party to show cause why he has not done 
as commanded must be omitted and a return-day inserted.

Sec . 584. If  th e  appl ic at io n  be  wi th ou t  no tic e , the  al te rn at iv e  
WRIT MAY ISSUE, OTHERWISE, THE PEREMPTORY; NOTICE AND DEFAULT.----
When the application to the court is made without notice to the 
adverse party, and the writ is allowed, the alternative must be first
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issued; but if the application is upon due notice and the writ is 
allowed, the peremptory may be issued in the first instance. With 
the alternative writ and also with any notice of an intention to apply 
for the writ, there must be served on each person against whom 
the writ is sought a copy of the petition. The notice of the applica-
tion, when given, must be at least ten days. The writ can not be 
granted by default. The case must be heard by the court, whether 
the adverse party appears or not.

Sec . 585. The  ad ve rse  par ty  may  an swe r  un de r  oa th .—On the 
return of the alternative, or the day on which the application for 
the writ is noticed, the party on whom the writ or notice has been 
served may answer the petition under oath, in the same manner as 
an answer to a complaint in a civil action.

Sec . 586. Appli ca nt  no t  pre cl ud ed  by  answ er  fro m ob jec tio n  
to  it s suffi ci en cy .—On the trial, the applicant is not precluded 
by the answer from any valid objection to its sufficiency, and may 
countervail it by proof either in direct denial or by way of avoidance.

Sec . 587. Hea ri ng s  by  co ur t .—If no answer be made, the case must 
be heard on the papers of the applicant.

Sec . 588. Rec ove ry  of  da mag es  by  ap pli ca nt .—If judgment be 
given for the applicant, he may recover the damages which he has 
sustained as may be determined by the court or referee, upon a 
reference to be ordered, together with costs; and for such damages 
and costs an execution may issue; and a peremptory mandate must 
also be awarded without delay.

Sec . 589. Ser vi ce  of  th e  wr it .—The writ must be served in the 
same manner as a summons in a civil action, except when otherwise 
expressly directed by order of the court. Service upon a majority 
of the members of any board or body, is service upon the board or 
body, whether at the time of the service the board or body was 
in session or not.

Sec . 590. Pen al ty  for  di sob ed ie nc e  to  the  wr it .—When a per-
emptory mandate has been issued and directed to any inferior 
tribunal, corporation, board, or person, if it appear to the court that 
any member of such tribunal, corporation, or board, or such person 
upon whom the writ has been personally served, has, without just 
excuse, refused or neglected to obey the same, the court may, upon 
motion, impose a fine not exceeding $1,000. In case of persistence 
in a refusal of obedience, the court may order the party to be im-
prisoned until the writ is obeyed, and may make any orders necessary 
and proper for the complete enforcement of the writ.

WRIT OF PROHIBITION

Sec . 591. Wri t  of  pro hi bi ti on  de fin ed .—The writ of prohibition 
is the counterpart of the writ of mandate. It arrests the proceed-
ings of any tribunal, corporation, board, or person exercising judicial 
functions, when such proceedings are without or in excess of the 
jurisdiction of such tribunal, corporation, board, or person.

Sec . 592. Whe re  an d  wh en  wr it  issue d .—It may be issued by the 
district court, to an inferior tribunal or to a corporation, board, or 
person, in all cases where there is not a plain, speedy, and adequate 
remedy in the ordinary course of law. It is issued upon the verified 
petition of the person beneficially interested.

Sec . 593. Wri t  must  be  ei the r  alt ern ati ve  or  pere mpto ry ; fo rm  
of .—The writ must be either alternative or peremptory. The alter-
native writ must command the party to whom it is directed to desist 
or refrain from further proceedings in the action or matter specified 
therein, until the further order of the district court, and to show
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cause before such court, at a specified time and place, why such party 
should not be absolutely restrained from any further proceedings in 
such action or matter. The peremptory writ must be in a similar 
form, except that the words requiring the party to show cause why 
he should not be absolutely restrained, and so forth, must be omitted, 
and a return day inserted.

Sec . 594. Cer ta in  pro vi sio ns  of  the  pr ec ed in g  sub ch apt er  appl i-
ca ble .—The provisions of sections 584 to 590 apply to this proceeding.

issua nc e , re tu rn , an d  he ar ing

Sec . 595. Wri ts  of  re vi ew , man da te , and  pro hi bit io n ; issu an ce , 
re tu rn , an d  he ar in g .—Writs of review, mandate, and prohibition 
issued by the district court, may, in the discretion of the court, be 
made returnable, and a hearing thereon be had at any time.

RULES OF PRACTICE

Sec . 596. Cert ai n pre ce di ng  ch apt er s appli ca ble .—Except as 
otherwise provided in this chapter, the provisions of chapters 4 to 16 
of this code are applicable to and constitute the rules of practice in 
the proceedings mentioned in this chapter.

CHAPTER 19.—SUMMARY PROCEEDINGS

CONFESSION OF JUDGMENT WITHOUT ACTION

Sec . 597. Jud gme nt  may  be  co nf ess ed  for  deb t  du e  or  co nt in ge nt  
li ab il it y .—A judgment by confession may be entered without action, 
either for money due or to become due, or to secure any person 
against contingent liability on behalf of the defendant, or both, in 
the manner prescribed by this subchapter. Such judgment may be 
entered in any court having jurisdiction for like amounts.

Sec . 598. Sta temen t  in  wri ti ng , an d  for m th er eo f .—A statement 
in writing must be made, signed by the defendant and verified by 
his oath, to the following effect:

1. It must authorize the entry of judgment for a specified sum;
2. If it be for money due, or to become due, it must state concisely 

the facts out of which it arose, and show that the sum confessed 
therefor is justly due, or to become due;

3. If it be for the purpose of securing the plaintiff against a con-
tingent liability, it must state concisely the facts constituting the 
liability, and show that the sum confessed therefor does not exceed 
the same.

Sec . 599. Fil in g  sta te men t  an d  en ter in g  jud gme nt .—The state-
ment must be filed with the clerk of the district court if the judgment 
is to be entered in that court, who must indorse upon it, and enter 
of record, a judgment of such court for the amount confessed, with 
$10 costs. The statement and affidavit, with the judgment indorsed, 
thereupon becomes the judgment-roll.

Sec . 600. How, in  mag ist ra te s ’ co ur ts .—In a magistrate’s court, 
where the court has authority to enter the judgment, the statement 
may be filed with the magistrate, who must thereupon enter in his 
docket a judgment of his court for the amount confessed, with $3 
costs.

SUBMITTING A CONTROVERSY WITHOUT ACTION

Sec . 601. Con tr ov er sy , ho w  submi tte d  wi tho ut  ac ti on .—Parties 
to a question in difference, which might be the subject of a civil 
action, may, without action, agree upon a case containing the facts 
upon which the controversy depends, and present a submission of
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the same to any court which would have jurisdiction if an action 
had been brought; but it must appear, by affidavit, that the con-
troversy is real and the proceedings in good faith, to determine 
the rights of the parties. The court must thereupon hear and 
determine the case, and render judgment thereon, as if an action 
were depending.

Sec . 602. Jud gme nt  on , as  in  ot he r  ca ses , bu t  wi tho ut  co sts  
pri or  to  no tic e of  tr ia l .—Judgment must be entered as in other 
cases, but without costs for any proceeding, prior to the trial. The 
case, the submission, and a copy of the judgment constitute the 
judgment roll.

Sec . 603. Jud gme nt  may  be  en for ce d  or  appe al ed  fro m as  in  an  
act io n .—The judgment may be enforced in the same manner as 
if it had been rendered in an action, and is in the same manner 
subject to appeal.

DISCHARGE OF PERSONS IMPRISONED ON CIVIL PROCESS

Sec . 604. Per sons  co nfin ed  ma y  be  di sch ar ge d .—Any person con-
fined in jail, on an execution issued on a judgment rendered in a 
civil action, must be discharged therefrom upon the conditions in 
this subchapter specified.

Sec . 605. Not ic e of  appl ic at io n  for  dis cha rge  fro m pri son .— 
Such person must cause a notice in writing to be given to the plain-
tiff, his agent, or attorney, that at a certain time and place he will 
apply to the judge of the district court for the purpose of obtaining 
a discharge from his imprisonment.

Sec . 606. Ser vi ce  of  no ti ce .—Such notice must be served upon 
the plaintiff, his agent, or attorney, one day at least before the 
hearing of the application.

Sec . 607. Exa min at io n be for e judge .—At the time and place 
specified in the notice, such person must be taken before such judge, 
who must examine him under oath concerning his estate and prop-
erty and effects, and the disposal thereof, and his ability to pay the 
judgment for which he is committed; and such judge may also hear 
any other legal and pertinent evidence that may be produced by the 
debtor or the creditor.

Sec . 608. Inte rr og ato ri es  may  be  in  wr it in g .—The plaintiff in 
the action may, upon such examination, propose to the prisoner any 
interrogatories pertinent to the inquiry, and they must, if required 
by him, be proposed and answered in writing, and the answer must 
be signed and sworn to by the prisoner.

Sec . 609. Oat h  to  be  ad min ist er ed .—If, upon the examination, 
the judge is satisfied that the prisoner is entitled to his discharge, he 
must administer to him the following oath, to wit:

“ I------------------- , do solemnly swear that I have not any estate,
real or personal, to the amount of $50, except such as is by law 
exempted from being taken in execution; and that I have not any 
other estate now conveyed or concealed, or in any way disposed of, 
with design to secure the same to my use, or to hinder, delay, or 
defraud my creditors, so help me God.”

Sec . 610. Ord er  of  di sch ar ge .—After administering the oath, the 
judge must issue an order that the prisoner be discharged from 
custody, and the officer, upon the service of such order, must dis-
charge the prisoner forthwith, if he be imprisoned for no other 
cause.

Sec . 611. If  no t  di sch ar ge d , pr iso ne r  may  ag ai n  apply , whe n .— 
If such judge does not discharge the prisoner, he may apply for his 
discharge at the end of every succeeding ten days, in the same
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manner as above provided, and the same proceedings must thereupon 
be had.

Sec . 612. Disc ha rg e fin al .—The prisoner, after being so dis-
charged, is forever exempted from arrest or imprisonment for the 
same debt, unless he be convicted of having willfully sworn falsely 
upon his examination before the judge, or in taking the oath before 
prescribed.

Sec . 613. Jud gme nt  re mai ns  in  for ce .—The judgment against 
any prisoner who is discharged remains in full force against any 
estate which may then or at any time afterward belong to him, 
and the plaintiff may take out a new execution against the goods 
and estate of the prisoner, in like manner as if he had never been 
committed.

Sec . 614. Pla in ti ff  may  or de r  di sch ar ge  of  pri son er , who  sha ll  
NOT THEREAFTER BE LIABLE TO IMPRISONMENT FOR THE SAME CAUSE OF 
ac ti on .—The plaintiff in the action may at any time order the 
prisoner to be discharged, and he is not thereafter liable to imprison-
ment for the same cause of action.

Sec . 615. Pla in ti ff  to  adv anc e  fun ds  for  su ppo rt  of  pri son er .— 
Whenever a person is committed to jail on an execution issued on a 
judgment recovered in a civil action, the creditor, his agent, or 
attorney must advance to the jailer, on such commitment, sufficient 
money for the support of the prisoner for one week, and must make 
the like advance for every successive week of his imprisonment; and 
in case of failure to do so, the jailer must forthwith discharge such 
prisoner from custody, and such discharge has the same effect as 
if made by order of the creditor.

SUMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROPERTY 
IN CERTAIN CASES

Cro ss  Refere nce

Magistrates’ courts to have exclusive original jurisdiction of all actions for 
the forcible entry and detainer of real estate, see section 7 of the Panama 
Canal Act.

Sec . 616. For ci bl e en tr y  de fin ed .—Every person is guilty of a 
forcible entry who either—

1. By breaking open doors, windows, or other parts of a house, 
or by any kind of violence or circumstance of terror enters upon or 
into any real property; or

2. Who, after entering peaceably upon real property, turns out 
by force, threats, or menacing conduct, the party in possession.

Sec . 617. For ci bl e de ta in er  def in ed .—Every person is guilty of 
a forcible detainer who either—

1. By force, or by menaces and threats of violence, unlawfully 
holds and keeps the possession of any real property, whether the 
same was acquired peaceably or otherwise; or

2. Who, in the nighttime, or during the absence of the occupant 
of any lands, unlawfully enters upon real property, and who, after 
demand made for the surrender thereof, for the period of five days, 
refuses to surrender the same to such former occupant.

The occupant of real property, within the meaning of this sub-
division, is one who, within five days preceding such unlawful entry, 
was in the peaceable and undisturbed possession of such lands.

Sec . 618. Unla wf ul  de ta in er  def in ed .—A tenant of real prop-
erty, for a term less than life, is guilty of unlawful detainer:

1. When he continues in possession, in person or by subtenant, 
of the property, or any part thereof, after the expiration of the
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term for which it is let to him, without the permission of his land-
lord, or the successor in estate of his landlord, if any there be; but 
in case of a tenancy at will it must first be terminated by notice, as 
prescribed in the Civil Code.

2. When he continues in possession, in person or by subtenant, 
without the permission of his landlord, or the successor in estate 
of his landlord, if any there be, after default in the payment of rent, 
pursuant to the lease or agreement under which the property is 
held, and three days’ notice, in writing, requiring its payment stat-
ing the amount which is due, or possession of the property, shall have 
been served upon him and if there is a subtenant in actual occupa-
tion of the premises, also upon such subtenant.

Such notice may be served at any time within one year after the 
rent becomes due.

3. When he continues in possession, in person or by subtenant, 
after a neglect or failure to perform other conditions or covenants 
of the lease or agreement under which the property is held, includ-
ing any covenant not to assign or sublet, than the one for the pay-
ment of rent, and three days’ notice, in writing, requiring the per-
formance of such conditions or covenants, or the possession of the 
property, shall have been served upon him, and if there is a sub-
tenant in actual occupation of the premises, also, upon such sub-
tenant. Within three days after the service of the notice, the tenant, 
or any subtenant in actual occupation of the premises, or any mort-
gagee of the term, or other person interested in its continuance, may 
perform the conditions or covenants of the lease or pay the stipu-
lated rent, as the case may be, and thereby save the lease from for-
feiture : Provided, That if the conditions and covenants of the lease, 
violated by the lessee, cannot afterward be performed, then no notice, 
as last prescribed herein, need be given to said lessee or his subtenant, 
demanding the performance of the violated conditions or covenants 
of the lease.

A tenant may take proceedings, similar to those prescribed in this 
subchapter, to obtain possession of the premises let to a subtenant, 
in case of his unlawful detention of the premises underlet to him.

4. Any tenant or subtenant assigning or subletting or committing 
waste upon the demised premises, contrary to the conditions or cove-
nants of his lease, thereby terminates the lease, and the landlord, or 
his successor in estate, shall upon service of three days’ notice to 
quit upon the person or persons in possession, be entitled to restitu-
tion of possession of such demised premises under the provisions of 
this subchapter.

Sec . 619. Ser vi ce  of  not ic e .—The notices required by the preced-
ing section may be served, either:

1. By delivering a copy to the tenant personally; or
2. If he be absent from his place of residence, and from his usual 

place of business, by leaving a copy with some person of suitable age 
and discretion at either place, and sending a copy through the mail 
addressed to the tenant at his place of residence; or

3. If such place of residence and business can not be ascertained, 
or a person of suitable age or discretion there can not be found, then 
by affixing a copy in a conspicuous place on the property, and also 
delivering a copy to a person there residing, if such person can be 
found; and also sending a copy through the mail addressed to the 
tenant at the place where the property is situated. Service upon a 
subtenant may be made in the same manner.

Sec . 620. Part ie s de fen da nt .—No person other than the tenant 
of the premises and subtenant, if there be one, in the actual occupa-
tion of the premises when the complaint is filed, need be made parties

1015

After default in rent.

Notice.

After breach of cove-
nant.

Performance after no-
tice.

Proviso.
When performance 

impossible.

Proceedings against 
subtenant.

After subletting, etc., 
contrary to conditions 
of lease.

Notice.

Service of.

Parties defendant.



1016

Married woman.

Persons entering un-
der tenant.

Ante, pp. 919-923, to 
govern.

Verification of com-
plaint.

Summons, form and 
service.

Arrest.

Judgment by de-
fault.

Appearance of de-
fendant.

Proof of charge of 
forcible entry or de-
tainer.

Defense.

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

defendant in the proceeding, nor shall any proceeding abate, nor the 
plaintiff be nonsuited for the nonjoinder of any person who might 
have been made party defendant, but when it appears that any of 
the parties served with process, or appearing in the proceeding, are 
guilty of the offense charged, judgment must be rendered against 
him. In case a defendant has become a subtenant of the premises in 
controversy after the service of the notice provided for by part two 
of section 618 upon the tenant of the premises, the fact that such 
notice was not served on each subtenant shall constitute no defense 
to the action.

In case a married, woman be a tenant, or a subtenant, her coverture 
shall constitute no defense; but in case her husband be not joined, or 
unless she be doing business as a sole trader, an execution issued upon 
a personal judgment against her can only be enforced against prop-
erty on the premises at the commencement of the action.

All persons who enter the premises under the tenant, after the 
commencement of the suit, shall be bound by the judgment, the 
same as if he or they had been made party to the action.

Sec . 621. Par ti es  ge ne ra ll y .—Except as provided in the preced-
ing section, the provisions of sections 86 to 110, relating to parties to 
civil actions, are applicable to this proceeding.

Sec . 622. Comp la in t  must  be  ve ri fie d .—The plaintiff in his com-
plaint, which shall be verified, must set forth the facts on which he 
seeks to recover, and describe the premises with reasonable certainty, 
and may set forth therein any circumstances of fraud, force, or 
violence, which may have accompanied the alleged forcible entry 
or forcible or unlawful detainer, and claim damages therefor. In 
case the unlawful detainer charged is after default in the payment 
of rent, the complaint must state the amount of such rent. Upon 
filing the complaint, a summons must be issued thereon.

Sec . 623. Summo ns , for m an d  ser vi ce  of .—The summons must 
require the defendant to appear and answer within three days after 
the service of the summons upon him, and must notify him that if 
he fails to so appear and answer, the plaintiff will apply to the court 
for the relief demanded in the complaint. In all other respects the 
summons, or any alias summons in such proceedings, must be issued 
and served and returned in the same manner as summons in a civil 
action.

Sec . 624. Arr est .—If the complaint presented establishes, to the 
satisfaction of the magistrate, fraud, force, or violence, in the entry 
or detainer, and that the possession held is unlawful, be may make 
an order for the arrest of the defendant.

Sec . 625. Jud gme nt  by  de fau lt .—If, at the time appointed, the 
defendant do not appear and defend, the court must enter his default 
and render judgment in favor of tbe plaintiff as prayed for in the 
complaint.

Sec . 626. Defen dan t  may  appear , an d  so  for th .—On or before 
the day fixed for his appearance, tbe defendant may appear and 
answer or demur.

Sec . 627. Sho wi ng  re qu ir ed  of  pla in ti ff  in  forc ibl e en tr y  or  
de ta in er ; of  de fen dan t .—On the trial of any proceeding for any 
forcible entry or forcible detainer, the plaintiff shall only be required 
to show, in addition to the forcible entry or forcible detainer com-
plained of, that he was peaceably in the actual possession at the time 
of the forcible entry, or was entitled to the possession at the time 
of the forcible detainer. The defendant may show in his defense 
that he or his ancestors, or those whose interest in such premises he 
claims, have been in the quiet possession thereof for the space of one 
whole year together next before the commencement of the proceed-
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ings, and that his interest therein is not then ended or determined; 
and such showing is a bar to the proceedings.

Sec . 628. Compla int  mu st  be  amen de d  in  ce rt ain  ca ses ; co nt in -
ua nc e .—When, upon the trial of any proceeding under this sub-
chapter, it appears from the evidence that the defendant has been 
guilty of either a forcible entry or a forcible or unlawful detainer, 
and other than the offense charged in the complaint, the magistrate 
must order that such complaint be forthwith amended to conform 
to such proofs; such amendment must be made without any imposi-
tion of terms. No continuance shall be permitted upon account of 
such amendment unless the defendant, by affidavit filed, shows to 
the satisfaction of the court good cause therefor.

Sec . 629. Jud gme nt , wh at  it  sha ll  de cl ar e .—If upon the trial 
the finding of the court be in favor of the plaintiff and against the 
defendant, judgment shall be entered for the restitution of the prem-
ises ; and if the proceedings be for an unlawful detainer after neglect 
or failure to perform the conditions or covenants of the lease or 
agreement under which the property is held, or after default in the 
payment of rent, the judgment shall also declare the forfeiture of 
such lease or agreement.

Asse ssme nt  of  da mag es .—The court shall also assess the damages 
occasioned to the plaintiff by any forcible entry, or by any forcible 
or unlawful detainer, alleged in the complaint and proved on the 
trial, and find the amount of any rent due, if the alleged unlawful 
detainer be after default in the payment of rent. Judgment against 
the defendant guilty of the forcible entry, or forcible or unlawful 
detainer, may be entered in the discretion of the court either for 
the amount of the damages and rent found due, or for three times 
the amount so found.

Exe cu ti on .—When the proceeding is for an unlawful detainer 
after default in the payment of rent, and the lease or agreement 
under which the rent is payable has not by its terms expired, execu-
tion upon the judgment shall not be issued until the expiration of 
five days after the entry of the judgment, within which time the 
tenant, or any subtenant, or any mortgagee of the term, or any 
other party interested in its continuance, may pay into court, for 
the landlord, the amount found due as rent, with interest thereon, 
and the amount of the damages found by the court for the unlaw-
ful detainer, and the costs of the proceedings, and thereupon the 
judgment shall be satisfied and the tenant be restored to his estate.

Sat isfa ct io n  of  ju dg men t .—But if payment as here provided be 
not made within five days, the judgment may be enforced for its 
full amount, and for the possession of the premises. In all other 
cases the judgment may be enforced immediately.

Sec . 630. Effec t  of  an  appea l  upo n  th e  jud gm en t .—An appeal 
taken by the defendant shall not stay proceedings upon the judg-
ment unless the magistrate before whom the same was rendered so 
directs.

Sec . 631. Rul es  of  prac ti ce .—Except as otherwise provided in 
this subchapter the provisions of chapters 4 to 16 of this code are 
applicable to, and constitute the rules of practice in the proceedings 
mentioned in this subchapter.

Sec . 632. Appea ls , how  tak en , an d so  for th .—The provisions 
of sections 491 to 501 of this code, relative to appeals, except in so 
far as they are inconsistent with the provisions of this subchapter, 
apply to the proceedings mentioned in this subchapter.

Sec . 633. Reli ef  ag ai nst  fo rfe it ur e of  le ase .—The court may 
relieve a tenant against a forfeiture of a lease, and restore him to 
his former estate, in case of hardship, where application for such
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relief is made within thirty days after the forfeiture is declared 
by the judgment of the court, as provided in section 629. The 
application may be made by a tenant or subtenant, or a mortgagee 
of the term, or any person interested in the continuance of the 
term. It must be made upon petition, setting forth the facts upon 
which the relief is sought, and be verified by the applicant. Notice 
of the application, with a copy of the petition, must be served on 
the plaintiff in the judgment, who may appear and contest the 
application. In no case shall the application be granted except on 
condition that full payment of rent due, or full performance of 
conditions or covenants stipulated, so far as the same is practicable, 
be made.

CHAPTER 20.—CONTEMPTS

Sec . 634. What  co nt empt  of  co ur t  may  be  pun ish ed  sum mar il y .— 
A person guilty of misbehavior in the presence of or so near a 
court, judge, or magistrate as to obstruct the administration of jus-
tice, including the refusal of a person present in court to be sworn 
as a witness or to answer as a witness when lawfully required, shall 
be guilty of contempt, which the court may punish summarily, 
by imprisonment in jail not exceeding ten days, or by fine not exceed-
ing $100, or by both such fine and imprisonment.

Sec . 635. Ord er  ad jud gi ng  gu il t  un de r  prec ed in g sec ti on .— 
When a contempt under section 634 is committed, an order must 
be made, reciting the facts as occurring in such presence or proxim-
ity, adjudging that the person proceeded against is thereby guilty 
of a contempt, and that he be punished as therein prescribed.

Sec . 636. What  ot he r  ac ts  ar e co nt empt s of  co ur t .—A person 
guilty of any of the following acts may be punished as for contempt:

1. Disobedience of or resistance to a lawful writ, process, order, 
judgment, or command of the district or a magistrate’s court, or 
injunction granted by the district court or judge;

2. Misbehavior of an officer of a court in the performance of his 
official duties, or in his official transactions;

3. A failure to obey a subpoena duly served;
4. The rescue, or attempted rescue, of a person or property in the 

custody of an officer by virtue of an order or process of a court held 
by him.

Sec . 637. Affi dav it  of  fac ts  co nsti tut ing  co nt empt .—When a 
contempt under section 636 is committed, an affidavit shall be pre-
sented to the court, judge, or magistrate of the facts constituting the 
contempt.

Sec . 638. A war ran t  of  at ta ch men t  may  issu e , or  a  not ic e to  
sho w  ca use .—When a contempt under section 636 is committed, a 
warrant of attachment may be issued to bring the person charged to 
answer, or, without a previous arrest, a warrant of commitment may, 
upon notice, or upon an order to show cause, be granted; and no 
warrant of commitment can be issued without such previous attach-
ment to answer, or such notice or order to show cause.

Sec . 639. Bai l  may  be  gi ve n  by  a  per son  ar re ste d  un de r  suc h  
war ran t .—Whenever a warrant of attachment is issued, pursuant to 
this chapter, the court, judge, or magistrate must direct, by an 
indorsement on such warrant, that the person charged may be let to 
bail for his appearance, in an amount to be specified in such 
indorsement.

Sec . 640. Mar sha l  or  co nst ab le  must , upo n  ex ec ut in g  th e  war -
ra nt , ARREST AND DETAIN THE PERSON UNTIL DISCHARGED.----Upon exe-
cuting the warrant of attachment, the marshal or constable must 
keep the person in custody, bring him before the court, judge, or
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magistrate and detain him until an order be made in the premises, 
unless the person arrested entitle himself to be discharged, as pro-
vided in section 641.

Sec . 641. Bai l  bo nd , fo rm  an d  co nd it io ns  of .—When a direction 
to let the person arrested to bail is contained in the warrant of attach-
ment, or indorsed thereon, he must be discharged from the arrest, 
upon executing and delivering to the officer, at any time before the 
return day of the warrant, a written undertaking, with two sufficient 
sureties, to the effect that the person arrested will appear on the 
return of the warrant and abide the order of the court, judge, or 
magistrate thereupon; or they will pay as may be directed, the sum 
specified in the warrant.

Sec . 642. Offi cer  must  ret urn  wa rr an t  an d un de rt ak in g , if  
an y .—The officer must return the warrant of arrest and undertaking, 
if any, received by him from the person arrested, by the return day 
specified therein.

Sec . 643. Hea ri ng .—When the person arrested has been brought 
up or appeared, the court, judge, or magistrate must proceed to 
investigate the charge, and must hear any answer which the person 
arrested may make to the same, and may examine witnesses for or 
against him, for which an adjournment may be had from time to 
time, if necessary.

Sec . 644. Jud gmen t  an d  pun ish men t , if  gu ilt y .—The court shall 
determine whether the accused is guilty of contempt, and, if he be 
adjudged guilty, he may be fined not exceeding $100, or imprisoned 
not more than ten days, or both. If the contempt consists in the 
violation of an injunction, the person guilty of such contempt may 
also be ordered to make complete restitution to the party injured by 
such violation.

Sec . 645. If  th e  co nt empt  is  th e omi ssio n  to  per for m an y  act , 
THE PERSON MAY BE IMPRISONED UNTIL PERFORMANCE.----When the
contempt consists in the omission to perform an act which is yet 
in the power of the person to perform, he may be imprisoned until 
he have 1 performed it, and in that case the act must be specified in 
the warrant of commitment.

Sec . 646. If a  par ty  fai l  to  appea r , pro ce ed in gs .—When the 
warrant of arrest has been returned served, if the person arrested 
do not appear on the return-day, the court, judge, or magistrate 
may issue another warrant of arrest, or may order the undertaking 
to be prosecuted, or both. If the undertaking be prosecuted, the 
measure of damages in the action is the extent of the loss or injury 
sustained by the aggrieved party by reason of the misconduct for 
which the warrant was issued, and the costs of the proceedings.

Sec . 647. Ill ne ss  suffi ci en t  ca use  for  no na ppeara nce  of  par ty  
ARRESTED ; CONFINEMENT UNDER ARRESTS FOR CONTEMPT.----Whenever, by
the provisions of this chapter, an officer is required to keep a person 
arrested on a warrant of attachment in custody, and to bring him 
before a court, judge, or magistrate, the inability, from illness or 
otherwise, of the person to attend, is a sufficient excuse for not bring-
ing him up; and the officer must not confine a person arrested upon 
the warrant in jail, or otherwise restrain him of personal liberty, 
except so far as may be necessary to secure his personal attendance.

CHAPTER 21.—ESCHEAT OF PROPERTY
Sec . 648. What  pro per ty  esc he at s .—If an intestate decedent 

leaves no husband, wife, or kindred, and there are no heirs to take 
his estate or any portion thereof, under subdivision 8 of section 402

1 So in original.
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of the Civil Code, or if any person dies leaving any property in 
his estate not disposed of by will, and there are no persons entitled 
to succeed thereto under the laws of the Canal Zone, the same shall 
escheat to the United States.

Sec . 649. Acti on  to  de te rmi ne  ri gh t  of  uni ted  sta tes  to  
esc he at ed  pro per ty .—Whenever the district attorney is informed 
that any estate has escheated or is about to escheat to the United 
States or that the property involved in any action or special pro-
ceeding has escheated or is about to escheat to the United States, 
he may commence an action on behalf of the United States to deter-
mine its rights to said property or may intervene on ifs behalf 
in any action or special proceeding affecting any such estate and 
contest the rights of any claimant or claimants thereto. Such action 
shall be commenced by filing a petition.

Desc ri pti on  of  prope rty .—There shall be set forth in such peti-
tion a description of the property, the name of the person last 
possessed thereof, the name of the person, if any, claiming such 
property, or any portion thereof, and the facts and circumstances 
by virtue of which it is claimed the property has escheated.

Ord er  re qu iri ng  in te re ste d  par ti es  to  appear .—Upon the filing 
of such petition, the court must make an order requiring all per-
sons interested in the estate to appear and show cause, if any there 
be, within sixty days from the date of the order, why such estate 
should not vest in the United States. Notice of such order must 
be given by posting in three public places in the Canal Zone for 
four successive weeks prior to the date set for the hearing. Upon 
the giving of such notice the court shall have full and complete 
jurisdiction over the estate, the property, and the person of every-
one having or claiming any interest in the said property, and shall 
have full and complete jurisdiction to hear and determine the 
issues therein, and render the appropriate judgment thereon.

Custo dy  of  suc h  pro per ty .—The property in such estates shall, 
in the discretion of the court, be sold in the manner provided in 
chapters 23 to 36 for the sale of property of a decedent’s estate, and 
the proceeds deposited with the collector of the Panama Canal, to 
be held for a period of five years from the date of the judgment 
under section 650.

Joi nde r  of  par ti es  an d  ac ti ons .—In any proceeding brought by 
the district attorney under this title any two or more causes of action 
may be joined in the same proceedings and in the same petition with-
out being separately stated, and it shall be sufficient to allege in the 
petition that the decedent left no heirs to take the estate and the 
failure of the heirs to appear and set up their claims in any such 
proceeding, or in any proceeding for the administration of such 
estate, shall be sufficient proof upon which to base the judgment in 
any such proceeding or such decree of distribution.

Sec . 650. Appe ar an ce , ple ad in gs , an d jud gm en t .—All persons 
named in the petition may appear and answer, and traverse or deny 
the facts stated therein at any time before the time for answering 
expires, and any other person claiming an interest in such estate may 
appear and be made a defendant, by motion for that purpose in 
open court within the time allowed for answering, and if no such 
person appears and answers within the time, then judgment must be 
rendered that the United States is the owner of the property in 
such petition claimed;

But if any person appears and denies the title set up by the United 
States, or traverses any material fact set forth in the petition, the 
issue of fact must be tried as issues of fact are tried in civil actions.
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If, after the issues are tried, it appears from the facts found or 
admitted that the United States has good title to the property in 
the petition mentioned, or any part thereof, judgment must be ren-
dered that the United States is the owner and entitled to the posses-
sion thereof.

Sec . 651. Cla im to  esc he at ed  pro per ty .—Within five years after 
judgment in any proceeding had under this chapter, a person not a 
party or privy to such proceeding may file a petition in the district 
court, showing his claim or right to the property, or the proceeds 
thereof.

Said petition shall be verified, and, among other things, must state 
the full name and the place and date of birth of the decedent; 
whether or not such decedent was ever married, and if so, where, 
when, and to whom; how, when, and where such marriage, if any, 
was dissolved; whether or not said decedent was ever remarried, and, 
if so, where, when, and to whom; the full names and the dates of 
birth of lineal descendents and ascendents and of all other known 
heirs, and the names and places of residence of all who are then sur-
viving; and such other information as may be required by the court. 
If for any reason the petitioner is unable to set forth any of the 
matters or things hereinabove required, he shall clearly state such 
reason in his petition.

A copy of such petition must be served on the district attorney at 
least twenty days before the hearing of the petition, who must 
answer the same;

And the court must thereupon try the issue as issues are tried in 
civil actions, and if it is determined that such person is entitled to 
the property, or the proceeds thereof, it must order the property, if 
it has not been sold, to be delivered to him, or if it has been sold 
and the proceeds paid to the Collector of the Panama Canal, then it 
must order the collector to pay the same.

All persons who fail to appear and file their petitions within the 
time limited are forever barred.

Sec . 652. Pro ce ed s of  pro per ty  to  be  co ve re d in to  tr ea sur y .— 
If no claim to the property or the proceeds thereof is filed within 
the time specified in the preceding section, the court may, on appli-
cation of the district attorney, direct that the proceeds be cowered 
into the Treasury of the United States as miscellaneous receipts.

CHAPTER 22.—CHANGE OF NAMES
Sec . 653. Jur is di ct io n .—Applications for change of names must 

be heard and determined by the district court.
Sec . 654. Appl ica ti on  to  ch ang e  na me , mad e  to  di stri ct  co ur t .— 

All applications for change of names must be made to the division 
of the district court where the person whose name is proposed to be 
changed resides, by petition, signed by such person; and if such 
person is under twenty-one years of age, if a male, and under the 
age of eighteen years of age, if a female, by one of the parents, if 
living, or if both be dead, then by the guardian; and if there be no 
guardian, then by some near relative or friend.

The petition must specify the place of birth and residence of such 
person, his or her present name, the name proposed, and the reason 
for such change of name, and must, if the father of such person be 
not living, name, as far as known to the petitioner, the near relatives 
of such person, and their place of residence.

Sec . 655. Ord er  to  sho w  ca use ; pub lic at io n  of  or de r ; pr oo f  of  
pub li ca ti on .—Upon the filing of the said petition the court shall 
thereupon make an order reciting the filing of the application, the 
name of the person by whom it is filed and the name proposed, and
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directing all persons interested in said matter to appear before the 
court, at a time and place specified, not less than four or more than 
eight weeks from the time of making such order, to show cause why 
the application for change of name should not be granted. A copy 
of the order to show cause shall be posted by the clerk of the court 
in three of the most public places in the division in which the court 
is held, for a period of four successive weeks. Proof must be made 
to the satisfaction of the court, of such posting, at the time of the 
hearing of the application.

CHAPTER 23. —JURISDICTION OF DISTRICT COURT 
OVER ESTATES OF DECEDENTS

Sec . 656. Jur isd ic ti on  of  di str ic t  co ur t  ov er  th e  est at e , wh en  
ex er ci sed .—Wills must be proved, and letters testamentary or of 
administration granted—

1. In the division of the district court of which the decedent was 
a resident at the time of his death, in whatever place he may have 
died;

2. In the division in which the decedent may have died, leaving 
estate therein, he not being a resident of the Canal Zone;

3. In the division in which any part of the estate may be, the 
decedent having died out of th© Canal Zone, and not resident thereof 
at the time of his death;

4. In the division in which any part of the estate may be, the 
decedent not being a resident of the Canal Zone, and not leaving 
estate in the division in which he died;

5. In all other cases, in the division where application for letters 
is first made:

Provided, however, That all matters of probate handled by the 
public administrator may be conducted in the Balboa division, 
regardless of the residence of the decedent or the location of the 
estate.

Sec . 657. Whe n jur is di ct io n of  di stri ct  co ur t  ov er  est at es  
de ci de d  by  fir st  appli ca ti on .—When the estate of the decedent is in 
more than one division, he having died out of the Canal Zone, and 
not having been a resident thereof at the time of his death, or being 
such nonresident, and dying within the Canal Zone, and not leaving 
estate in the division where he died, the division of the district court 
in which application is first made, for letters testamentary or of 
administration, has exclusive jurisdiction of the settlement of the 
estate.

CHAPTER 24. —PROBATE OF WILLS

PETITION, NOTICE, AND PROOF

Sec . 658. Cust od ia n of  wi ll  to  de li ve r  sam e to  wh om ; pe n -
al ty .—Every custodian of a will, within thirty days after receipt of 
information that the maker thereof is dead, must deliver the same 
to the division of the district court having jurisdiction of the estate, 
or to the executor named therein. A failure to comply with the 
provisions of this section makes the person failing responsible for 
all damages sustained by anyone injured thereby.

Sec . 659. Who  may  pet it io n  for  pro ba te  of  wi ll .—Any executor, 
devisee, or legatee named in any will, or any other person interested 
in the estate, may, at any time after the death of the testator, petition 
the division of the court having jurisdiction to have the will proved, 
whether the same be in writing, in his possession or not, or is lost or
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destroyed, or beyond the jurisdiction of the Canal Zone, or a 
nuncupative will.

Sec . 660. What  peti tio n for  pro ba te  of  wi ll  mus t  sho w .— 
A petition for the probate of a will must show:

1. The jurisdictional facts;
2. Whether the person named as executor consents to act, or 

renounces his right to letters testamentary; •
3. The names, ages, and residences of the heirs, legatees, and 

devisees of the decedent, so far as known to the petitioner;
4. The probable value and character of the property of the estate;
5. The name of the person for whom letters testamentary are 

prayed.
No defect of form or in the statement of jurisdictional facts 

actually existing, shall make void the probate of a will.
Sec . 661. Whe n ex ec ut or  forfe it s ri gh t  to  le tt er s .—If the 

person named in a will as executor, for thirty days after he has 
knowledge of the death of the testator, and that he is named as 
executor, fails to petition the proper division of the court for the 
probate of the will, and that letters testamentary be issued to him, 
he may be held to have renounced his right to letters, and the court 
may appoint any other competent person administrator, unless good 
cause for delay is shown.

Sec . 662. Pos sess io n  of  wi ll  by  th ir d  per son ; pro du cti on  of .— 
If it is alleged in any petition that any will is in the possession of 
a third person, and the court is satisfied that the allegation is correct, 
an order must be issued and served upon the person having possession 
of the will, requiring him to produce it at a time named in the order. 
If he has possession of the will and neglects or refuses to produce it 
in obedience to the order, he may by warrant from the court be 
committed to jail, and be kept in close confinement until he 
produces it.

Sec . 663. Not ice  of  peti ti on  for  pro ba te  of  wi lls , ho w  gi ve n .— 
When the petition is filed, and the will produced, the clerk of the 
court must set the petition for hearing by the court upon some day 
not less than ten nor more than thirty days from the production of 
the will. Notice of the hearing shall be given by such clerk by 
publishing the same in a newspaper of general circulation in the 
Canal Zone. If the notice is published in a weekly newspaper, it 
must appear therein on at least three different days of publication; 
and if in a newspaper published oftener than once a week, it shall 
be so published that there must be at least ten days from the first to 
the last day of publication, both the first and the last day being 
included.

Sec . 664. Not ifi cat io n  of  ti me  for  pr ob at e of  wi ll .—Copies of 
the notice of the time appointed for the probate of the will must be 
addressed to the heirs of the testator and the devisees and legatees 
named in the will at their places of residence, if known to the 
petitioner, and deposited in the post office, at least ten days before 
the hearing. If their places of residence be not known, the copies 
of notice may be addressed to them, and deposited in the post office 
at the place where the proceedings are pending. A copy of the same 
notice must in like manner be mailed to the person named as 
executor, if he be not the petitioner; also, to any person named as 
coexecutor not petitioning, if their places of residence be known. 
Proof of mailing the copies of the notice must be made at the hearing. 
Personal service of copies of the notice at least ten days before the 
day of hearing is equivalent to mailing.
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Sec . 665. Ord er  to  en for ce  prod uct io n  of  wi lls  or  at te nd an ce  
of  wi tn esses .—The judge of the district court may at any time make 
and issue all necessary orders and writs to enforce the production of 
wills and the attendance of witnesses.

Sec . 666. Hear in g pr oo f of  wi ll  aft er  pr oo f of  ser vi ce  of  
no ti ce .—At the time appointed for the hearing, or the time to which 
the hearing may have been postponed, the court, unless the parties 
appear, must require proof that the notice has been given, which 
being made, the court must hear testimony in proof of the will.

Sec . 667. Who  may  appea r  an d  con test  the  wi ll .—Any person 
interested may appear and contest the will. Devisees, legatees, or 
heirs of an estate may contest the will through their guardians, or 
attorneys appointed by themselves or by the court for that purpose; 
but a contest made by an attorney appointed by the court does not 
bar a contest after probate by the party so represented, if commenced 
within the time provided in section 682; nor does the nonappointment 
of an attorney by the court of itself invalidate the probate of a will.

Sec . 668. Pro ba te  of  wi ll s  no t  con te ste d .—If no person appears 
to contest the probate of a will, the court may admit it to probate 
on the testimony of one of the subscribing witnesses only, if he 
testifies that the will was executed in all particulars as required by 
law, and that the testator was of sound mind at the time of its exe-
cution. If it appears at the time fixed for the hearing that none of 
the subscribing witnesses reside in the Canal Zone, but that the depo-
sition of one of them can be taken elsewhere, the court may direct it 
to be taken, and may authorize a photographic copy of the will to 
be made and to be presented to such witnesses on his examination, 
who may be asked the same questions with respect to it and the 
handwriting of himself, the testator, and the other witness, as would 
be pertinent and competent if the original will were present. If 
neither the attendance in court nor the deposition of any of the 
subscribing witnesses can be procured, the court may admit the will 
to probate upon the testimony of any other witness as provided in 
section 675.

Sec . 669. Cle rk ’s re co rd .—When the court admits a will to pro-
bate it must be recorded in the minutes by the clerk, with the nota-
tion: “Admitted to probate (giving date).”

Sec . 670. Olo gr aph ic  wi lls .—An olographic will may be proved 
in the same manner that other private writings are proved.

Sec . 671. Pro ba te  of  wil l  de ta in ed  ou tsid e  zo ne .—If it is alleged 
in any petition that any will of any person who at the time of his 
death was a resident of the Canal Zone is detained beyond the juris-
diction of the zone, in a court of any State or foreign country, and 
that such will can not be produced for probate in the zone, and the 
court is satisfied that the allegations are true, a copy of the will duly 
authenticated may be proved, allowed, and admitted to probate in 
the zone in lieu of the original will, and have the same force and 
effect as the original will. The same proof shall be required in order 
to admit the will to probate in the zone as would be required under 
the provisions of this chapter if the original will were produced.

The court may authorize a photographic copy of the will to be 
presented to the subscribing witness upon his examination in court, 
or by deposition as provided in section 668, and such witness may be 
asked the same questions with respect to it, and the handwriting of 
himself, the testator, and the other witness, as would be pertinent 
and competent if the original will were present.
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CONTESTING PROBATE OF WILL

Sec . 672. Cont esta nts  to  fil e gr ou nd s of  co nt est , an d pet i-
tio ne r  to  re pl y .—If anyone appears to contest the will, he must 
file written grounds of opposition to the probate thereof, and serve 
a copy on the petitioner and other residents of the Canal Zone inter-
ested in the estate, any one or more of whom may demur thereto, 
upon any of the grounds of demurrer provided for in sections 135 
to 139. If the demurrer is sustained, the court must allow the con-
testant a reasonable time, not exceeding ten days, within which to 
amend his written opposition. If the demurrer is overruled, the 
petitioner and others interested may jointly or separately answer 
the contestant’s grounds, traversing, or otherwise obviating or avoid-
ing the objections. Any issues of fact thus raised, involving:

1. The competency of the decedent to make a last will and 
testament;

2. The freedom of the decedent at the time of the execution of 
the will from duress, menace, fraud, or undue influence;

3. The due execution and attestation of the will by the decedent 
or subscribing witnesses; or,

4. Any other questions substantially affecting the validity of the 
will;

Must, on request of either party in writing (filed at least ten 
days prior to the day set for the hearing), be tried by a jury. If 
no jury is demanded, the court must try and determine the issues 
joined. On the trial, the contestant is plaintiff and the petitioner 
is defendant.

Sec . 673. How jury  ob ta in ed  an d  tr ial  ha d .—When a jury is 
demanded, the district court must impanel a jury to try the case, in 
the manner provided for impaneling trial juries in said court, 
and the trial must be conducted in accordance with the provisions 
of sections 279 to 303. A trial by the court must be conducted as 
provided in sections 304 to 307.

Sec . 674. Verd ic t  of  th e  jur y ; judg ment .—The jury, after hear-
ing the case, must return a special verdict upon the issues sub-
mitted to them by the court, upon which the judgment of the 
court must be rendered, either admitting the will to probate or re-
jecting it. In either case, the proofs of the subscribing witnesses must 
be reduced to writing. If the will is admitted to probate, the judg-
ment, will, and proofs must be recorded.

Sec . 675. Wit ne sses , who  an d  how  man y  to  be  ex am in ed ; pro of  
of  ha nd wr it in g  ad mit ted , wh en .—If the will is contested, all the 
subscribing witnesses who are present in the Canal Zone, and who 
are of sound mind, must be produced and examined; and the death, 
absence, or insanity of any of them must be satisfactorily shown 
to the court. If none of the subscribing witnesses reside in the 
Canal Zone at the time appointed for proving the will, the court may 
admit the testimony of other witnesses to prove the sanity of the 
testator and the execution of the will; and, as evidence of the execu-
tion, it may admit proof of the handwriting of the testator and of 
the subscribing witnesses, or any of them.

Sec . 676. Testi mony  re du ce d  to  wr it in g  for  fut ur e  evi den ce .— 
The testimony of each witness, reduced to writing and signed by him, 
shall be good evidence in any subsequent contests concerning the 
validity of the will, or the sufficiency of the proof thereof, if the 
witness be dead, or has permanently removed from the Canal Zone.

Seo . 677. If  pr ove d , cer tifi cat e to  be  at ta ch ed .—If the court is 
satisfied, upon the proof taken, or from the facts found by the 
jury, that the will was duly executed, and that the testator at the
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time of its execution was of sound and disposing mind, and not 
acting under duress, menace, fraud, or undue influence, a certificate 
of the proof and the facts found, signed by the judge and attested 
by the seal of the court, must be attached to the will.

Sec . 678. Wil l  an d  pr oo f  to  be  fil ed  an d  re co rd ed .—The will, 
and a certificate of the proof thereof, must be filed and recorded 
by the clerk, and the same, when so filed and recorded, shall con-
stitute part of the record in the cause or proceeding. All testimony 
shall be filed by the clerk.

PROBATE OF FOREIGN WILLS

Sec . 679. Wil ls  pro ve d  in  sta te s  or  for ei gn  co un tr ie s .—All wills 
duly proved and allowed in any State of the United States, or in 
any foreign country or State, may be allowed and recorded in the 
division of the district court in which the testator shall have left 
any estate, or shall have been a resident, at the time of his death.

Sec . 680. Pro ba te  of  fo re ig n  wi ll .—When a copy of the will, 
and the order or decree admitting same to probate, duly authenti-
cated, shall be produced by the executor, or by any other person 
interested in the will, with a petition for letters, the same must be 
filed, and the clerk of the court must appoint a time for the hear-
ing; notice whereof must be given as hereinbefore provided for an 
original petition for the probate of a will.

Seo . 681. Hea rin g pro ofs  of  pro ba te  of  fo re ig n wi ll .—If, on 
the hearing, it appears upon the face of the record that the will 
has been proved, allowed, and admitted to probate in any State of 
the United States, or in any foreign country, and that it was exe-
cuted according to the law of the place in which the same was made, 
or in which the testator was at the time domiciled, or in conformity 
with the laws of the Canal Zone, it must be admitted to probate, 
and have the same force and effect as a will first admitted to pro-
bate in the zone, and letters testamentary or of administration issued 
thereon.

CONTESTING WILL AFTER PROBATE

Sec . 682. The  pro ba te  may  be  co nt est ed  wi th in  on e  ye ar .—When 
a will has been admitted to probate, any person interested may, at 
any time within one year after such probate, contest the same or the 
validity of the will. For that purpose he must file in the division 
of the court in which the will was proved a petition in writing, con-
taining his allegations against the validity of the will or against 
the sufficiency of the proof, and praying that the probate may be 
revoked.

Sec . 683. Cit at ion  to  be  is sue d to  par ti es  in te re ste d .—Upon 
filing the petition, and within one year after such probate, a cita-
tion must be issued to the executor of the will, or to the administra-
tor with the will annexed, and to all the legatees and devisees 
mentioned in the will, and heirs residing in the Canal Zone, so far 
as known to the petitioner or to their guardians, if any of them 
are minors, or to their personal representatives, if any of them are 
dead, requiring them to appear before the court on some day 
therein specified, to show cause why the probate of the will should 
not be revoked.

Sec . 684. The  he ar in g  ha d  on  pro of  of  ser vic e .—At the time 
appointed for showing cause, or at any time to which the hearing 
is postponed, proof having been made of service of the citation upon
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all of the persons named therein, the court must proceed to try the 
issues of fact joined in the same manner as an original contest of a 
will.

Sec . 685. Pet it ion s  to  rev oke  pro ba te  of  wi ll  tri ed  by  jur y  or  
co ur t ; ju dg men t , wh at .—In all cases of petitions to revoke the 
probate of a will, wherein the original probate was granted without 
a contest, on written demand of either party, filed three days prior 
to the hearing, a trial by jury must be had, as in cases of the contest 
of an original petition to admit a will to probate. If, upon hearing 
the proofs of the parties, the jury shall find, or, if no jury is had. 
the court shall decide, that the will is for any reason invalid, or 
that it is not sufficiently proved to be the last will of the testator, 
the probate must be annulled and revoked.

Sec . 686. On  re vo ca ti on  of  pro ba te , po we rs  of  exe cut or , an d  
so  for th , ce ase , bu t  no t  li ab le  fo r  ac ts  in  go od  fait h .—Upon the 
revocation being made, the powers of the executor or administrator 
with the will annexed, must cease; but such executor or adminis-
trator shall not be liable for any act done in good faith previous 
to the revocation.

Sec . 687. Cost s an d exp ens es , by  wh om  pai d .—The fees and 
expenses must be paid by the party contesting the validity or pro-
bate of the will, if the will or probate is confirmed. If the probate 
is revoked, the costs must be paid by the party who resisted the 
revocation, or out of the property of the decedent, as the court 
directs.

Sec . 688. Pro ba te , whe n  co nc lu si ve ; on e yea r  afte r  re mov al  
OF DISABILITY GIVEN TO INFANTS AND OTHERS.----If no person, within
one year after the probate of a will, contest the same or the validity 
thereof, the probate of the will is conclusive; saving to infants and 
persons of unsound mind, a like period of one year after their 
respective disabilities are removed.

PROBATE OF LOST OR DESTROYED WILL

Sec . 689. Pro of  of  lo st  or  de str oy ed  wi ll  to  be  ta ke n .—When-
ever any will is lost or destroyed, the district court must take proof 
of the execution and validity thereof and establish the same; notice 
to all persons interested being first given, as prescribed in regard to 
proofs of wills in other cases. All the testimony given must be 
reduced to writing, and signed by the witnesses.

Sec . 690. Pro ba te  of  wil ls  lost ; pub li c  cal ami ty .—No will shall 
be proved as a lost or destroyed will, unless the same is proved to 
have been in existence at the time of the death of the testator, or is 
shown to have been fraudulently or by public calamity destroyed 
in the lifetime of the testator, without his knowledge, or unless its 
provisions are clearly and distinctly proved by at least two credible 
witnesses: Provided, however, That if the testator be committed to 
any hospital for the insane in the Canal Zone and after such com-
mitment his last will and testament be destroyed by public calamity, 
and the testator is never restored to competency, then after the death 
of the said testator, his said last will may be probated as though it 
were in existence at the time of the death of the testator.

Sec . 691. To be ce rt ifi ed , re co rd ed , an d le tt er s th er eo n  
gr ant ed —When a lost will is established, the provisions thereof 
must be distinctly stated and certified by the judge, under his hand 
and seal of the court, and the certificate must be filed and recorded 
as other wills are filed and recorded, and letters testamentary or of 
administration, with the will annexed, must be issued thereon in the 
same manner as upon wills produced and duly proved. The testi-
mony must be reduced to writing, signed, certified, and filed as in
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other cases, and shall have the same effect as evidence as provided 
in section 676.

Sec . 692. Cour t  to  rest ra in  in jur io us  ac ts  of  ex ec ut ors  or  
ADMINISTRATORS DURING PROCEEDINGS TO PROVE LOST WILL.----If, before
or during the pendency of an application to prove a lost or destroyed 
will, letters of administration are granted on the estate of the 
testator, or letters testamentary of any previous will of the testator 
are granted, the court may restrain the administrators or executors, 
so appointed, from any acts or proceedings which would be injurious 
to the legatees or devisees claiming under the lost or destroyed will.

PROBATE OF NUNCUPATIVE WILL

Sec . 693. Nunc upat ive  wi lls , wh en  an d how  ad mit te d to  
pro ba te .—Nuncupative wills may at any time, within six months 
after the testamentary words are spoken by the decedent, be admitted 
to probate, on petition and notice as provided in sections 658 to 671. 
The petition, in addition to the jurisdictional facts, must allege that 
the testamentary words or the substance thereof were reduced to 
writing within thirty days after they were spoken, which writing 
must accompany the petition.

Sec . 694. Add it io na l  req ui reme nt s in  pro ba te  of  nu nc upa ti ve  
wi ll s .—The district court must not receive or entertain a petition 
for the probate of a nuncupative will until the lapse of ten days from 
the death of the testator, nor must such petition at any time be acted 
on until the testamentary words are, or their substance is, reduced 
to writing and filed with the petition, nor until the surviving husband 
or wife (if any), and all other persons resident in the Canal Zone 
interested in the estate are notified as hereinbefore provided.

Sec . 695. Cont est s and  appoi ntme nts  to  co nfo rm  to  pro vi sio ns  
as  to  ot he r  wi ll s .—Contests of the probate of nuncupative wills 
and appointments of executors and administrators of the estate 
devised thereby must be had, conducted, and made as hereinbefore 
provided in cases of the probate of written wills.

CHAPTER 25.—EXECUTORS AND ADMINISTRATORS, 
THEIR LETTERS, BONDS, REMOVALS, AND SUSPEN-
SIONS

LETTERS TESTAMENTARY AND OF ADMINISTRATION WITH THE WILL 
ANNEXED, HOW AND TO WHOM ISSUED

Sec . 696. Tru st  co mpan ie s as  ex ec ut or s .—Corporations or asso-
ciations authorized to conduct the business of a trust company in the 
Canal Zone may be appointed to act as an executor, administrator, 
guardian of estates, assignee, receiver, depositary, or trustee in like 
manner as individuals.

Oath .—In all cases in which it is required that an executor, 
administrator, guardian of estates, assignee, receiver, depositary or 
trustee, shall qualify by taking and subscribing an oath, or in which 
an affidavit is required, it shall be a sufficient qualification by such 
corporation if such oath be taken and subscribed or such affidavit be 
made by the president, vice-president, secretary, manager, trust offi-
cer, or assistant trust officer; provided, any such appointment as 
guardian shall apply to the estate only, and not to the person.

Sec . 697. Issue  of  le tt er s .—If no objection is made as provided 
in section 700, the court admitting a will to probate, after the same 
is proved and allowed, must issue letters thereon to the persons 
named therein as executors who are competent to discharge the trust, 
unless they or either of them have renounced their right to letters.



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

Sec . 698. Who  in co mpet ent  as  ex ec ut or .—No person is competent 
to serve as executor who, at the time th© will is admitted to pro-
bate, is:

1. Under the age of majority;
2. Convicted of an infamous crime;
3. Adjudged by the court incompetent to execute the duties of the 

trust by reason of drunkenness, improvidence, or want of under-
standing or integrity.

Sec . 699. Whe n  no  ex ec ut or  is  na med  in  wi ll .—If no executor 
is named in the will, or if the sole executor or all the executors 
therein named are dead, or incompetent, or renounce, or fail to apply 
for letters, or to appear and qualify, letters of administration with 
the will annexed must be issued as designated and provided for in 
granting of letters in case of intestacy.

Sec . 700. Int ere sted  par ti es  may  fi le  ob ject io ns .—Any person 
interested in the estate or will may file objections in writing to grant-
ing letters testimentary to the persons named as executors or any 
of them, and the objections must be heard and determined by the 
court; a petition may, at the same time, be filed for letters of adminis-
tration with the will annexed.

Sec . 701. Mar rie d  wom an  may  be  ex ec ut ri x .—A married woman 
may be appointed an executrix. The authority of an executrix, who 
was unmarried when appointed, is not extinguished nor affected by 
her marriage.

Sec . 702. Exe cu to r  of  an  ex ec ut or .—No executor of an executor 
shall, as such, be authorized to administer on the estate of the first 
testator, but on the death of the sole or surviving executor of any 
last will, letters of administration with the will annexed, of the 
estate of the first testator, left unadministered, must be issued.

Sec . 703. Let te rs  of  ad min istr at io n wh er e min or  exe cut or .— 
Where a person absent from the Canal Zone, or a minor, is named 
executor—if there is another executor who accepts the trust and 
qualifies—the latter may have letters testamentary and administer 
the estate until the return of the absentee or the majority of the 
minor, who may then be admitted as joint executor. If there is no 
other executor, letters of administration, with the will annexed, 
must be granted; but the court may, in its discretion, revoke them 
on the return of the absent executor or the arrival of the minor at 
the age of majority.

Sec . 704. Acts  of  a  po rt io n  of  ex ec ut ors  val id .—When all the 
executors named are not appointed by the court, those appointed 
have the same authority to perform all acts and discharge the trust, 
required by the will, as effectually for every purpose as if all were 
appointed and should act together; where there are two executors 
or administrators, the act of one alone shall be effectual, if the other 
is absent from the Canal Zone, or laboring under any legal disability 
from serving, or if he has given his co-executor or co-administrator 
authority, in writing, to act for both; and where there are more than 
two executors or administrators, the act of a majority is valid.

Sec . 705. Aut ho ri ty  of  ad min ist ra to rs  wit h wi ll  an ne xe d ; 
lett ers , how  issued .—Administrators with the will annexed have the 
same authority over the estates which executors named in the will 
would have, and their acts are as effectual for all purposes. Their 
letters must be signed by the clerk of the court, and bear the seal 
thereof.

FORM OF LETTERS

Sec . 706. For m of  le tt er s te sta men ta ry .—Letters testamentary 
must be substantially in the following form:
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“ Canal Zone,---------division

“ The last will of A. B., deceased, a copy of which is hereto annexed, 
having been proved and recorded in the---------division of the district
court, C. D., who is named therein as such, is hereby appointed 
executor.

“Witness, G. H., clerk of the district court, with the seal of the 
court affixed the---------day of----------, A. D., 19—.

“[seal .]

“ By order of the court:
“ G. H., Clerk.”

Sec . 707. For m of  le tt er s of  admi ni str at io n wit h the  wi ll  
an nex ed .—Letters of administration, with the will annexed, must be 
substantially in the following form:

“ Canal Zone,---------division

“ The last will of A. B., deceased, a copy of which is hereto annexed, 
having been proved and recorded in the --------- division of the
district court, and there being no executor named in the will (or as the 
case may be), C. D. is hereby appointed administrator with the will 
annexed.

“ Witness, G. H., clerk of the district court, with the seal of the 
court affixed, the------day of----------, A. D., 19—.

“[sea l .]

“ By order of the court:
“ G. H., Clerk.”

Sec . 708. Form  of  lett er s of  admi nist ra ti on .—Letters of admin-
istration must be signed by the clerk, under the seal of the court, 
and substantially in the following form:

“ Canal Zone,---------division

“ C. D. is hereby appointed administrator of the estate of A. B., 
deceased.

“ [seal .]

“ Witness, G. H., clerk of the district court, with the seal thereof 
affixed, the------day of---------- , A. D. 19—.

“ By order of the court:
“ G. H., Clerk.”

LETTERS OF ADMINISTRATION, TO WHOM AND THE ORDER

IN WHICH THEY ARE GRANTED

Sec . 709. Ord er  of  per sons  en ti tl ed  to  ad min iste r .—Administra-
tion of the estate of a person dying intestate must be granted to some 
one or more of the persons hereinafter mentioned, the relatives of the 
deceased being entitled to administer only when they are entitled 
to succeed to his estate or some portion thereof; and they are, 
respectively, entitled thereto in the following order:

1. The surviving husband or wife, or some competent person 
whom he or she may request to have appointed.
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2. The children.
3. The father and mother.
4. The brothers and sisters.
5. The grandchildren.
6. The next of kin entitled to share in the distribution of the 

estate.
7. The public administrator.
8. The creditors.
9. Any person legally competent.
If the decedent was a member of a partnership at the time of 

his decease, the surviving partner must in no case be appointed 
administrator of his estate. This section shall apply to the rela-
tives of the previously deceased spouse of decedent when entitled to 
succeed to some portion of the estate under subdivision 8 of section 
402 of the Civil Code.

Sec . 710. Rel at iv es  of  wh ol e  bl oo d  pre fer re d  to  ha lf  bl oo d .— 
Of several persons claiming and equally entitled to administer, 
relatives of the whole blood must be preferred to those of the half 
blood.

Sec . 711. In disc reti on  of  co ur t  to  appoi nt  admi ni st ra to r , 
wh en .—When there are several persons equally entitled to the 
administration, the court may grant letters to one or more of them; 
and when a creditor is claiming letters the court may, in its dis-
cretion, at the request of another creditor, grant letters to any other 
person legally competent.

Sec . 712. Whe n  min or  or  in co mpet en t  en tit le d , wh o  appo in ted  
ad min is tr at or .—If any person entitled to administration is a minor, 
or an incompetent person, letters must be granted to his or her 
guardian, or any other person entitled to letters of administration, in 
the discretion of the court.

Sec . 713. Who  ar e in co mpete nt  to  ac t  as  ad min is tr at or s .—No 
person is competent or entitled to serve as administrator or admin-
istratrix who is:

1. Under the age of majority.
2. Not a bona fide resident of the Canal Zone.
3. Convicted of an infamous crime.
4. Adjudged by the court incompetent to execute the duties of 

the trust by reason of drunkenness, improvidence, or want of 
understanding or integrity.

Sec . 714. Mar ri ed  wom an  may  be  ad min ist ra tr ix .—A married 
woman may be appointed administratrix. When an unmarried 
woman appointed administratrix marries, her authority is not 
thereby extinguished.

PETITION AND CONTEST FOR LETTERS AND ACTION THEREON

Sec . 715. Peti ti on  for  le tt er s , ho w  ma de .—Petitions for letters 
of administration must be in writing, signed by the applicant or 
his counsel, and filed with the clerk of the court, stating the facts 
essential to give the court jurisdiction of the case, and when known 
to the applicant, he must state the names, ages, and residences of 
the heirs of the decedent, and the value and character of the 
property. If the jurisdictional facts exist, and are proved at the 
hearing but are not fully set forth in the petition, the decree or 
order of administration and subsequent proceedings are not void 
on account of such want of jurisdictional averments.

Sec . 716. Let te rs  of  ad min is tr at io n , wh en  gr an te d .—Letters 
of administration may be granted by the court at any time appointed
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for the hearing of the application, or at any time to which the 
hearing is continued or postponed.

Sec . 717. Dat e for  and  no ti ce  of  he ar in g .—When a petition 
praying for letters of administration is filed, the clerk of the court 
must set the petition for hearing by the court, and give notice 
thereof by causing a notice to be posted at the courthouse which 
notice shall contain the name of the decedent, the name of the 
applicant, and the time at which the application will be heard. 
Such notice must be given at least ten days before the hearing. 
The clerk shall cause similar notice to be mailed to the heirs of the 
decedent named in the petition, at least ten days before the hearing, 
addressed to them at their respective post-office addresses, as set 
forth in the petition, otherwise at the place where the proceedings 
are pending.

Sec . 718. Cont est in g appli ca ti on .—Any person interested may 
contest the petition, by filing written opposition thereto, on the 
ground of the incompetency of the applicant, or may assert his 
own rights to the administration and pray that letters be issued to 
himself. In the latter case the contestant must file a petition and 
give the notice required for an original petition, and the court must 
hear the two petitions together.

Sec . 719. Hea rin g  of  appl ic at io n .—On the hearing, it being first 
proved that notice has been given as herein required, the court 
must hear the allegations and proofs of the parties, and order the 
issuing of letters of administration to the party best entitled thereto.

Sec . 720. Evi de nc e of  no ti ce .—An entry in the minutes of the 
court, that the required proof was made and notice given, shall be 
conclusive evidence of the fact of such notice.

Sec . 721.—Gra nt  to  an y  appl ic ant .—Letters of administration 
must be granted to any applicant, though it appears that there are 
other persons having better rights to the administration, when such 
persons fail to appear and claim the issuing of letters to themselves.

Sec . 722. Wha t  pro ofs  mus t  be  mad e be for e gra nti ng  lett er s  
of  admi nist ra ti on .—Before letters of administration are granted 
on the estate of any person who is represented to have died 
intestate, the fact of his dying intestate must be proved by the 
testimony of the applicant or others: and the court may also examine 
any other person concerning the time, place, and manner of his 
death, the place of his residence at the time, the value and character 
of his property, and whether or not the decedent left any will, 
and may compel any person to attend as a witness for that purpose.

Sec . 723. Lett ers  may  be gr an te d to  ot he rs  th an  th ose  
en tit led .—Administration may be granted to one or more competent 
persons, although not otherwise entitled to the same, at the writ-
ten request of the person entitled, filed in the court. When the 
person entitled is a nonresident of the Canal Zone, affidavits, taken 
ex parte before any officer authorized by the laws of the Canal Zone 
to take acknowledgment and administer oaths out of the Canal Zone, 
may be received as prima facie evidence of the identity of the party, 
if free from suspicion, and the fact is established to the satisfaction 
of the court.

Sec . 724. Req ue sts  for  spec ia l  no tic e of  pro ce ed in gs  ; gi vi ng  
not ic es  ; find in g  re ga rd in g  not ic es .—At any time after the issuance 
of letters testamentary or of administration upon the estate of any 
decedent, any person interested in said estate, whether as heir, 
devisee, legatee or creditor, or the attorney for any such person 
may serve upon the executor or administrator, or upon the attorney 
for the executor or administrator, and file with the clerk of the 
court wherein administration of such estate is pending, a written
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request, stating that he desires special notice of any or all of the 
following mentioned matters, steps or proceedings in the administra-
tion of said estate, to wit:

(1) Filing of petitions for sales, leases or mortgages and 
confirmation of sales of any property of the estate;

(2) Filing of accounts;
(3) Filing of petitions for distribution;
(4) Filing of petitions for partition of any property of the 

estate.
Such request shall state the post-office address of the person making 

same.
Giv in g  or not ic es .—And thereafter a brief notice of the filing of 

any of such petitions, or accounts, except petitions for sale of perish-
able property or other personal property which will incur expense 
or loss by keeping, shall be addressed to such person making such 
request, or his attorney, at his stated post-office address, and 
deposited in the post office with the postage thereon prepaid, within 
two days after the filing of such petition or account; or personal 
service of such notices may be made on the person making such 
request or his attorney, within said two days, and such personal 
service shall be equivalent to such deposit in the post office, and 
proof of mailing or of personal service must be filed with the clerk 
before the hearing of such petition or account.

Fin di ng  re ga rd in g  no ti ce s .—If upon the hearing it shall appear 
to the satisfaction of the court that said notice has been regularly 
given, the court shall so find in its order or judgment, and such 
judgment shall be final and conclusive upon all persons.

Sec . 725. Uni te d  sta te s  as  a  par ty  to  est at es , pro ce ed in gs , et c .— 
Where compensation, pensions, insurance or other allowance is made 
or awarded by the United States Government or a department or 
bureau thereof, to estates of decedents or to minor or incompetent 
persons for whom guardians have been appointed, or to their estates, 
the department or bureau of the United States Government making 
or awarding such allowance, compensation, pension, or insurance 
shall have the same right to commence and prosecute actions on 
executors, administrators, and guardians’ bonds, and shall have the 
same right to petition the court for appointment or removal of 
guardians of minor and incompetent persons, and shall have the 
same right to file exceptions in writing to accounts of executors, 
administrators, and guardians and to contest same, as is provided 
in this code for interested parties, heirs at law, and relatives.

REVOCATION OF LETTERS, AND PROCEEDINGS THEREFOR

Sec . 726. Rev oc at io n  of  le tt er s  of  ad mi ni str at io n .—When letters 
of administration have been granted to any other person than the 
surviving husband or wife, child, father, mother, brother, or sister 
of the intestate, any one of them who is competent, or any competent 
person at the written request of any one of them, may obtain the 
revocation of the letters, and be entitled to the administration, by 
presenting to the court a petition praying the revocation, and that 
letters of administration may be issued to him.

Sec . 727. Whe n  pet it io n  fil ed , ci ta ti on  to  issu e .—When such 
petition is filed, the clerk must, in addition to the notice provided in 
section 717, issue a citation to the administrator to appear and 
answer the same at the time appointed for the hearing.

Sec . 728. Hea ri ng  of  pet it io n for  re vo ca ti on .—At the time 
appointed, the citation having been duly served and returned, the 
court must proceed to hear the allegations and proofs of the parties;
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and if the right of the applicant is established, and he is competent, 
letters of administration must be granted to him, and the letters of 
the former administrator revoked.

Sec . 729. Pri or  ri gh ts  of  re la ti ve s  en ti tle  the m to  re vo ke  pri or  
lett ers .—The surviving husband or wife, when letters of adminis-
tration have been granted to a child, father, brother, or sister of the 
intestate; or any of such relatives, when letters have been granted 
to any other of them, may assert his prior right, and obtain letters 
of administration, and have the letters before granted revoked in 
the manner prescribed in sections 726 to 728.

OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS

Sec . 730. Oath  of  ex ec ut or  or  admi nist ra to r ; re cor din g le t -
te rs .—Before letters testamentary or of administration are issued 
to the executor or administrator, he must take and subscribe an oath 
before some officer authorized to administer oaths, that he will per-
form, according to law, the duties of executor or administrator, 
which oath must be attached to the letters. All letters testamentary 
and of administration, with the affidavits and certificates thereon, 
must be forthwith recorded by the clerk of the court, in books to be 
kept by him in his office for that purpose.

Sec . 731. Bond  of  ex ec ut or  or  ad min is tr at or .—Every person to 
whom letters testamentary or of administration are directed to issue, 
must, before receiving them, execute a bond to the government of 
the Canal Zone, with two or more sufficient sureties, to be approved 
by the district court, or the judge thereof. In form the bond must 
be joint and several, and the penalty shall be in such reasonable sum 
as the court shall direct.

Sec . 732. Con di tio ns  of  bon ds .—The bond must be conditioned 
that the executor or administrator shall faithfully execute the duties 
of the trust according to law.

‘ Seo . 733. Sepa ra te  bo nd s , wh en  mo re  th an  on e  ad min is tr at or .— 
’ When two or more persons are appointed executors or administrators, 

the district court, or the judge thereof, must require and take a 
separate bond from each of them.

1 Sec . 734. Sev er al  re co ve ri es  may  be  ha d  on  same  bo nd .—The 
bond shall not be void upon the first recovery, but may be sued and 
recovered upon from time to time, by any person aggrieved, in his 
own name, until the whole penalty is exhausted.

Sec . 735. Just if ic at io n  of  sur eti es .—In all cases where bonds or 
undertakings are required to be given, under chapters 23 to 36, the 
sureties must justify thereon in the same manner and in like amounts 
as required by section 533, and the certificate thereof must be 
attached to and filed with the bond or undertaking. All such bonds 
and undertakings must be approved by the judge of the district 
court before being filed. Upon filing, the clerk shall thereupon enter 
in the register of actions the date and amount of such bond or 
undertaking and the name or names of the surety or sureties thereon. 
In the event of the loss of such bond or undertaking, such entries 
so made shall be prima facie evidence of the due execution of such 
bond or undertaking as required by law.

£ Sec . 736. Cit at io n an d req ui reme nt s of  jud ge  on  de fi ci en t  
1 bo nd ; ad di ti on al  secu ri ty .—Before the judge approves any bond 

required under chapters 23 to 36, and after its approval, he may, 
of his own motion, or upon the motion of any person interested in 
the estate, supported by affidavit that the sureties, or some one or 
more of them, are not worth as much as they have justified to, order 
a citation to issue requiring such sureties to appear before him at
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a designated time and place, to be examined touching their property 
and its value; and the judge must, at the same time, cause a notice 
to be issued to the executor or administrator requiring his appear-
ance on the return of the citation; and on its return he may examine 
the sureties and such witnesses as may be produced, touching the 
property of the sureties and its value; and if, upon such examination, 
he is satisfied that the bond is insufficient, he must require sufficient 
additional security.

Sec . 737. Righ t  ce ases  wh en  suffic ie nt  sec ur it y  no t  gi ve n .— 
If sufficient security is not given within the time fixed by the judge’s 
order, the right of such executor or administrator to the administra-
tion shall cease, and the person next entitled to the administration 
on the estate, who will execute a sufficient bond, must be appointed 
to the administration.

Sec . 738. Whe n bo nd  may  be  di spen sed  wit h .—When it is 
expressly provided in the will that no bond shall be required of the 
executor, letters testamentary may issue without any bond, unless 
the court, for good cause, require one to be executed; but the executor 
may at any time afterwards (if it appear from any cause necessary 
or proper) be required to file a bond, as in other cases.

Sec . 739. Pet it io n sho wi ng  fa ili ng  sur eti es  and  ask in g for  
fur th er  bo nd s .—Any person interested in an estate may, by verified 
petition, represent to the district court, or the judge thereof, that 
the sureties of the executor or administrator thereof have become, 
or are becoming, insolvent, or that they have removed, or are 
about to remove, from the Canal Zone, or that from any other cause 
the bond is insufficient, and ask that further security be required.

Sec . 740. Cit at io n  to  ex ec ut or , et c ., to  sh ow  ca use  ag ai nst  suc h  
appl ic at io n .—If the court, or the judge thereof, is satisfied that the 
matter requires investigation, a citation must be issued to the execu-
tor or administrator requiring him to appear, at a time and place 
to be therein specified, to show cause why he should not give further 
security. The citation must be served personally on the executor or 
administrator, at least five days before the return-day. If he has 
absconded, or can not be found, it may be served by leaving a copy 
of it at his place of residence, or by such publication as the court, or 
the judge thereof, may order.

Sec . 741. Fur th er  secu ri ty  may  be  or de re d .—On the return of 
the citation, or at such other time as the judge may appoint, he must 
proceed to hear the proofs and allegations of the parties. If it satis-
factorily appears that the security is, from any cause, insufficient, he 
may make an order requiring the executor or administrator to give 
further security, or to file a new bond in the usual form within a 
reasonable time, not less than five days.

Sec . 742. Negle cti ng  to  ob ey  or de r .—If the executor or adminis-
trator neglects to comply with the order within the time prescribed, 
the judge must, by order, revoke his letters, and his authority must 
thereupon cease.

Sec . 743. Sus pen di ng  powe rs  of  ex ec ut or , and  so  for th .—When 
a petition is presented praying that an executor or administrator be 
required to give further security, or to give bond, where, by the 
terms of the will, no bond was originally required, and it is alleged, 
on oath, that the executor or administrator is wasting the property 
of the estate, the judge may, by order, suspend his powers until the 
matter can be heard and determined.

Sec . 744. Fur th er  secu ri ty  or de re d wi tho ut  appl ic at io n of  
pa rt y  in  int er est .—When it comes to his knowledge that the bond 
of any executor or administrator is from any cause insufficient, the 
judge, without any application, must cause him to be cited to appear
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and show cause why he should not give further security, and must 
proceed thereon as upon the application of any person interested.

Sec . 745. Rel ea se  of  sur eti es .—When a surety of any executor or 
administrator desires to be released from responsibility on account 
of future acts, he may make application to the district court, or the 
judge thereof, for relief. The court or judge must cause a citation 
to the executor or administrator to be issued, and served personally, 
requiring him to appear at a time and place, to be therein specified, 
and to give other security. If he has absconded, left, or removed 
from the Canal Zone, or if he can not be found, after due diligence 
and inquiry, service may be made as provided in section 740.

Sec . 746. New  sur eti es .—If new sureties be given to the satisfac-
tion of the judge, he may thereupon make an order that the sureties 
who applied for relief shall not be liable on their bond for any sub-
sequent act, default, or misconduct of the executor or administrator.

Sec . 747. Neg le ct  to  gi ve  ne w  su re ti es  for fei ts  let ter s .—If the 
executor or administrator neglects or refuses to give new sureties, to 
the satisfaction of the judge, on the return of the citation, or within 
such reasonable time as the judge shall- allow, unless the surety mak-
ing the application shall consent to a longer extension of time, the 
court or judge must, by order, revoke his letters.

Sec . 748. Applic at io ns  to  be  de ter mi ne d at  any  ti me .—The 
applications authorized by the nine preceding sections of this chap-
ter may be heard and determined at any time. All orders made 
therein must be entered upon the minutes of the court.

Sec . 749. Lia bi li ty  on  bo nd .—The liability of principal and sure-
ties upon the bond of any executor, administrator, or guardian, is in 
all cases to pay in the kind of money or currency in which the 
principal is legally liable.

SPECIAL ADMINISTRATORS, AND THEIR POWERS AND DUTIES

Sec . 750. Speci al  ad min ist ra to r , wh en  appo in ted .—When there 
is delay in granting letters testamentary or of administration from 
any cause, or when such letters are granted irregularly, or no suffi-
cient bond is filed as required, or when no application is made for 
such letters, or when an executor or administrator dies, or is sus-
pended, or removed, the district court or judge, must appoint a spe-
cial administrator to collect and take charge of the estate of the 
decedent in whatever division the same may be found, and to exercise 
such other powers as may be necessary for the preservation of the 
estate; or he may direct the public administrator to take charge of 
the estate.

Sec . 751. Appoin tme nt  of —Issua nc e of  let ter s .—The appoint-
ment may be made at any time upon such notice to such of the per-
sons interested in the estate as the court may deem reasonable. 
After the person appointed has given bond, the clerk must issue 
special letters of administration to such person.

Sec . 752. Pre fer en ce  in  appo in tmen t .—In making the appoint-
ment of a special administrator the court must give preference to 
the person entitled to letters testamentary, or of administration.

Sec . 753. Bon d  an d  oa th  of .—Before any letters issue to any spe-
cial administrator, except to the public administrator, he must give 
bond in such sum as the court or judge may direct, with sureties 
to the satisfaction of the court or judge, conditioned for the faith-
ful performance of his duties; and he must take the usual oath, and 
have the same indorsed on his letters.

Sec . 754. Pow ers  an d du ti es .—The special administrator must 
collect and preserve for the executor or administrator, all the goods,
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chattels, debts, and effects of the decedent, all incomes, rents, issues, 
and profits, claims, and demands of the estate; must take the charge 
and management of, enter upon, and preserve from damage, waste, 
and injury, the real estate, and for any such and all necessary 
purposes may commence and maintain or defend suits and other 
legal proceedings as an administrator; he may sell such perishable 
property as the court may order to be sold, and exercise such other 
powers as are conferred upon him by his appointment, but except 
when appointed with the powers, duties, and obligations of a gen-
eral administrator, as hereinafter provided, he is not liable to an 
action by any creditor on a claim against the decedent.

When a special administrator is appointed pending determination 
of a contest of a will instituted prior to the probate thereof, or 
pending an appeal from an order appointing, suspending, or remov-
ing an executor or administrator, such special administrator shall 
have the same powers, duties, and obligations as a general adminis-
trator, and the letters of administration issued to him shall recite 
that such special administrator is appointed with the powers of a 
general administrator.

Sec . 755. Whe n  lett ers  te st ame nt ary  or  of  ad min is tra ti on  ar e  
gr an ted , spec ia l  ad min ist ra to r ’s  powe rs  cea se .—When letters testa-
mentary or of administration on the estate of the decedent have been 
granted, the powers of the special administrator cease, and he must 
forthwith deliver to the executor or administrator all the property 
and effects of the decedent in his hands; and the executor or admin-
istrator may prosecute to final judgment any suit commenced by 
the special administrator.

Sec . 756. Acco un t .—The special administrator must render an 
account on oath of his proceedings in like manner as other admin-
istrators are required to do.

His fees and those of his attorney shall be fixed by the court: 
Provided, however, That the total fees paid to the special adminis-
trator and executor, or to the special administrator and general 
administrator of an estate must not, together, exceed the sums pro-
vided for in section 858, including the further allowance therein 
provided; and that the total fees paid to the attorneys both of the 
special administrator and executor, or of the special administrator 
and general administrator, must not, together, exceed the sums pro-
vided for in section 859, including the further allowance therein 
provided.

And when the same person does not act as both special administra-
tor and executor, or as special administrator and general adminis-
trator, of the estate, such fees shall be divided between the special 
administrator and executor, or between the special administrator 
and general administrator of the estate, in such proportions as the 
court shall determine to be just and reasonable.

And when the same attorney does not act for both the special 
administrator and executor, or for the special administrator and 
general administrator of the estate, such fees shall be divided between 
the attorneys in such proportion as the court shall determine to be 
just and reasonable.

Sec . 757. Pay men t  of  sec ur ed  deb ts  by  spec ia l  admi nist rat ors .— 
If it shall appear by the verified petition of any special adminis-
trator, or other person interested in any estate in the charge of any 
special administrator, that any of the property of said estate is 
subject to any mortgage, lien or deed of trust, to secure the payment 
of money, and that any amount so secured, either principal or 
interest, is past due and unpaid; that the holder of the security 
threatens or is about to enforce or foreclose the same and that the
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said property exceeds in value the amount of the entire obligation 
thereon, and an order is asked directing or permitting said special 
administrator to pay all or any part of the amount so secured, the 
court or judge shall fix a time for the hearing of said petition and 
shall direct notice of not less than ten days to be given by posting 
in three public places and by personal service on all parties who 
have appeared or their attorneys. At the time so appointed, if 
the allegations of such petition shall be proven to the satisfaction of 
the court and it shall appear to be for the best interests of said 
estate, the court may order the special administrator to pay interest 
or other portions or the whole of the secured debt, and, in its dis-
cretion, may direct the special administrator to take proceedings to 
secure funds for such purpose. Any such order for payment of 
interest may also direct that interest not yet accrued be paid as it 
becomes due and such order shall remain in effect and cover such 
future interest until and unless thereafter for good cause set aside 
or modified by the court upon similar petition and notice to that 
hereinabove provided.

WILLS FOUND AFTER LETTERS OF ADMINISTRATION GRANTED AND MISCEL-
LANEOUS PROVISIONS

Sec . 758. Pree xi stin g gr an t  of  lett ers , wh en  rev ok ed .—Upon 
the admission to probate of a will after a grant of letters of admin-
istration on the ground of intestacy, or upon the admission to probate 
of a later will than the one before admitted to probate, the preexist-
ing grant of letters testamentary or of administration must be 
revoked, and the administrator or executor whose grant of authority 
is thus terminated must render an account of his administration 
within such time as the court may direct.

Sec . 759. Pow er  of  ex ec ut or  in  suc h  a  ca se .—In such case, the 
executor or the administrator with the will annexed is entitled to 
demand, sue for, recover, and collect all the rights, goods, chattels, 
debts, and effects of the decedent remaining unadministered, and 
may prosecute to final judgment any suit commenced by the admin-
istrator before the revocation of his letters of administration.

Sec . 760. Rema in in g ad min ist ra to r  or  ex ec ut or  to  co nti nue  
wh en  hi s  co lle ag ue s ar e  di squ al ifi ed .—In case any one of several 
executors or administrators, to whom letters are granted, dies, 
becomes lunatic, is convicted of an infamous crime, or otherwise 
becomes incapable of executing the trust; or in case the letters testa-
mentary or of administration are revoked or annulled, with respect 
to any one executor or administrator, the remaining executor or 
administrator must proceed to complete the execution of the will 
or administration.

Sec . 761. Who  to  ac t  whe n  all  ac ti ng  are  in co mpet en t .—If all 
such executors or administrators die or become incapable, or the 
power and authority of all of them is revoked, the court must issue 
letters of administration, with the will annexed or otherwise, to the 
widow or next of kin, or others, in the same order and manner as is 
directed in relation to original letters of administration. The admin-
istrators so appointed must give bond in the like penalty, with like 
sureties and conditions, as hereinbefore required of administrators, 
and shall have the like power and authority.

Sec . 762. Exe cu to r  or  ad min ist ra to r  may  re sig n , whe n ; co ur t  
to  appo in t  suc ce ssor  ; li ab il it y  of  out goe r .—Any executor or admin-
istrator may, at any time, by writing, filed in the district court, 
resign his appointment, having first settled his accounts and deliv-
ered up all the estate to the person whom the court shall appoint
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to receive the same. If, however, by reason of any delays in such 
settlement and delivery up of the estate, or for any other cause, the 
circumstances of the estate or the rights of those interested therein 
require it, the court may, at any time before settlement of accounts 
and delivering up of the estate is completed, revoke the letters of such 
executor or administrator, and appoint in his stead an administra-
tor, either special or general, in the same manner as is directed in 
relation to original letters of administration. The liability of the 
outgoing executor or administrator, or of the sureties on his bond, 
shall not be in any manner discharged, released, or affected by such 
appointment or resignation.

Sec . 763. All  ac ts  of  exe cut or , and  so  for th , va li d  unt il  hi s  
pow er  is re vok ed .—All acts of an executor or administrator, as 
such, before the revocation of his letters testamentary or of adminis-
tration, are as valid, to all intents and purposes, as if such executor 
or administrator had continued lawfully to execute the duties of his 
trust.

Sec . 764.—Tra nsc ri pt  of  co ur t  min ute s  to  be  ev id en ce .—A trans-
cript from the minutes of the court, showing the appointment of 
any person as executor or administrator, together with the certificate 
of the clerk, under his hand and the seal of his court, that such person 
has given bond and been qualified, and that letters testamentary 
or of administration have been issued to him and have not been 
revoked, shall have the same effect in evidence as the letters 
themselves.

di squ al ifi ca ti on  of  jud ge

Sec . 765.—Whe n  judg e no t  to  act .—No will shall be admitted 
to probate, or letters testamentary or of administration granted, 
before any judge who is interested as next of kin to the decedent, 
or as a legatee or devisee under the will, or when he is named as 
executor or trustee in the will, or is a witness thereto, or is in any 
other manner interested or disqualified from acting.

REMOVALS AND SUSPENSIONS IN CERTAIN CASES

Sec . 766. Sus pe ns io n  of  powe rs  of  ex ec ut or  or  admi ni st ra to r .— 
Whenever the district judge has reason to believe from his own 
knowledge, or from credible information, that any executor or 
administrator has wasted, embezzled, or mismanaged, or is about 
to waste or embezzle the property of the estate committed to his 
charge, or has committed or is about to commit a fraud upon the 
estate, or is incompetent to act, or has removed or is about to remove 
from the Canal Zone, or has wrongfully neglected the estate, or has 
long neglected to perform any act as such executor or administrator, 
he must, by an order entered upon the minutes of the court, direct 
such executor or administrator to be cited to appear and show cause 
why his letters should not be revoked, and may also suspend the 
powers of such executor or administrator, until the matter is 
investigated.

Sec . 767.—Rev oca ti on  of  lett ers .—If the executor or adminis-
trator fails to appear in obedience to the citation, or, if he appears, 
and the court is satisfied from the evidence, that there exists cause 
for his removal, his letters must be revoked.

Sec . 768. Any  party  in ter este d  may  app ea r  on  he ar in g .—At the 
hearing, any person interested in the estate may appear and file his 
allegations in writing, showing that the executor or administrator 
should be removed; to which the executor or administrator may 
demur or answer, as hereinbefore provided. The issues raised must 
be heard and determined by the court.
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Sec . 769. Not ic e  to  ab sco nd in g  ex ec ut or s  an d  ad mi ni stra to rs .— 
If the executor or administrator has absconded or conceals himself, 
or has removed or absented himself from the Canal Zone, notice may-
be given him of the pendency of the proceedings by publication, in 
such manner as the court may direct, and the court may proceed 
upon such notice as if the citation had been personally served.

Sec . 770. May  co mpel  at te nd an ce .—In the proceedings author-
ized by the preceding sections of this subchapter, for the removal of 
an executor or administrator, the court may compel his attendance 
by attachment, and may compel him to answer questions, on oath, 
touching his administration, and, upon his refusal so to do, may- 
commit him until he obey, or may revoke his letters, or both.

CHAPTER 26.—INVENTORY AND COLLECTION OF 
EFFECTS OF DECEDENTS

in ve nt or y , appr ai seme nt , an d  posse ssi on  of  est ate

Sec . 771. Inv en to ry  an d  appr ai seme nt  to  be  re tu rn ed .—Every 
executor or administrator must make and return to the court, within 
thirty days after his appointment, a true inventory, and, also, if the 
court so direct, an appraisement of all the estate of the decedent 
which has come to his possession or knowledge.

Sec . 772. Appra ise rs  of  est at es  of  de ce as ed  pe rs on s .—To make 
the appraisement, the court or judge must appoint three disinterested 
persons, any two of whom may act.

Each of said appraisers is entitled to receive from each estate he 
appraises, as compensation for his services, such sum as may be 
fixed by the court or judge.

The appraisers or appraiser must, with the inventory, file a verified 
account of their or his services and disbursements.

No clerk or deputy, nor any person related by consanguinity or 
affinity to or connected by marriage with, or being a partner or 
employee of the judge of the court, shall be appointed or shall be 
competent to act as appraiser in any estate, or matter or proceeding 
pending before said judge or in said court.

Sec . 773. Oath  of  ap pra is er s ; in ve nt or y mus t  sho w wha t .— 
Before proceeding to the execution of their duty, the appraisers must 
take and subscribe an oath, to be attached to the inventory, that they 
will truly, honestly, and impartially appraise the property exhibited 
to them, according to the best of their knowledge and ability.

They must then proceed to estimate and appraise the property; 
each item of property must be set down separately, with the value 
thereof in dollars and cents in figures, opposite the items respectively.

The inventory must contain all the estate of the decedent, real and 
personal, a statement of all debts, bonds, mortgages, notes, and other 
securities for the payment of money belonging to the decedent, speci-
fying the name of the debtor in each debt or security, the date, the 
sum originally payable, the indorsement thereon (if any), with 
their dates, and the sum which, in the judgment of the appraisers, 
may be collected on each debt or security; and a statement of the 
interest of the decedent in any partnership of which he was a mem-
ber, to be appraised as a single item.

t The inventory must also show, so far as the same can be ascertained 
by the executor or administrator, what portion of the property is 
community property, and what portion is the separate property of 
the decedent.

t Sec . 774. Inv en to ry  to  ac co un t  for  mo ne ys ; if  al l  mo ne y , no  
appr ai seme nt  nec essar y .—The inventory must also contain an 
account of all moneys belonging to the decedent which have come.
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to the hands of the executor or administrator, and if none, the fact 
must be so stated in the inventory.

Sec . 775. Effect  of  na min g  a  de bto r  ex ec ut or .—The naming of 
a person as executor does not thereby discharge him from any just 
claim which the testator has against him, but the claim must be 
included in the inventory, and the executor is liable for the same, 
as for so much money in his hands, when the debt or demand becomes 
due.

Sec . 776. Disc ha rg e or  be qu est  of  de bt  aga in st  ex ec ut or .—The 
discharge or bequest in a will, of any debt or demand of the testator 
against the executor named, or any other person, is not valid against 
the creditors of the decedent, but is a specific bequest of the debt 
or demand. It must be included in the inventory, and, if necessary, 
applied in the payment of the debts. If not necessary for that pur-
pose, it must be paid in the same manner and proportion as other 
specific legacies.

Sec . 777. To make  oa th  to  in ve nt or y .—The inventory must be 
signed by the appraisers, if any there be, and the executor or 
administrator must take and subscribe an oath, before an officer 
authorized to administer oaths, that the inventory contains a true 
statement of all the estate of the decedent which has come to his 
knowledge and possession, and particularly of all money belonging 
to the decedent, and of all just claims of the decedent against the 
affiant. The oath must be indorsed upon or annexed to the inventory.

Sec . 778. Lett ers  may  be  re vo ke d  for  ne gl ec t  of  ad min ist ra to r .— 
If an executor or administrator neglects or refuses to return the 
inventory within the time prescribed, or within such further time, 
not exceeding two months, which the court or judge shall, for 
reasonable cause, allow, the court may, upon notice, revoke the let-
ters testamentary or of administration, and the executor or adminis-
trator is liable on his bond for any injury to the estate, or any 
person interested therein, arising from such failure.

Sec . 779. Inv en to ry  of  af te rd isc ov er ed  prope rty .—Whenever 
property not mentioned in an inventory that is made and filed, 
comes to the possession or knowledge of an executor or administra-
tor, he must cause the same to be appraised in the manner pre-
scribed in this subchapter, and an inventory thereof to be returned 
within two months after the discovery; and the making of such 
inventory may be enforced, after notice, by attachment or removal 
from office.

Sec . 780. Exe cu to r  en ti tle d  to  possess  al l  of  es ta te  of  de ce -
de nt .—The executor or administrator is entitled to the possession 
of all the real and personal estate of the decedent, and to receive 
the rents and profits of the real estate until the estate is settled or 
until delivered over by the order of the court to the heirs or devisees; 
and must keep in good tenantable repair all houses, buildings and 
fixtures thereon which are under his control. After the expiration 
of the time for the presentation of claims, he is not entitled to 
recover the possession of any property of the estate from any heir, 
who has succeeded to the property in his possession or from any 
devisee, or legatee, to whom the property has been devised or 
bequeathed, or from the assignee of any such heir, devisee, or legatee, 
unless he proves that the same is necessary for the payment of 
debts or legacies, or of expenses of administration already accrued, 
or for distribution to some other heir, devisee, or legatee entitled 
thereto. The heirs or devisees may themselves, or jointly with the 
executor or administrator, maintain an action for the possession 
of the real estate, or for the purpose of quieting title to the same,

3051°—33----- 66
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against anyone except the executor or administrator; but this sec-
tion shall not be so construed as requiring them so to do.

Sec . 781. Exe cu to r  or  admi nist rat or  to  de li ve r  re al  est ate  to  
he ir s  or  de vi see s .—Unless it satisfactorily appear to the court that 
the rents, issues, and profits of the real estate for a longer period 
are necessary to be received by the executor or administrator, where-
with to pay the debts of the decedent, or that it will probably be 
necessary to sell the real estate for the payment of such debts, the 
court at the end of the time limited for the presentation of claims 
against the estate, must direct the executor or administrator to 
deliver possession of all the real estate to the heirs at law or 
devisees.

em be zz le me nt  an d  sur re nd er  of  pro per ty  of  est ate

Sec . 782. Embe zzli ng  effec ts  of  a  de ce de nt .—If any person em-
bezzles, conceals, smuggles, or fraudulently disposes of any of the 
moneys, goods, chattels, or effects of a decedent, he is chargeable 
therewith, and liable to an action by the executor or administrator 
of the estate for double the value of the property so embezzled, con-
cealed, smuggled, or fraudulently disposed of, to be recovered for 
the benefit of the estate.

Sec . 783. Cita tio n  to  per son  susp ec te d  of  emb ez zl emen t , co n -
ce al men t , an d  so for th , of  prope rty .—If any executor, administra-
tor, or other person interested in the estate of a decedent, complains 
to the district court or judge, on oath, that any person is suspected 
to have concealed, embezzled, smuggled, or fraudulently disposed of 
any moneys, goods, or chattels of the decedent, or has in his possession 
or knowledge any deeds, conveyances, bonds, contracts, or other 
writings, which contain evidences of or tend to disclose the right, 
title, interest, or claim of the decedent to any real or personal estate, 
or any claim or demand, or any lost will, the said court or judge 
may cite such person to appear before such court, and may examine 
him on oath upon the matter of such complaint. But if he appears 
and is found innocent, his necessary expenses must be allowed him 
out of the estate.

Sec . 784. Refusa l  to  ob ey  ci ta tio n , pen al ty  for , an d for  
emb ez zl eme nt ; may  be  co mpe ll ed  to  dis cl ose  by  impr iso nm en t ; 
lia bl e  for  do ub le  da ma ge s .—If the person so cited refuses to appear 
and submit to an examination, or to answer such interrogatories as 
may be put to him, touching the matters of the complaint, the court 
may, by warrant for that purpose, commit him to jail, there to 
remain in close custody until he submits to the order of the court 
or is discharged according to law. If, upon such examination, it 
appears that he has concealed, embezzled, smuggled, or fraudulently 
disposed of any moneys, goods, or chattels of the decedent, or that 
he has in his possession or knowledge any deeds, conveyances, bonds, 
contracts, or other writings containing evidences of or tending to 
disclose the right, title, interest, or claim of the decedent to any 
real or personal estate, claim, or demand, or any lost will of the 
decedent, the court may make an order requiring such person to 
disclose his knowledge thereof to the executor or administrator, and 
may commit him to jail, there to remain until the order is complied 
with, or he is discharged according to law; and all such interroga-
tories and answers must be in writing, signed by the party examined, 
and filed in the court. In addition to the examination of the party, 
witnesses may be produced and examined on either side.

Sec . 785. Per son s in tru sted  wi th  esta te  of  de ce de nt  may  be  
ci te d  to  acc oun t .—The district court or judge, upon the complaint, 
on oath, of any executor or administrator, may cite any person who
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has been intrusted with any part of the estate of the decedent to 
appear before such court, and require him to render a full account, 
on oath, of any moneys, goods, chattels, bonds, accounts, or other 
property or papers belonging to the estate, which have come to his 
possession in trust for the executor or administrator, and of his 
proceedings thereon; and if the person so cited refuses to appear 
and render such account, the court may proceed against him as 
provided in the preceding section.

CHAPTER 27.—PROVISION FOR THE SUPPORT OF THE 
FAMILY

Sec . 786. Wid ow  and  min or  ch ild re n  may  re mai n  in  po ssessi on  
of  fur ni tu re  an d  ap pa re l .—When a person dies leaving a widow or 
minor children, the widow or children, until letters are granted and 
the inventory is returned, are entitled to remain in possession of all 
the wearing apparel of the family, and of all the household furniture 
of the decedent, and are also entitled to a reasonable provision for 
their support, to be allowed by the district court or judge.

Cro ss  Refer enc e

Clothing of decedent and household effects not exceeding in value $2,500 to 
go to surviving wife without administration, see Civil Code, section 418.

Sec . 787. All  pro per ty  ex emp t  fro m ex ec ut io n  to  be  set  apar t  
for  use  of  fami ly .—Upon the return of the inventory, or at any 
subsequent time during the administration, the court may, on peti-
tion therefor, set apart for the use of the surviving husband or wife, 
or, in case of his or her death, to the minor children of the decedent, 
all the property exempt from execution.

Sec . 788. Not ic e  of  he ar in g ; to  wh om  sen t .—When the petition 
mentioned in section 787 is filed the clerk of the court must set the 
petition for hearing by the court and give notice thereof by causing 
notices to be posted in at least three public places in the division, one 
of which must be at the place where the court is held, containing the 
name of the decedent, the name of the petitioner, the nature of the 
application, and the time at which the same will be heard. Such 
notice must be given at least ten days before the hearing, and a copy 
thereof must be mailed at least ten days before the day appointed 
for the hearing to the executor or administrator, if he be not the 
petitioner, and to any person named as coexecutor or coadministrator 
not petitioning, and upon the attorney of any person who has 
appeared or given notice of appearance (by an attorney) in the 
estate as heir, legatee, devisee, next of kin, or creditor, or as otherwise 
interested, addressed to them at their places of residence, or office, if 
known, and if not known, then to the place where the proceedings 
are pending. Proof of such posting and mailing must be made at 
the hearing.

Sec . 789. Cou rt  may  make  ext ra  all owa nc e .—If the property set 
apart is insufficient for the support of the widow and children, or 
either, the court or judge must take such reasonable allowance out of 
the estate as shall be necessary for the maintenance of the family, 
according to their circumstances, during the progress of the settle-
ment of the estate, which, in case of an insolvent estate, must not be 
longer than one year after granting letters testamentary or of 
administration.

Sec . 790. Payme nt  of  al lo wa nc e .—Any allowance made by the 
court or judge, in accordance with the provisions of this chapter, 
must be paid in preference to all other charges; except funeral
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charges and expenses of administration; and any such allowance, 
whenever made, may, in the discretion of the court or judge, take 
effect from the death of the decedent.

Sec . 791. Pro per ty  se t  apa rt , ho w  appo rt io ne d .—When property 
is set apart to the use of the family, in accordance with the provisions 
of this chapter, such property, if the decedent left a surviving spouse 
and no minor child, is the property of such spouse. If the decedent 
left also a minor child or children, the one half of such property 
belongs to the surviving spouse, and the remainder to the child, or in 
equal shares to the children, if there are more than one. If there is 
no surviving spouse, the whole belongs to the minor child or children.

Sec . 792. Admin ist ra ti on  of  esta te  no t  exc eed in g $i,ooo  in  
va lu e .—If a deceased person leave a widow or minor child or minor 
children and upon the return of the inventory of the estate of such 
deceased person it shall appear to the court or judge by the verified 
petition of the personal representative of such deceased person or his 
widow or of the guardian of his minor children or of any of them 
that the net value of the whole estate of said deceased over and above 
all liens or encumbrances of record at the date of the death of said 
deceased does not exceed the sum of $1,000, not including the prop-
erty excepted from administration under section 418 of the Civil 
Code, the court, or judge, shall, by order, require all persons inter-
ested to appear on a day fixed to show cause why the whole of said 
estate should not be assigned for the use and support of the family 
of the deceased.

Not ice  of  he ar in g .—Notice thereof shall be given and proceedings 
had in the same manner as provided in section 788.

Pro ce ed in gs  on  he ar in g .—If upon the hearing, the court finds 
that the net value of the estate over and above all liens or encum-
brances of record at the date of the death of said deceased does not 
exceed the sum of $1,000, not including the property excepted from 
administration under section 418 of the Civil Code, it shall, by decree 
for that purpose, assign to the widow of the deceased, if there be a 
widow, or if there be no widow, then to the minor children of the 
deceased, if there be minor children, the whole of the estate, subject 
to whatever mortgages, liens, or encumbrances there may be upon 
said estate at the time of the death of said deceased, after the pay-
ment of the expenses of the last illness of the deceased, funeral 
charges, and expenses of administration, and the title thereof shall 
vest absolutely in such widow, if there is a widow, or if there is no 
widow, in the minor children or child, subject to whatever mort-
gages, liens or encumbrances there may be upon said estate at the 
time of the death of the deceased, and there must be no further pro-
ceedings in the administration, unless further estate be discovered. 

, Sec . 793. Whe n  al l  pro per ty  to  go  to  ch il dr en .—If the widow 
has a maintenance derived from her own property equal to the por-
tion set apart to her by the preceding sections of this chapter, the 
whole property so set apart must go to the minor children.

CHAPTER 28.—CLAIMS AGAINST ESTATE

, Sec . 794. Not ic e  to  cre di to rs  of  de ce de nt s ’ est at es .—Every exec-
utor or administrator must, immediately after his letters are issued, 
cause to be published in some newspaper of general circulation in the 
Canal Zone, a notice to the creditors of the decedent, requiring all 
persons having claims against said decedent to file them, with the 
necessary vouchers, in the office of the clerk of the court, or to exhibit 
them, with the necessary vouchers, to the executor or administrator, 
at the place of his residence or business to be specified in the notice.
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Such notice must be published not less than once a week for four 
weeks. In case such executor or administrator resigns, or is removed, 
before the time expressed in the notice, his successor must give notice 
only for the unexpired time allowed for such filing or presentation: 
Provided, however, That the publication may in the discretion of 
the court, be dispensed with, in which event the court may direct 
notice by posting in three public places in the Canal Zone for a 
period of four weeks.

Sec . 795. Time  ex pre ssed  in  th e no ti ce .—The time expressed in 
the notice must be ten months after its first publication, when the 
estate exceeds in value the sum of $10,000, and four months when it 
does not.

Sec . 796. Fiei ng  co py  of  pri nt ed  no tic e to  cr ed it or s .—Within 
thirty days after the first publication of notice to creditors, the exec-
utor or administrator must file or cause to be filed in the court a copy 
of said notice to creditors accompanied by a statement, setting forth 
the date of the first publication thereof and the name of the news-
paper in which the same is printed, or the dates and places of post-
ing, if the posting of notices be directed.

Sec . 797. Rec or di ng  de cr ee  of  not ice  to  cr ed it or s .—After the 
notice is given, as required by section 794, a copy thereof, with the 
affidavit of due publication or posting, must be filed and upon such 
affidavit or other testimony to the satisfaction of the court, an order 
or decree showing that due notice to creditors has been given, and 
directing that such order or decree be entered in the minutes, must 
be made by the court.

Sec . 798. Cla ims  no t  fi led  are  ba rre d .—All claims arising upon 
contracts, whether the same be due, not due, or contingent, and all 
claims for funeral expenses and expenses of the last sickness must be 
filed or presented within a time limited in the notice, and any claim 
not so filed or presented is barred forever: Provided, however, That 
when it is made to appear by the affidavit of the claimant to the 
satisfaction of the court, or judge, that the claimant had no notice 
as provided in this chapter, by reason of being out of the Canal Zone, 
it may be filed or presented at any time before a decree of distribu-
tion is entered.

A brief description of every claim filed must be entered by the 
clerk in the register, showing the name of the claimant, the amount 
and character of the claim, the rate of interest, if any, and the date 
of filing.

Sec . 799. Cla ims  must  be  swor n  to .—Every claim which is due, 
when filed with the clerk, or presented to the executor or adminis-
trator, must be supported by the affidavit of the claimant, or some 
one in his behalf, that the amount is justly due, that no payments 
have been made thereon which are not credited, and that there are 
no offsets to the same, to the knowledge of the affiant. If the claim 
be not due when filed or presented, or be contingent, the particulars 
of such claim must be stated. When the affidavit is made by a 
person other than the claimant, he must set forth in the affidavit the 
reason why it is not made by the claimant. The oath may be taken 
before any officer authorized to administer oaths.

The executor or administrator may also require satisfactory 
vouchers or proofs to be produced in support of the claim.

No greater rate of interest shall be allowed upon any claim after 
its approval by the administrator or executor and judge than is 
allowed on judgments obtained in the district court.

Sec . 800. Cla ims  to  be  al lo we d or  rej ect ed .—When a claim, 
accompanied by the affidavit required in this chapter, has been filed 
with the clerk, the executor or administrator must allow or reject
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it, and his allowance or rejection thereof must be in writing and 
filed with the clerk. If the executor or administrator so allow the 
claim after filing, the clerk must, immediately after the filing of 
such allowance, present the claim, together with the allowance, to 
the judge, and must at the time of such presentation indorse on the 
claim the date thereof. The judge must indorse upon the claim so 
filed his allowance or rejection, with the date thereof. When a 
claim, accompanied by the affidavit required in this chapter, is 
presented to the executor or administrator before filing, he must 
indorse thereon his allowance or rejection, with the day and date 
thereof. If he allows the claim so presented, it must be presented 
to the judge for his approval, who must in the same manner indorse 
upon it his allowance or rejection, and, if allowed, it must, within 
thirty days thereafter, be filed with the clerk.

Refusa l  or  ne gl ec t  of  ex ec ut or  to  al lo w or  re jec t  cl ai m .—• 
If, where a claim has been filed without presentation, the executor 
or administrator refuse or neglect to file such allowance or rejection 
for ten days after the claim has been filed, or if, where a claim 
has been presented before filing, the executor or administrator refuse 
or neglect to indorse such allowance or rejection for ten days after 
the claim has been presented to him, or if the judge refuse or neglect 
to indorse such allowance or rejection for ten days after the claim 
has been presented to him, such refusal or neglect may, at the option 
of the claimant, be deemed equivalent to a rejection on the tenth 
day; and if the presentation be made before filing by a notary, the 
certificate of such notary, under seal, shall be prima facie evidence 
of such presentation and the date thereof.

Act in g  on  cl ai m aft er  ex pir at io n  of  ti me  to  pre sen t .—If the 
claim be filed with the clerk, or-presented to the executor or admin-
istrator, before the expiration of the time limited for the filing or 
presentation of claims, the same is filed or presented in time, though 
acted upon by the executor or administrator, and by the judge, after 
the expiration of such time.

Cla im pay ab le  in  pa rt ic ul ar  ki nd  of  mo ne y .—If the claim is 
payable in a particular kind of money or currency, it shall, if 
allowed, be payable only in such money or currency.

Effect  of  al lo wa nc e .—Every claim allowed by the executor or 
administrator and approved by the judge shall be ranked among 
the acknowledged debts of the estate, to be paid in due course of 
administration.

Ent ry  of  da te  of  al lo wa nc e .—The dates of allowance of every 
such claim, together with the amount allowed, must be entered in 
the register by the clerk after the allowance thereof by the judge.

Sec . 801.—Ori gi na l  in str ume nt  ne ed  no t  be  fil ed  wi th  cl ai m .— 
If the claim be founded on a bond, bill, note, or any other instru-
ment, the original need not be filed or presented, but a verified copy 
of such instrument with all indorsements must be attached to the 
statement of the claim and filed therewith, and the original instru-
ment must be exhibited, if demanded by the executor or administra-
tor or judge, unless it be lost or destroyed, in which case the claim-
ant must accompany his claim when filed or presented by his affi-
davit, containing a copy or particular description of such instru-
ment, and stating its loss or destruction.

If the claim, or any part thereof, be secured by a mortgage or 
other lien which has been recorded in the office of the Registrar 
of Property, it shall be sufficient to describe the mortgage or lien, and 
refer to the date, volume, and page of its record.
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If, in any case, the claimant has left any original voucher in the 
hands of the executor or administrator, or suffered the same to be 
filed with the clerk, he may withdraw the same, when a copy 
thereof has been already, or is then, attached to his claim.

Sec . 802. Reje ct io n  of  cl ai m aga in st  est ate s .—-When a claim is 
rejected either by the executor or administrator, or the judge, writ-
ten notice of such rejection shall be given by the executor or admin-
istrator to the holder of such claim or to the person filing or pre-
senting the same, and the holder must bring suit in the proper 
court against the executor or administrator within three months 
after the date of service of such notice if the claim be then due 
or within two months after it becomes due, otherwise the claim shall 
be forever barred.

If the residence of the claimant is not known, and the same shall 
be made to appear to the satisfaction of the court, the court shall 
by its order require the notice to be served on the claimant by filing 
with the clerk.

Sec . 803. Cla ims  ba rre d  by  sta tu te .—No claim must be allowed by 
the executor or administrator, or by the district judge, which is 
barred by the statute of limitations. When a claim is presented 
to the judge for his allowance, he may, in his discretion, examine 
the claimant and others, on oath, and hear any legal evidence touch-
ing the validity of the claim.

Allo wed  cla ims  no t  affec ted  by  st at ut e of  li mit at io ns .—No 
claim against any estate which has been filed and allowed, or pre-
sented and allowed, is affected by the statute of limitations, pending 
the proceedings for the settlement of the estate.

Sec . 804. Act io ns  on  cl ai ms .—No holder of any claim against 
an estate shall maintain any action thereon, unless the claim is first 
filed with the clerk, or presented to the executor or administrator, 
except in the following case: An action may be brought by any 
holder of a mortgage or lien to enforce the same against the prop-
erty of the estate subject thereto, where all recourse against any 
other property of the estate is expressly waived in the complaint, 
but no counsel fees shall be recovered in such action unless such 
claim be so filed or presented.

Sec . 805. Time  of  li mit ati on .—The time during which there shall 
be a vacancy in the administration must not be included in any limi-
tations herein prescribed.

Sec . 806. Act io n  pen di ng  at  de ce de nt ’s de at h .—If an action is 
pending against the decedent at the time of his death, the plaintiff 
must in like manner file his claim with the clerk, or present it to 
the executor or administrator for allowance or rejection, authenti-
cated as required in other cases; and no recovery shall be had in 
the action unless proof be made of such filing or presentation.

Sec . 807. All ow an ce  in  part .—Whenever the executor or admin-
istrator or the judge shall act upon any claim that may be filed with 
the clerk, or presented to the executor or administrator, and is willing 
to allow the same in part, he must state in his allowance the amount 
he is willing to allow. If the creditor refuse to accept the amount 
allowed in satisfaction of his claim, he shall recover no costs in any 
action therefor brought against the executor or administrator, unless 
he recover a greater amount than that offered to be allowed.

Sec . 808. Effec t  of  jud gme nt  aga in st  ex ec ut or .—A judgment 
rendered against an executor or administrator, upon any claim for 
money against the estate of his testator or intestate, only establishes 
the claim in the same manner as if it had been allowed by the execu-
tor or administrator and the judge; and the judgment must be that
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the executor or administrator pay, in due course of administration, 
the amount ascertained to be due. A certified transcript of the orig-
inal docket of the judgment must be filed among the papers of the 
estate in court. No execution must issue upon such judgment, nor 
shall it create any lien upon the property of the estate, or give to the 
judgment creditor any priority of payment.

Sec . 809. Jud gme nt  aga in st  de ce de nt .—When any judgment has 
been rendered for or against the testator or intestate in his lifetime, 
no execution shall issue thereon after his death, except as provided 
in section 355. A judgment against the decedent for the recovery of 
money must be filed with the clerk, or presented to the executor or 
administrator, like any other claim. If execution is actually levied 
upon any property of the decedent before his death, the same may be 
sold for the satisfaction thereof; and the officer making the sale 
must account to the executor or administrator for any surplus in his 
hands. A judgment creditor having a judgment which was rendered 
against the testator or intestate in his lifetime, may redeem any real 
estate of the decedent from any sale under foreclosure, or execution, 
in like manner and with like effect as if the judgment debtor were 
still living.

Sec . 810. Dispu te d cl ai m may  be  re fer re d to  re fer ee .—If the 
executor or administrator doubts the correctness of any claim pre-
sented to him or filed with the clerk, he may enter into an agreement 
in writing with the claimant to refer the matter in controversy to 
some disinterested person, to be approved by the court or judge. 
Upon filing the agreement and approval of such court or judge, in 
the office of the clerk of the court, the clerk must enter a minute 
of the order referring the matter in controversy to the person so 
selected, or, if the parties consent, a reference may be had in the 
court; and the report of the referee, if confirmed, establishes or 
rejects the claim the same as if it had been allowed or rejected by 
the executor or administrator and judge.

Sec . 811. Tri al  by  re fe re e , ho w  co nfi rme d , an d  it s  effe ct .—The 
referee must hear and determine the matter, and make his report 
thereon to the court in which his appointment is entered. The same 
proceedings shall be had in all respects, and the referee shall have 
the same powers, be entitled to the same compensation and subject 
to the same control, as in other cases of reference. The court may 
remove the referee, appoint another in his place, set aside or confirm 
his report and adjudge costs, as in actions against executors or 
administrators, and the judgment of the court thereon shall be as 
valid and effectual, in all respects, as if the same had been rendered 
in a suit commenced by ordinary process.

Sec . 812. Lia bi li ty  of  ex ec ut or , an d  so  for th , for  co st s .—When 
a judgment is recovered, with costs, against any executor or adminis-
trator, he shall be individually liable for such costs, but they must 
be allowed him in his administration accounts, unless it appears 
that the suit or proceeding in which the costs were taxed was prose-
cuted or defended without just cause.

’ Sec . 813. Exe cu to r ’s cl ai m .—If the executor or administrator is 
a creditor of the decedent, his claim duly authenticated by affidavit 
shall be filed with the clerk, and must be presented by the clerk for 
allowance or rejection to the judge, who shall allow or reject it, and its 
allowance by the judge is sufficient evidence of its correctness, and it 
must be paid as other claims in due course of administration. If, 
however, the judge reject the claim, action thereon may be had against 
the estate by the claimant, and summons must be served upon the
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judge, who may appoint an attorney, at the expense of the estate, 
to defend the action. If the claimant recover no judgment, he must 
pay all costs, including defendant’s reasonable attorney’s fees, to be 
fixed by the court.

Sec . 814. Exe cu to r  ne gl ec ti ng  to  gi ve  no ti ce  to  cr ed it or s , to  be  
remo ved .—If an executor or administrator neglects for two months 
after his appointment to give notice to creditors, as prescribed by 
this chapter, the court must revoke his letters, and appoint some other 
person in his stead, equally or the next in order entitled to the 
appointment.

Sec . 815. Stat emen t  of  cla ims  aga inst  esta te .—At the same 
time at which he is required to return an inventory, the executor or 
administrator must also return a statement of all claims against 
the estate which have been filed with the clerk, or presented to the 
executor or administrator, if so required by the court, or judge, 
and from time to time thereafter he must present a statement of 
claims subsequently so filed or presented, if so required by the court 
or judge. In all such statements he must designate the names of the 
creditors, the nature of each claim, when it became due, or will 
become clue, and whether it was allowed or rejected by him, or not 
yet acted upon.

Sec . 816. Pay men t  of  de bt s be ar in g  in te re st .—If there be any 
debt of the decedent bearing interest, whether filed or not, or whether 
presented or not, the executor or administrator may, by order of the 
court, pay the amount then accumulated and unpaid, or any part 
thereof, at any time when there are sufficient funds properly appli-
cable thereto, whether said claim be then due or not; and interest 
shall thereupon cease to accrue upon the amount so paid.

Sec . 817. Whe n  cla ima nt  ca n  no t  be  fou nd ; de posi t  wit h  col -
lec to r .—Whenever any claim has been filed or presented and shall 
have been approved by the executor or administrator and by the 
judge, but the same has not been paid, and the estate is in all other 
respects ready to be closed, if it be made to appear to the satisfaction 
of the court or judge, by affidavit, or by testimony, taken in open 
court, that the same can not be, and has not been, paid because the 
claimant can not be found, the court or judge shall make an order 
fixing the amount of said claim, with interest, if any, and directing 
the executor or administrator to deposit the amount with the collector 
of the Panama Canal, who shall give a receipt for the same, and who 
shall be liable upon his official bond therefor. Such executor or 
administrator shall at once make the deposit in accordance with such 
order of court and shall forthwith proceed to close up and settle 
such estate. Upon the final settlement of his accounts, the receipt 
of such collector shall be received as a proper voucher for the pay-
ment of such claim, and shall have the same force and effect as if 
executed by such claimant.

Any person claiming to be entitled to any amount so deposited 
with the collector, may, within five years after such deposit, petition 
the court or judge for any order directing payment to the said claim-
ant. A copy of such petition shall be served on the collector and 
thereafter no such amount shall be covered into the Treasury of the 
United States, as hereinafter directed, until so ordered by the court.

If no one claims the amount, as herein provided, or if a claim be 
made and disallowed and the court so directs, such amount devolves 
to the United States and shall be covered into the Treasury by the 
collector as miscellaneous receipts.
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CHAPTER 29.—SALES AND CONVEYANCES OF 
PROPERTY OF DECEDENTS

Sec . 818. Esta te  cha rge abl e  wi th  de bt s  ; no  pri or it y .—All of the 
property of a decedent shall be chargeable with the payment of the 
debts of the deceased, the expenses of administration, and the allow-
ance to the family, except as otherwise provided in this code and in 
the Civil Code. And the said property, personal and real, may be 
sold in the manner prescribed in this chapter. There shall be no 
priority as between personal and real property for the purposes of 
this section.

Sec . 819. Con fir mati on  of  sal es .—All sales of property must be 
reported under oath to and confirmed by the court, before the title 
to the property passes.

Sec . 820. Per ish abl e  an d  de pre ci at in g  pro per ty  to  be  sol d .—At 
any time after receiving letters, the executor, administrator, or spe-
cial administrator may sell perishable and other personal property 
likely to depreciate in value, or which will incur loss or expense by 
being kept, and so much other personal property as may be necessary 
to pay the allowance made to the family of the decedent. The exec-
utor, administrator, or special administrator is responsible for the 
property unless, after making a sworn return, and on a proper show-
ing, the court shall approve the sale.

Sec . 821. Sal e of  per son al  pro per ty  by  ex ec ut or  or  ad mini s -
tr at or .—If claims against the estate have been allowed, and a sale 
of property is necessary for their payment, or for the expenses of 
administration, or for the payment of legacies, the executor or 
administrator may sell all or so much of the personal property as 
may be necessary therefor. He may also make a sale from time to 
time, so long as any personal property remains in his hands, and 
sale thereof is necessary. If it appear for the best interests of the 
estate, he may, at any time after filing the inventory, in like manner 
sell the whole or any part of the personal property belonging to the 
estate, whether necessary to pay debts or not. Such sale to take 
effect only upon confirmation by the court.

Sec . 822. Par tne rsh ip int er es ts  an d ch os es  in  ac ti on , how  
sol d .—Partnership interests or interests belonging to any estate by 
virtue of any partnership formerly existing, interest in personal 
property pledged, and choses in action, may be sold in the same 
manner as other personal property, when it appears to be for the 
best interest of the estate. Before confirming the sale of any part-
nership interest, whether made to the surviving partner or to any 
other person, the court or judge must carefully inquire into the con-
dition of the partnership affairs, and must examine the surviving 
partner, if in the Canal Zone and able to be present in court.

Sec . 823. Ord er  of  sale s .—In making orders and sales for the 
payment of debts or family allowance, such articles as are not neces-
sary for the support and subsistence of the family of the decedent, 
or are not specially bequeathed, must be first sold.

r Sec . 824. Sal e at  pub li c  au cti on  or  pr iv at e sale .—The sale of 
personal property may be made at public auction or private sale, for 
cash, and after public notice given for at least ten days by notices 
posted in three public places in the Canal Zone, or by publication in 
a newspaper of general circulation in the Canal Zone, or both, as the 
executor or administrator may determine, containing the time and 
place of sale, and a brief description of the property to be sold, unless 
the property to be sold be perishable property, in which latter case 
at least one day’s notice by posting as aforesaid shall be given. 
Public sales must be macle at the courthouse door, or at some other
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public place, or at the residence of the decedent; but no sale shall be 
made of any personal property which is not present at the time of 
sale, unless the court shall otherwise order.

Sec . 825. Exe cu to r  an d  gu ar di an  may  bo rr ow  on  ch att el  mor t -
ga ge .—Whenever in any estate now being administered or that may 
hereafter be administered or in any guardianship proceeding now 
pending or that may hereafter be pending it shall appear to the 
district court or judge to be for the advantage of the estate to 
borrow and raise money upon a note or notes, to be secured by 
chattel mortgage or other lien upon the personal property of any 
decedent or of a minor or an incompetent person, or any part thereof, 
for the purpose of paying the debts of such decedent or such minor 
or incompetent person, the court or judge as often as occasion 
therefor shall arise in the administration of any estate or in the 
course of any guardianship may authorize, empower, and direct 
the executors or administrators or guardian of such minor or incom-
petent person to mortgage such personal property, or any part 
thereof, or to give other security by way of pledge or other lien 
upon such personal property, or any part thereof, and to execute 
a note or notes, to be secured by such mortgage, pledge, or lien: 
Provided, That in order to obtain such authorization, the proceed-
ings to be taken and the effect thereof shall be as follows:

First. Ver ifi ed  peti tio n .—The executor or administrator of any 
estate, or guardian of any minor or incompetent person, or any 
person interested in the estates of such decedents, minors, or incom-
petent persons, may file a verified petition showing:

1. The particular purpose or purposes for which it is proposed to 
make the note or notes and the chattel mortgage or other lien, 
which shall be either to maintain the ward and his family or to 
maintain and educate the ward when a minor, or to pay the debts, 
legacies, or charges of administration, or to pay, reduce, extend, or 
renew some lien or mortgage already subsisting on said property 
or some part thereof.

2. A statement of the facts and circumstances showing the insuffi-
ciency of the income of the estate under guardianship to maintain 
the ward and his family or to maintain and educate the ward when 
a minor and the debts, legacies, charges of administration, liens 
or mortgages to be paid, reduced, extended, or renewed, as the case 
may be.

3. The advantage that may accrue to the estate from raising the 
required money by note or notes and mortgage or other lien, or 
providing for the payment, reduction, extension, or renewal of the 
subsisting liens or mortgages, as the case may be.

4. The amount to be raised, with a general description of the 
property proposed to be mortgaged; and,

5. The names of the legatees and the devisees, if any, and of the 
heirs of the deceased, or of the minor, or of the incompetent per-
son, as the case may be, so far as known to the petitioner.

Second. Upon filing such petition, an order shall be made by the 
court or judge, requiring all persons interested in the estate to 
appear before the court or judge, at a time and place specified, not 
less than four nor more than ten weeks thereafter, then and there 
to show cause why the property (briefly indicating it), or some part 
thereof, should not be hypothecated for the amount mentioned in 
the petition (stating such amount), or such lesser amount as to the 
court or judge shall seem meet, and referring to the petition on 
file for further particulars.
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Third. The order to show cause may be personally served on the 
persons interested in the estate, at least ten days before the time 
appointed for hearing the petition, or may be published for four 
successive weeks in a newspaper of general circulation in the Canal 
Zone.

Fourth. Pro ce ed in gs  upo n he ar in g .—Upon the hearing of the 
order to show cause, having first received satisfactory proof of per-
sonal service or publication of the order to show cause, the court or 
judge must proceed to hear the petition and any objections that may 
be filed or presented thereto. Upon such hearing, witnesses may be 
compelled to attend and testify, in the same manner, and with like 
effect, as in other cases; and if, after a full hearing, the court or 
judge is satisfied that it will be for the advantage of the estate to 
hypothecate the whole or any portion of the property, an order 
must be made authorizing, empowering, and directing the executor 
or administrator, or the guardian of such minor or incompetent 
person, to make such mortgage, pledge, or other lien, and a promis-
sory note or notes to the lender, for the amount of the loan, to be 
secured by said mortgage or other lien.

Wha t  or de r  may  pre scr ib e .—The order may direct that a lesser 
amount than that named in the petition be borrowed, and may pre-
scribe the maximum rate of interest and period of the loan, and may 
direct in what coin or currency it shall be paid, and require that 
the interest and the whole or any part of the principal be paid, from 
time to time, out of the whole estate or any part thereof.

Fifth. Exec uti on  of  no te  an d  mo rt ga ge .—After the making of 
the order to mortgage, the executor, administrator, or guardian of 
a minor or of an incompetent person shall execute and deliver a 
promissory note or notes for the amount and period specified in the 
order, and shall execute a mortgage, pledge, or other lien setting 
forth therein that it is made by authority of the order, and giving 
the date of such order. The note or notes and mortgage or other 
lien shall be signed by the executor, administrator, or guardian as 
such, and shall create no personal liability against the person so 
signing.

Sixth. Every note or notes and mortgage or other lien so made 
shall be effectual to mortgage and hypothecate all the right, title, 
and interest which the decedent, minor, or incompetent person has 
in the property described therein.

No irregularity in the proceedings shall impair or invalidate the 
same or the note or notes and mortgage or other lien given in the 
pursuance thereof, and the mortgagee, his heirs and assigns, shall 
have and possess the same rights and remedies on the note or notes 
and mortgage or other lien as if it had been made by the decedent 
prior to his death, the minor after reaching the age of maturity, 
or the incompetent person when legally competent.

Defi ci enc y  on  for ec lo sur e .—Provided, however, That upon any 
foreclosure, if the proceeds of the encumbered property are insuffi-
cient to pay the note or notes, and mortgage, or other lien, no judg-
ment or claim for any deficiency of such proceeds to satisfy the 
note or notes and mortgage, or the costs or expenses of sale, shall be 
had or allowed, except in cases where the note or notes and mortgage 
were given to pay, reduce, extend, or renew a lien or mortgage sub-
sisting on the property, or some part thereof, at the time of the death 
of the decedent, and the indebtedness secured by such lien or mort-
gage was an allowed and approved claim against his estate, or a lien 
upon the interest of the minor in said property at the time it vested 
in him, or upon the estate of the incompetent at the time the in-
competency of the incompetent person was so declared by the court:
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And provided also, That in cases affecting the estate of the deceased 
persons, the part of the indebtedness remaining unsatisfied must be 
classed and paid with other demands against the estate, as provided 
in sections 875 to 885, with respect to mortgages and other liens 
subsisting at the time of death.

Sec . 826. Whe n  ex ec ut or  or  ad min ist ra to r  may  sel l  rea l  pro p-
er ty .—When it is for the advantage, benefit, and best interests of 
the estate, and those interested therein, that the real estate, or 
some part thereof, or interest therein be sold, the executor or admin-
istrator may sell the same under such terms, conditions, and in the 
manner prescribed by the court.

Sec . 827. Pow er  of  ex ec ut or  or  gu ar di an  to  bo rr ow  mone y  upo n  
unse cur ed  no tes .—Whenever in any estate now being administered 
or that may hereafter be administered, or in any guardianship pro-
ceeding now pending, or that may hereafter be pending, it shall 
appear to the court or judge having jurisdiction of said estate, or 
said minor or incompetent person, to be for the advantage, benefit, 
or best interest of the estate of said minor or incompetent person, 
to borrow money upon a note or notes, without being secured, the 
court or judge, as often as occasion therefor shall arise in the admin-
istration of any estate, or in the course of any guardianship, may 
upon petition and notice of hearing, as provided in this section, 
authorize, empower, and direct the executor or administrator or 
guardian of such minor or incompetent person, to execute a note or 
notes, without security.

The proceeding to be taken to obtain an order to borrow said money 
and execute said note or notes shall be as follows:

First. The executor, or administrator of any estate, or guardian of 
any minor or incompetent person must file a verified petition showing, 

(a) The particular purpose or purposes for which it is proposed 
to borrow said money, and the purpose or purposes for which it is 
to be used.

(b) The advantage or advantages that may accrue to said estate 
from borrowing said money and executing said note or notes.

(c) The amount of money to be borrowed, the rate of interest to 
be paid, and the length of time said note or notes are to run.

Second. Upon filing such petition, the clerk of the court shall fix 
a day for hearing the same by the court.

Third. The petitioner shall cause notice of the hearing to be 
mailed, postage prepaid, to the heirs at law of said decedent, and to 
the devisees and legatees resident in the Canal Zone, and to the near-
est relatives of said minor or incompetent person, resident in the 
Canal Zone, at least ten days before the hearing, addressed to them 
at their respective post-office addresses, if known. Otherwise, at the 
place where the proceedings are pending.

Fourth. At the time and place appointed for said hearing, or at 
such other time and place to which the hearing may be postponed 
by the court, the court must proceed to hear the petition, and any 
objections that may be filed or presented thereto, and, if, after a full 
hearing, the court is satisfied that it will be for the advantage, benefit, 
or best interest of the estate of said decedent, or of said minor or 
incompetent person, to borrow said money, and execute said note or 
notes, without security, an order must be made, authorizing, empower-
ing, and directing the executor, or administrator, or the guardian 
of such minor or incompetent person to borrow said money, and to 
make and execute said note or notes, without security, specifying in 
said order the amount that may be borrowed, the rate of interest 
that is to be paid, and the length of time that said note or notes are 
to run.
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Fifth. After the making of the order to borrow said money and 
execute said note or notes, the executor, administrator, or guardian 
of the minor or incompetent person, shall execute and deliver a prom-
issory note or notes, without security, for the amount, at the rate of 
interest, and for the period prescribed in said order, and said note 
or notes shall be signed by the executor, or administrator or guardian, 
as such, and shall create no personal liability against the person so 
signing.

Sixth. Any note or notes so signed and executed, shall be effectual 
to create a valid obligation and debt against said estate, or said minor 
or incompetent person, and shall be payable out of the funds of said 
estate, and said note or notes shall specify that it is made by authority 
of such order, giving the date thereof.

CHAPTER 30.—POWERS AND DUTIES OF EXECUTORS 
AND ADMINISTRATORS, AND MANAGEMENT OF 
ESTATES.

Sec . 828. Exe cu to rs  to  tak e  poss essi on  of  the  en ti re  est at e .— 
The executor or administrator must take into his possession all the 
estate of the decedent, real and personal, and collect all debts due to 
the decedent or to the estate. For the purpose of bringing suits to 
quiet title, or for partition of such estate, the possession of the execu-
tors or administrators is the possession of the heirs or devisees; such 
possession by the heirs or devisees is subject, however, to the posses-
sion of the executor or administrator, for the purposes of adminis-
tration, as provided in chapters 23 to 36 of this code.

Sec . 829. Act io ns  may  be  mai nt ai ne d  by  an d  ag ai nst  ex ec ut ors  
an d  admi ni str ato rs .—Actions for the recovery of any property, real 
or personal, or for the possession thereof, or to quiet title thereto, 
or to determine any adverse claim thereon, and all actions founded 
upon contracts, may be maintained by and against executors and 
administrators in all cases in which the same might have been main-
tained by or against their respective testators or intestates.

: Sec . 830. May  mai nt ai n  act io ns  for  wa ste , co nv er si on , an d  tre s -
pass .—Executors and administrators may maintain actions against 
any person who has wasted, destroyed, taken, or carried away, or 
converted to his own use, the goods of their testator or intestate, 
in his lifetime. They may also maintain actions for trespass com-
mitted on the real estate of the decedent in his lifetime.

r Sec . 831. Exe cu to r  an d  ad min ist ra to r  may  be  sue d  for  wa ste  or  
tr esp ass  of  de ce de nt .—Any person or his personal representatives 
may maintain an action against the executor or administrator of 
any testator or intestate who in his lifetime has wasted, destroyed, 
taken, or carried away, or converted to his own use, the goods or 
chattels of any such person, or committed any trespass on the real 
estate of such person.

Sec . 832. Sur vi vi ng  par tn er  to  se tt le  up  bu sin ess ; in te re st  
th er ei n  to  be  appr aise d ; ac co un t  to  be  re nd er ed .—When a part-
nership exists between the decedent, at the time of his death, and 
any other person, the surviving partner has the right to continue 

e in possession of the partnership, and to settle its business, but the 
interest of the decedent in the partnership must be included in 
the inventory, and be appraised as other property. The surviving 
partner must settle the affairs of the partnership without delay, 
and account with the executor or administrator, and pay over such 
balances as may from time to time be payable to him, in right of 
the decedent. Upon the application of the executor or administrator, 
the court, or a judge thereof, may, whenever it appears necessary,
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order the surviving partner to render an account, and in case of 
neglect or refusal may, after notice, compel it by attachment; and 
the executor or administrator may maintain against him any action 
which the decedent could have maintained.

Sec . 833. Act io ns  on  bo nd  of  ex ecu to r  or  ad min ist ra to r  may  be  
bro ugh t  by  an ot he r  ad min ist ra to r .—An administrator may, in his 
own name, for the use and benefit of all parties interested in the 
estate, maintain actions on the bond of an executor, or of any former 
administrator of the same estate.

Sec . 834. Wha t  ex ec ut or s  ar e  no t  par ti es  to  act ion s .—In actions 
by or against executors, it is not necessary to join those as parties 
to whom letters were issued, but who have not qualified.

Sec . 835. May  co mpo un d .—Whenever a debtor of the decedent is 
unable to pay all his debts, the executor or administrator, with the 
approbation of the court or judge, may compound with him and give 
him a discharge, upon receiving a fair and just dividend of his 
effects. A compromise may also be authorized when it appears to be 
just, and for the best interest of the estate.

Sec . 836. Reco ve ry  of  pro per ty  fra ud ul en tl y di sposed  of  by  
te sta to r .—When there is a deficiency of assets in the hands of an 
executor or administrator, and when the decedent, in his lifetime, 
has conveyed any real estate, or any rights or interests therein, with 
intent to defraud his creditors, or to avoid any right, debt, or duty of 
any person, or has so conveyed such estate that by law the deeds or 
conveyances are void as against creditors, the executor or adminis-
trator must commence and prosecute to final judgment any proper 
action for the recovery of the same; and may recover for the benefit 
of the creditor all such real estate so fraudulently conveyed; and 
may also, for the benefit of the creditors, sue and recover all goods, 
chattels, rights, or credits which have been so conveyed by the 
decedent in his lifetime, whatever may have been the manner of 
such fraudulent conveyance.

Sec . 837. When  ex ec ut or  to  sue , as  pr ov id ed  in  pre ce di ng  
sec ti on .—No executor or administrator is bound to sue for such 
estate, as mentioned in section 836, for the benefit of the creditors, 
unless on application of creditors, who must pay such part of the 
costs and expenses of the suit, or give such security to the executor 
or administrator therefor, as the court or judge shall direct.

Sec . 838. Dispo sit io n of  est ate  rec ov ere d .—All real estate so 
recovered must be sold for the payment of debts, in the same manner 
as if the decedent had died seised thereof, upon obtaining an order 
therefor from the court; and the proceeds of all goods, chattels, 
rights, and credits so recovered must be appropriated in payment 
of the debts of the decedent in the same manner as other property 
in the hands of the executor or administrator. The remainder of 
the proceeds, after all the debts of the decedent have been paid, 
must be paid to the person from whom such property was recovered.

Sec . 839. Cou rt  may  or de r fun ds  dep osi te d .—The court is 
empowered to order any executor or administrator to deposit any or 
all funds of an estate, coming into his hands, in a bank or banks, 
or other depositary, to be designated by the court. The deposit shall 
be made in the name of the executor or administrator with a desig-
nation of his fiduciary Capacity. The court may direct the executor 
or administrator to deposit any or all of such funds in an interest-
bearing account: Provided, however, That nothing in this section 
shall be construed to relieve any executor or administrator from any 
duty otherwise imposed by law.
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Sec . 840. Inv estme nt  of  mone ys  of  esta te  pen di ng  se tt le me nt .— 
Pending the settlement of any estate, on the petition of any person 
interested therein, and upon good cause shown therefor, the court 
may order any money in the hands of the executors or administrators 
to be invested for the benefit of the estate in securities of the United 
States.

Such order can only be made after ten days’ notice of the hearing 
of the said petition, by notice posted in three public places in the 
Canal Zone, or by publication in a newspaper of general circulation 
therein, or both, as the court or judge shall direct.

CHAPTER 31.—CONVEYANCE OF REAL ESTATE AND 
TRANSFER OF PERSONAL PROPERTY BY EXECUTORS 
AND ADMINISTRATORS IN CERTAIN CASES

Sec . 841. Exe cu to r  or  ad min ist ra to r  to  comple te  co nt ra cts  for  
sal e of  rea l  or  per son al  pro per ty .—When a person who is bound 
by contract in writing to convey any real estate, or to transfer any 
personal property, dies before making conveyance or transfer, and 
in all cases when such decedent, if living, might be compelled to 
make such conveyance or transfer, the court having jurisdiction of 
the probate proceedings of the estate of such decedent, may make 
a decree authorizing and directing the executor or administrator of 
such deceased person to convey or transfer such real estate or personal 
property to the person entitled thereto.

Sec . 842. Peti ti on  fo r  ex ec ut or  or  ad min is tr at or  to  make  con -
ve ya nc e  or  tra nsfer  and  no ti ce  of  he ar in g .—On the presentation 
of a verified petition by the executor or administrator, or by any 
person claiming to, be entitled to such conveyance from an executor 
or administrator, setting forth the facts upon which the claim is 
predicated, the court or judge shall appoint a time and place for 
hearing the petition, and shall order notice thereof to be served on 
the executor or administrator personally when he is not the peti-
tioner, and to be published at least once a week for four successive 
weeks before such hearing, in a newspaper of general circulation in 
the Canal Zone.

Sec . 843. Int ere sted  par ti es  may  co nt est .—At the time and place 
appointed for the hearing, or at such other time to which the same 
may be postponed, upon satisfactory proof by affidavit or other-
wise, of the due publication of the notice, the court shall proceed to 
hear the said petition, and all persons interested in the estate may 
appear and contest such petition, by filing their objections in writ-
ing, and the court may examine, on oath, the petitioner and all who 
may be produced before him for that purpose.

Sec . 844. Dec re e  au th or iz in g  co nv ey an ce .—If after a full hear-
ing upon the petition and objections and examination of the facts 
and circumstances of the claim, the court is satisfied that the con-
veyance of the real estate described in the petition to the party 
entitled thereto should be made, a decree authorizing and directing 
the executor or administrator to execute a conveyance thereof to 
the party entitled thereto must be made.

Sec . 845. Exe cut ion  of  co nve yan ce  or  tra nsfer , and  t he  re co rd -
in g  of  the  ord er  th er efo r .—The executor or administrator must 
execute the conveyance or transfer according to the directions con-
tained in the decree, which decree shall be prima facie evidence 
of the correctness of the proceedings, and of the authority of the 
executor or administrator to make the conveyance or transfer.
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Sec . 846. Righ ts  of  pet it io ne r  to  en for ce  th e co nt ra ct .—If 
upon the hearing, as hereinbefore provided, the right of the peti-
tioner to have a specific performance of the contract is found to be 
doubtful, the court must dismiss the petition without prejudice to 
the rights of the petitioner, who may, at any time within six months 
after such dismissal, proceed by action to enforce a specific perform-
ance thereof.

Sec . 847. Effe ct  of  co nv ey an ce  or  tra nsfer .—Every conveyance 
or transfer made in pursuance of a decree as provided in this chapter, 
shall pass title to the property contracted for, as fully as if the con-
tracting party himself was still living, and executed the conveyance 
or transfer.

Sec . 848. Effec t  of  re cor din g  a  co py  of  th e  de cr ee .—A copy of 
the decree for a conveyance or transfer as provided in this chapter, 
duly certified and recorded in the office of the registrar of property, 
gives the person entitled to the conveyance or transfer a right to 
the possession of the property contracted for, and to hold the same 
according to the terms of the intended conveyance or transfer, in like 
manner as if the same had been conveyed or transferred in pur-
suance of the decree.

Sec . 849. Reco rd in g  of  th e  de cr ee  do es  no t  supe rse de  powe r  of  
co ur t  to  en fo rc e  it .—The recording of any decree, as provided in 
section 848 shall not prevent the court making the decree from 
enforcing the same by other process.

Sec . 850. Wher e  pa rt y  to  wh om  co nv ey an ce  or  tr an sfe r  to  be  
made  is  de ad .—If the person entitled to the conveyance or transfer 
dies before the commencement of the proceedings therefor under 
this chapter, or before the completion of the conveyance or transfer, 
any person entitled to succeed to his rights in the contract, or the 
executor or administrator of such decedent, may, for the benefit of 
the person so entitled, commence such proceedings or prosecute any 
already commenced, and the conveyance or transfer must be so made 
as to vest the property in the person or persons entitled thereto, or 
in the executor or administrator, for their benefit.

Sec . 851. Dec re e  may  di re ct  pos se ssi on  to  be  surr end ere d .—The 
decree provided for in this chapter may direct the possession of the 
property therein described to be surrendered to the person entitled 
thereto, upon his producing a certified copy of the decree, when, 
by the terms of the contract, possession is to be surrendered.

CHAPTER 32.—ACCOUNTS RENDERED BY EXECUTORS 
AND ADMINISTRATORS, AND PAYMENT OF DEBTS

LIABILITIES AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS

Sec . 852. Whe n  ex ec ut or  or  ad min is tr at or  per son al ly  lia bl e .— 
No executor or administrator is chargeable upon any special promise 
to answer in damages or to pay the debts of the testator or intestate 
out of his own estate, unless the agreement for that purpose, or 
some memorandum or note thereof, is in writing and signed by such 
executor or administrator, or by some other person by him there-
unto specially authorized in writing.

Sec . 853. Exe cu to r  to  be  ch ar ged  wi th  al l  esta te , an d so  
for th .—Every executor and administrator is chargeable in his 
account with the whole of the estate of the decedent which may 
come into his possession at the value of the appraisement contained 
in the inventory, except as provided in the following sections, and 
with all the interest, profit, and income of the estate.
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Sec . 854. Not  to  pro fit  or  lo se  by  est at e .—He shall not make 
profit by the increase, nor suffer loss by the decrease, or destruction, 
without his fault, of any part of the estate. He must account for the 
excess when he sells any part of the estate for more than the appraise-
ment, and if any is sold for less than the appraisement, he is not 
responsible for the loss, if the sale has been justly made.

Sec . 855. Unc ol le ct ed  de bt s wi tho ut  fau lt .—No executor or 
administrator is accountable for any debts due to the decedent, if 
it appears that they remain uncollected without his fault.

Sec . 856. Expe nse s  of  ex ecu to rs .—The executor or administrator 
shall be allowed all necessary expenses in the care, management, and 
settlement of the estate, and for his services such fees as provided 
by this chapter; but when the decedent, by his will, makes some 
other provision for the compensation of his executor, tnat shall be a 
full compensation for his services, unless by a written instrument, 
filed in the court, he renounces all claim for compensation provided 
for in the will.

Allo wa nc e upo n  co mmissi on s .—At any time during the admin-
istration any executor or administrator, may, upon such notice to 
the other parties interested in the estate as the court shall by order 
require, apply to the court for an allowance to himself upon his 
commissions, and the court shall on the hearing of such application 
make an order allowing such executor or administrator such portion 
of his commissions as to the court shall seem proper, and the portion 
so allowed may be thereupon charged against the estate.

Allo wa nce  to  at to rn ey  upo n  fee .—Any attorney who has ren-
dered services to an executor or administrator may at any time dur-
ing the administration, and upon such notice to the other parties 
interested in the estate as the court shall by order require, apply to 
the court for an allowance to himself, of compensation therefor, and 
the court shall on the hearing of such application make an order 
requiring the executor or administrator to pay such attorney out 
of the estate such compensation on account of services rendered 
by such atorney up to the date of such order as to the court shall 
seem proper, and such payment shall be forthwith made.

Sec . 857. Not  to  pur ch ase  cl ai ms aga in st  the  esta te .—No 
administrator or executor shall purchase any claim against the 
estate he represents; and if he pays any claim for less than its 
nominal value he is only entitled to charge in his account the amount 
he actually paid.

Sec . 858. Exe cu to rs  an d  ad min ist rat ors ; co mmission s all owe d  
to .—When no compensation is provided by the will, or the executor 
renounces all claim thereto, he must be allowed commissions upon 
the amount of estate accounted for by him, as follows: for the first 
$1,000, at the rate of 7 per cent; for the next $9,000, at the rate of 
4 per cent; for the next $10,000, at the rate of 3 per cent; for the 
next $30,000, at the rate of 2 per cent; for the next $50,000, at the 
rate of 1 per cent; and for all above $100,000, at the rate of one-half 
of 1 per cent. If there are two or more executors the compensation 
shall be apportioned among them by the court according to the 
services actually rendered by them respectively. The same com-
missions shall be allowed to administrators. In all cases, such fur-
ther allowance may be made as the court may deem just and reason-
able for any extraordinary service, but the total amount of such 
extra allowance must not exceed one-half the amount of commis-
sions allowed by this section. Where the property of the estate is 
distributed in kind, and involves no labor beyond the custody and 
distribution of the same, the commission shall be computed on all 
the estate above the value of $20,000, at one-half of the rates fixed



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

in this section. Public administrators shall, subject to the pro-
visions of section 952, receive the same compensation and allow-
ances as are allowed in this title to other administrators. All con-
tracts between an executor or administrator and an heir, devisee, or 
legatee, for a higher compensation than that allowed by this section, 
shall be void. When the executor or administrator is an attorney 
he shall not be allowed to charge against the estate any professional 
fees, as such, for services rendered by himself.

Sec . 859. All owe d  fee s  fo r  at to rn ey s  ; ex ra or di na ry  1 ser vi ce s .— 
Attorneys for executors and administrators shall be allowed out of 
the estate as fees for conducting the ordinary probate proceedings 
such reasonable sum as the court may allow which shall be not in 
excess of such amounts as are allowed by section 858 as compensation 
for executors and administrators for their own services. In all cases 
such further allowance may be made as the court may deem just and 
reasonable for any extraordinary services such as sales or mortgages 
of real estate, contested or litigated claims against the estate, litiga-
tion in regard to the property of the estate, and such other litigation 
as may be necessary for the executor or administrator to prosecute 
or defend.

ACCOUNTING AND SETTLEMENTS BY EXECUTORS AND ADMINISTRATORS

Sec . 860. Exe cu to r ’s ex hib it  of  mon ey  re ce iv ed , an d  so  for th .— 
When required by the court, either upon its own motion or upon the 
application of any person interested in the estate, the executor or 
administrator must render an exhibit under oath, showing the 
amount of money received and expended by him, the amount of all 
claims filed or presented against the estate, and the names of the 
claimants, and all other matters necessary to show the condition of 
its affairs.

Sec . 861. Obje cti on s to  ac co un t , who  may  fil e .—When an 
exhibit is rendered by an executor or administrator, any person 
interested may appear and, by objections in writing, contest any 
account or statement therein contained. The court may examine the 
executor or administrator, and if he has been guilty of neglect, or 
has wasted, embezzled, or mismanaged the estate, his letters must 
be revoked.

Sec . 862. Att ach men t  for  no t  obe yi ng  ci ta tio n .—If any exec-
utor or administrator neglects or refuses to appear and render an 
exhibit, after having been duly cited, an attachment may be issued 
against him and such, exhibit enforced, or his letters may be revoked, 
in the discretion of the court.

Sec . 863. Exe cu to r ’s re por t .—Within thirty days after the ex-
piration of the time mentioned in the notice to creditors within 
which claims must be filed or exhibited every executor or adminis-
trator must render a full account and report of his administration. 
If he fails to present his account the court or judge must compel the 
rendering of the account by attachments, and any person interested 
in the estate may apply for and obtain an attachment; but no attach-
ment must issue unless a citation has been first issued, served, and 
returned, requiring the executor or administrator to appear and show 
cause why an attachment should not issue. Every account must 
exhibit all debts which have been filed and allowed during the period 
embraced in the account.

1 So in original.
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Sec . 864. Exe cu to r  to  ac co un t  aft er  hi s  au th or it y  re vok ed .— 
When the authority of an executor or administrator ceases, or is 
revoked for any reason, he may be cited to account before the court, 
at the instance of the person succeeding to the administration of 
the same estate, in like manner as he might have been cited by any 
person interested in the estate during the time he was executor or 
administrator.

Sec . 865. Rev ok in g  aut hor it y  of  exe cut or , wh en .—If the exec-
utor or administrator resides out of the Canal Zone, or absconds, or 
conceals himself, so that the citation can not be personally served, 
and neglects to render an account within thirty days after the time 
prescribed in this subchapter, or if he neglects to render an account 
within thirty days after being committed where the attachment has 
been executed, his letters must be revoked.

Sec . 866. To pro du ce  and  fil e vo uc he rs , wh ic h re mai n in  
cou rt .—In rendering his account, the executor or administrator 
must produce and file vouchers for all charges, debts, claims, and 
expenses which he has paid, which must remain in the court; and 
he may be examined on oath touching such payments, and also touch-
ing any property and effects of the decedent, and the disposition 
thereof. When any voucher is required for other purposes, it may 
be withdrawn on leaving a certified copy on file; if a voucher is lost, 
or for other good reason can not be produced on the settlement, the 
payment may be proved by the oath of any competent witness.

Sec . 867. Expe nd it ure s  less  th an  $20 may  be  all ow ed  ex ec ut or s  
wi tho ut  vo uc he rs .—On the settlement of his account he may be 
allowed any item of expenditure not exceeding $20, for which no 
voucher is produced, if such item be supported by his own uncontra-
dicted oath positive to the fact of payment, specifying when, where, 
and to whom it was made; but such allowances in the whole must not 
exceed $500 against any one estate.

Lost  or  des tr oy ed  vo uc he rs .—Provided, that if it appears by the 
oath to the account and is proven by competent evidence to the 
satisfaction of the court, that a voucher for any disbursement or dis-
bursements whatsoever has been lost or destroyed, and that it is 
impossible to obtain a duplicate thereof, and that such item or items 
were paid in good faith and for the best interests of the estate, and 
such item or items were legal charges against said estate, then the 
executor or administrator shall be allowed such item or items.

Pay ment s  of  de bt s  wi tho ut  affi da vi t  an d  al lo wa nc e .—If, upon 
such settlement of accounts, it appears that debts against the 
deceased have been paid without the affidavit and allowance pre-
scribed by statute or sections 799 and 800, and it shall be proven by 
competent evidence to the satisfaction of the court that such debts 
were justly due, were paid in good faith, that the amount paid was 
the true amount of such indebtedness over and above all payments 
or set-offs, and that the estate is solvent, it shall be the duty of the 
said court to allow the said sums so paid in the settlement of said 
accounts.

Sec . 868. Day  of  set tl eme nt  to  be  appo in te d ; cle rk  must  gi ve  
no ti ce  th er eo f ; he ar in g on  set tl eme nt .—When any account is 
rendered for settlement, the clerk of the court must appoint a day 
for the settlement thereof, and thereupon give notice thereof by 
causing notices to be posted in at least three public places in the 
Canal Zone, setting forth the name of the estate, the executor or 
administrator, and the day appointed for the settlement of the 
account. If, upon the final hearing at the time of settlement, the 
court or judge should deem the notice insufficient from any cause,
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he may order such further notice to be given as may seem to him 
proper.

Sec . 869. Whe n  sett lem en t  is  fin al , no tic e must  so  sta te .—If 
the account mentioned in the preceding section be for a final settle-
ment, and a petition for the final distribution of the estate be filed 
with said account, the notice of settlement must state those facts, 
which notice must be given by posting or publication for at least ten 
days prior to the day of settlement. On the settlement of said 
account, distribution and partition of the estate to all entitled thereto 
may be immediately had without further notice or proceedings.

Sec . 870. Int er est ed  par ty  may  fil e ex ce pti on s to  ac co un t .— 
On the day appointed, or any subsequent day to which the hearing 
may be postponed by the court, any person interested in the estate 
may appear and file his exceptions in writing to the account, and 
contest the same.

Sec . 871. All  mat ter s  may  be  co nt est ed  by  th e  hei rs  ; he ari ng  
may  be  post pon ed .—All matters, including allowed claims not passed 
upon on the settlement of any former account, or on rendering an 
exhibit, or on making a decree of sale, may be contested by the heirs, 
for cause shown. The hearing and allegations of the respective 
parties may be postponed from time to time, when necessary, and 
the court may appoint one or more referees to examine the accounts, 
and make report thereon, subject to confirmation; and may allow a 
reasonable compensation to the referees to be paid out of the estate 
of the decedent. Whenever an allowed claim is contested by any 
heir, or other person entitled to contest it, either the contestant or the 
claimant is entitled to a trial by jury of the issues of fact presented 
by the contest; and it is the duty of the court, at request of either 
party, to call a jury and submit to them such issues, and, after receiv-
ing their verdict, to enter an order disposing of such contest in 
accordance therewith.

Sec . 872. Set tl eme nt  of  ac co un ts  to  be  co nc lu siv e , w he n  an d  
wh en  no t .—The settlement of the account and the allowance thereof 
by the court, or upon appeal, is conclusive against all persons in any 
way interested in the estate, saving, however, to all persons laboring 
under any legal disability, their right to move for cause to reopen 
and examine the account, or to proceed by action against the executor 
or administrator, either individually or upon his bond, at any time 
before final distribution; and in any action brought by any such 
person, the allowance and settlement of the account is prima facie 
evidence of its correctness.

Sec . 873. Pro of  of  no tic e of  set tl eme nt  of  acc ou nts .—The 
account must not be allowed by the court until it is first proved that 
notice has been given as required by this chapter, and the decree 
must show that such proof was made to the satisfaction of the court, 
and is conclusive evidence of the fact.

Sec . 874. Dec eas ed  ex ec ut or ’s or  gua rdi an ’s ac co un ts .—If any 
executor, administrator or guardian dies, his accounts may be pre-
sented by his personal representative to, and settled by, the court 
in which the estate of which he was executor, administrator or guard-
ian is being administered, and, upon petition of the successor of 
such deceased executor, administrator or guardian, such court may 
compel the personal representatives of such deceased executor, admin-
istrator or guardian to render an account of the administration of 
their testator or intestate, and must settle such account as in other 
cases.
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PAYMENT OF DEBTS OF ESTATE

Sec . 875. Orde r  in  whi ch  de bts  mu st  be  pa id .—The debts of the 
estate must be paid in the following order:

1. Funeral expenses;
2. The expenses of the last sickness;
3. Debts clue to the United States;
4. Judgments rendered against the decedent in his lifetime, and 

mortgages and other liens in the order of their date;
5. All other demands against the estate.
If a debt is payable in a particular kind of money or currency, 

it must be paid only in such money or currency. If the estate is 
insolvent, no greater rate of interest must be paid upon any debt, 
from the time of the first publication of notice to creditors, than is 
allowed by law on judgments.

Sec . 876. Whe re  pro per ty  insu ffici ent  to  pay  mor tga ge .—The 
preference given in section 875 to a mortgage or lien only extends 
to the proceeds of the property subject to the mortgage or lien. If 
the proceeds of such property are insufficient to pay the mortgage 
or lien, the part remaining unsatisfied must be classed with general 
demands against the estate.

Sec . 877. Esta te  in suffi ci en t , a  di vi den d to  be  pai d .—If the 
estate is insufficient to pay all the debts of any one class, each creditor 
must be paid a dividend in proportion to his claim; and no creditor 
of any one class shall receive any payment until all those of the 
preceding class are fully paid.

Sec . 878. Fun er al  expe nses  an d  exp ens es  of  la st  sick ne ss .— 
The executor or administrator, as soon as he has sufficient funds in 
his hands, must pay the funeral expenses and the expenses of the 
last sickness, and the allowance made to the family of the decedent. 
He may retain in his hands the necessary expenses of administration, 
but he is not obliged to pay any other debt or any legacy until, as 
prescribed in this sub-chapter, the payment has been ordered by the 
court.

Sec . 879. Ord er  for  pay ment  of  de bt s , an d di sch ar ge  of  th e  
exe cut or  or  ad min ist ra to r .—Upon the settlement of the account of 
the executor or administrator, provided for in section 863, the court 
must make an order for the payment of the debts, as the circum-
stances of the estate require. If there are not sufficient funds in the 
hands of the executor or administrator, the court must specify in 
the decree the sum to be paid to each creditor. If the whole property 
of the estate is exhausted by such payment or distribution, such 
account must be considered as a final account, and the executor or 
administrator is entitled to his discharge on producing and filing 
the necessary vouchers and proofs showing that such payments have 
been made, and that he has fully complied with the decree of the 
court.

Sec . 880. Pro vi sio n for  di spu te d an d co nt in ge nt  cl ai ms .—If 
there is any claim not due, or any contingent or disputed claim 
against the estate, the amount thereof, or such part of the same as 
the holder would be entitled to if the claim were due, established, or 
absolute, must be paid into the court, and there remain, to be paid 
over to the party when he becomes entitled thereto; or, if he fails 
to establish his claim, to be paid over or distributed as the circum-
stances of the estate require. If any creditor whose claim has been 
allowed, but is not yet due, appears and assents to a deduction 
therefrom of the legal interest for the time the claim has yet to run, 
he is entitled to be paid accordingly. The payments provided for
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in this section are not to be made when the estate is insolvent, unless 
a pro rata distribution is ordered.

Sec . 881. After  dec re e for  pay ment  of  de bt s , ex ecu to r  pe rs on -
al ly  lia bl e  to  cr ed ito rs .—When a decree is made by the court for 
the payment of creditors, the executor or administrator is per-
sonally liable to each creditor for his allowed claim, or the divi-
dend thereon, and execution may be issued on such decree, as upon 
a judgment in the court, in favor of each creditor, and the same 
proceeding may be had under such execution as under execution in 
other cases. The executor or administrator is liable therefor on his 
bond to each creditor.

Sec . 882. Cla ims  no t  in cl ud ed  in  or der  for  pay ment  of  de bt s , 
how  di spo sed  of .—When the accounts of the administrator or execu-
tor have been settled, and an order made for the payment of debts 
and distribution of the estate, no creditor whose claim was not 
included in the order for payment has any right to call upon the 
creditors who have been paid, or upon the heirs, devisees, or lega-
tees to contribute to the payment of his claim; but if the executor 
or administrator has failed to give the notice to the creditors, as 
prescribed in section 795, such creditor may recover on the bond of 
the executor or administrator the amount of his claim, or such part 
thereof as he would have been entitled to had it been allowed. This 
section shall not apply to any creditor whose claim was not due ten 
months before the day of settlement, or whose claim was contingent 
and did not become absolute ten months before such day.

Sec . 883. Ord er  for  pay men t  of  le ga ci es , an d ex te nsi on  of  
ti me .—If the whole of the debts have been paid by the first distri-
bution, the court must direct the payment of legacies and the dis-
tribution of the estate among the heirs, legatees, or other persons 
entitled, as provided in the next chapter; but if there be debts 
remaining unpaid, or if, for other reasons, the estate be not in a 
proper condition to be closed, the court must give such extension 
of time as may be reasonable for a final settlement of the estate.

Sec . 884. Fin al  acc oun t , whe n  to  be  mad e .—At the time desig-
nated in section 883, or sooner, if within that time all the property 
of the estate has been sold, or there are sufficient funds in his hands 
for the payment of all the debts due by the estate, and the estate be 
in a proper condition to be closed, the executor or administrator 
must render a final account, and pray a settlement of his admin-
istration.

Sec . 885. Neg le ct  to  ren de r  fi na l  acc oun t , how  tr ea te d .—If he 
neglects to render his account, the same proceedings may be had as 
prescribed in this chapter in regard to the first account to be 
rendered by him; and all the provisions of this chapter relative to 
the last-mentioned account, and the notice and settlement thereof, 
apply to his account presented for final settlement.

CHAPTER 33.—PARTITION, DISTRIBUTION, AND FINAL 
SETTLEMENT OF ESTATES

PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLEMENT

Sec . 886. Payme nt  of  le ga ci es .—At any time after the lapse of 
four months from the issuing of letters testamentary or of adminis-
tration, any heir, devisee, legatee (or his assignee, grantee, or suc-
cessor in interest) may present his petition to the court for the 
legacy or share of the estate to which he is entitled, or any portion 
thereof, to be given to him upon his giving bonds, with security, 
for the payment of his proportion of the debts of the estate.
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Sec . 887. Not ic e  of  ap pli ca tio n  fo r  leg aci es .—Notice of the appli-
cation must be given to the executor or administrator, personally, 
and to all persons interested in the estate, in the same manner that 
notice is required to be given of the settlement of the account of an 
executor or administrator.

Sec . 888. Exe cu to r , or  ot he r  per son  in te re ste d , may  re sist  
appl ic at io n .—The executor or administrator, or any person inter-
ested in the estate, may appear at the time named and resist the 
application.

Sec . 889. Pray er  of  ap pli ca nt  gr an ted .—If, at the hearing, it 
appears that the estate is but little indebted, and that the share of the 
party applying may be allowed to him without loss to the creditors 
of the estate, the court must make an order in conformity with the 
prayer of the applicant, requiring;

1. Bond .—Each heir, legatee, devisee (or his assignee, grantee, or 
successor in interest) obtaining such order, before receiving his 
share or any portion thereof, to execute and deliver to the executor or 
administrator, a bond, in such sum as may be designated by the court 
or judge, with sureties to be approved by the judge, payable to the 
executor or administrator, and conditioned for the payment, when-
ever required, of his proportion of the debts due from the estate, 
not exceeding the value or amount of the legacy or portion of the 
estate to which he is entitled. Where the time for filing or presenting 
claims has expired, and all claims that have been allowed, have been 
paid, or are secured by mortgage upon real estate sufficient to pay 
them, and the court is satisfied that no injury can result to the estate, 
the court may dispense with the bond;

2. Del iv er y of  pro per ty .—The executor or administrator to 
deliver to the heir, legatee, devisee (or his assignee, grantee, or suc-
cessor in interest), the whole portion of the estate to which he may be 
entitled, or only a part thereof designating it.

If, in the execution of the order, a partition is necessary between 
two or more of the parties interested, it must be made in the manner 
hereinafter prescribed. The costs of these proceedings must be 
paid by the applicant, or if there are more than one, must be appor-
tioned equally among them.

Sec . 890. Ord er  for  pay men t  of  bo nd , an d  sui t  the re on .—When 
any bond has been executed and delivered, under the provisions of the 
preceding section, and it is necessary for the settlement of the estate 
to require the payment of any part of the money thereby secured, 
the executor or administrator must petition the court for an order 
requiring the payment, and have a citation issued and served on the 
party bound, requiring him to appear and show cause why the order 
should not be made. At the hearing, the court, if satisfied of the 
necessity of such payment, must make an order accordingly, desig-
nating the amount and giving a time within which it must be paid. 
If the money is not paid within the time allowed, an action may 
be maintained by the executor or administrator on the bond.

Sec . 891. Par ti al  di str ib ut io n  of  est at es  of  de ce as ed  perso ns .— 
Where the time for filing or presenting claims has expired, and all 
claims that have been allowed have been paid, or are secured by a 
mortgage upon real estate sufficient to pay them, and the estate is 
not in a condition to be finally closed and distributed, the executor 
or administrator, or coexecutor or coadministrator, may present his 
petition to the court for ratable payment of the legacies, or ratable 
distribution of the estate to all the heirs, legatees, devisees, or their 
assignees, grantees or successors in interest. Notice of such appli-
cation must be given to all persons interested in the estate, in the
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same manner that notice is required to be given of the settlement of 
the account of an executor or administrator.

Any person interested in the estate may appear at the time named 
and resist the application.

Ord er  gr an ted  whe n .—If, at the hearing, it appears that the 
allegations of the petition of said executor, administrator, coexecu-
tor, or coadministrator, are true, and the court is satisfied that no 
injury can result to the estate by granting the petition, the court 
must make an order directing the executor or executors, adminis-
trator or administrators, as the case may be, to deliver to the heirs, 
legatees, devisees, or to their assigns, grantees, or successors in 
interest, the whole portion of the estate to which they may be 
entitled or only a part thereof, designating it.

If, in the execution of the order, a partition is necessary between 
two or more of the parties interested, it must be made in the 
manner hereinafter prescribed. The costs of the proceedings under 
this section must be paid by the estate, excepting that in case a 
partition is necessary, the costs of such partition must be apportioned 
amongst the parties interested in such partition.

DISTRIBUTION ON FINAL SETTLEMENT

Sec . 892. Pro ce ed in gs  in  th e  na tu re  of  an  ac ti on  to  de ter mi ne  
hei rsh ip ; pet it io n .—In all estates now being administered, or that 
may hereafter be administered, any person claiming to be heir to the 
deceased, or entitled to distribution in whole or in any part of such 
estate, may, at. any time prior to the decree of final distribution, 
file a petition in the matter of such estate, praying the court to 
ascertain and declare the rights of all persons to said estate and all 
interests therein, and to whom distribution thereof should be made.

Noti ce  to  per sons  in ter este d .—Upon the filing of such petition, 
the court shall make an order directing service of notice to all 
persons interested in said estate to appear and show cause, on a 
day to be therein named, not less than sixty days nor over four 
months from the elate of the making of such order, in which notice 
shall be set forth the name of the deceased, the name of the executor 
or administrator of said estate, the names of all persons who may have 
appeared claiming any interest in said estate in the course of the 
administration of the same, up to the time of the making of said 
order, and such other persons as the court may direct, and also a 
description of the real estate whereof said deceased died seised or 
possessed, so far as known, described with certainty to a common 
intent, and requiring all said persons, and all persons named or not 
named having or claiming any interest in the estate of said deceased, 
at the time and place in said order specified, to appear and exhibit, 
as hereinafter provided, their respective claims of heirship, owner-
ship, or interest in said estate, to said court, which notice shall be 
served in the same manner as a summons in a civil action, upon 
proof of which service, by affidavit or otherwise, to the satisfaction 
of the court, the court shall thereupon acquire jurisdiction to 
ascertain and determine the heirship, ownership, and interest of all 
parties in and to the property of said deceased, and such determina-
tion shall be final and conclusive in the administration of said estate, 
and the title and ownership of said property. The court shall enter 
an order or decree establishing proof of the service of such notice.

Fili ng  of  appea ra nc e —de fau lt .—All persons appearing within 
the time limited as aforesaid shall file their written appearance in 
person or through their authorized attorney, such attorney filing at 
the same time written evidence of his authority to so appear, entry 
of which appearance shall be made in the minutes of the court and in
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the register of proceedings of said estate. And the court shall, after 
the expiration of the time limited for appearing as aforesaid, enter 
an order adjudging the default of all persons for not appearing 
as aforesaid who shall not have appeared as aforesaid.

Compl ai nt  by  in te re ste d  per sons  ; fi li ng  an d  ser vi ce  of  an swe r  
to .—At any time within twenty days after the date of the order 
or decree of the court establishing proof of the service of such 
notice, any of such persons so appearing may file his complaint in 
the matter of the estate, setting forth the facts constituting his claim 
of heirship, ownership, or interest in said estate, with such reason-
able particularity as the court may require, and serve a copy of the 
same upon each of the parties or attorneys who shall have entered 
their written appearance as aforesaid, if such parties or such attor-
neys reside within the Canal Zone; and in case any of them do not 
reside within the Canal Zone, then service of such copy of said 
complaint shall be made upon the clerk of said court for them, 
and the clerk shall forthwith mail the same to the address of such 
party or attorney as may have left with said clerk his post-office 
address.

Pro ce ed in gs  after  issu es joi ne d .—Such parties are allowed 
twenty days after the service of the complaint, as aforesaid, within 
which to plead thereto, and thereafter such proceedings shall be 
had upon such complaint as in this code provided in case of an 
ordinary civil action; and the issues of law and of fact arising in the 
proceeding shall be disposed of in like manner as issues of law and 
fact are herein provided to be disposed of in civil actions; and the 
provisions of this code contained regulating the mode of procedure 
for the trial of civil actions shall be applicable thereto.

Pla in tif fs  an d  de fen da nt s  in  pro ce ed in gs .—The party filing the 
petition as aforesaid, if he file a complaint, and if not, the party 
first filing such complaint, shall, in all subsequent proceedings, be 
treated as the plaintiff therein, and all other parties so appearing 
shall be treated as the defendants in said proceedings, and all'such 
defendants shall set forth in their respective answers the facts con-
stituting their claim of heirship, ownership, or interest in said estate, 
with such particularity as the court may require, and serve a copy 
thereof on the plaintiff.

Evidence in support of all issues may be taken orally or by deposi-
tion, in the same manner as provided in civil actions. Notice of the 
taking of such depositions shall be served only upon the parties, or 
the attorneys of the parties, so appearing in said proceeding.

Decr ee , wh at  to  det er min e ; co nc lu siv en ess  of .—The court shall 
enter a default of all persons failing to appear, or plead, or prosecute, 
or defend their rights as aforesaid; and upon the trial of the issues 
arising upon the pleadings in such proceedings, the court shall 
determine the heirship to said deceased, the ownership of his estate, 
and the interest of each respective claimant thereto or therein, and 
persons entitled to distribution thereof, and the final determination 
of the court thereupon shall be final and conclusive in the distribution 
of said estate, and in regard to the title to all the property of the 
estate of said deceased.

The cost of the proceedings under this section shall be apportioned 
in the discretion of the court.

Atto rn ey  fo r  min or s .—In any proceeding under this section, the 
court may appoint an attorney for any minor mentioned in said 
proceedings not having a guardian.

f Det er min at io n  of  he ir shi p at  fin al  di str ib uti on .—Nothing in 
this section contained shall be construed to exclude the right upon 
final distribution of any estate to contest the question of heirship,
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title, or interest in the estate so distributed, where the same shall not 
have been determined under the provisions of this section; but where 
such questions shall have been litigated, under the provisions of this 
section, the determination thereof as herein provided shall be con-
clusive in the distribution of said estate.

Sec . 893. Fin al  di str ib ut io n of  esta te .—Upon the final settle-
ment of the accounts of the executor or administrator, or at any 
subsequent time, upon the application of the executor or adminis-
trator, or of any heir, legatee, devisee (or his assignee, grantee, 
or successor in interest), the court must proceed to distribute 
the residue of the estate in the hands of the executor or adminis-
trator, if any, among the persons who by law are entitled thereto; and 
if the decedent has left a surviving child, or the issue of a deceased 
child, and any of them, before the close of the administration, have 
died while under age and not having been married, no administra-
tion on such deceased child’s estate is necessary, but all the estate 
which such deceased child was entitled to by inheritance must, with-
out administration, be distributed as provided in the Civil Code. A 
statement of any receipts and disbursements of the executor or 
administrator, since the rendition of his final account, must be 
reported and filed at the time of making such distribution; and a 
settlement thereof, together with an estimate of the expenses of 
closing the estate must be made by the court, and included in the 
order or decree, or the court or judge may order notice of the 
settlement of such supplementary account, and refer the same as in 
other cases of the settlement of accounts.

Sec . 894. What  th e  de cr ee  mu st  co nt ai n , an d  is  fi na l .—In the 
order or decree, the court must name the persons and the proportions 
or parts to which each shall be entitled, and such persons may 
demand, sue for, and recover their respective shares from the exec-
utor or administrator, or any person having the same in possession. 
Such order or decree is conclusive as to the rights of heirs, legatees, 
or devisees.

Sec . 895. Dist ri bu tio n  wh en  de ce de nt  wa s  no t  a  res id ent  of  th e  
Can al  Zon e .—Upon application for distribution, after final settle-
ment of the accounts of administration, if the decedent was a non-
resident of the Canal Zone, leaving a will which has been duly 
proved or allowed in the state of his residence, and an authenticated 
copy thereof has been admitted to probate in the Canal Zone, or 
if the decedent died intestate, and an administrator has been duly 
appointed and qualified in the state of his residence, and it is neces-
sary, in order that the estate, or any part thereof, may be distrib-
uted according to the will, or if the court is satisfied that it is 
for the best interests of the estate, that the estate in the Canal 
Zone should be delivered to the executor or administrator in the state 
or place of the decedent’s residence, the court may order such delivery 
to be made, and, if necessary, order a sale of the real estate, and a 
like delivery of the proceeds. The delivery, in accordance with the 
order of the court, is a full discharge of the executor or administrator 
with the will annexed or administrator, in the Canal Zone, in 
relation to all property embraced in such order, which binds and 
concludes all parties in interest. Sales of real estate, ordered by 
virtue of this section, must be made in the same manner as other 
sales of real estate of decedents by order of the court.

Sec . 896.—Peti tio n  fo r  fin al  di str ib uti on ; no tic e of  he ar in g ; 
co nt est ; pa rti ti on .—The order or decree may be made on the peti-
tion of the executor or administrator, or of any person interested 
in the estate. When such petition is filed the clerk of the court must 
set the petition for hearing by the court, and give notice thereof by
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causing a notice to be posted at the courthouse where the court is 
held, setting forth the name of the estate, the executor or adminis-
trator, and the time appointed for the hearing of the petition. If, 
upon the hearing of the petition, the court or judge deems the notice 
insufficient from any cause, he may order such further notice to be 
given as may seem to him proper. At the time fixed for the hearing, 
or to which the hearing may be postponed, any person interested in 
the estate may appear and contest the petition by filing written 
objections thereto. If the partition is applied for, as provided in 
this chapter, the decree of distribution does not divest the court of 
jurisdiction to order partition, unless the estate is finally closed.

Sec . 897. Cont in uat io n  of  ad min ist rat io n  ; peti ti on  for .—In all 
cases where a decedent shall have left a will, in and by the terms of 
which the testator shall have limited the time for administration upon 
an estate left by him, and the executor, and all of the legatees or 
devisees named in the will, shall file and present to the court a peti-
tion, in writing, representing that it will be for the best interests of 
the estate, and of the beneficiaries under the will, to have the adminis-
tration upon the estate continued for a longer period of time than 
that designated in such will, and that it would be injurious to the 
estate, and to such beneficiaries, to have the administration brought 
to a close at the date therefor designated in the will.

Hea ri ng  of  pet it io n  an d  no ti ce  of .—The court shall then set 
a day for the hearing of said petition; and notice thereof shall be 
served on all persons interested in the estate, in the same manner 
that summons in civil actions is served. Upon the day set for such 
hearing (or upon some other day to which the hearing may have 
been continued), the court shall proceed to hear proofs touching the 
representations made in such petition—and any person interested 
in the estate may also present counter-proofs in opposition to said 
application.

Dec re ei ng  co nt in ua nc e of  ad min ist ra ti on .—And if, upon such 
hearing, it be made to appear to the court that the representations 
made by the petitioners in their said petition contained be true, 
the court may then, by its order and decree in that behalf, decree and 
direct that the administration upon the estate continue for and 
during such further period of time as in its judgment will best sub-
serve the interests of the estate and of the beneficiaries under said 
will.

Pet it io n to  ha ve  ad mini str at ion  cl os ed .—Provided, however, 
That if, at any time during the period for which the administration 
upon the estate shall have been thus continued, the executor, or 
any one or more of the legatees or devisees, shall present to the 
court his or their petition, representing that it has become neces-
sary for the best interests of the estate, and of the beneficiaries 
under the will, to have the administration upon the estate closed, 
the court shall then set a day for the hearing of said last-named 
petition; and notice thereof shall be given in the same manner, 
and the same proceedings be had thereupon, as shall have been given 
for and had upon the hearing of the petition asking for the con-
tinuation of such administration. And if, upon such hearing, it 
shall be made to appear to the court that the representations macle 
by such petitioners or petitioner (as the case may be) are true, the 
court shall then, by its order and decree in that behalf, decree and 
direct that the administration upon the estate be closed as soon 
thereafter as, under the circumstances shall be practicable.

r Sec . 898. Distr ib ut io n  afte r  dea th  of  he ir , et c .—If any heir, 
legatee, or devisee of an estate shall die before the distribution to 
him of any part thereof, then the property to which he might be
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entitled, if living, shall be and become a part of his estate and the 
same may be distributed to the representative of his estate for the 
purpose of administration therein, with the same effect as if dis-
tributed to him if living.

DISTRIBUTION AND PARTITION

Sec . 899. Esta te  in  co mmon ; co mmi ssio ne rs .—When the estate, 
real or personal, assigned by the decree of distribution to two or 
more heirs, devisees, or legatees, is in common and undivided, and 
the respective shares are not separated and distinguished, partition 
or distribution may be made by three disinterested persons, to be 
appointed commissioners for that purpose by the court, who must 
be duly sworn to the faithful discharge of their duties, a certified 
copy of the order of their appointment, and of the order or decree 
assigning and distributing the estate, must be issued to them as 
their warrant, and their oath must be indorsed thereon. Upon con-
sent of the parties, or when the court deems it proper and just, 
it is sufficient to appoint one commissioner only, who has the same 
authority and is governed by the same rules as if three were 
appointed.

Sec . 900. Par ti ti on  an d  no tic e  the re of , an d  th e  ti me  of  fil in g  
pet it io n .—Such partition may be ordered and had in the district 
court on the petition of any person interested. But before com-
missioners are appointed, or partition ordered by the court as 
directed in this chapter, notice thereof must be given to all persons 
interested who reside in the Canal Zone, or to their guardians, and 
to the agents, attorneys, or guardians, if any in the Canal Zone, 
of such as reside out of the Canal Zone, either personally or by 
public notice, as the court may direct. The petition may be filed, 
attorneys, guardians, and agents appointed, and notice given at 
any time before the order or decree of distribution, but the commis-
sioners must not be appointed until the order or decree is made 
distributing the estate.

Sec . 901. Par tit io n  may  be  mad e , al th ou gh  some  of  the  he irs , 
AND SO FORTH, HAVE PARTED WITH THEIR INTEREST.----Partition OT
distribution of the estate may be made as provided in this chapter, 
although some of the original heirs, legatees, or devisees may have 
conveyed their shares to other persons, and such shares must be 
assigned to the person holding the same, in the same manner as 
they otherwise would have been to such heirs, legatees, or devisees.

Sec . 902. Sha re s  to  be  set  ou t  by  met es  an d  bo un ds .—When both 
distribution and partition are made, the several shares in the real 
and personal estate must be set out to each individual in propor-
tion to his right, by metes and bounds, or description, so that the 
same can be easily distinguished, unless two or more of the parties 
interested consent to have their shares set out so as to be held by 
them in common and undivided.

Sec . 903. Who le  esta te  may  be  ass ig ne d to  on e , in  ce rt ai n  
case s .—When the real estate can not be divided without prejudice 
or inconvenience to the owners, the court may assign the whole to 
one or more of the parties entitled to share therein, who will accept 
it, always preferring the males to the females, and, among children, 
preferring the elder to the younger. The parties accepting the whole 
must pay to the other parties interested their just proportion of the 
true value thereof, or secure the same to their satisfaction, or in 
case of the minority of such party, then to the satisfaction of his 
guardian; and the true value of the estate must be ascertained and 
reported by the commissioners. When the commissioners appointed
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to make partition are of the opinion that the real estate can not 
be divided without prejudice or inconvenience to the owners, they 
must so report to the court and recommend that the whole be 
assigned as herein provided, and must find and report the true value 
of such real estate. On filing the report of the commissioners, and 
on making or securing the payment as before provided, the court, 
if it appears just and proper, must confirm the report, and thereupon 
the assignment is complete, and the title to the whole of such real 
estate vests in the person to whom the same is so assigned.

Sec . 904. Paym en ts  for  eq ua li ty  of  par tit ion , by  wh om  an d  
how .—When any tract of land or tenement is of greater value than 
any one’s share in the estate to be divided, and can not be divided 
without injury to the same, it may be set off by the commissioners 
appointed to make partition to any of the parties who will accept 
it, giving preference as prescribed in the preceding section. The 
party accepting must pay or secure to the others such sums as the 
commissioners shall award to make the partition equal, and the 
commissioners must make their award accordingly; but such parti-
tion must not be established by the court until the sums awarded 
are paid to the parties entitled to the same, or secured to their 
satisfaction.

Sec . 905. Esta te  may  be  sol d .—When it appears to the court, 
from the commissioners’ report, that it can not otherwise be fairly 
divided and should be sold, the court may order the sale of the 
whole or any part of the estate, real or personal, by the executor 
or administrator, or by a commissioner appointed for that purpose, 
and the proceeds distributed. The sale must be conducted, reported, 
and confirmed in the same manner and under the same require-
ments provided in chapter 29 of this code.

Sec . 906. To gi ve  no tic e to  al l  perso ns  an d  gua rdi ans  be for e  
par ti ti on  ; du ti es  of  co mmi ssio ne rs .—Before any partition is made 
or any estate divided, as provided in this chapter, notice must be 
given to all persons interested in the partition, their guardians, 
agents, or attorneys, by the commissioners, of the time and place 
when and where they shall proceed to make partition. The com-
missioners may take testimony, order surveys, and take such other 
steps as may be necessary to enable them to form a judgment upon 
the matters before him.

Sec . 907. To make  re por t ; set ti ng  asi de  re por t .—The commis-
sioners must report their proceedings, and the partition agreed upon 
by them, to the court, in writing, and the court may, for sufficient 
reasons, set aside the report and commit the same to the same com-
missioners, or appoint others; and when such report is finally con-
firmed a certified copy of the judgment, or decree of partition made 
thereon, attested by the clerk under the seal of the court, must be 
recorded in the office of the registrar of property.

Sec . 908. Whe n  co mmis sio ne rs  to  mak e  par ti ti on  ar e  no t  ne ce s -
sar y .—When the court makes a judgment or decree assigning the 
residue of any estate to one or more persons entitled to the same, it is 
not necessary to appoint commissioners to make partition or distribu-
tion thereof, unless the parties to whom the assignment is decreed, or 
some of them, request that such partition be made.

> Sec . 909. Adv an ce men ts  mad e to  he ir s .—All questions as to 
advancements made, or alleged to have been made, by the decedent 
to his heirs, may be heard and determined by the court, and must be 
specified in the decree assigning and distributing the estate; and the 
final judgment or decree of the court is binding on all parties inter-
ested in the estate.
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DISTRIBUTION TO PERSON WHOSE ADDRESS IS UNKNOWN, AND SO FORTH

Sec . 910. Dist ri bu ti on  of  es ta te  to  per son  wh ose  ad dr ess  is  
un kn ow n , an d  so for th .—When any estate is distributed by the judg-
ment or decree of the court or judge, as provided in this chapter, to a 
distributee who can not be found and his or her place of residence is 
unknown or to a distributee who refuses to accept the same or to 
give a proper voucher therefor, or to a minor or incompetent person, 
who has no lawful guardian to receive the same, or person authorized 
to receipt therefor, the portion of said estate consisting of money 
shall be paid to and deposited with the collector of the Panama 
Canal, who shall give a receipt for the same, and shall be liable on 
his official bond therefor; and said receipt shall be deemed and 
received by the court or judge as a voucher in favor of said executor 
or administrator, with the same force and effect as if executed by the 
distributee thereof. And this section shall be applicable to any and 
all estates now pending in which a final decree of discharge has not 
been granted.

Any person claiming to be entitled to any amount so deposited 
with the collector, may, within five years after such deposit, petition 
the court or judge for an order directing payment to the said dis-
tributee. A copy of such petition shall be served on the collector 
and thereafter no such amount shall be covered into the Treasury of 
the United States, as hereinafter directed, until so ordered by the 
court.

If no one claims the amount, as herein provided, or if a claim be 
made and disallowed and the court so directs, such amount devolves 
to the United States and shall be covered into the Treasury by the 
collector as miscellaneous receipts.

AGENTS FOR ABSENT INTERESTED PARTIES; DISCHARGE OF EXECUTOR OR 
ADMINISTRATOR

Sec . 911. Cou rt  may  appoi nt  ag en t  to  tak e  possessi on  for  ab sen -
te es .—When any estate is assigned or distributed, by a judgment or 
decree of the court, as provided in this chapter, to any person resid-
ing out of, and having no agent in the Canal Zone, and it is necessary 
that some person should be authorized to take possession and charge 
of the same for the benefit of such absent person, the court may 
appoint an agent for that purpose and authorize him to take charge 
of such estate, as well as to act for such absent person in the 
distribution.

Sec . 912. Age nt  to  gi ve  bo nd , an d  hi s  co mpe nsa ti on .—The agent 
must execute a bond to the Government of the Canal Zone, to be 
approved by the court or judge, conditioned that he shall faithfully 
manage and account for the estate. The court appointing such 
agent may allow a reasonable sum out of the profits of the estate for 
his services and expenses.

Sec . 913. Unc la ime d  est at e , how  di sposed  of .—When personal 
property remains in the hands of the agent unclaimed for a year, 
and it appears to the court that it is for the benefit of those inter-
ested, it shall be sold under the order of the court, and the proceeds 
after deducting the expenses of the sale, allowed by the court, must 
be paid to the collector of the Panama Canal. When the payment 
is made, the agent must take from the collector a receipt, which he 
must file in the court. Where any agent has money in his hands as 
such agent, and it appears to the court upon the settlement of his 
account as such agent that the balance remaining in his hands should 
be paid to the collector, the court may direct such payment and

*
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upon such agent filing the proper receipt showing such payment, the 
court shall enter an order discharging such agent and his sureties 
from all liability therefor. All such funds shall be held and dis-
posed of by the collector in the manner provided in section 910.

Sec . 914. Whe n  rea l  an d  per son al  pro per ty  of  abse nte e to  be  
sol d .—The agent must render the court appointing him, annually, 
an account, showing:

1. The value and character of the property received by him, what 
portion thereof is still on hand, what sold, and for what.

2. The income derived therefrom.
3. Expenses incurred in the care, protection, and management 

thereof, and whether paid or unpaid. When filed the court may 
examine witnesses and take proofs in regard to the account; and if 
satisfied from such accounts and proofs that it will be for the benefit 
and advantage of the persons interested therein, the court may, by 
order, direct a sale to be made of the whole or such parts of the real 
or personal property as shall appear to be proper, and the purchase 
money to be deposited with the collector.

Sec . 915. Lia bi li ty  of  ag en t  on  hi s bo nd .—The agent is liable 
on his bond for the care and preservation of the estate while in 
his hands, and for the payment of the proceeds of the sale as required 
in the preceding sections, and may be sued thereon by any person 
interested.

Sec . 916. Cer ti fic at e to  cl ai mant .—When any person appears 
and claims the money paid to the collector of the Panama Canal, 
the court making the distribution must inquire into such claim, and 
being first satisfied of his right thereto, must grant him a certificate 
to that effect, under its seal; and upon the presentation of the certifi-
cate to him, the auditor must draw his warrant on the collector for 
the amount.

Sec . 917. Fin al  sett leme nt , de cr ee , an d  di sch ar ge .—When the 
estate has been fully administered, and it is shown by the executor 
or administrator, by the production of satisfactory vouchers, that 
he has paid all sums of money due from him, and delivered up, under 
the order of the court, all the property of the estate to the parties 
entitled, and performed all the acts lawfully required of him, the 
court must make a judgment or decree discharging him from all 
liability to be incurred thereafter.

Sec . 918. Disc ov er y of  pr op er ty .—The final settlement of an 
estate, as in this chapter provided, shall not prevent a subsequent 
issue of letters testamentary or of administration, or of administra-
tion with the will annexed, if other property of the estate be dis-
covered, or if it become necessary or proper for any cause that letters 
should be again issued.

ACCOUNTS OF TRUSTEES; DISTRIBUTION

Sec . 919. Dis tri ct  co ur t  no t  to  lo se  jur isd ic ti on  by  fi na l  di s -
tr ib ut io n .—Where any trust has been created by or under any will 
to continue after distribution, the district court shall not lose juris-
diction of the estate by final distribution, but shall retain jurisdic-
tion thereof for the purpose of the settlement of accounts under the 
trusts.

Acc oun ti ng  by  tr ust ee .—And any trustee created by any will, 
or appointed to execute any trust created by any will, may, from 
time to time, pending the execution of his trust, or may, at the termi- 

■ nation thereof, render and pray for the settlement of his accounts 
as such trustee, before the court in which the will was probated, and 
in the manner provided for the settlement of the accounts of execu-
tors and administrators. The trustee, or, in case of his death, his
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legal representatives, shall, for that purpose, present to the court 
his verified petition, setting forth his accounts in detail, with a 
report showing condition of trust estate, together with a verified 
statement of said trustee, giving the names and post-office addresses, 
if known, of the cestuis que trust, and upon the filing thereof, the 
clerk shall fix a day for the hearing, and give notice thereof of not 
less than ten days, by causing notices to be posted in at least three 
public places in the Canal Zone, setting forth the name of the trust 
estate, the trustee, and the day appointed for the settlement of the 
account. The court or judge may order such further notice to be 
given as may be proper. Such trustee may, in the discretion of the 
court, upon application of any beneficiary of the trust, or the guard-
ian of such beneficiary, be ordered to appear and render his account, 
after being cited by service of citation, as provided for the service 
of summons in civil cases, and such application shall not be denied 
where no account has been rendered to the court within six months 
prior to such application. Upon the filing of the account so ordered, 
the same proceedings for the hearing and settlement thereof shall be 
had as hereinabove provided.

Seo . 920. Compe nsa ti on  of  tr ust ee s .—On all such accountings the 
court shall allow the trustee or trustees the proper expenses and such 
compensation for services as the court may adjudge to be just and 
reasonable, and shall apportion such compensation among the 
trustees according to the services rendered by them respectively, and 
may in its discretion fix a yearly compensation for the trustee or 
trustees to continue as long as the court may judge proper.

Sec . 921. Tru stee  may  de cl in e to  act .—Any person named or 
designated as a trustee in any will which has been or shall hereafter 
be admitted to probate in the Canal Zone may, at any time before 
final distribution, decline to act as such trustee, and an order of 
court shall thereupon be made accepting such resignation; but the 
declination of any such person who has qualified as trustee shall not 
be accepted by the court, unless the same shall be in writing and filed 
in the matter of the estate in the court in which the administration 
is pending, and such notice shall be given thereof as is required upon 
a petition praying for letters of administration.

Appoin tme nt  to  vac anc y .—The court in which the administration 
is pending shall have power at any time before final distribution 
to appoint some fit and proper person to fill any vacancy in the office 
of trustee under the will, whether resulting from such declination, 
removal, or otherwise; provided, it shall be required by law or neces-
sary to carry out the trust created by the will, that such vacancy 
shall be filled; and every person so appointed shall, before acting 
as trustee, give a bond such as is required by section 731, of a person 
to whom letters of administration are directed to issue. Such 
appointment may be made by the judge upon the written applica-
tion of any person interested in the trust filed in the probate pro-
ceedings, and shall only be made after notice to all parties interested 
in the trust, given in the same manner as notice is required to be 
given of the hearing upon the petition for the probate of a will. 
In each of the preceding cases the court may order such further 
notice as shall seem necessary.

In accepting a declination under the provisions of this section, the 
court may make and enforce any order which may be necessary for 
the preservation of the estate.

Sec . 922. Juri sdi ct io n .—The provisions of section 921 shall apply 
in all cases where a final decree of distribution has not been made; 
but the jurisdiction given by said section shall not exclude, in cases
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to which it applies, the jurisdiction now possessed by the district 
court.

CHAPTER 34.—ORDERS, DECREES, PROCESS, MINUTES, 
RECORDS, AND TRIALS IN PROBATE PROCEEDINGS

Sec . 923. Orde rs  an d de cr ees  in  pro bat e pro ce ed in gs .—Orders 
and decrees made by the court or judge, in probate proceedings, need 
not recite the existence of facts, or the performance of acts, upon 
which the jurisdiction of the court or judge may depend, but it shall 
only be necessary that they contain the matters ordered, or adjudged, 
except as otherwise provided in chapters 23 to 36 of this code. All 
orders and decrees of the court or judge must be entered at length in 
the minute book of the court or must be signed by the judge and filed; 
but decrees of distribution must always be so entered at length.

Sec . 924. How oft en  pub li ca ti on  to  be  ma de .—When any publi-
cation is ordered, such publication must be made daily, or otherwise 
as often during the prescribed period as the paper is regularly issued, 
unless otherwise provided in chapters 23 to 36 of this code. The 
court, or judge may, however, order a less number of publications 
during the period.

Sec . 925. Cita tio n , how  di re ct ed , an d  wh at  to  co nt ai n .—Cita-
tions must be directed to the person to be cited, signed by the clerk, 
and issued under the seal of the court, and must contain:

1. The title of the proceeding;
2. A brief statement of the nature of the proceeding;
3. A direction that the person cited appear at a time and place 

specified.
Sec . 926. Cita tio n , how  iss ue d .—The citation may be issued by 

the clerk upon the application of any party, without an order of the 
judge, except in cases in which such order is by the provisions of 
chapters 23 to 36 of this code expressly required.

Sec . 927. Cit at io n , ho w  ser ve d .—The citation must be served in 
the same manner as a summons in a civil action.

Sec . 928. Perso na l  no ti ce  gi ve n by  ci ta ti on .—When personal 
notice is required, and no mode of giving it is prescribed in chapters 
23 to 36 of this code, it must be given by citation.

1 Sec . 929. Cit at io n  to  be  ser ve d  five  day s  be for e  re tur n .—When 
no other time is specially prescribed in chapters 23 to 36, citations 
must be served at least five days before the return-day thereof.

Sec . 930. Rul es  of  pr ac ti ce  ge ne ra lly .—Except as otherwise pro-
vided in chapters 23 to 36, the provisions of chapters 4 to 16 of this 
code are applicable to and constitute the rules of practice in the 
proceedings mentioned in said chapters 23 to 36.

Sec . 931. New  tri al s  in  pro ba te  pro ceed in gs .—The provisions of 
chapters 4 to 16 of this code, relative to new trials, except in so far 
as they are inconsistent with the provisions of chapters 23 to 36 
of this code, apply to the proceedings mentioned in said chapters 23 
to 36; provided, that hereafter a motion for a new trial in probate 
proceedings can be made only in cases of contests of wills, either 
before or after probate, in proceedings under section 892 and in those 
cases where the issues of fact, of which a new trial is sought, were 
tried by a jury or were of such character as to entitle the parties to 
have them tried by a jury whether or not they were so tried.

1 Sec . 932. Issue s joi ne d  in  pro ba te  pro ce ed in gs , ho w  tr ie d  an d  
dis pose d  of .—All issues of fact joined in probate proceedings must be 
tried in conformity with the requirements of sections 672 to 678, and 
in all such proceedings the party affirming is plaintiff, and the one 
denying or avoiding is defendant. Judgments therein, on the issue
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joined, as well as for costs, may be entered and enforced by execution 
or otherwise by the court as in civil actions.

Sec . 933. Cou rt  must  try  issu es  join ed  whe n no  jur y is  
DEMANDED; COURT MUST SETTLE AND FRAME ISSUES WHEN JURY CALLED.— 
If no jury is demanded, the court must try the issues joined, and 
sign and file its decision in writing, as provided in sections 304 and 
305. If, on written demand, a jury is called by either party, and 
the issues are not sufficiently made up by the written pleadings 
on file, the court, on due notice to the opposite party, must settle and 
frame the issues to be tried, and submit the same, together with the 
evidence of each pary1, to the jury, on which they must render a 
verdict. Either party may move for a new trial, upon the same 
grounds and errors, and in like manner, as provided in this code 
for civil actions.

Sec . 934. Cost s , by  who m pai d  in  cer tai n  ca ses .—When it is not 
otherwise prescribed in chapters 23 to 36, the district court, may, 
in its discretion, order costs to be paid by any party to the pro-
ceedings, or out of the assets of the estate, as justice may require. 
Execution for the costs may issue out of the district court.

Sec . 935. Exe cu to r , an d so  for th , to  be  re mov ed  wh en  co m-
mit te d  fo r  co nt empt , an d  an ot he r  appo in ted .—Whenever an exec-
utor, administrator, or guardian is committed for contempt in dis-
obeying any lawful order of the court or judge, and has remained 
in custody for thirty days without obeying such order, or purging 
himself otherwise of the contempt, the court may, by order reciting 
the facts, and without further showing or notice revoke his letters 
and appoint some other person entitled thereto executor, administra-
tor, or guardian in his stead.

Sec . 936. Ser vi ce  of  pro ce ss , an d so  for th , upo n gua rdi an .— 
Whenever an infant, insane, or incompetent person has a guardian 
of his estate residing in the Canal Zone, personal service upon the 
guardian of any process, notice, or order of the court concerning 
the estate of a deceased person in which the ward is interested, is 
equivalent to service upon the ward, and it is the duty of the guardian 
to attend to the interests of the ward in the matter. Such guardian 
may also appear for his ward and waive any process, notice, or 
order to show cause which an adult or a person of sound mind 
might do.

Sec . 937. Esta bl ishme nt  of  id en ti ty  of  he ir s .—In every case 
where title to real or personal property, or any interest therein, shall 
have vested or may hereafter become vested, other than by the laws 
of succession, in the heirs, heirs of the body, issue, or children of 
any person, without other description or means of identification of 
the persons embraced in such description, any person interested in 
such property as such heir, heir of the body, issue, or child, or the 
successor in interest of any such heir, heir of the body, issue, or child, 
or the legal representatives of any of such persons or of their said 
successors in interest, may file a verified petition in the district court 
in and for the division wherein said property or any part thereof is 
situate, setting forth briefly the deraignment of title of petitioner, 
a description of the property affected, and the names, ages, and 
residences, if known, of the heirs, heirs of the body, issue, or children 
whose identity is sought to be determined (or if any of the same 
is dead or if the residence of any of the same is unknown, such facts 
shall be stated) and a request that a decree be entered in said court 
determining and establishing the identity of the persons embraced 
in such general description.

1 So in original.
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Notice of the time and place for the hearing of said petition must 
be given by the clerk by posting notices thereof in three or more 
public places in the Canal Zone at least ten days prior to the date 
fixed by the clerk for said hearing.

Who  may  con test  pet it io n .—At any time before the date fixed 
for such hearing any person interested in said property may answer 
said petition and deny any of the matters contained therein.

Hea rin g  an d  de cr ee .—At the time fixed for such hearing or such 
time thereafter as may be fixed by the court, the court must hear 
the proofs offered by the petitioner, and of any person answering 
the same and must make a decree conformable to the proofs. Such 
decree shall have the same force and effect as decrees entered in 
accordance with the provisions of chapters 23 to 36 of this code.

CHAPTER 35.—PUBLIC ADMINISTRATOR
Cro ss  Refe re nc e

Public administrator as guardian, see section 975.

Sec . 938. Pub li c  ad min ist ra to r  ; appo in tme nt .—There shall be in 
the Canal Zone a public administrator appointed by the Governor 
of the Panama Canal.

Sec . 939. What  est at es  to  be  ad min ist ere d  by  pub li c  ad mini s -
tr at or .—The public administrator must take charge of the estates 
of persons dying within the Canal Zone, or who, dying elsewhere, 
leave estates in the Canal Zone, as follows:

1. Of the estate of decedents for which no administrators or exec-
utors are appointed, and which, in consequence thereof, may be 
wasted, uncared for, or lost;

2. Of the estate of decedents who have no known heirs;
3. Of the estates ordered into his hands by the court; and,
4. Of the estates upon which letters of administration or letters 

testamentary have been issued to him by the court.
Sec . 940. Esta te s  less  th an  $150.—Whenever the public adminis-

trator shall file with the clerk of the district court a statement that 
the value of any estate, of which he has taken charge, is less than 
$150, there shall be no regular administration on such estate unless 
additional estate be found or discovered; and the public administra-
tor may pay out such funds to the creditors, heirs, or other persons 
legally entitled thereto.

Sec . 941. Bur ia l  ex pen ses  of  de ce as ed  perso ns .—Whenever the 
public administrator takes possession of the estate of a deceased per-
son, as provided in section 939, and the method of the defrayal of 
the expense of the burial of said deceased is not otherwise provided 
for by law or by the rules, agreement, or death benefits of any order 
or lodge to which the deceased may at the time of his death belong, 
or with which he may have been affiliated, the public administrator 
may, in order to defray the proper expenses of the burial of the body 
of the deceased and the expenses of the last illness, apply to the 
judge of the district court for an order permitting the public admin-
istrator to summarily sell any personal property belonging to the 
deceased, and to withdraw any money that the deceased may have on 
deposit with any bank, and to collect any indebtedness or claim that 
may be owing to or due the deceased.

No notice of the application need be given and no fee shall be 
charged by the clerk of the court or the public administrator for the 
filing of said application, or for any duty or service of the clerk or 
public administrator or his attorney connected therewith.
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Upon the sale of the personal property of the deceased, or the 
collection of any money, claim or indebtedness by the public admin-
istrator under said order the public administrator shall use the same 
for the expenses of the burial of the deceased, and the expenses of 
the last illness.

The public administrator shall file with the clerk of the court a 
statement showing the property of the deceased that came into his 
hands and the disposition of the property of the deceased, and shall 
file with the clerk vouchers showing what disposition was made of 
the said property or of the proceeds thereof.

Sec . 942. Pay men t  of  sal ar y  or  cla ims .—If a deceased or insane 
person shall have to his credit with The Panama Canal or the Pan-
ama Railroad Company, any sum as salary or other acknowledged 
claim, the amount so due shall be paid to the public administrator 
upon demand and be by him administered as a part of said person’s 
estate: Provided, That if there should be other regular administra-
tion upon such person’s estate in a court in the Canal Zone or in any 
State in the United States, then the sum due shall be paid to such 
other executor, administrator, or guardian upon presentation of duly 
authenticated copies of the order or decree appointing such executor, 
administrator, or guardian: And provided further, That in case the 
amount so due in salary or wages from The Panama Canal or Pan-
ama Railroad Company does not exceed $100 and it is shown that 
there is to be no administration of the deceased employee’s estate 
either by the public administrator or otherwise, then payment may 
be made to the person or persons who under the laws of the Canal 
Zone would be entitled to receive the same, if administration were 
had, under such regulations as may be prescribed by the Governor 
of the Panama Canal.

Sec . 943. Dispo sit io n  of  est at es  of  ali en  emplo ye es .—If a de-
ceased intestate employee of The Panama Canal or the Panama 
Railroad Company, or member of his family, whose estate is being 
administered by the public administrator, leaves no heirs in the 
Canal Zone or the Republic of Panama entitled to receive such estate, 
the proceeds and residue thereof may be delivered to the diplo-
matic or consular representative, accredited to the Canal Zone or 
the Republic of Panama, of the country of which the deceased was 
a citizen or subject for delivery by such representative to the heirs 
of the deceased: Provided, That if the deceased was a citizen of the 
Republic of Panama, the residue of his estate may be delivered to 
his heirs in the Republic of Panama or to the authorities of the 
said Republic lawfully designated to receive the same.

Sec . 944. Whe n  pub li c  ad min ist ra to r  ta ke s cha rge ; hi s bo nd  
and  oa th .—Whenever a public administrator takes charge of an 
estate, of which he is entitled to take charge without letters of 
administration being issued, or under order of the court, he must, 
with all convenient dispatch, procure letters of administration 
thereon, in like manner and on like proceedings as letters of admin-
istration are issued to other persons. His official bond and oath are 
in lieu of the administrator’s bond and oath.

Sec . 945. Dut y  of  per so ns  in  wh ose  ho use  an y  str an ge r  di es .— 
Whenever a stranger, or person without known heirs, dies intestate 
in the house or premises of another, the possessor of such premises, 
or anyone knowing the facts, must give immediate notice thereof to 
the public administrator; and in default of so doing, he is liable 
for any damage that may be sustained thereby, to be recovered by 
the public administrator, or any party interested.

Sec . 946. Must  re tu rn  in ve nt or y  an d  ad min ist er  est at es  ac co rd -
in g  to  ch ap te rs  23 to  3 6.—The public administrator must make and
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return a perfect inventory of all estates taken into his possession, 
administer and account for the same according to the provisions of 
chapters 23 to 36, subject to the control and directions of the court.

Sec . 947. When  an ot he r  per son  is  ap po in te d  ad min ist ra to r  or  
EXECUTOR, PUBLIC ADMINISTRATOR TO DELIVER UP THE ESTATE.----If, at
any time, letters testamentary or of administration are regularly 
granted to any other person on an estate of -which the public admin-
istrator has charge, he must, under the order of the court, account 
for, pay, and deliver to the executor or administrator thus appointed, 
all the money, property, papers, and estate of every kind in his 
possession or under his control.

Sec . 948. Civ il  off ic er s to  gi ve  no ti ce  of  wa st e to  pub li c  
ad min is tr at or .—All civil officers must inform the public administra-
tor of all property known to them, belonging to a decedent, which 
is liable to loss, injury, or waste, and which, by reason thereof, 
ought to be in the possession of the public administrator.

Sec . 949. Sui ts  for  pro per ty  of  dec ede nts .—The public adminis-
trator must institute all suits and prosecutions necessary to recover 
the property, debts, papers, and other estate of the decedent.

Sec . 950. Ord er  on  pub li c admi nist rat or  to  acc ou nt .—The 
court may, at any time, order the public administrator to account 
for and deliver all the money and property of an estate in his hands 
to the heirs, or to the executors or administrators regularly 
appointed.

Sec . 951. Not  to  be  in te re ste d  in  th e  pay men ts  for  or  on  acc oun t  
of  t he  est ate s in  hi s  ha nd s .—The public administrator must not 
be interested in expenditures of any kind made on account of any 
estate he administers; nor must he be associated, in business or 
otherwise, with any one who is so interested.

Sec . 952. Commi ssio ns  of  pub li c ad min ist ra to r .—The commis-
sions to be charged by the public administrator shall be as pre-
scribed in section 858: Provided, That no commissions shall be 
charged where it appears that the total assets of the estate do not 
exceed $1,000 in value.

The public administrator shall pay over all such fees to the Col-
lector of the Panama Canal to be covered into the Treasury of the 
United States as miscellaneous receipts.

Sec . 953. Pub lic  ad min istra to r  to  ad min ist er  oa ths .—The public 
administrator may administer oaths in regard to all matters touching 
the discharge of his duties, or the administration of estates in his 
hands.

Sec . 954. Pre ce di ng  ch apt er s app li cab le  to  pub li c  ad min ist ra -
to r .—When no direction is given in this chapter for the govern-
ment or guidance of a public administrator in the discharge of his 
duties, or for the administration of an estate in his hands, the pro-
visions of chapters 23 to 34 of this code must govern, except that 
wherever notice is required to be given, such notice may, in the 
discretion of the court, be waived or be given by posting.

' CHAPTER 36.—GUARDIAN AND WARD

GUARDIANS OF MINORS

f Sec . 955. Appoi nt men t  of  gu ar di an s .—Either division of the 
district court, when it appears necessary or convenient, may appoint 
guardians for the persons and estates, or either of them, of minors 
who have no guardian legally appointed by will or deed, and who are 
inhabitants or residents of the division, or who reside without the 
Canal Zone and have estate within the division.



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

Such appointment may be made on the petition of a relative or 
other person on behalf of the minor, or on the petition of the minor, 
if fourteen years of age.

Not ic e of  pro ce ed in gs .—Before making such appointment, the 
court must cause such notice as such court deems reasonable to be 
given to any person having the care of such minor, and to such rela-
tives of the minor residing in the Canal Zone as the court may deem 
proper. In all cases notice must be given to the parents of the minor 
or proof made to the court that their addresses are unknown, or that, 
for other reason, such notice can not be given.

Tempo ra ry  cu sto dy  pen di ng  pro ce ed in gs .—In all such proceedings, 
when it appears to the satisfaction of the court, either from a verified 
petition, or from affidavits, that the welfare of the minor will be 
imperiled if such minor is allowed to remain in the custody of the 
person then having the care of such minor, the court may make an 
order providing for the temporary custody of such minor until a 
hearing can be had on such petition.

Pro ce ed ing s wh er e min or  li ab le  to  be  ca rr ie d ou t  of  can al  
zo ne .—And when it appears to the court that there is reason to 
believe that such minor will be carried out of the jurisdiction of the 
court before which the application is made, or will suffer some irrep-
arable injury before compliance with such order providing for the 
temporary custody of such minor can be enforced, such court may 
at the time of making such order providing for the temporary 
custody of such minor cause a warrant to be issued, reciting the facts, 
and directed to the marshal, commanding such officer to take such 
minor from the custody of the person in whose care such minor then 
is and place such minor in custody in accordance with the order of 
the court.

Sec . 956. Whe n  min or  may  no min at e  gua rd ian ; wh en  no t .—If 
the minor is under the age of fourteen years, the court may nominate 
and appoint his guardian. If he is fourteen years of age, he may 
nominate his own guardian, who, if approved by the court, must be 
appointed accordingly.

Sec . 957. Whe n  appo in tme nt  may  be  mad e by  co ur t , wh en  
min or  is ov er  fou rt ee n .—If the guardian nominated by the minor 
is not approved by the court, or if the minor resides out of the Canal 
Zone, or if, after being duly cited by the court, he neglects for ten 
days to nominate a suitable person, the court or judge may nominate 
and appoint the guardian in the same manner as if the minor were 
under the age of fourteen years.

Sec . 958. Nomin at ion  by  min or s aft er  ar ri vi ng  at  fou rt ee n .— 
When a guardian has been appointed by the court for a minor under 
the age of fourteen years, the minor, at any time after he attains that 
age, may nominate his own guardian, subject to the approval of the 
court.

Sec . 959. Who  may  be  gu ar di an ; mar ri ag e  of  gu ar di an  do es  no t  
af fec t  gu ard ia nsh ip .—The father or the mother of a minor child 
under the age of fourteen years, if found by the court competent to 
discharge the duties of guardianship, is entitled to be appointed 
a guardian of such minor child, in preference to any other person. 
The person nominated by a minor of the age of fourteen years as 
his guardian, whether married or unmarried, may, if found by the 
court competent to discharge the duties of guardianship, be appointed 
as such guardian. The authority of a guardian is not extinguished 
nor affected by the marriage of the guardian.

Sec . 960. Powe rs  an d du ti es  of  gu ar di an .—Every guardian 
appointed has the custody and care of the education of the minor, 
and the care and management of his estate, until such minor arrives at
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the age of majority or marries, or until the guardian is legally 
discharged, unless he is appointed guardian only of the person of 
the ward. In that event, the guardian is charged with the custody 
of the ward, and must look to his support, health, and education. 
He may fix the residence of the ward at any place in the Canal Zone, 
but not elsewhere without the permission of the court.

Sec . 961. Bon d  of  gu ar di an .—Before the order appointing any 
person guardian under this chapter takes effect, and before letters 
issue, the court shall require of such person a bond to the minor, 
with sufficient sureties, to be approved by the judge, and in such 
sum as he shall order, which sum shall not be less than twice the value 
of the personal property and the probable value of the annual rents, 
issues and profits of property belonging to the minor; where, how-
ever, a surety company is authorized by law to furnish such bond, the 
court in its discretion may fix the amount of the bond given by such 
surety company at not less than the value of the personal property 
and the probable value of the annual rents, issues and profits of 
property belonging to the minor conditioned that the guardian will 
faithfully execute the duties of his trust according to law, and the 
following conditions shall form a part of such bond without being 
expressed therein:

1. To make an inventory of all the estate, real and personal of his 
ward, that comes to his possession or knowledge, and to return the 
same within such time as the court may order.

2. To dispose of and manage the estate according to law and for 
the best interest of the ward, and faithfully to discharge his trust 
in relation thereto, and also in relation to the care, custody, and 
education of the ward.

3. To render an account on oath of the property, estate, and moneys 
of the ward in his hands, and all proceeds or interests derived there-
from, and of the management and disposition of the same, within 
three months after his appointment, and at such other times as the 
court directs, and at the expiration of his trust to settle his accounts 
with the court, or with the ward, if he be of full age, or his legal 
representatives, and to pay over and deliver all the estate, moneys, and 
effects remaining in his hands, or due from him on such settlement, 
to the person who is lawfully entitled thereto. Upon filing the bond, 
duly approved, letters of guardianship must issue to the person 
appointed. In form the letters of guardianship must be substantially 
the same as letters of administration, and the oath of the guardian 
must be indorsed thereon that he will perform the duties of his office 
as such guardian according to law’.

Sec . 962. Cou rt  may  in ser t  con di ti ons  in  or de r  appo in tin g  
gua rdi an .—When any person is appointed guardian of a minor, the 
court may, with the consent of such person, insert in the order of 
appointment, conditions not otherwise obligatory, providing for the 
care, treatment, education, and welfare of the minor and for the care 
and custody of his property. The performance of such conditions 
shall be a part of the duties of the guardian, for the faithful per-
formance of which he and the sureties on his bond shall be re-
sponsible.

Sec . 963. Rec or di ng  le tt er s  of  gu ar di an shi p.—All letters of guar-
dianship issued under the provisions of this chapter, with the affi-
davits and certificates thereon, must be recorded by the clerk of 
the court having jurisdiction of the persons and estates of the wards.

Sec . 964. Mai nt en an ce  of  min or  ou t  of  in come  of  hi s pro p- 
s er ty .—If any minor having a father living has property,, the. in-

come of which is sufficient for his maintenance and education in a 
manner more expensive than his father can reasonably afford, regard
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being had to the situation of the father’s family and to all the 
circumstances of the case, the expenses of the education and main-
tenance of such minor may be defrayed out of the income of his 
own property, in whole or in part, as judged reasonable, and must 
be directed by the court; and the charges therefor may be allowed 
accordingly in the settlement of the accounts of his guardian.

Sec . 965. Gua rd ia n  to  gi ve  bon ds ; powe rs  li mi te d .—Every testa-
mentary guardian must qualify and lias the same powers and must 
perform the same duties with regard to the person and estate of 
his ward as guardians appointed by the court, except so far as his 
powers and duties are legally modified, enlarged, or changed by the 
will by which such guardian was appointed, and except that such 
guardian need not give bond unless directed to do so by the court.

Sec . 966. Pow er  of  co ur t  to  appo in t  gu ar di an s  and  ne xt  fri en d  
no t  impa ir ed .—Nothing contained in this chapter affects or impairs 
the power of the court to appoint a guardian to defend the interests 
of any minor interested in any suit or matter pending therein.

Sec . 967. Whe n  pow er  of  gua rd ia n  is  super sede d .—The power of 
a guardian appointed by a court is superseded:

1. By order of the court;
2. If the appointment was macle solely because of the ward’s 

minority, by his attaining majority;
3. The guardianship over the person of the ward, by the marriage 

of the ward.
Sec . 968. Spe ci al  no tic e of  adm ini st rat ive  pro ce ed ing s ; de man d  

for  by  re la ti ve s .—At any time after the issuance of letters of guar-
dianship upon the estate of any minor, insane, or incompetent per-
son, any relative of the ward, or the attorney for such relative, may 
serve upon the guardian, or upon the attorney for the guardian, 
and file with the clerk of the court wherein administration of such 
ward’s estate is pending, a written request, stating that he desires 
special notice of any or all of the following-mentioned matters, 
steps, or proceedings in the administration of said estate, to wit:

1. Filing of the return of sales of any property of the ward’s 
estate.

2. Filing of accounts.
3. Filing of application for removal of ward’s property to any 

foreign jurisdiction.
4. Filing of petitions for partition of any property of the ward’s 

estate.
5. Proceedings for removal, suspension or discharge of the guar-

dian, or final determination of the guardianship.
Req ue st  wh at  to  sta te ; no ti ce  of  pro ce ed in gs .—Such request 

shall state the post-office address of such relative, or his attorney, 
and thereafter a brief notice of the filing of any such petitions, 
applications, or accounts, or proceedings, except petitions for sale 
of perishable property, or other personal propertv which will incur 
expense or loss by keeping, shall be addressed to such relative, or his 
attorney, at his stated post-office address, and deposited in the post 
office, within two days after the filing of such petition, account, 
application, or the commencement of such proceeding; or personal 
service of.such notices may be made on such relative, or his attorney, 
within said two days, and such personal service shall be equivalent 
to such deposit in the post office, and proof of mailing or of personal 
service must be filed with the clerk before the hearing of any 
such matter.

Fin di ng  th at  no ti ce  gi ve n .—If, upon the hearing it shall appear 
to the satisfaction of the court that the said notice has been regu-

1081

Testamentary guard-
ian, bond; powers lim-
ited.

Power of court to 
appoint guardian ad 
litem, etc., not im-
paired.

When power of 
guardian superseded.

Special notice of ad-
ministrative proceed-
ings, demand for.

Contents of request; 
notice.

Finding that notice 
given.



1082

Insane and incompe-
tents, in general.

Guardians of.

Appointment after 
hearing.

Appointment as.

Post, p. 1145.

Powers and duties.

Proceeding for resto-
ration to capacity, by 
petition.

Verification.

Day for hearing on.

Notice.

Trial.

Judgment.

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

larly given, the court shall so find in its order or judgment, and 
such judgment shall be final and conclusive upon all persons.

GUARDIANS OF INSANE AND INCOMPETENT PERSONS IN GENERAL

Sec . 969. Guar di ans  of  in san e  an d  ot he r  in co mpet ent  per so ns .—■ 
When it is represented to the district court or judge, upon verified 
petition of any relative or friend, that any person is insane, or 
from any cause mentally incompetent to manage his property, such 
court or judge must cause a notice to be given to the supposed 
insane or incompetent person of the time and place of hearing the 
case, not less than five days before the time so appointed, and such 
person, if able to attend, must be produced on the hearing, provided 
that when such person is a patient at a hospital in the Canal Zone, 
the certificate of the medical superintendent or acting medical super-
intendent of such hospital, to the effect that such patient is unable 
to attend on the hearing shall be prima facie evidence of such fact.

Sec . 970. Appoi nt men t  of  gu ar di an  by  co ur t  aft er  he ar in g .— 
If, after a full hearing and examination upon such petition, it 
appears to the court that the person in question is incapable of 
taking care of himself and managing his property, such court must 
appoint a guardian of his person and estate, or person or estate, 
with the powers and duties in this chapter specified.

Sec . 971. Appoi nt men t  as  gua rdi an .—In awarding letters of 
guardianship of the person and estate, or person or estate, of an 
insane or incompetent person, the court shall appoint as guardian 
such person as may have been designated pursuant to section 166e 
of the Civil Code, in which cases such persons shall be appointed 
unless good cause to the contrary be shown.

Sec . 972. Pow er s an d du ti es  of  gu ar di an s .—Every guardian 
appointed, as provided in the preceding section, has the care and 
custody of the person of his ward and the management of all his 
estate, or the care and custody of the person of his ward or the 
management of all his estate, according to the order of appointment, 
until such guardian is legally discharged, and he must give bond 
to such ward in like manner and with like conditions as before 
prescribed with respect to the guardian of a minor.

Sec . 973. Proc ee di ng  for  re sto ra ti on  to  ca pa ci ty .—Any person 
who has been declared insane or incompetent, or the guardian, or 
any relative of such person within the third degree, or any friend, 
may apply, by petition, to the division of the district court in 
which he was declared insane, to have the fact of his restoration to 
capacity judicially determined. The petition must be verified, and 
must state that such person is then sane or competent. Upon 
receiving the petition, the court must appoint a day for a hearing 
before the court, and, if the petitioner requests it, must order an 
investigation before a jury, which must be summoned and impaneled 
in the same manner as juries in civil actions. The court must cause 
notice of the trial to be given to the guardian of the person so 
declared insane or incompetent, if there is a guardian, and to his 
or her husband or wife, if there is one, and to his or her father or 
mother, if living in the Canal Zone. On the trial, the guardian 
or relative of the person so declared insane or incompetent, and, in 
the discretion of the court, any other person, may contest the right 
to the relief demanded. Witnesses may be required to appear and 
testify, as in civil cases, and may be called and examined by the 
court on its own motion. If it is found that the person is of sound 
mind, and capable of taking care of himself and his property, his 
restoration to capacity must be adjudged, and the guardianship of 
such person, if such person is not a minor, must cease.
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Sec . 974. Defin iti on  of  in co mpet en t .—The phrase “ incom-
petent,” “ mentally incompetent,” and “ incapable,” as used in this 
chapter, shall be construed to mean any person who, though not 
insane, is, by reason of old age, disease, weakness of mind, or from 
any other cause, unable, unassisted, to properly manage and take 
care of himself or his property, and by reason thereof would be 
likely to be deceived or imposed upon by artful or designing persons.

Sec . 975. Pub li c  admi nist rat or  as  gu ar di an  of  est at es  of  in san e  
EMPLOYEES, OTHER INSANE OR INCOMPETENT PERSONS, AND MINORS.— 
The public administrator shall take charge of estates of persons 
employed in the Canal Zone or the Republic of Panama by The 
Panama Canal or Panama Railroad Company or members of their 
families who have been adjudged insane by the district court or by 
a competent court of any State, where such estates consist of personal 
property and no legal guardian has been appointed.

The district court may in its discretion appoint the public admin-
istrator guardian of the estate of any other insane or incompetent 
person or of any minor.

The public administrator shall comply with all of the provisions 
of this chapter with respect to the guardianship of similar estates 
by other persons: Provided, however, That his official bond and oath 
shall satisfy the requirements with respect to a guardian’s bond and 
oath: And provided further, That wherever notice is required to be 
given, such notice may, in the discretion of the court, be waived or 
be given by posting.

Cro ss  Ref er en ce

Payment to public administrator of sums due insane persons from Canal 
or Railroad, see section 942.

COROZAL ho spita l : ad mis si on , ke epi ng , an d di sch ar ge  of  per son s

Sec . 976. Kee pin g  of  in san e  perso ns  in  jai l .—No person under 
observation for insanity or declared to be insane shall be kept in 
jail, prison, or other similar institution, but shall be kept in suitable 
quarters within the Corozal Hospital or at such other place as may 
be deemed advisable by the superintendent of Corozal Hospital.

Sec . 977. Admis sio n  of  pat ie nt s in  ge ne ra l .—Except as other-
wise provided in respect to the admission of insane patients from 
the Republic of Panama, and the admission of members of the United 
States Army, Navy, and Marine Corps, and beneficiaries of the 
United States Public Health Service for observation and care pend-
ing their transfer to the United States, no person shall be admitted 
or detained as a patient in the Corozal Hospital except upon the 
order of the district judge of the Canal Zone, provided that if a 
patient is in a state of violent insanity he may be admitted at once 
by the superintendent of Corozal Hospital, without an order from 
the court, into the quarters provided for the observation of persons 
alleged to be insane, upon the written request of any physician 
employed by the United States Government; or such patient may 
be admitted to the observation quarters by said superintendent upon 
his own authority.

It shall be the duty of the superintendent of Corozal Hospital to 
file a written report with the clerk of the district court within forty-
eight hours after the patient has been admitted to the observation 
quarters, which report shall set out the name, age, and physical 
condition of the patient, together with the name of physician attend-
ing patient at time of admission, and as soon as the clerk shall have 
received the report, he shall enter it upon the docket and the district 
judge shall proceed to examine and determine the case in like manner
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as if the petition had been presented to him prior to the patient’s 
admission into observation quarters.

Sec . 978. Pet it io n for  co nfi ne ment  of  in san e pe rs on s .—To 
obtain the judicial order provided for in section 977, it shall be 
necessary for a relative of the person alleged to be insane, or a phy-
sician or other interested person in the Canal Zone, to present a 
petition, duly subscribed and sworn to by the petitioner, to the judge 
of the district court, which petition shall state the sex, age, and 
nationality of patient, if known, and the facts showing the patient’s 
mental infirmity, and, if possible, the history of the case and the 
form of insanity with which he is suffering and the attending cir-
cumstances making it necessary that he be confined in the asylum. 
If such petition is presented by other than a relative, and there is a 
known relative within or near the Canal Zone, notice thereof shall 
be given to such relative. The petition shall be accompanied by a 
certificate signed by one or more reputable physicians to the effect 
that in their opinion such person is insane.

Sec . 979. Hea ri ng  to  be  pro mpt ; or de ri ng  cu sto dy  for  ob ser va -
ti on .—The petition provided for in section 978 shall take precedence 
over all other matters pending before the court, and if the facts 
stated therein are sufficient to satisfy the court of the insanity of the 
person sought to be confined, orders shall be issued at once directing 
that the person alleged to be insane be taken in custody for 
observation.

Sec . 980. Admi ssio n of  pat ie nt  for  ob ser vat io n  ; re por t  on  
san it y .—The order of the judge directing that the person alleged 
to be insane be placed under observation shall be sufficient authority 
for the superintendent of Corozal Hospital to admit the patient into 
the hospital or other suitable quarters and to detain him for the 
purpose of observation.

Within thirty days after the patient has been placed under ob-
servation the superintendent of Corozal Hospital shall file with the 
clerk of the court a written report stating whether the patient is 
sane or insane, and the facts upon which such statement is based. 
If the observation shall show that the patient is not insane he shall 
be set at liberty by the superintendent of Corozal Hospital at once, 
and such action shall be noted in the report submitted to the court. 
If the observation shall show that the patient is insane, it shall be 
the duty of the court to render judgment therein, either committing 
the patient to the Corozal Hospital or directing that he be turned 
over to his relatives or friends who are able and willing to care 
for him.

Sec . 981. Cont est in g  re por t  on  san it y .—The relatives of the per-
son alleged to be insane, or the district attorney, may appear and 
contest the report of the superintendent, and in such cases the judge 
shall hear the evidence presented by the parties and render judgment 
thereon, as provided in section 980.

Sec . 982. Tempo ra ry  re le ase  of  pat ie nts .—Whenever any patient 
who is not serving a sentence for violation of the criminal laws, of 
the Canal Zone has shown such improvement in his mental condition 
as would, in the opinion of the superintendent, warrant his tem-
porary release for the purpose of determining whether such improve-
ment is permanent and would eventually warrant the. discharge of 
the patient, the superintendent may release such patient for such 
period as may be deemed proper by the superintendent after the 
latter by adequate investigation has satisfied himself that the patient 
has relatives or friends who are able and willing to receive and care 
for such patient. If, during such release, it shall appear to the 
superintendent that the patient should be discharged, a statement
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as provided in section 984 hereof shall be filed with the clerk of the 
court.

Sec . 983. Appl ic at io n for  di sch ar ge  of  pat ie nt .—Any person 
interested in an inmate of the Corozal Hospital, who believes such 
inmate is improperly detained therein, may make application to the 
district judge for the discharge of such patient. Upon receipt of 
such application the judge shall issue an order to the superintendent 
of Corozal Hospital, to make a report on the patient’s condition, and 
upon the receipt of such report shall consider the case, and, in his 
discretion, may grant or deny the application. The judge may cause 
the patient to be examined by two competent physicians, who shall 
report in writing as to the condition of the patient.

Sec . 984. Dis ch ar ge  of  pati ent s .—Any patients, except those 
serving sentences for violation of the criminal laws of the Canal 
Zone, may be discharged by the superintendent. He shall file with 
the clerk of the court a written statement that in his judgment 
such patient has recovered or that the discharge will not be detri-
mental or dangerous to the public welfare or injurious to the patient: 
Provided, That before discharging any patient who has not recov-
ered, the superintendent shall satisfy himself by adequate investi-
gation that the relatives or friends of the patient are able and 
willing to receive and care for such patient or that suitable measures 
for deportation have been taken.

Sec . 985. Comm it ti ng  in sane  priso ner s  to  ho spi ta l ; di sch ar ge .— 
If any person confined in a prison or penitentiary under the sen-
tence of a court become insane, he shall be committed to the Corozal 
Hospital by the judge of the district court. In all such cases the 
provisions of sections 976 to 986 relating to the period of observa-
tion of the patient and the trial of the issue as to his insanity 
shall be observed. Whenever a person is committed to the Corozal 
Hospital under the provisions of this section, the order of commit-
ment issued by the court shall include a statement of the offense 
of which the person was convicted, the term of his imprisonment 
and the date upon which said term is to expire. Should such person 
be discharged from the Corozal Hospital before the date of the 
expiration of his term of imprisonment, he shall be returned to the 
penal institution from which he was taken.

Sec . 986. No repe al  of  prov isi ons  re spec ti ng  in qu ir y  in to  in san -
ity  of  de fen da nt s .—Nothing contained in sections 976 to 985 shall 
be construed to repeal or modify the provisions of the Code of 
Criminal Procedure of the Canal Zone relating to the inquiry into 
the insanity of the defendants before trial or after conviction.

Cro ss  Referen ce

Inquiry into sanity of defendants before trial or after conviction, see sections 
353 to 358 of the Code of Criminal Procedure.

Sec . 986%. Pat ie nt s in  cl asse s ex ce pte d fro m th e prec ed in g  
sec ti on s 976 to  9 86, in cl usi ve .—Insane patients from the Republic 
of Panama may be admitted and detained in the Corozal Hospital, 
and discharged therefrom, in accordance with the existing agree-
ments between the Canal Zone authorities and the Panaman authori-
ties, or under such changes and modifications of said agreements as 
may be made from time to time.

The superintendent of Corozal Hospital is authorized to receive 
and detain as patients, insane members of the United States Army, 
Navy, and Marine Corps, and beneficiaries of the United States 
Public Health Service, for observation and care pending their 
transfer to the United States, upon the order of the official in charge 
of the respective services in the Canal Zone.
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POWERS AND DUTIES OF GUARDIANS
Sec . 987. Gua rd ia n  to  pay  de bt s of  war d  fro m wa rd ’s est at e .— 

Every guardian appointed under the provisions of this chapter, 
whether for a minor or any other person, must pay all just debts 
due from the ward out of his personal estate and the income of his 
real estate, if sufficient; if not, then out of his real estate upon 
selling or mortgaging it and disposing of the proceeds in the man-
ner provided in sections 997 to 1002.

Sec . 988. Guar di an  to  re co ve r  de bts  du e hi s war d  an d  re pre -
sent  hi m .—Every guardian must settle all accounts of the ward, 
and demand, sue for, and receive all debts due to him, or may, with 
the approbation of the court, compound for the same and give dis-
charges to the debtor, on receiving a fair and just dividend of his 
estate and effects; and he must appear for and represent his ward 
in all legal suits and proceedings, unless another person be appointed 
for that purpose.

Sec . 989. Gua rd ia n to  ma na ge  es ta te  fru ga lly , mai nt ai n  
wa rd  an d sel l  or  mo rt ga ge  re al  est at e .—Every guardian must 
manage the estate of his ward frugally and without waste, and 
apply the income and profits thereof, as far as may be necessary, 
for the comfortable and suitable maintenance and support of the 
ward and his family, if there be any; and if such income and profits 

' be insufficient for that purpose, the guardian may sell or mortgage 
the real estate, as provided in this code, and must apply the pro-
ceeds of such sale or mortgage, as far as may be necessary, for the 
maintenance and support of the ward and his family, if there be any.

Sec . 990. Suppo rt  of  wife  fro m he r  est at e .—If the husband is 
unable to provide suitably for the care or support of a wife over 
whose estate a guardian has been appointed by reason of incompe-
tency, the expense of providing such care or support, may, to the 
extent necessary, be charged against and defrayed out of such estate, 
as previously directed by the court or as subsequently approved by 
the court in settling the accounts of the guardian of the estate; for 
this purpose the guardian may sell or mortgage estate of the ward 
as provided in this code.

Sec . 991. Mai nt en anc e , suppo rt , an d  ed uc at io n  of  wa rd , how  
en for ce d .—When a guardian has advanced, for the necessary main-
tenance, support, or education of his ward, an amount not dispro-
portionate to the value of his estate or his condition of life, and the 
same is made to appear to the satisfaction of the court, by proper 
vouchers and proofs, the guardian must be allowed credit therefor 
in his settlements. Whenever a guardian fails, neglects, or refuses 
to furnish suitable and necessary maintenance, support, or education 
for his ward, the court may order him to do so, and enforce such 
order by proper process. Whenever any third person, at his request, 
supplies a ward with such suitable and necessary maintenance, sup-
port, or education, and it is shown to have been done after refusal 
or neglect of the guardian to supply the same, the court may direct 
the guardian to pay therefor out of the estate, and enforce such 
payment by due process.

Sec . 992. Guar di ans , pow ers  of , in  par tit ion .—The guardian may 
join in and assent to a partition of the real or personal estate of the 
ward, wherever such assent may be given by any person: Provided, 
That such assent can only be given after the court having jurisdic-
tion over said estate shall grant an order conferring such authority, 
which order shall only be made after a hearing in open court upon



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933. 

the petition of the guardian after notice of at least ten days, mailed 
by the clerk of the court to all the known relatives of the ward 
residing in the Canal Zone. The guardian may also consent to a 
partition of the real or personal estate of his ward without action, 
and agree upon the share to be set off to such ward, and may execute 
a release in behalf of his ward to the owners of the shares, of the 
parts to which they may be respectively entitled, upon obtaining 
from said court having jurisdiction over said estate, authority to so 
consent after a hearing in open court upon the petition of the 
guardian after notice of at least ten days, mailed by the clerk of the 
court to all the known relatives of the ward residing in the Canal 
Zone.

Sec . 993. Inv en to ry  of  wa rd ’s est at e ; re fusa l  of  gua rdi an  to  
re tu rn  in ve nt or y .—Every guardian must return to the court a 
verified inventory of the estate of his ward within thirty days after 
his appointment. He must annually thereafter, and at such other 
times as directed by the court, render a verified account of the estate 
of his ward. All the estate of the ward described in the first inven-
tory must be appraised by appraisers, appointed, sworn, and acting 
in the manner provided for regulating the settlement of the estates 
of decedents. Such inventory, with the appraisement of the prop-
erty therein described, must be recorded by the clerk of the court in 
a proper book kept in his office for that purpose. Whenever any 
other property of the estate of any ward is discovered, not included 
in the inventory of the estate already returned, and whenever any 
other property, has been succeeded to, or acquired by any ward, or 
for his benefit, the like proceedings must be had for the return and 
appraisement thereof and the service of the same as are herein pro-
vided in relation to the first inventory and return. If within the 
time prescribed, or within such further time, not exceeding two 
months which the court or judge shall for reasonable cause allow, the 
guardian neglects or refuses to return the inventory or render his 
account, the court may, upon notice, revoke the letters of guardian-
ship and the guardian shall be liable on his bond for any injury to 
the estate, or any person interested therein, arising from such failure.

Sec . 994. Acc ou nt  of  gua rdi an .—The guardian must upon the 
expiration of a year from the time of his appointment and as often 
thereafter as he may be required, present his account to the court 
for settlement and allowance. The termination of the relation of 
guardian and ward by the death of either guardian or ward or by 
the ward attaining his majority or being restored to capacity shall 
not cause the court to lose jurisdiction of the proceeding for the 
purpose of settling the accounts of the guardian.

Sec . 995. Allo wa nc e of  ac co un ts  of  joi nt  gua rdi ans .—When 
an account is rendered by two or more joint guardians, the court i 
may, in its discretion, allow the same upon the oath of any of them.

Sec . 996. Expe nse s an d co mpe nsa ti on  of  gu ard ia ns .—Every 
guardian must be allowed the amount of his reasonable expenses 1 
incurred in the execution of his trust, and he must also have such 
compensation for his services as the court in which his accounts are 
settled deems just and reasonable. He must also be allowed all 
reasonable and proper disbursements, made after the legal termi-
nation of the guardianship, but while that relation, by consent or 
acquiescence of the parties, still subsists in fact, and before the 
discharge of the guardian by the court, and which were made by 
the consent, express or implied, of the ward, and for his benefit 
or the benefit of his estate.
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SALE OF PROPERTY AND DISPOSITION OF THE PROCEEDS

Sec . 997. Whe n  in co me  fro m wa rd ’s es ta te  is in suffi ci en t .— 
When the income of an estate under guardianship is insufficient to 
maintain the ward and his family or to maintain and educate the 
ward when a minor, or to pay for his care, treatment, and support, 
if confined in a hospital for the insane in the Canal Zone, his 
guardian may sell his real or personal estate, or mortgage the real 
estate for that purpose subject to confirmation of such sale or mort-
gage by the court.

Sec . 998. Appli ca ti on  of  pro ce ed s  of  sal es .—If the estate is sold 
for the purposes mentioned in this subchapter, the guardian must 
apply the proceeds of the sale to such purposes, as far as necessary, 
and put out the residue, if any, on interest, or invest it in the best 
manner in his power, until the capital is wanted for the maintenance 
of the ward and his family, or the education of his children, or 
for the education of the ward when a minor, in which case the 
capital may be used for that purpose, as far as may be necessary, 
in like manner as if it had been personal estate of the ward.

Sec . 999. Inv estmen t  of  proc ee ds  of  sal es .—If the estate is sold 
for the purpose of putting out or investing the proceeds, the guard-
ian must make the investment according to his best judgment, or in 
pursuance of any order that may be made by the court.

Sec . 1000. Sal es  of  pro per ty  to  co nfo rm  to  la w go ve rn in g  
ex ec ut or s .—All the proceedings by guardians concerning sales of 
property of their wards, giving notice of sale, reselling the same 
property, return of sale and application for confirmation thereof, 
notice and hearing of such application, making orders rejecting or 
confirming sales and reports of sales, ordering and making convey-
ances of property sold, allowance of commissions, accounting and 
settlement of accounts, must be had and made as required by the 
provisions of chapters 23 to 35 of this code concerning estates of 
decedents, unless otherwise specially provided in this chapter. All 
known relatives of the ward within the third degree residing in the 
Canal Zone whose addresses are known to the guardian shall within 
two days after filing of the return of sale be served by mail with a 
brief notice of the time set for hearing of the return.

Sec . 1001. Pro ce ed in gs  for  co mplet io n  of  sal es  by  gu ar di an s .— 
All proceedings for the completion of contracts for the sale of real 
estate by guardians must be had and made as required by the pro-
visions of chapters 23 to 35 of this code concerning the conveyance 
of real estate by executors and administrators under sections 841 
to 851, and said sections are hereby made applicable to conveyances 
by guardians as provided by section 1021.

Sec . 1002. Cou rt  may  or de r  th e in ve stm en t  of  mo ne y  of  th e  
wa rd .—The court, on the application of a guardian, or any person 
interested in the estate of any ward, after such notice to persons 
interested therein as the court shall direct, may authorize and 
require the guardian to invest the proceeds of sales, and any other 
of his ward’s money in his hands, in any manner most to the interest 
of all concerned therein, and the court may make such other orders 
and give such directions as are needful for the management, invest-
ment, and disposition of the estate and effects as circumstances 
require.

NONRESIDENT GUARDIANS AND WARDS

Sec . 1003. Guar di ans  of  no nr esi de nt  perso ns .—The district court 
may appoint a guardian of the person and estate, or either, of a 
minor, insane, or incompetent person, who has no guardian within
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the Canal Zone, legally appointed by will, deed, or otherwise, and 
who resides without the Canal Zone, and has estate within the divi-
sion or, who, though not having such estate, is within the division, 
upon petition of any friend of such person or any one interested 
in his estate, in expectancy or otherwise. Before making such 
appointment, the court must cause notice to be given to all persons 
interested, in such manner as such court deems reasonable.

Sec . 1001. Pow er s  and  du ti es  oe  gu ar di an s  appoi nte d  und er  pre -
ce di ng  se ct io n .—Every guardian, appointed under section 1003, has 
the same powers and performs the same duties, with respect to the 
estate of the ward found within the Canal Zone, and with respect 
to the person of the ward, if he shall come to reside therein, as are 
prescribed with respect to any other guardian appointed under this 
chapter.

Sec . 1005. Such  gu ar di an s  to  gi ve  bo nds .—Every guardian must 
give bond to the ward, in the manner and with the like conditions 
as hereinbefore provided for other guardians, except that the provi-
sions respecting the inventory, the disposal of the estate and effects, 
and the account to be rendered by the guardian, must be confined 
to such estate and effects as come to his hands in the Canal Zone.

Sec . 1006. To wh at  gua rd ian ship  sha ll  ex ten d .—The guardian-
ship which is first lawfully granted of any person residing without 
the Canal Zone extends to all the estate of the ward within the 
Canal Zone.

Sec . 1007. Remo va l  of  no nr esi de nt  war d ’s prope rty .—When the 
guardian and ward are both nonresidents, and the ward is entitled 
to property in the Canal Zone, which may be removed to a state or 
foreign country without conflict with any restriction or limitation 
thereupon, or impairing the right of the ward thereto, such property 
may be removed to the state or foreign country of the residence 
of the ward, upon the application of the guardian to the division of 
the district court in which the estate of the ward, or the principal 
part thereof, is situated.

Sec . 1008. Pro ce ed in gs  on  suc h  remo va l .—The application must 
be made upon ten days’ notice to the resident executor, adminis-
trator, or guardian, if there be such, and upon such application the 
nonresident guardian must produce and file a certificate, under the 
hand of the clerk and seal of the court, from which his appointment 
was derived, showing:

1. A transcript of the record of his appointment.
2. That he has entered upon the discharge of his duties.
3. That he is entitled, by the laws of the State, of his appointment 

to the possession of the estate of the ward or must produce and file 
a certificate, under the hand and seal of the clerk of the court having 
jurisdiction in the country of his residence, of the estates of persons 
under guardianship, or of the highest court of such country, attested 
by a minister, consul, or vice consul of the United States, resident 
in such country, that, by the laws of such country, the applicant 
is entitled to the custody of the estate of his ward, without the 
appointment of any court. Upon such application, unless good cause 
to the contrary is shown, the court must make an order granting to 
such guardian leave to take and remove the property of his ward 
to the State or place of his residence, which is authority to him to 
sue for and receive the same in his own name, for the use and benefit 
of his ward.

Sec . 1009. Dis ch ar ge  of  gu ar di an s .—Such order is a discharge of 
the executor, administrator, local guardian, or other person in whose 
possession the property may be at the time the order is made, on 
filing with the clerk of the court a receipt therefor of a foreign
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guardian of such absent ward, and transmitting a duplicate receipt, 
or a certified copy of such receipt, to the court from which such 
nonresident guardian received his appointment.

GENERAL AND MISCELLANEOUS PROVISIONS

Sec . 1010. Exa mi na ti on  of  per sons  suspe ct ed  of  de fra ud in g  
wa rd s or  co nc ea li ng  proper ty .—Upon complaint made by any 
guardian, ward, creditor, or other person interested in the estate, or 
having a prospective interest therein as heir or otherwise, against 
any one suspected of having concealed, embezzled, smuggled, or 
fraudulently disposed of, any of the money, goods, or effects, or an 
instrument in writing belonging to the ward or to his estate, the 
district court may cite such suspected person to appear before such 
court, and may examine and proceed against him on such charge in 
the manner provided in chapters 23 to 35 with respect to persons 
suspected of and charged with concealing, embezzling, smuggling, 
or fraudulently disposing of the effects of a decedent.

Sec . 1011. Remov al  an d  resi gn at io n  of  gu ar di an , an d  sur re nd er  
of  esta te .—When a guardian, appointed either by the testator or 
the court, becomes insane or otherwise incapable of discharging his 
trust or unsuitable therefor, or has wasted or mismanaged the estate, 
or failed for thirty days to render an account or make a return, the 
district court may, upon such notice to the guardian as the court may 
require, remove him and compel him to surrender the estate of the 
ward to the person found to be lawfully entitled thereto. Every 
guardian may resign when it appears proper to allow the same; and 
upon the resignation or removal of a guardian, as herein provided, 
the court may appoint another in the place of the guardian who 
resigned or was removed.

Seo . 1012. Guar di ans hi p, how  ter min at ed .—The marriage of a 
minor ward terminates the guardianship of the person of such ward, 
but not the estate; and the guardian of an insane or other person 
may be discharged by the court, when it appears on the application of 
the ward or otherwise, that the guardianship is no longer necessary.

Sec . 1013. New  bo nd , wh en  re qu ir ed .—The court may require a 
new bond to be given by a guardian whenever such court deems it 
necessary, and may discharge the existing sureties from further 
liability, after due notice given as such court may direct, when it 
shall appear that no injury can result therefrom to those interested 
in the estate.

Sec . 1014. Guar di an ’s bo nd  to  be  fil ed  ; act ion  on .—Every bond 
given by a guardian must be filed and preserved in the office of the 
clerk of the district court, and in case of a breach of a condition 
thereof, may be prosecuted for the use and benefit of the ward, or of 
any person interested in the estate.

Sec . 1015. Limi ta ti on  of  ac ti on s  on  gua rdi an ’s  bo nd .—No action 
can be maintained against the sureties on any bond given by a guard-
ian, unless it be commenced within three years from the discharge 
or removal of the guardian; but if at the time of such discharge the 
person entitled to bring such action is under any legal disability to 
sue, the action may be commenced at any time within three years 
after such disability is removed.

’ Sec . 1016. Limi ta ti on  of  ac ti on s  fo r  the  re co ver y  of  pro pe rt y  
so ld .—No action for the recovery of any estate, sold by a guardian, 
can be maintained by the ward, or by any person claiming under 
him, unless it is commenced within three years next after the termi-
nation of the guardianship, or when a legal disability to sue exists 
by reason of minority or otherwise, at the time when the cause of 
action accrues, within three years next after the removal thereof.
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Sec . 1017. Mor e th an  one  gua rd ia n of  a perso n may  be  
appo int ed .—The court, in its discretion, whenever necessary, may 
appoint more than one guardian of any person subject to guardian-
ship, each of whom must give a separate bond, and be governed and 
liable in all respects as a sole guardian.

Sec . 1018. Ord er  ap po in ti ng  gu ar di an , ho w  en te re d .—Any order 
appointing a guardian becomes a decree of the court and must be 
entered at length in the minute book of the court or must be signed 
by the judge and filed.

The provisions of chapters 23 to 35 relative to the estates of dece-
dents, so far as they relate to the practice in the district court, apply 
to proceedings under this chapter.

Sec . 1019. Pro vi sio ns  of  sec ti on s 532 an d 533 ap ply  to  gu ar d -
ia ns .—The provisions of sections 532 and 533 are hereby declared to 
apply to guardians appointed by the court, and to the bonds taken 
or to be taken from such guardians, and to the sureties on such bonds.

Sec . 1020. Cou rt  may  mak e  de cr ee  au th or iz in g  gu ar di an  to  ma ke  
co nv ey an ce  for  in co mpete nt .—When a person who is bound by a 
contract in writing to convey any real estate shall afterwards and 
before making the conveyance become and be adjudged to be an 
incompetent person, the court may make a decree authorizing and 
directing his guardian to convey such real estate to the person entitled 
thereto. Such decree may be made under the provisions of sections 
841 to 851, all of which provisions are hereby incorporated in this 
section; the word incompetent being substituted for the word deceased 
or decedent and the word guardian being substituted for the words 
administrator or executor, respectively, wherever said words occur.

Sec . 1021. Con ve ya nc e by  gu ar di an .—When a person who is 
bound by contract in writing to convey any real estate, or to transfer 
any personal property, dies before making conveyance or transfer, 
and in all cases when such decedent, if living might be compelled to 
make such conveyance or transfer, the court, having jurisdiction of 
the guardianship proceedings of such minor may make a decree 
authorizing and directing the guardian of any minor, who has suc-
ceeded by distribution to the estate of such deceased person, to 
convey or transfer such real estate or personal property to the person 
entitled thereto.

Sec . 1022. Atto rn ey ’s fees  ag ai nst  mi no r  fix ed  by  co ur t ; jud g -
men t  no t  IN ex ce ss  of  $500.—All contracts for attorney’s fees made 
by or for the benefit of minors shall be void, and whenever a judg-
ment shall be recovered by or on behalf of a minor, the attorney’s 
fees chargeable against said minor shall be fixed by the court in 
which said judgment is rendered; and if said judgment is for money, 
and there is no general guardian of said minor, one shall be appointed 
by the court, and the entire amount of the judgment shall be paid to 
and shall be cared for by such general guardian, under the control 
of the court: Provided, That where a minor has brought an action 
by a guardian ad litem and has recovered a money judgment not in 
excess of $500, exclusive of costs, and the guardian ad litem is a 
parent or blood relative of said minor, then, with the approval of the 
court that rendered the judgment the whole amount of said judgment 
may be paid directly to such guardian ad litem without any bond 
being required therefor. The court in any of the cases provided for 
herein may direct the amount fixed as attorney’s fees to be paid 
directly to the attorney, and the balance to be paid to such guardian 
ad litem of said minor, or to the general guardian of said minor if a 
general guardian has been appointed or is required by the court.
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Sec . 1023. Par en t ’s  ri gh t  to  co mpro mise  cla im  of  min or .—Where 
a minor shall have a disputed claim for money against a third per-
son, the father, and if the father be dead or has deserted or aban-
doned the minor, then the mother of said minor, shall have the right 
to compromise such claim, but before the compromise shall be valid 
or of any effect the same shall be approved by the division of the 
district court where the minor resides, upon a verified petition in 
writing, regularly filed with said court. If the court approves such 
compromise, the said district court may direct the money paid to the 
father or mother of such minor, with or without the filing of any 
bond, or it may require a general guardian or guardian ad litem to 
be duly appointed and the money to be paid to such guardian or 
guardian ad litem with or without a bond as in the discretion of the 
court seems to the best interests of said minor. The clerk of the 
district court shall not charge any fee for filing said petition for 
leave to compromise or for placing the same upon the calendar to 
be heard by the court.

: CHAPTER 37.—ESTATES OF MISSING PERSONS

Sec . 1024. Tru ste es  of  th e  est ate s  of  missin g  per son s ; ap po in t -
men t  of , by  th e  co ur t .—Whenever any resident of the Canal Zone, 
who owns or is entitled to the possession of any real or personal 
property situate therein, is missing, or his whereabouts unknown, 
for ninety days, and a verified petition is presented to the division 
of the district court of which he is a resident by his wife or any of 
his family or friends, representing that his whereabouts has been, 
for such time, and still is, unknown, and that his estate requires 
attention, supervision, and care of ownership, the court must order 
such petition to be filed, and appoint a day for its hearing, not less 
than ten days from the date of the order.

Not ic e  an d  he ar in g .—The clerk of the court must thereupon pub-
lish, for at least ten days prior to the day so appointed, a notice in 
some newspaper of general circulation in the Canal Zone, stating 
that such petition will be heard at the court room of the court at the 
time appointed for the hearing. The court may direct further notice 
of the application to be given in such manner and to such persons 
as it may deem proper. At the time so fixed for such hearing, or at 
any subsequent time to which the hearing may be postponed, the 
court must hear the petition and the evidence offered in support of 
or in opposition thereto, and, if satisfied that the allegations thereof 
are true, and that such person remains missing, and his whereabouts 
unknown, must appoint some suitable person to take charge and pos-
session of such estate, and manage and control it under the direction 
of the court.

« Pre fe re nce  of  wi fe  or  no min ee .—In appointing a trustee, the 
court must prefer the wife of the missing person (if any such there 
is), or her nominee, and, in the absence of a wife, some person, if 
such there is who is willing to act, entitled to participate in the 
distribution of the missing person’s estate were he dead.

Sec . 1025. Bon ds  to  be gi ven  by  tr ust ee s .—Every person 
appointed under the provisions of section 1024 must give bond in the 
amount and as provided for in section 731.

s. Sec . 1026. Pow er s  an d  du ti es  of  tru stees .—The trustee must take 
possession of the real and personal estate in the Canal Zone of such 
missing person, and collect and receive the rents, income, and pro-
ceeds thereof, collect all indebtedness owing to him, and pay the 
expenses thereof out of the trust funds, and pay such indebtedness 
of the missing person as may be authorized by the court. The court



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

may direct the trustee to pay to the person or persons constituting 
the family of the missing person such sum or sums of money for 
family expenses and support from the income of the estate as it 
may, from time to time, determine. The trustee must, from time to 
time, when directed by the court, account to and with it for all his 
acts as trustee, and the court may, at any time, upon good cause 
shown, remove any trustee, and appoint another in his place.

CHAPTER 38.—EVIDENCE

GENERAL DEFINITIONS AND DIVISIONS

Sec . 1027. Defi ni tio n of  ev id en ce .—Judicial evidence is the 
means, sanctioned by law, of ascertaining in a judicial proceeding 
the truth respecting a question of fact.

Sec . 1028. Defi ni ti on  of  pro of .—Proof is the effect of evidence, 
the establishment of a fact by evidence.

Sec . 1029. Defi ni ti on  of  la w  of  ev id en ce .—The law of evidence, 
which is the subject of this chapter, is a collection of general rules 
established by law:

1. For declaring what is to be taken as true without proof;
2. For declaring the presumptions of law, both those which are 

disputable and those which are conclusive; and
3. For the production of legal evidence;
4. For the exclusion of whatever is not legal;
5. For determining, in certain cases, the value and effect of 

evidence.
Sec . 1030. Deg re e of  ce rt ai nt y  re qu ir ed  to  es ta bl ish  fact s .— 

The law does not require demonstration; that is, such a degree of 
proof as, excluding possibility of error, produces absolute certainty; 
because such proof is rarely possible. Moral certainty only is 
required, or that degree of proof which produces conviction in an 
unprejudiced mind.

Sec . 1031. Fou r  ki nd s of  evi den ce  spec ifi ed .—There are four 
kinds of evidence:

1. The knowledge of the court.
2. The testimony of witnesses.
3. Writings.
4. Other material objects presented to, the senses.
Sec . 1032. Sev er al  de gr ees  of  evi den ce  spec ifie d .—There are 

several degrees of evidence:
1. Primary and secondary.
2. Direct and indirect.
3. Prima facie, partial, satisfactory, indispensable, and conclusive.
Sec . 1033. Pri mar y  ev id en ce  de fin ed .—Primary evidence is that 

kind of evidence which, under every possible circumstance, affords 
the greatest certainty of the fact in question. Thus, a written instru-
ment is itself the best possible evidence of its existence and contents.

Sec . 1034. Sec on da ry  ev id en ce  de fine d .—Secondary evidence is 
that which is inferior to primary. Thus, a copy of an instrument 
or oral evidence of its contents is secondary evidence of the instru-
ment and contents.

Sec . 1035. Dir ec t  ev id en ce  de fine d .—Direct evidence is that 
which proves the fact in dispute, directly, without an inference or 
presumption, and which in itself, if true, conclusively establishes that 
fact. For example, if the fact in dispute be an agreement, the evi-
dence of a witness who was present and witnessed the making of it, 
is direct.
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Sec . 1036. Indi re ct  ev id en ce  def in ed .—Indirect evidence is that 
which tends to establish the fact in dispute by proving another, and 
which, though true, does not of itself conclusively establish that fact, 
but which affords an inference or presumption of its existence. For 
example, a witness proves an admission of the party to the fact in 
dispute. This proves a fact, from which the fact in dispute is 
inferred.

Sec . 1037. Pri ma  faci e ev id en ce  de fin ed .—Prima facie evidence 
is that which suffices for the proof of a particular fact, until contra-
dicted and overcome by other evidence. For example, the certificate 
of a recording officer is prima facie evidence of a record, but it may 
afterwards be rejected upon proof that there is no such record.

Sec . 1038. Par ti al  ev id en ce  de fin ed .—Partial evidence is that 
which goes to establish a detached fact, in a series tending to the fact 
in dispute. It may be received, subject to be rejected as incompetent, 
unless connected with the fact in dispute by proof of other facts. 
For example, on an issue of title to real property, evidence of the 
continued possession of a remote occupant is partial, for it is of a 
detached fact, which may or may not be afterwards connected with 
the fact in dispute.

Sec . 1039. Ind ispen sab le  ev id en ce  de fin ed .—Indispensable evi-
dence is that without which a particular fact can not be proved.

Sec . 1040. Conc lusi ve  ev id en ce  de fin ed .—Conclusive or unan-
swerable evidence is that which the law does not permit to be con-
tradicted. For example, the record of a court of competent juris-
diction can not be contradicted by the parties to it.

Sec . 1041. Cumu la ti ve  evi den ce  de fi ne d .—Cumulative evidence 
is additional evidence of the same character, to the same point.

Sec . 1042. Cor ro bo ra tiv e ev id en ce  de fine d .—Corroborative evi-
dence is additional evidence of a different character, to the same 
point.

GENERAL PRINCIPLES OF EVIDENCE

Sec . 1043. One  wi tn ess  suffic ie nt  to  pro ve  a  fact .—The direct 
evidence of one witness who is entitled to full credit is sufficient for 
proof of any fact, except perjury and treason.

Sec . 1044. Test imon y  co nfi ne d  to  pe rs on al  kn ow le dg e .—A wit-
ness can testify of those facts only which he knows of his own knowl-
edge; that is, which are derived from his own perceptions, except 
in those few express cases in which his opinions or inferences, or 
the declarations of others, are admissible.

Sec . 1045. Testi mony  to  be  in  presen ce  of  per son s affec te d .— 
A witness can be heard only upon oath or affirmation, and upon a 
trial he can be heard only in the presence and subject to the exam-
ination of all the parties, if they choose to attend and examine.

Sec . 1046. Wit ne ss  presumed  to  spe ak  th e tr ut h .—A witness 
is presumed to speak the truth. This presumption, however, may 
be repelled by the manner in which he testifies, by the character of 
his testimony, or by evidence affecting his character for truth, 
honesty, or integrity, or his motives, or by contradictory evidence; 
and the jury are the exclusive judges of his credibility.

Sec . 1047. Rig ht s of  one  perso n no t  affect ed  by  ac t  of  
an ot he r .—The rights of a party can not be prejudiced by the decla-
ration, act, or omission of another, except by virtue of a particular 
relation between them; therefore, proceedings against one can not 
affect another.

Sec . 1048. Dec la ra ti on s of  pred ec esso r  in  ti tl e ev id en ce .— 
Where, however, one derives title to real property from another, the
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declaration, act, or omission of the latter, while holding the title, 
in relation to the property, is evidence against the former.

Sec . 1049. Decl ara ti ons  wh ic h  ar e  a  par t  of  th e  tr an sac ti on .— 
Where, also, the declaration, act, or omission forms part of a trans-
action, which is itself the fact in dispute, or evidence of that fact, 
such declaration, act, or omission is evidence, as part of the trans-
action.

Sec . 1050. Evi de nc e re la ti ng  to  th ir d  perso n .—And where the 
question in dispute between the parties is the obligation or duty of 
a third person, whatever would be the evidence for or against such 
person is prima facie evidence between the parties.

Sec . 1051. Decl ara ti on  of  de ce de nt  ev id en ce  of  ped ig re e .—The 
declaration, act, or omission of a member of a family who is a dece-
dent, or out of the jurisdiction, is also admissible as evidence of com-
mon reputation, in cases where, on questions of pedigree, such repu-
tation is admissible.

Sec . 1052. Decl ara ti on  of  de ced en t  ev id en ce  aga inst  hi s suc -
ce ssor  in  int er est .—The declaration, act, or omission of a decedent, 
having sufficient knowledge of the subject, against his pecuniary 
interest, is also admissible as evidence to that extent against his 
successor in interest.

Sec . 1053. Whe n  part  of  a  tr ans ac ti on  pro ve d , th e wh ol f  is  
adm iss ibl e .—When part of an act, declaration, conversation, or 
writing is given in evidence by one party, the whole on the same 
subject may be inquired into by the other; when a letter is read, 
the answer may be given; and when a detached act, declaration, 
conversation, or writing is given in evidence, any other act, declara-
tion, conversation, or writing, which is necessary to make it under-
stood, may also be given in evidence.

Sec . 1054. Con te nt s of  wri ti ng , ho w  pro ve d .—There can be no 
evidence of the contents of a writing, other than the writing itself, 
except in the following cases:

1. When the original has been lost or destroyed; in which case 
proof of the loss or destruction must first be made.

2. When the original is in possession of the party against whom 
the evidence is offered, and he fails to produce it after reasonable 
notice.

3. When the original is a record or other document in the custody 
of a public officer.

4. When the original has been recorded, and a certified copy of the 
record is made evidence by this code or other statute.

5. When the original consists of numerous accounts or other docu-
ments, which can not be examined in court without great loss of time, 
and the evidence sought from them is only the general result of the 
whole.

In the cases mentioned in subdivisions three and four, a copy of 
the original, or of the record, must be produced; in those mentioned 
in subdivisions one and two, either a copy or oral evidence of the 
contents.

Sec . 1055. Pro of  of  co nt en ts  of  lo st  pu bli c  re cor d  or  do cu men t  ; 
ABSTRACT OF TITLE MAY BE ADMITTED IN EVIDENCE.----When, in any
action, it is desired to prove the contents of any public record or 
document lost or destroyed by conflagration or other public calamity 
and after proof of such loss or destruction, there is offered in proof 
of such contents (a) any abstract of title made and issued and certi-
fied as correct prior to such loss or destruction, and purporting to 
have been prepared and made in the ordinary course of business by 
any person, firm or corporation engaged in the business of preparing 
and making abstracts of title prior to such loss or destruction;
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(b) any abstract of title, or of any instrument affecting title, made, 
issued and certified as correct by any person, firm, or corporation 
engaged in the business of insuring titles or issuing abstracts of title, 
to real estate whether the same was made, issued, or certified before 
or after such loss or destruction and whether the same was made 
from the original records or from abstracts and notes, or either, 
taken from such records in the preparation and upkeeping of its, or 
his, plant in the ordinary course of its business, the same may, with-
out further proof, be admitted in evidence for the purpose aforesaid.

No proof of the loss of the original document or instrument shall 
be required other than the fact that the same is not known to the 
party desiring to prove its contents to be in existence: Provided, 
nevertheless, That any party so desiring to use said evidence shall 
give reasonable notice in writing to all other parties to the action 
who have appeared therein, of his intention to use the same at the 
trial of said action, and shall give all such other parties a reasonable 
opportunity to inspect the same, and also the abstracts, memoranda, 
or notes from which it was compiled, and to take copies thereof.

Sec . 1056. An ag re emen t  re du ce d to  wr iti ng  dee med  th e  
wh ole .—When the terms of an agreement have been reduced to 
writing by the parties, it is to be considered as containing all those 
terms, and therefore there can be between the parties and their 
representatives, or successors in interest, no evidence of the terms 
of the agreement other than the contents of the writing, except in 
the following cases:

1. Where a mistake or imperfection of the writing is put in issue 
by the pleadings;

2. Where the validity of the agreement is the fact in dispute.
But this section does not exclude other evidence of the circum-

stances under which the agreement was made or to which it relates, 
as defined in section 1060, or to explain an extrinsic ambiguity, or to 
establish illegality or fraud. The term agreement includes deeds 
and wills, as well as contracts between parties.

Sec . 1057. Con stru cti on  of  la ngu age  re la tes  to  place  wh er e  
use d .—The language of a writing is to be interpreted according to 
the meaning it bears in the place of its execution, unless the parties 
have reference to a different place.

Sec . 1058.—Con str uc ti on  of  sta tu te s  an d  in stru men ts , ge ne ra l  
ru le .—In the construction of a statute or instrument, the office of 
the judge is simply to ascertain and declare what is in terms or in 
substance contained therein, not to insert what has been omitted, 
or to omit what has been inserted; and where there are several pro-
visions or particulars, such a construction is, if possible, to be 
adopted as will give effect to all.

Sec . 1059. The  in te nt io n  of  th e  le gi sl at ur e  or  par ti es .—In the 
construction of a statute the intention of the legislature, and in the 
construction of the instrument the intention of the parties, is to be 
pursued, if possible; and when a general and a particular provision 
are inconsistent, the latter is paramount to the former. So a par-
ticular intent will control a general one that is inconsistent with it.

Sec . 1060. The  ci rc umst an ce s  to  be  co nsi de re d .—For the proper 
construction of an instrument, the circumstances under which it was 
made, including the situation of the subject of the instrument, and 
of the parties to it, may also be shown, so that the judge be placed 
in the position of those whose language he is to interpret.

■ Sec . 1061. Ter ms  to  be  co ns tru ed  in  th ei r  gen era l  ac ce pta -
ti on .—The terms of a writing are presumed to have been used in 
their primary and general acceptation, but evidence is nevertheless
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admissible that they have a local, technical, or otherwise peculiar 
signification, and were so used and understood in the particular 
instance, in which case the agreement must be construed accordingly.

Sec . 1062. Wri tt en  wo rd s co nt ro l  th ose  pri nt ed  in  a  bla nk  
for m .—When an instrument consists partly of written words and 
partly of a printed form, and the two are inconsistent, the former 
controls the latter.

Sec . 1063. Per son s skil led  may  test ify , to  de ci pher  ch ar ac -
te rs .—When the characters in which an instrument is written are 
difficult to be deciphered, or the language of the instrument is not 
understood by the court, the evidence of persons skilled in decipher-
ing the characters, or who understand the language, is admissible to 
declare the characters or the meaning of the language.

Sec . 1064. Of  tw o  co nstr uc ti on s , whi ch  preferr ed .—When the 
terms of an agreement have been intended in a different sense by 
the different parties to it, that sense is to prevail against either party 
in which he supposed the other understood it, and when different 
constructions of a provision are otherwise equally proper, that is to 
be taken which is most favorable to the party in whose favor the 
provision was made.

Sec . 1065. A wri tt en  in str ume nt  co ns tru ed  as  un de rst oo d  by  
par ti es .—A written notice, as well as every other writing, is to be 
construed according to the ordinary acceptation of its terms. Thus 
a notice to the drawers or indorsers of a bill of exchange or prom-
issory note, that it has been protested for want of acceptance or 
payment, must be held to import that the same has been duly pre-
sented for acceptance or payment and the same refused, and that 
the holder looks for payment to the person to whom the notice is 
given.

Sec . 1066. Con str uc ti on  in  fav or  of  nat ura l  ri gh t  preferr ed .— 
When a statute or instrument is equally susceptible of two inter-
pretations, one in favor of natural right, and the other against it, 
the former is to be adopted.

Sec . 1067. Mate ria l  all ega ti on  on ly  to  be  pr ov ed .—None but 
a material allegation need be proved.

Sec . 1068. Evi de nc e co nfi ne d to  mate ri al  al leg at io n .—Evi-
dence must correspond with the substance of the material allega-
tions and be relevant to the question in dispute. Collateral questions 
must therefore be avoided. It is, however, within the discretion 
of the court to permit inquiry into collateral fact, when such fact 
is directly connected with the question in dispute, and is essential 
to its proper determination or when it affects the credibility of a 
witness.

Sec . 1069. Affi rma ti ve  on ly  to  be  pro ve d .—Each party must prove 
his own affirmative allegations. Evidence need not be given in sup-
port of a negative allegation, except when such negative allegation 
is an essential part of the statement of the right or title on which the 
cause of action or defense is founded, nor even in such case when the 
allegation is a denial of the existence of a document, the custody of 
which belongs to the opposite party.

Sec . 1070. Fac ts  wh ic h  may  be  pro ve d  on  tr ia l .—In conformity 
with the preceding provisions, evidence may be given upon a trial 
of the following facts:

1. The precise fact in dispute;
2. The act, declaration, or omission of a party, as evidence against 

such party;
3. An act or declaration of another, in the presence and within the 

observation of a party, and his conduct in relation thereto;
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4. The act or declaration, verbal or written, of a deceased person 
in respect to the relationship, birth, marriage, or death of any person 
related by blood or marriage to such deceased person; the act or 
declaration of a deceased person done or made against his interest in 
respect to his real property; and also in criminal actions, the act or 
declaration of a dying person, made under a sense of impending 
death, respecting the cause of his death;

5. After proof of a partnership or agency, the act or declaration 
of a partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to 
the act or declaration of a joint owner, joint debtor, or other person 
jointly interested with the party;

6. After proof of a conspiracy, the act or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy;

7. The act, declaration, or omission forming part of a transaction 
as explained in section 1049;

8. The testimony of a witness deceased, or out of the jurisdiction, 
or unable to testify, given in a former action between the same par-
ties, relating to the same matter;

9. The opinion of a witness respecting the identity or handwriting 
of a person, when he has knowledge of the person or handwriting; 
his opinion on a question of science, art, or trade, when he is skilled 
therein;

10. The opinion of a subscribing witness to a writing, the validity 
of which is in dispute, respecting the mental sanity of the signer; 
and the opinion of an intimate acquaintance respecting the mental 
sanity of a person, the reason for the opinion being given;

11. Common reputation existing previous to the controversy, re-
specting facts of a public or general interest more than thirty years 
old, and in cases of pedigree and boundary;

12. Usage, to explain the true character of an act, contract, or 
instrument, where such true character is not otherwise plain; but 
usage is never admissible, except as an instrument of interpretation;

13. Monuments and inscriptions in public places, as evidence of 
common reputation; and entries in family Bibles, or other family 
books or charts; engravings on rings, family portraits, and the like, 
as evidence of pedigree;

14. The contents of a writing, when oral evidence thereof is 
admissible;

15. Any other facts from which the facts in issue are presumed or 
are logically inferable;

16. Such facts as serve to show the credibility of a witness, as 
explained in section 1046.

KINDS AND DEGREES OF EVIDENCE

KNOWLEDGE OF THE COURT

Sec . 1071. Cert ai n  fac ts  of  ge ne ra l  no to ri et y  assu med  to  be  
tru e ; spec ifi ca ti on  of  suc h  facts .—Courts take judicial notice of 
the following facts:

1. The true signification of all English words and phrases, and of 
all legal expressions;

2. Whatever is established by law;
3. Public and private official acts of the legislative, executive, and 

judicial departments of the United States;
4. The seals of all the courts of the Canal Zone and of the United 

States;
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5. The accession to office and the official signatures and seals of 
office of the principal officers of government in the legislative, execu-
tive, and judicial departments of the United States;

6. The existence, title, national flag, and seal of every state or 
sovereign recognized by the executive power of the United States;

7. The seals of courts of admiralty and maritime jurisdiction, and 
of notaries public;

8. The laws of nature, the measure of time, and the geographical 
divisions and political history of the world.

In all these cases the court may resort for its aid to appropriate 
books or documents of reference.

WITNESSES

Sec . 1072. Wit ne sse s de fin ed .—A witness is a person whose 
declaration under oath is received as evidence for any purpose, 
whether such declaration be made on oral examination, or by deposi-
tion or affidavit.

Sec . 1073. All  pe rs on s ca pa bl e  of  perc epti on  an d  co mmun ic a -
ti on  may  be  wi tn es se s .—All persons, without exception, otherwise 
than is specified in the next two sections, who, having organs of 
sense, can perceive, and, perceiving, can make known their percep-
tions to others, may be witnesses. Therefore, neither parties nor 
other persons who have an interest in the event of an action or 
proceeding are excluded; nor those who have been convicted of 
crime; nor persons on account of their opinions on matters of reli-
gious belief; although, in every case the credibility of the witness 
may be drawn in question, as provided in section 1046.

Sec . 1074. Per son s  wh o  ca n  no t  tes ti fy .—The following persons 
can not be witnesses:

1. Those who are of unsound mind at the time of their production 
for examination.

2, Children under ten years of age, who appear incapable of 
receiving just impressions of the facts respecting which they are 
examined, or of relating them truly.

3. Parties or assignors of parties to an action or proceeding, or 
persons in whose behalf an action or proceeding is prosecuted, 
against an executor or administrator upon a claim, or demand 
against the estate of a deceased person, as to any matter or fact 
occurring before the death of such deceased person.

Sec . 1075. Cas es  in  wh ic h  wit ne sses  may  not  be  ex ami ne d .— 
There are particular relations in which it is the policy of the law 
to encourage confidence and to preserve it inviolate; therefore, a 
person can not be examined as a witness in the following cases:

1. Hus ba nd  an d  wi fe .—A husband can not be examined for or 
against his wife without her consent; nor a wife for or against her 
husband, without his consent; nor can either, during the marriage 
or afterward, be, without the consent of the other, examined as to 
any communication made by one to the other during the marriage; 
but this exception does not apply to civil action or proceeding by 
one against the other, nor to a criminal action or proceeding for 
a crime committed by one against the other; or in an action brought 
by husband or wife against another person for the alienation of 
the affections of either husband or wife or in an action for damages 
against another person for adultery committed by either husband 
or wife.

2. Att or ne y  an d  cli en t .—An attorney can not, without the con-
sent of his client, be examined as to any communication made by 
the client to him, or his advice given thereon in the course of profes-
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sional employment; nor can an attorney’s secretary, stenographer, 
or clerk be examined, without the consent of his employer, concern-
ing any fact the knowledge of which has been acquired in such 
capacity.

3. Conf ess or  an d  con fes san t .—A clergyman or priest can not, 
without the consent of the person making the confession, be exam-
ined as to any confession made to him in his professional character 
in the course of discipline enjoined by the church to which he 
belongs.

4. Phy sic ia n  an d  pati en t .—A licensed physician or surgeon can 
not, without the consent of his patient, be examined in a civil action 
as to any information acquired in attending the patient, which was 
necessary to enable him to prescribe or act for the patient: Provided, 
however, That after the death of the patient, the executor of his 
will, or the administrator of his estate, or the surviving spouse of 
the deceased, or, if there be no surviving spouse, the children, 
of the deceased personally, or, if minors, by their guardian, may 
give such consent, in any action or proceeding brought to recover 
damages on account of the death of the patient : Provided further, 
That where any person brings an action to recover damages for per-
sonal injuries, such action shall be deemed to constitute a consent by 
the person bringing such action that any physician who has pre-
scribed for or treated said person and whose testimony is material 
in said action shall testify: And provided further, That the bringing 
of an action to recover for the death of a patient, by the executor 
of his will, or by the administrator of his estate, or by the surviving 
spouse of the deceased, or if there be no surviving spouse, by the 
children personally, or, if minors, by their guardian, shall constitute 
a consent by such executor, administrator, surviving spouse, or chil-
dren or guardian, to the testimony of any physician who attended 
said deceased.

5. Pub li c  offi ce r .—A public officer can not be examined as to 
communications made to him in official confidence, when the public 
interest would suffer by the disclosure.

Sec . 1076. Judg e or  a  jur or  may  be  a  wi tn ess .—The judge him-
self, or any juror, may be called as a witness by either party; but 
in such case it is in the discretion of the court or judge to order 
the trial to be postponed or suspended, and to take place before 
another judge or jury.

Sec . 1077. Whe n  an  in te rpre te r  to  be  swo rn .—When a witness 
does not understand and speak the English language, an interpreter 
must be sworn to interpret for him. Any person, a resident of the 
proper division or subdivision, may be summoned by any court or 
judge to appear before such court or judge to act as interpreter in 
any action or proceeding. The summons must be served and 
returned in like manner as a subpoena. Any person so summoned 
who fails to attend at the time and place named in the summons, 
is guilty of a contempt.

WRITINGS IN GENERAL

Sec . 1078. Wri ti ng s , pub li c  an d  pri va te .—Writings are of two 
kinds:

1. Public; and,
2. Private.
Sec . 1079. Publ ic  wr it in gs  de fin ed .—Public writings are:
1. The written acts or records of the acts of the sovereign author-

ity, of official bodies and tribunals, and of public officers, legislative,



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

judicial, and executive, whether of the Canal Zone, of the United 
States, of a State of the United States, or of a foreign country;

2. Public records, kept in the Canal Zone, of private writings.
Sec . 1080. All  ot he rs  pri va te .—All other writings are private.

PUBLIC WRITINGS

Sec . 1082. Pub lic  offi cer s bo un d  to  gi ve  co pie s .—Every public 
officer having the custody of a public writing, which a citizen has 
a right to inspect, is bound to give him, on demand, a certified copy 
of it, on payment of the legal fees therefor, and such copy is admis-
sible as evidence in like cases and with like effect as the original 
writing.

Sec . 1083. Four  ki nds  of  pu bl ic  wr iti ng s .—Public writings are 
divided into four classes:

1. Laws;
2. Judicial records;
3. Other official documents;
4. Public records, kept in the Canal Zone, of private writings.
Sec . 1084. Wri tte n  la ws  de fin ed .—A written law is that which 

is promulgated in writing, and of which a record is in existence.
Sec . 1085. Pub li c  an d priv ate  sta tu te s de fin ed .—Statutes are 

public or private. A private statute is one which concerns only 
certain designated individuals, and affects only their private rights. 
All other statutes are public, in which are included statutes creating 
or affecting corporations.

Sec . 1086. Unw rit te n  la w  de fin ed .—Unwritten law is the law 
not promulgated and recorded, as mentioned in section 1084, but 
which is, nevertheless, observed and administered in the courts of 
the United States. It has no certain repository, but is collected 
from the reports of the decisions of the courts, and the treatises of 
learned men.

Sec . 1087. Boo ks  co nt ai ni ng  la ws  presumed  to  be  cor re ct .— 
Books printed or published under the authority of a state or foreign 
country, and purporting to contain the statutes, code, or other 
written law of such state or country, or proved to be commonly 
admitted in the tribunals of such state or country as evidence of the 
written law thereof, are admissible in the Canal Zone as evidence 
of such law.

Sec . 1088. Evi de nc e  of  for ei gn  la w .—A copy of the written law 
or other public writing of any state or country, attested by the 
certificate of the officer having charge of the original, under the 
public seal of the state or country, is admissible as evidence of 
such law or writing.

Sec . 1089. Othe r  ev id en ce  of  la ws  of  sta te s .—The oral testi-
mony of witnesses skilled therein is admissible as evidence of the 
unwritten law of a state or foreign country, as are also printed 
and published books of reports of decisions of the courts of such 
state or country, or proved to be commonly admitted in such courts.

Sec . 1090. Rec it al s  in  sta tu tes , ho w  far  ev id en ce .—The recitals 
in a public statute are conclusive evidence of the facts recited for 
the purpose of carrying it into effect, but no further. The recitals 
in a private statute are conclusive evidence between parties who 
claim under its provisions, but no further.

Sec . 1091. Jud ic ia l  re co rd  de fin ed .—A judicial record is the 
record or official entry of the proceedings in a court of justice, or of 
the official act of a judicial officer, in an action or special proceeding.

Sec . 1092. Rec or d , ho w  au th en ti ca te d  as  ev ide nc e .—A judicial 
record of the Canal Zone, or of the United States, may be proved
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by the production of the original, or by a copy thereof, certified 
by the clerk or other person having a legal custody thereof. That 
of a state may be proved by the attestation of the clerk and the 
seal of the court annexed, if there be a clerk and seal, together 
with a certificate of the chief judge or presiding magistrate, that 
the attestation is in due form.

Sec . 1093. Rec or d  of  a  for ei gn  cou ntr y , ho w  au th en ti ca ted .—- 
A judicial record of a foreign country may be proved by the attesta-
tion of the clerk, with the seal of the court annexed, if there be a 
clerk and a seal, or of the legal keeper of the record, with the seal 
of his office annexed, if there be a seal, together with a certificate of 
the chief judge, or presiding magistrate, that the person making th© 
attestation is the clerk of the court or the legal keeper of the record, 
and, in either case, that the signature of such person is genuine, 
and that the attestation is in due form. The signature of the chief 
judge or presiding magistrate must be authenticated by the certificate 
of the minister or ambassador, or a consul, vice consul, or consular 
agent of the United States in such foreign country.

Sec . 1094. Copy  of  a  for ei gn  rec or d , wh en  ev id en ce .—A copy 
of the judicial record of a foreign country is also admissible in 
evidence, upon proof:

1. That the copy offered has been compared by the witness with 
the original, and is an exact transcript of the whole of it;

2. That such original was in the custody of the clerk of the court 
or other legal keeper of the same; and

3. That the copy is duly attested by a seal which is proved to be 
the seal of the court where the record remains, if it be the record of 
a court; or if there be no such seal, or if it be not a record of a court, 
by the signature of the legal keeper of the original.

Sec . 1095. Effect  of  a  jud gme nt  upo n  ri gh ts  in  var io us  ca ses .— 
The effect of a judgment or final order in an action or special 
proceeding before a court or judge of the Canal Zone, is as follows:

1. In case of a judgment or order against a specific thing, or in 
respect to the probate of a will, or the administration of the estate 
of a decedent, or in respect to the personal, political, or legal condi-
tion or relation of a particular person, the judgment or order is 
conclusive upon the title to the thing, the will, or administration, or 
the condition or relation of the person.

2. In other cases, the judgment or order is, in respect to the matter 
directly adjudged, conclusive between the parties and their successors 
in interest by title subsequent to the commencement of the action or 
special proceeding, litigating for the same thing under the same 
title and in the same capacity, provided they have notice, actual or 
constructive, of the pendency of the action or proceeding.

Sec . 1096. Effect  of  ot he r  jud ici al  ord er s , whe n  co nc lusi ve .—• 
Other judicial orders of a court or judge of the Canal Zone, create 
a disputable presumption, according to the matter directly deter-
mined, between the same parties and their representatives and 
successors in interest by title subsequent to the commencement of 
the action or special proceeding, litigating for the same thing under 
the same title and in the same capacity.

1 Sec . 1097. Whe re  par ti es  ar e to  be  de eme d the  sam e .—The 
parties are deemed to be the same when those between whom the 
evidence is offered were on opposite sides in the former case, and 
a judgment or other determination could in that case have been 
made between them alone, though other parties were joined with 
both or either.
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Sec . 1098. Wha t  de emed  ad ju dg ed  in  a  judg ment .—That only is 
deemed to have been adjudged in a former judgment which appears 
upon its face to have been so adjudged, or which was actually and 
necessarily included therein or necessary thereto.

Sec . 1099. Whe re  sur eti es  bo un d , pr in ci pal  is  al so .—Whenever, 
pursuant to the last four sections, a party is bound by a record, 
and such party stands in the relation of a surety for another, the 
latter is also bound from the time that he has notice of the action 
or proceeding, and an opportunity at the surety’s request to join 
in the defense.

Sec . 1100. Rec ord  of  sta te , it s  eff ec t .—The effect of a judicial 
record of a state is the same in the Canal Zone as in the state where 
it was made, except that it can only be enforced here by an action 
or special proceeding, and except, also, that the authority of a 
guardian or committee, or of an executor or administrator, does 
not extend beyond the jurisdiction of the government under which 
he was invested with his authority.

Sec . 1101. Rec ord  of  a  co ur t  of  admi ral ty .—The effect of the 
judicial record of a court of admiralty of a foreign country is the 
same as if it were the record of a court of admiralty of the United 
States.

Sec . 1102. Effe ct  of  a  for ei gn  ju dg men t .—A final judgment of 
any other tribunal of a foreign country having jurisdiction, accord-
ing to the laws of such country, to pronounce the judgment, shall 
have the same effect as in the country where rendered, and also the 
same effect as final judgments rendered in the Canal Zone.

Sec . 1103. Man ne r  of  impe ac hi ng  a  re co rd .—Any judicial record 
may be impeached by evidence of a want of jurisdiction in the court 
or judicial officer, of collusion between the parties, or of fraud in 
the party offering the record, in respect to the proceedings.

Sec . 1104. The  jur isd ic ti on  ne ce ssar y in  a jud gmen t .—The 
jurisdiction sufficient to sustain a record is jurisdiction over the 
cause, over the parties, and over the thing, when a specific thing is 
the subject of the judgment.

Sec . 1105. Mann er  of  pro vi ng  ot he r  offic ial  do cum ent s .—Other 
official documents may be proved, as follows:

1. Acts of the executive of the Canal Zone, by the records of his 
office; and of the United States, by the records of the state depart-
ment of the United States, certified by the heads of those depart-
ments, respectively. They may also be proved by public documents 
printed by order of the executive or Congress, or either house thereof.

2. The proceedings of Congress, by the journals of that body, 
or either house thereof, or by published statutes or resolutions, or by 
copies certified by the clerk or printed by their order.

3. The acts of the executive, or the proceedings of the legislature 
of a state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature 
of a foreign country, by journals published by their authority, or 
commonly received in that country as such, or by a copy certified 
under the seal of the country or sovereign, or by a recognition 
thereof in some public act of the executive of the United States.

5. Documents of any other class in the Canal Zone, by the original, 
or by a copy, certified by the legal keeper thereof.

6. Documents of any other class in a State, by the original, or by 
a copy, certified by the legal keeper thereof, together with the cer-
tificate of the secretary of state, judge of the supreme, superior, or 
county court, or mayor of a city of such State, that the copy is 
duly certified by the officer having the legal custody of the original.
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7. Documents of any other class in a foreign country, by the 
original, or by a copy, certified by the legal keeper thereof, with a 
certificate, under seal, of the country or sovereign, that the document 
is a valid and subsisting document of such country, and the copy 
is duly certified by the officer having the legal custody of the 
original.

8. Documents in the departments of the United States Govern-
ment, by the certificates of the legal custodian thereof.

Sec . 1106. Pub li c  re co rd  of  pr iv at e  wr it in g  ev id en ce .—A public 
record of a private writing may be proved by the original record, 
or by a copy thereof, certified by the legal keeper of the record.

Sec . 1107. Entr ies  in  offic ial  bo ok s pri ma  fac ie  ev id en ce .— 
Entries in public or other official books or records made in the 
performance of his duty by a public officer of the Canal Zone, or 
by another person in the performance of a duty specially enjoined by 
law, are prima facie evidence of the facts stated therein.

Sec . 1108. Justi ce ’s judg ment  in  stat es , how  pro ve d .—A tran-
script from the record or docket of a justice of the peace of a State, 
of a judgment rendered by him, of the proceedings in the action 
before the judgment, of the execution and return, if any, subscribed 
by the justice and verified in the manner prescribed in the next 
section is admissible evidence of the facts stated therein.

Sec . 1109. Same .—There must be attached to the transcript a 
certificate of the justice that the transcript is in all respects correct, 
and that he had jurisdiction of the action, and also a further certifi-
cate of the clerk or prothonotary of the county in which the justice 
resided at the time of rendering the judgment, under the seal of the 
county, or the seal of the court of common pleas or county court 
thereof, certifying that the person subscribing the transcript was, 
at the date of the judgment, a justice of the peace in the county, and 
that the signature is genuine. Such judgment, proceedings, and 
jurisdiction may also be proved by the justice himself, on the 
production of his docket, or by a copy of the judgment, and his 
oral examination as a witness.

Sec . 1110. Con ten ts  of  ot he r  offic ia l  ce rt ific at es .—Whenever 
a copy of a writing is certified for the purpose of evidence, the 
certificate must state in substance that the copy is a correct copy 
of the original, or of a specified part thereof, as the case may be. 
The certificate must be under the official seal of the certifying 
officer, if there be any, or if he be the clerk of a court having a seal, 
under the seal of such court.

Sec . 1111. Pro vi sio ns  in  re la ti on  to  pub li c  wr it in gs  of  sta te s  
appl y  to  th ose  of  Uni te d  Sta tes  or  Terr it ori es .—The provisions 
of the preceding sections of this subchapter applicable to the public 
writings of a state, are equally applicable to the public writings 
of the United States or a Territory of the United States.

Sec . 1112. Ent ri es  made  by  offic ers  or  bo ar ds  pri ma  faci e ev i-
de nc e .—An entry made by an officer, or board of officers, or under 
the direction and in the presence of either, in the course of official 
duty, is prima facie evidence of the facts stated in such entry.

Sec . 1113. Deed  ev id en ce  of  tr an sfer .—A deed of conveyance 
of real property, purporting to have been executed by a proper 
officer in pursuance of legal process of the district court, or the 
record of such deed, or a certified copy of such record is prima 
facie evidence that the property or interest therein described was. 
thereby conveyed to the grantee named in such deed.
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PRIVATE WRITINGS

Sec . 1114. Pri va te  wri tin gs  cl as sifi ed .—Private writings are 
either:

1. Sealed; or,
2. Unsealed.
Sec . 1115. Sea l  defi ned .—A seal is a particular sign made to 

attest, in the most formal manner, the execution of an instrument.
Sec . 1116. Seal , wh at  is , an d  ho w  mad e .—A public seal in the 

Canal Zone is a stamp or impression made by a public officer with 
an instrument provided by law, to attest the execution of an official 
or public document, upon the paper, or upon any substance attached 
to the paper, which is capable of receiving a visible impression. 
A private seal may be made in the same manner by any instrument, 
or it may be made by the scroll of a pen, or by writing the word 
“ seal ” against the signature of the writer. A scroll or other sign, 
made in a state or foreign country, and there recognized as a seal, 
must be so regarded in the Canal Zone.

Sec . 1117. Effect  of  a  sea l .—There shall be no difference here-
after, in the Canal Zone, between sealed and unsealed writings. A 
writing under seal may therefore be changed, or altogether dis-
charged by a writing not under seal.

Sec . 1118. Exe cu ti on  of  an  ins tr umen t  de fin ed .—The execution 
of an instrument is the subscribing and delivering it, with or with-
out affixing a seal.

Sec . 1119. Compr omi se  of  a  de bt  wi th ou t  sea l  goo d .—An agree-
ment, in writing, without a seal, for the compromise or settlement 
of a debt, is as obligatory as if a seal were affixed.

Sec . 1120. Sub scr ib in g  wi tn ess  de fin ed .—A subscribing witness 
is one who sees a writing executed or hears it acknowledged, and 
at the request of the party thereupon signs his name as a witness.

Sec . 1121. Boo ks , maps , an d  so  for th , ho w  far  ev id en ce .—His-
torical works, books of science or art, and published maps or charts, 
when made by persons indifferent between the parties, are prima 
facie evidence of facts of general notoriety and interest.

Seo . 1122. Ori gi na l  wr it in g  to  be  pro du ce d  or  acc oun te d  fo r .— 
The original writing must be produced and proved, except as pro-
vided in sections 1054 and 1106. If it has been lost, proof of the loss 
must first be made before evidence can be given of its contents. Upon 
such proof being made, together with proof of the due execution of 
the writing, its contents may be proved by a copy, or by recital of its 
contents in some authentic document, or by the recollection of a wit-
ness, as provided in section 1054.

Sec . 1123. Whe n  in  possessi on  of  ad ve rse  par ty , no ti ce  to  be  
gi ve n .—If the writing be in the custody of the adverse party, he 
must first have reasonable notice to produce it. If he then fail to do 
so, the contents of the writing may be proved as in case of its loss. 
But the notice to produce it is not necessary where the writing is 
itself a notice, or where it has been wrongfully obtained or withheld 
by the adverse party.

Sec . 1124. Wri ti ng s ca ll ed  for  an d ins pe ct ed  may  be  wi th -
he ld .—Though a writing called for by one party is produced by the 
other, and is thereupon inspected by the party calling for it, he is 
not obliged to produce it as evidence in the case.

Sec . 1125. Wri ti ng , ho w pro ve d .—Any writing may be proved 
either:

1. By anyone who saw the writing executed; or,
2. By evidence of the genuineness of the handwriting of the 

maker; or, *
3051°—33----- 70
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3. By a subscribing witness.
Sec . 1126. Oth er  wi tn ess es  may  al so  test if y .—If the subscribing 

witness denies or does not recollect the execution of the writing, its 
execution may still be proved by other evidence.

Sec . 1127. Whe n  evi den ce  of  ex ec ut io n  no t  ne cessa ry .—Where, 
however, evidence is given that the party against whom the writing 
is offered has at any time admitted its execution no other evidence of 
the execution need be given, when the instrument is one mentioned in 
section 1130, or one produced from the custody of the adverse party, 
and has been acted upon by him as genuine.

Sec . 1128. Evi den ce  of  han dwr it ing .—The handwriting of a 
person may proved 1 by any one who believes it to be his, and who 
has seen him write, or has seen writings purporting to be his, upon 
which he has acted or been charged, and who has thus acquired a 
knowledge of his handwriting.

Sec . 1129. Evi den ce  of  ha nd wri ti ng  by  compa riso n .—Evidence 
respecting the handwriting may also be given by a comparison, made 
by the witness or the jury, with writings admitted or treated as 
genuine by the party against whom the evidence is offered, or proved 
to be genuine to the satisfaction of the judge.

Sec . 1130. Same ; wh en  "wri ti ng  mor e  th an  thi rty  ye ar s old .— 
Where a writing is more than thirty years old, the comparisons may 
be made with writings purporting to be genuine, and generally 
respected and acted upon as such, by persons having an interest in 
knowing the fact.

Sec . 1131. Entr ies  of  dec ede nts ; ev id en ce  in  spec ifi ed  ca ses .— 
The entries and other writings of a decedent, made at or near the 
time of the transaction, and in a position to know the facts stated 
therein, may be read as prima facie evidence of the facts stated 
therein, in the following cases:

1. When the entry was made against the interest of the person 
making it.

2. When it was made in a professional capacity and in the ordinary 
course of professional conduct.

3. When it was made in the performance of a duty specially 
enjoined by law.

Sec . 1132. Copi es  of  en tr ie s al so  all owe d .—When an entry is 
repeated in the regular course of business, one being copied from 
another at or near the time of the transaction, all the entries are 
equally regarded as originals.

Sec . 1133. Pri va te  wr it in gs , how  pro ve d .—Every private writing, 
except last wills and testaments, may be acknowledged or proved 
and certified in the manner provided in chapter 22 of the Civil 
Code, and the certificate of such acknowledgement or proof is prima 
facie evidence of the execution of the writing, in the same manner 
as if it were a conveyance of real property.

Sec . 1134. Remo va l  of  pu bl ic  re co rd s .—The record of a convey-
ance of real property, or any other record, a transcript of which 
is admissible in evidence, must not be removed from the office where 
it is kept, except upon the order of a court, in cases where the inspec-
tion of the record is shown to be essential to the just determination 
of the cause or proceeding pending, or where the court is held in 
the same building with such office.

Sec . 1135. Instr ume nt  co nv eyi ng  or  affec ti ng  rea l  pro per ty  
may  be  re ad  in  ev ide nc e .—Every instrument conveying or affecting 
real property, acknowledged or proved and certified, as provided 
in the Civil Code, may together with the certificate of acknowledg-

1 So in original.
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ment or proof, be read in evidence in an action or proceeding, with-
out further proof; also, the original record of such conveyance or 
instrument thus acknowledged or proved, or a certified copy of the 
record of such conveyance or instrument thus acknowledged or 
proved, may be read in evidence, with the like effect as the original 
instrument, without further proof.
MATERIAL OBJECTS PRESENTED TO THE SENSES OTHER THAN WRITINGS

Sec . 1136. Mat er ia l  obje cts .—Whenever an object, cognizable by 
the senses, has such a relation to the fact in dispute as to afford 
reasonable grounds of belief respecting it, or to make an item in 
the sum of the evidence, such object may be exhibited to the jury, or 
its existence, situation, and character may be proved by witnesses. 
The admission of such evidence must be regulated by the sound 
discretion of the court.

in di re ct  ev id en ce ; in fer en ce s  an d  pre sumpt io ns

Sec . 1137. Indi re ct  evi den ce  cl ass ifi ed .—Indirect evidence is of 
two kinds:

1. Inferences; and,
2. Presumptions.
Sec . 1138. Infer enc e de fin ed .—An inference is a deduction 

which the reason of the jury makes from the facts proved, without 
an express direction of law to that effect.

Sec . 1139. Pres um pti on  de fin ed .—A presumption is a deduction 
which the law expressly directs to be made from particular facts

Sec . 1140. Whe n  an  in fer en ce  ar ise s .—An inference must be 
founded:

1. On a fact legally proved; and,
2. On such a deduction from that fact as is warranted by a con-

sideration of the usual propensities or passions of men, the particular 
propensities or passions of the person whose act is in question, the 
course of business, or the course of nature.

Sec . 1141. Pres um pti on s may  be  co nt ro ve rt ed , whe n .—A pre-
sumption (unless declared by law to be conclusive) may be contro-
verted by other evidence, direct or indirect; but unless so con-
troverted the jury are bound to find according to the presumption.

Sec . 1142. Spec if ic at io n  of  co nc lusi ve  pre su mpti on s .—The fol-
lowing presumptions, and no others, are deemed conclusive:

1. A malicious and guilty intent, from the deliberate commission 
of an unlawful act, for the purpose of injuring another;

2. The truth of the facts recited, from the recital in a written 
instrument between the parties thereto, or their successors in inter-
est by a subsequent title; but this rule does not apply to the recital 
of a consideration;

3. Whenever a party has, by his own declaration, act, or omission, 
intentionally and deliberately led another to believe a particular 
thing true and to act upon such belief, he can not, in any litigation 
arising out of such declaration, act, or omission, be permitted to 
falsify it;

4. A tenant is not permitted to deny the title of his landlord at 
the time of the commencement of the relation;

5. The issue of a wife cohabiting with her husband, who is not 
impotent, is indisputably presumed to be legitimate;

6. The judgment or order of a court, when declared by this code 
to be conclusive; but such judgment or order must be alleged in the 
pleadings if there be an opportunity to do so; if there be no such 
opportunity, the judgment or order may be used as evidence;
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7. Any other presumption which, by statute, is expressly made 
conclusive.

Sec . 1143. All  ot he r  pre sump ti on s may  be  co nt ro ve rt ed .—All 
other presumptions are satisfactory, if uncontradicted. They are 
denominated disputable presumptions, and may be controverted by 
other evidence. The following are of that kind:

1. That a person is innocent of crime or wrong;
2. That an unlawful act was done with an unlawful intent;
3. That a person intends the ordinary consequence of his voluntary 

act;
4. That a person takes ordinary care of his own concerns;
5. That evidence willfully suppressed would be adverse if 

produced;
6. That higher evidence would be adverse from inferior being 

produced;
7. That money paid by one to another was due to the latter;
8. That a thing delivered by one to another belonged to the latter;
9. That an obligation delivered up to the debtor has been paid;
10. That former rent or installments have been paid when a 

receipt for latter is produced;
11. That things which a person possesses are owned by him;
12. That a person is the owner of property from exercising acts 

of ownership over it, or from common reputation of his ownership;
13. That a person in possession of an order on himself for the 

payment of money, or the delivery of a thing, has paid the money 
or delivered the thing accordingly;

14. That a person acting in a public office was regularly appointed 
to it ;

15. That official duty has been regularly performed;
16. That a court or judge, acting as such, whether in the Canal 

Zone or any state or country, was acting in the lawful exercise of his 
jurisdiction;

17. That a judicial record, when not conclusive, does still correctly 
determine or set forth the rights of the parties;

18. That all matters within an issue were laid before the jury and 
passed upon by them;

19. That private transactions have been fair and regular;
20. That the ordinary course of business has been followed;
21. That a promissory note or bill of exchange was given or 

indorsed for a sufficient consideration;
22. That an indorsement of a negotiable promissory note or bill 

of exchange was made at the time and place of making the note or 
bill;

23. That a writing is truly dated;
24. That a letter duly directed and mailed was received in the 

regular course of the mail;
25. Identity of person from identity of name;
26. That a person not heard from in seven years is dead;
27. That acquiescence followed from a belief that the thing 

acquiesced in was conformable to the right or fact;
28. That things have happened according to the ordinary course of 

nature and ordinary habits of life ;
29. That persons acting as copartners have entered into a contract 

of copartnership;
30. That a man and woman deporting themselves as husband and 

wife have entered into a lawful contract of marriage;
31. That a child born in lawful wedlock is legitimate;
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32. That a thing once proved to exist continues as long as is 
usual with things of that nature;

33. That the law has been obeyed;
34. That a document or writing more than thirty years old is 

genuine, when the same has been since generally acted upon as 
genuine, by persons having an interest in the question, and its 
custody has been satisfactorily explained;

35. That a printed and published book, purporting to be printed 
or published by public authority, was so printed or published;

36. That a printed and published book, purporting to contain 
reports of cases adjudged in the tribunals of the state or country 
where the book is published, contains correct reports of such cases;

37. That a trustee or other person, whose duty it was to convey 
real property to a particular person, has actually conveyed to him 
when such presumption is necessary to perfect the title of such 
person or his successor in interest;

38. That there was a good and sufficient consideration for a 
written contract;

39. When two persons perish in the same calamity, such as a wreck, 
a battle, or a conflagration, and it is not shown who died first, and 
there are no particular circumstances from which it can be inferred, 
survivorship is presumed from the probabilities resulting from the 
strength, age, and sex, according to the following rules:

First. If both of those who have perished were under the age of 
fifteen years, the older is presumed to have survived;

Second. If both were above the age of sixty, the younger is 
presumed to have survived;

Third. If one be under fifteen and the other above sixty, the 
former is presumed to have survived;

Fourth. If both be over fifteen and under sixty, and the sexes be 
different, the male is presumed to have survived; if the sexes be 
the same, then the older;

Fifth. If one be under fifteen, or over sixty, and the other between 
those ages, the latter is presumed to have survived.

INDISPENSABLE EVIDENCE

Sec . 1144. Ind ispen sab le  ev id en ce , wha t .—The law makes cer-
tain evidence necessary to the validity of particular acts, or the 
proof of particular facts.

Sec . 1145. To pro ve  per ju ry  an d tre aso n , mor e th an  on e  
wi tn ess  req ui red .—Per jury and treason must be proved by testi- 1 
mony of more than one witness. Treason by the testimony of two 
witnesses to the same overt act; and perjury by the testimony of 
two witnesses, or one witness and corroborating circumstances.

Sec . 1146. Wil l  to  be  in  wr it in g .—A last will and testament, 
except a nuncupative will, is invalid, unless it be in writing and 
executed with such formalities as are required by law. When, 
therefore, such a will is to be shown, the instrument itself must 
be produced, or secondary evidence of its contents be given.

Sec . 1147. Wil l , ho w rev ok ed .—A written will can not be 
revoked or altered otherwise than as provided in the Civil Code.

Sec . 1148. Tra nsfe r  of  re al  pro per ty  to  be  in  wr it in g .—No 
estate or interest in real property, other than for leases for a term 
not exceeding one year, nor any trust or power over or concerning 
it, or in any manner relating thereto, can be created, granted, 
assigned, surrendered, or declared, otherwise than by operation of 
law, or a conveyance or other instrument in writing, subscribed by

1109
Controvertible pre-

sumptions—C ontd .

Indispensable evi-
dence.

What is.

For perjury and trea-
son.

For will.

For revocation of 
will.

Post, p. 1167.
Transfer of real prop-

erty.



1110

Not to extend to tes-
tamentary disposition 
or trusts.

Agreements not in 
writing.

Representation of 
credit.

Conclusive evidence.

When declared so 
herein.

Production of evi-
dence.

By whom.

Party holding af-
firmative of issue.

Alteration in writing.

72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

the party creating, granting, assigning, surrendering, or declaring 
the same, or by his lawful agent thereunto authorized by writing.

Sec . 1149. Last  se ct io n  no t  to  ex te nd  to  ce rt ai n ca ses .—The 
preceding section must not be construed to affect the power of a 
testator in the disposition of his real property by a last will and 
testament, nor to prevent any trust from arising or being extin-
guished by implication or operation of law, nor to abridge the 
power of any court to compel the specific performance of an agree-
ment, in case of part performance thereof.

Sec . 1150. Agr ee men t  no t  in  wr it in g , wh en  in va li d .—In the 
following cases the agreement is invalid, unless the same or some 
note or memorandum thereof be in writing, and subscribed by the 
party charged, or by his agent. Evidence, therefore, of the agree-
ment, can not be received without the writing or secondary evidence 
of its contents:

1. An agreement that by its terms is not to be performed within 
a year from the making thereof;

2. A special promise to answer for the debt, default, or miscarriage 
of another, except in the cases provided for in section 1265 of the 
Civil Code;

3. An agreement made upon consideration of marriage other than 
a mutual promise to marry;

4. A contract to sell or a sale of any goods or choses in action of 
the value of $50 or upwards, unless the buyer accepts part of the 
goods or choses in action so contracted to be sold or sold, and actually 
receives the same, or gives something in earnest to bind the contract, 
or in part payment;

5. An agreement for the leasing for a longer period than one year, 
or for the sale of real property, or of an interest therein; and such 
agreement, if made by an agent of the party sought to be charged, 
is invalid, unless the authority of the agent is in writing, subscribed 
by the party sought to be charged;

6. An agreement authorizing or employing an agent or broker 
to purchase or sell real estate for compensation or a commission;

7. An agreement which by its terms is not to be performed during 
the lifetime of the promisor, or an agreement to devise or bequeath 
any property, or to make any provision for any person by will.

Sec . 1151. Repr ese nt at ion  of  cr ed it  by  wr it in g .—No evidence is 
admissible to charge a person upon a representation as to the credit 
of a third person, unless such representation, or some memorandum 
thereof, be in writing, and either subscribed by or in the handwriting 
of the party to be charged.

CONCLUSIVE OR UNANSWERABLE EVIDENCE

Sec . 1152. Con clu siv e or  un an swe ra bl e  ev id en ce .—No evidence 
is by law made conclusive or unanswerable, unless so declared by 
this code.

PRODUCTION OF EVIDENCE

BY WHOM TO BE PRODUCED

Sec . 1153. Evi den ce  to  be  pro du ce d  by  wh om .—The party holding 
the affirmative of the issue must produce the evidence to prove it; 
therefore, the burden of proof lies on the party who would be 
defeated if no evidence were given on either side.

Sec . 1154. Wri ti ng  al ter ed , who  to  ex pla in .—The party pro-
ducing a writing as genuine which has been altered, or appears to 
have been altered, after its execution, in a part material to the ques-
tion in dispute, must account for the appearance or alteration. He
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may show that the alteration was made by another, without his con-
currence, or was made with the consent of the parties affected by it, 
or otherwise properly or innocently made, or that the alteration did 
not change the meaning or language of the instrument. If he do 
that, he may give the writing in evidence, but not otherwise.

MEANS OF PRODUCTION

Sec . 1155. Sub poe na  for  wi tn ess  de fine d .—The process by which 
the attendance of a witness is required is a subpoena. It is a writ 
or order directed to a person and requiring his attendance at a 
particular time and place to testify as a witness. It may also require 
him to bring with him any books, documents, or other things under 
his control which he is bound by law to produce in evidence.

Sec . 1156. Sub pce na , ho w  issue d .—A subpoena is issued as follows:
1. To require attendance before a court, or at the trial of an 

issue therein, or upon the taking of a deposition in an action or 
proceeding pending therein, it is issued by the clerk of the court in 
which the action or proceeding is pending, under the seal of the 
court, or if there is no clerk or seal then by the judge or magistrate 
of such court;

2. To require attendance before a commissioner appointed to take 
testimony by a court of a foreign country, or of the United States, 
or of any State in the United States, before any officer or officers 
empowered by the laws of the United States to take testimony, it 
may be issued by the clerk of the district court in the division in 
which the witness is to be examined, under the seal of such court;

3. To require attendance out of court, in cases not provided for 
in subdivision one, before a judge, magistrate, or other officer au-
thorized to administer oaths or take testimony in any matter under 
the laws of the Canal Zone, it is issued by the judge, magistrate, or 
other officer before whom the attendance is required.

If the subpoena is issued to require attendance before a court, or 
at the trial of an issue therein, it is issued by the clerk, as of course, 
upon the application of the party desiring it. If it is issued to 
require attendance before a commissioner or other officer upon the 
taking of a deposition, it must be issued by the clerk of the district 
court in the division wherein the attendance is required upon the 
order of such court or of the judge thereof, which order may be 
made ex parte.

Sec . 1157. Sub pce na , how  ser ve d .—The service of a subpoena is 
made by showing the original and delivering a copy, or a ticket con-
taining its substance, to the witness personally, giving or offering 
to him at the same time, if demanded by him, the fees to which he 
is entitled for travel to the place designated, and one day’s attend-
ance there. The service must be made so as to allow the witness 
a reasonable time for preparation and travel to the place of attend-
ance. Such service may be made by any person.

Sec . 1158. How, if  wi tn ess  be  con ce al ed .—If a witness is con-
cealed in a building or vessel, so as to prevent the service of a 
subpcena upon him, any court, judge, or magistrate or any officer 
issuing the subpoena may, upon proof by affidavit of the concealment, 
and of the materiality of the witness, make an order that the marshal 
or constable serve the subpcena; and the marshal or constable must 
serve it accordingly, and for that purpose may break into the build-
ing or vessel where the witness is concealed.

Sec . 1159. Per so n  presen t  co mpel le d  to  te sti fy .—A person pres-
ent in court, or before a judicial officer, may be required to testify
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in the same manner as if he were in attendance upon a subpoena 
issued by such court or officer.

Sec . 1160. Diso be di en ce  to  sub poe na , ho w  pun ish ed .—Disobedi-
ence to a subpoena, or a refusal to be sworn, or to answer as a witness, 
or to subscribe an affidavit or deposition when required, may be 
punished as a contempt by the court issuing the subpoena. When 
the subpoena, in any such case, requires the attendance of the witness 
before an officer or commissioner out of court, it is the duty of such 
officer or commissioner to report any such disobedience or refusal 
to the court issuing the subpoena; and the witness must not be pun-
ished for any refusal to answer a question or to subscribe an affidavit 
or deposition, unless, after a hearing upon notice, the court orders 
him to so answer or subscribe and then only for disobedience to such 
order. Any judge, magistrate, or other officer mentioned in sub-
division three of section 1156, may report any such disobedience or 
refusal to the district court for the division in which such attendance 
was required; and such court thereupon has power, upon notice, to 
order the witness to perform the omitted act, and any refusal or 
neglect to comply with such order may be punished as a contempt 
of such court.

Sec . 1161. For fei tur e the refo r .—A witness disobeying a sub-
poena also forfeits to the party aggrieved the sum of $100, and all 
damages which he may sustain by the failure of the witness to 
attend, which forfeiture and damages may be recovered in a civil 
action.

Sec . 1162. War ra nt  may  issu e  to  br in g  wi tn ess , whe n .—In case 
of failure of a witness to attend, the court or officer issuing the 
subpoena, upon proof of the service thereof, and of the failure of 
the witness, may issue a warrant to the marshal or constable to 
arrest the witness and bring him before the court or officer where 
his attendance was required.

Sec . 1163. Con ten ts  of  wa rra nt .—Every warrant of commitment, 
issued by a court or officer pursuant to sections 1155 to 1165, must 
specify therein, particularly, the cause of the commitment, and if 
it be for refusing to answer a question, such question must be stated 
in the warrant. And every warrant to arrest or commit a witness, 
pursuant to said sections, must be executed in the same manner as 
process issued by the district court.

Sec . 1164. If  wi tn ess  be  a  pri son er , how  bro ugh t .—If the witness 
be a prisoner, confined in a jail or prison within the Canal Zone, an 
order for his examination in the prison upon deposition, or for his 
temporary removal and production before a court or officer, for the 
purpose of being orally examined, may be made as follows:

1. By the court itself in which the action or special proceeding is 
pending, unless it be a magistrate’s court.

2. By the judge of the district court if the action or proceeding is 
pending before a magistrate’s court, or before a judge or other person 
out of court.

■f Sec . 1165. On  wh ose  mot io n .—Such order can only be made on 
the motion of a party, upon affidavit showing the nature of the 
action or proceeding, the testimony expected from the witness, and 
its materiality.

MODE OF TAKING THE TESTIMONY OF WITNESSES

Sec . 1167. Testi mony , in  wh at  mo de  ta ke n .—The testimony of 
witnesses is taken in three modes:

1. By affidavit;
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2. By deposition;
3. By oral examination.
Sec . 1168. Affid av it  de fine d .—An affidavit is a written declara-

tion under oath, made without notice to the adverse party.
Sec . 1169. Deposit io n  de fin ed .—A deposition is a written declara-

tion, under oath, made upon notice to the adverse party, for the 
purpose of enabling him to attend and cross-examine. In all actions 
and proceedings where the default of the defendant has been duly 
entered, and in all proceedings to obtain letters of administration, 
or for the probate of wills and the issuance of letters testamentary 
thereon, where, after due and legal notice, those entitled to contest 
the application have failed to appear, the entry of said defaults, 
and the failure of said persons to appear after notice, shall be deemed 
to be a waiver of the right to any further notice of any application 
or proceeding to take testimony by deposition in such action or 
proceeding.

Sec . 1170. Ora l  ex ami na ti on  de fin ed .—An oral examination is 
an examination in presence of the jury or tribunal which is to decide 
the fact or act upon it, the testimony being heard by the jury or 
tribunal from the lips of the witness.

Sec . 1171. Depo sit io n  de fin ed  ; how  ta ke n .—Depositions must be 
taken in the form of question and answer. The words of the witness 
must be written down, in the presence of the witness, by the officer 
taking the deposition, or by some disinterested person appointed by 
him. It may be taken down in shorthand, in which case it must 
be transcribed into longhand by the person who took it down. When 
completed, it must be carefully read to or by the witness and cor-
rected by him in any particular, if desired, by writing or causing 
his corrections to be written in the body or margin of or at the bottom 
of the deposition, and must then be subscribed by the witness. The 
officer before whom the deposition is taken must write his initials 
near said corrections. If the parties agree in writing to any other 
mode, the mode so agreed upon must be followed.

AFFIDAVITS

Sec . 1172. Affi da vi ts  an d  de posit io ns  ; for  wh at  pur pose s  us ed .— 
An affidavit may be used to verify a pleading or a paper in a special 
proceeding, to prove the service of a summons, notice, or other paper 
in an action or special proceeding, to obtain a provisional remedy, 
the examination of a witness, or a stay of proceedings, or upon a 
motion, and in any other case expressly permitted by some other 
provision of this code.

Sec . 1173. Evi de nc e of  pub li ca ti on , wh at .—Evidence of the 
publication of a document or notice required by law, or by an order 
of a court or judge, to be published in a newspaper, may be given 
by the affidavit of the printer of the newspaper, or his foreman or 
principal clerk, annexed to a copy of the document or notice, 
specifying the times when, and the paper in which, the publication 
was made.

Sec . 1174. Fil in g  ev id en ce  of  publ ic ati on .—If such affidavit be 
made in an action or special proceeding pending in a court, it may 
be filed with the court or the clerk thereof. The original affidavit, 
or a copy thereof, certified by the judge of the court or clerk having 
it in custody, is prima facie evidence of the facts stated therein.

Sec . 1175. Affi da vi ts  to  be  use d  in  th e  ca na l  zo ne , bef or e  wh om  
may  be  ta ke n .—An affidavit to be used before any court, judge, or 
officer of the Canal Zone may be taken before any officer authorized 
to administer oaths.
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Sec . 1176. Affid av it  ou t  of  zon e , how  ta ke n .—An affidavit taken 
in a State of the United States, to be used in the Canal Zone, may 
be taken before a commissioner appointed by the Governor of the 
Panama Canal to take affidavits and depositions in such State, or 
before any notary public in a State, or before any judge or clerk 
of a court of record having a seal.

Sec . 1177. If  mad e  in  a  for ei gn  co un tr y , be for e  wh om  ta ke n .— 
An affidavit taken in a foreign country to be used in the Canal Zone, 
may be taken before an ambassador, minister, consul, vice-consul, 
or consular agent of the United States, or before any judge of a 
court of record having a seal in such foreign country.

Sec . 1178. Cer ti fic at e  of  th e  cl er k , if  ta ke n  be for e  a  judg e  of  a  
co ur t  our of  th e  zon e .—When an affidavit is taken before a judge 
of a court in a state, or in a foreign country, the genuineness of the 
signature of the judge, the existence of the court, and the fact that 
such judge is a member thereof, must be certified by the clerk of 
the court, under the seal thereof.

de pos it io ns  in  ge ne ra l

Sec . 1179. Dep osi ti on s , wh en  use d .—In all cases other than those 
mentioned in section 1172, where a written declaration under oath 
is used, it must be a deposition as prescribed by this code.

Sec . 1180. Test imon y of  a wt tn ess  ou t  of  th e zo ne , whe n  
tak en .—The testimony of a witness out of the Canal Zone may be 
taken by deposition in the following cases:

1st. In an action, at any time after the service of summons, or 
the appearance of the defendant.

2d. In a special proceeding, any time after a question of fact 
has arisen therein.

3d. Where default has been made by any or all of the defendants.
Sec . 1181. Dep osi ti ons  in  the  zo ne , wh en  ta ke n .—The testimony 

of a witness in the Canal Zone may be taken by deposition in an 
action at any time after the service of the summons or the appear-
ance of the defendant, and in a special proceeding after a question 
of fact has arisen therein, in the following cases:

1. When the witness is a party to the action or proceeding or an 
officer or member of a corporation which is a party to the action or 
proceeding, or a person for whose immediate benefit the action or 
proceeding is prosecuted or defended;

2. When the witness resides out of the subdivision in which his 
testimony is to be used;

3. When the witness is about to leave the subdivision where the 
action is to be tried, and will probably continue absent when the tes-
timony is required;

4. When the witness, otherwise liable to attend the trial, is 
nevertheless too infirm to attend;

5. When the testimony is required upon a motion, or in any other 
case where the oral examination of the witness is not required;

6. When the witness is the only one who can establish facts or a 
fact material to the issue: Provided, That the deposition of such 
witness shall not be used if his presence can be procured at the time 
of the trial of the cause.

1 Sec . 1182. Depo sit io n  may  be  re ad  in  ev id en ce  by  eit he r  pa rt y .— 
A deposition taken and returned, as provided in sections 1167 to 
1190, may, except as provided in section 1192, be read in evidence by 
either party at any stage of the action or proceeding in which it 
was taken, or in any other action or proceeding between the same 
parties or their privies or successors in interest upon the same sub-
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ject, and is then deemed the evidence of the party reading it; but 
the court may exclude the same, if it appears that the taking thereof 
was in any material respect unfair.

Sec . 1183. Cour t  may  or der  depo siti on  if  ad ve rse  pa rt y in  
de fa ul t .—If an adverse party is in default for not appearing and 
answering within the time allowed by law or the court, or if, in a 
special proceeding, some or all of the parties interested have not 
appeared, the court may authorize a deposition to be taken without 
the service of any affidavit upon, or the giving of any notice to, 
the party so in default or not appearing, or may provide that notice 
be given to him in such mode as to the court may seem proper.

MANNER OF TAKING DEPOSITIONS OUT OF THE CANAL ZONE

Sec . 1184. Dep osi ti on  of  wi tn es se s ou t  of  zon e , how  ta ke n .— 
The deposition of a witness out of the Canal Zone may be taken 
upon a commission issued from the court under the seal of the court, 
upon an order of the court, or the judge or a magistrate thereof, on 
the application of either party, upon five days’ previous notice to 
the other. If the court is a magistrate’s court, the commission must 
have attached to it a certificate of the clerk of the district court for 
the division in which such magistrate’s court is held, under the seal 
of such district court, to the effect that the person issuing the same 
was an acting magistrate at the date of the commission. If issued to 
any place within the United States, it may be directed to a person 
agreed upon by the parties, or if they do not agree, to any notary 
public, judge or justice of the peace or commissioner selected by the 
court or judge or justice issuing it. If issued to any country out 
of the United States, it may be directed to a minister, ambassador, 
consul, vice-consul, or consular agent of the United States, or judge 
of a court of record in such country, or to any person agreed upon 
by the parties.

Sec . 1185. Pro per  in te rr og at or ie s may  be  pre par ed , or  may  be  
wa iv ed  by  th e  par ti es .—The party moving for the commission must, 
unless it is waived by the other party, attach to the notice of the 
motion the interrogatories upon which he desires it to be taken. On 
the hearing of the motion, the other party must propose such cross-
interrogatories as he may desire. If the parties do not agree as to 
the form of the interrogatories, the court must settle their form, 
but such agreement or settlement does not preclude either party, 
when the deposition is offered in evidence, from interposing any 
objection to any interrogatory except as to the form thereof. The 
settlement of interrogatories may be had at the time of the hearing of 
the motion, or at any other time which the court may appoint; but 
the moving party must, if he request it, be allowed two days within 
which to propose such redirect interrogatories as the cross-interroga-
tories proposed render proper. When agreed upon or settled, the 
interrogatories must be annexed to the commission; or, when the 
parties agree to that mode, or the court on the application of either 
party, after a hearing had upon two days’ notice to the opposite 
party, so directs, the examination must be without written inter-
rogatories.

Sec . 1186. Depo sit io n  of  no nr esid en t  wi tn ess  upo n  or al  in te r -
ro ga tor ies .—When a party shall desire to take the evidence of a non-
resident witness, to be used in any cause pending in the Canal Zone, 
the party desiring the same (or where notice shall have been given 
that a commission to take the testimony of a nonresident witness will 
be applied for, the opposite party, upon giving the other three days’ 
notice in writing of his election so to do), may have a commission
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directed in the same manner as provided in section 1184, to take such 
evidence, upon interrogatories to be propounded to the witness 
orally; upon the taking of which each party may appear before the 
commission, in person or by attorney, and interrogate the witness.

The party desiring such testimony shall give to the other the fol-
lowing notice of the time and place of taking the same, to wit: Ten 
days, and one day in addition thereto (Sundays included) for every 
three hundred miles’ travel from the place of holding the court to 
the place where such deposition is to be taken.

Fee s  and  mil ea ge .—When a party to a suit shall give the opposite 
party notice to take a deposition upon oral interrogatories, and shall 
fail to take the same accordingly, unless such failure be on account 
of the nonattendance of the witness, not occasioned by the fault of 
the party giving the notice, or some other unavoidable cause, the 
party notified, if he shall attend himself or by attorney, agreeably 
to the notice, shall be entitled to $2 per day for each day he may 
attend under such notice, and to 6 cents per mile for every mile that 
he shall necessarily travel in going to and returning from the place 
designated to take the deposition, to be allowed by the court where 
the suit is pending and for which execution may issue.

Sec . 1187. Aut ho ri ty  of  com mis sio ne r .—The commission must 
authorize the commissioner to administer an oath to the witness and 
to take his deposition in answer to the interrogatories, or when the 
examination is to be without interrogatories, in respect to the question 
in dispute, and to certify the deposition to the court, in a sealed 
envelope, directed to the clerk, if there be one, and if not, to the 
judge thereof, and forward to him by mail or other usual channel 
of conveyance.

Sec . 1188. Tri al , wh en  post pon ed  for  re aso n  of  no nr et ur n  of  
co mmiss io n .—A trial or other proceeding must not be postponed by 
reason of a commission not returned, except upon evidence, satis-
factory to the court, that the testimony of the witness is necessary, 
and that proper diligence has been used to obtain it.

Sec . 1189. Depo sit io n , by  wh om  use d .—The deposition mentioned 
in sections 1184 to 1190 may be used by either party on the trial or 
other proceeding, against any other party giving or receiving the 
notice, subject to all just exceptions.

Sec . 1190. Not ice  di spe ns ed  wi th  wh en  wi tn ess  re sid es  ou t  of  
zon e .—In all cases where service of summons has been had by pub-
lication as provided by law and after default has been duly entered, 
and it appears by affidavit that the residence of a party to the action 
is unknown and the witness resides out of the Canal Zone, then in 
such cases the notice provided for in sections 1184 to 1190 shall be 
dispensed with.

1 MANNER OF TAKING DEPOSITIONS IN THE CANAL ZONE

Sec . 1191. Deposi tio ns  ma y be  ta ke n be for e a  jud ge , an d so  
for th , upo n  no tic e  to  th e  adv er se  par ty .—Either party may have 
the deposition taken of a witness in the Canal Zone, in either of the 
cases mentioned in section 1181, before a judge, magistrate, or other 
officer authorized to administer oaths, on serving upon the adverse 
party previous notice of the time and place of examination, together 
with a copy of an affidavit, showing that the case is within that 
section. Such notice must be at least five days, unless, for a cause 
shown, a judge, by order, prescribe a shorter time. When a shorter 
time is prescribed, a copy of the order must be served with the 
notice.



72d CONGRESS. SESS. II. CH. 127. FEBRUARY 27, 1933.

Sec . 1192. Mann er  of  ta ki ng  de posi ti on s  ; may  be  use d  by  eit her  
par ty  on  th e  tr ia l .—Either party may attend the examination and 
put such questions, direct and cross, as may be proper. The deposi-
tion, when completed, must be carefully read to or by the witness 
and corrected by him in any particular, if desired; it must then be 
subscribed by the witness, certified by the judge or officer taking 
the deposition, inclosed in an envelope or wrapper, sealed, and 
directed to the clerk of the court in which the action is pending, 
or to such person as the parties in writing may agree upon, and 
either delivered by the judge or officer to the clerk or such person, 
or transmitted through the mail or by some safe private oppor-
tunity ; and thereupon such deposition may be used by either party 
upon the trial or other proceeding against any party giving or 
receiving the notice, subject to all legal exceptions; but if the parties 
attend at the examination, no objection to the form of an interroga-
tory shall be made at the trial, unless the same was stated at the 
time of the examination. If the deposition be taken under subdi-
visions two, three, and four, of section 1181, proof must be made 
at the trial that the witness continues absent or infirm, or is dead. 
The deposition thus taken may be also read in case of the death of 
the witness.

Sec . 1193. Depo sit io n  in  th e zo ne  to  be  use d  in  sta te s .—Any 
party to an action or special proceeding in a court or before a judge 
of a state, may obtain the testimony of a witness residing in the 
Canal Zone, to be used in such action or proceeding, in the cases 
mentioned in the next two sections.

Sec . 1194. How to  pro cu re  wi tn ess  upo n  commi ssi on .—If a com-
mission to take such testimony has been issued by the court before 
which such action or proceeding is pending, or by a judge thereof, 
on exhibiting the commission to the division of the district court in 
which the witness resides, with an affidavit showing the materiality 
of his testimony, such court may issue a subpoena to the witness, 
requiring him to appear and testify before the commissioner named 
in the commission, at a specified time and place within such division.

Sec . 1195. Compe ll in g  th e wi tn es se s to  ap pe ar  an d  tes ti fy .— 
Whenever any mandate, writ, or commission is issued out of any 
court of record in any State, Territory, District, or foreign juris-
diction, or whenever, upon notice or agreement, it is required to 
take the testimony of a witness or witnesses in the Canal Zone, 
witnesses may be compelled to appear and testify in the same 
manner and by the same process and proceeding as may be employed 
for the purpose of taking testimony in proceedings pending in the 
Canal Zone. . .

Sec . 1196. How, if  comm iss ion  no t  issued .—-If a commission has 
not been issued, and it appears to the district judge, or to a magis-
trate, by affidavit satisfactory to him:

1. That the testimony of the witness is material to either party, 
and that he resides in the division or subdivision in which such 
judge or magistrate holds office;

2. That a commission to take the testimony of such witness has 
not been issued;

3. That, according to the law of the State where the action or 
special proceeding is pending, the deposition of a witness taken 
under such circumstances, and before such judge or magistrate, will 
be received in the action or proceeding;

He must issue his subpoena requiring the witness to appear and 
testify before him at a specified time and place.

Sec . 1197. Depo sit io n , ho w  ta ke n .—Upon the appearance of the 
witness, the judge or magistrate must cause his testimony to be taken
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in writing, and must certify and transmit the same to the court or 
judge before whom the action or proceeding is pending, in such 
manner as the law of that state requires.

GENERAL RULES OE EXAMINATION

Sec . 1198. Ord er  of  pro of , ho w  re gu la te d .—The order of proof 
must be regulated by the sound discretion of the court. Ordinarily, 
the party beginning the case must exhaust his evidence before the 
other party begins.

Sec . 1199. What  wit ne sses  ma y  be  ex cl ud ed .—If either party 
requires it, the judge may exclude from the court-room any witness 
of the adverse party not at the time under examination, so that he 
may not hear the testimony of other witnesses; but a party to the 
action or proceeding can not be so excluded; and if a corporation 
is a party thereto, it is entitled to the presence of one of its officers, 
to be designated by its attorney.

Sec . 1200. Cou rt  may  co nt ro l  mod e of  int er ro gat ion .—The 
court must exercise a reasonable control over the mode of interro-
gation, so as to make it as rapid, as distinct, as little annoying to 
the witness, and as effective for the extraction of the truth, as may 
be; but subject to this rule, the parties may put such pertinent and 
legal questions as they see fit. The court, however, may stop the 
production of further evidence upon any particular point when the 
evidence upon it is already so full as to preclude reasonable doubt.

Sec . 1201.—Dir ec t  ex ami na ti on  an d cr os s -ex ami na tio n de -
fine d .—The examination of a witness by the party producing him 
is denominated the direct examination; the examination of the same 
witness, upon the same matter, by the adverse party, the cross-exam-
ination. The direct examination must be completed before the 
cross-examination begins, unless the court otherwise direct.

Sec . 1202. Lea di ng  que sti on  de fin ed .—A question which sug-
gests to the witness the answer which the examining party desires, 
is denominated a leading or suggestive question. On a direct exam-
ination, leading questions are not allowed, except in the sound discre-
tion of the court, under special circumstances, making it appear that 
the interests of justice require it.

Sec . 1203. Whe n  wi tn ess  may  re fre sh  memo ry  fro m no te s .—A 
witness is allowed to refresh his memory respecting a fact, by any-
thing written by himself, or under his direction, at the time when 
the fact occurred, or immediately thereafter, or at any other time 
when the fact was fresh in his memory, and he knew that the same 
was correctly stated in the writing. But in such a case the writing 
must be produced, and may be seen by the adverse party, who may, 
if he choose, cross-examine the witness upon it, and may read it to 
the jury. So, also, a witness may testify from such a writing, though 
he retain no recollection of the particular facts, but such evidence 
must be received with caution.

: Sec . 1204. Cro ss -ex ami na ti on , as  to  wha t .—The opposite party 
may cross-examine the witness as to any facts stated in his direct 
examination or connected therewith, and in so doing may put lead-
ing questions, but if he examine him as to other matters, such exam-
ination is to be subject to the same rules as a direct examination.

Sec . 1205. Par ty  pro du ci ng  wi tn ess , how  far  may  imp ea ch  hi s  
cr ed it .—The party producing a witness is not allowed to impeach 
his credit by evidence of bad character, but he may contradict him 
by other evidence, and may also show that he has made at other times 
statements inconsistent with his present testimony, as provided in 
section 1208.
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Sec . 1206. Witn ess , ho w  ex ami ne d ; wh en  ree xa min ed .—A wit 
ness once examined can not be reexamined as to the same mattei 
without leave of the court, but he may be reexamined as to any nev 
matter upon which he has been examined by the adverse party. Anc 
after the examinations on both sides are once concluded, the witness 
can not be recalled without leave of the court. Leave is granted oi 
withheld, in the exercise of a sound discretion.

Sec . 1207. How impe ac he d .—A witness may be impeached by thf 
party against whom he was called, by contradictory evidence or bj 
evidence that his general reputation for truth, honesty, or integrity 
is bad, but not by evidence of particular wrongful acts, except thal 
it may. be shown by the examination of the witness, or the record 
of the judgment, that he had been convicted of a felony.

Sec . 1208. Same .—A witness may also be impeached by evidence 
that he has made, at other times, statements inconsistent, with his 
present testimony; but before this can be done the statements must 
be related to him, with the circumstances of times, places, and per-
sons present, and he must be asked whether he made such state-
ments, and if so, allowed to explain them. If the statements be in 
writing, they must be shown to the witness before any question is 
put to him concerning them.

Sec . 1209. Evi de nc e of  go od  cha rac te r , wh en  all ow ed .—Evi-
dence of the good character of a party is not admissible in a civil 
action, nor of a witness in any action, until the character of such 
party or witness has been impeached, or unless the issue involves his 
character.

Sec . 1210. Wri tin g sh ow n to  wi tne ss  ma y be  in spe ct ed  bt  
adv er se  par ty .—Whenever a writing is shown to a witness, it may 
be inspected by the opposite party, and no question must be put to 
the witness concerning a writing until it has been so shown to him.

Sec . 1211. Exa min at io n  of  adv er se  pa rt y .—A party to the record 
of any civil action or proceeding or a person for whose immediate 
benefit such action or proceeding is prosecuted or defended, or the 
directors, officers, superintendent or managing agent of any cor-
poration which is a party to the record, may be examined by the 
adverse party as if under cross-examination, subject to the rules 
applicable to the examination of other witnesses. The party calling 
such adverse witness shall not be bound by his testimony, and 
the testimony given by such witness may be rebutted by the party 
calling him for such examination by other evidence. Such witness, 
when so called, may be examined by his own counsel, but only as to 
the matters testified to on such examination.

EFFECT OF EVIDENCE

Sec . 1212. Jur y jud ge s of  effe ct  of  ev id en ce , bu t  to  be  
in stru cte d  on  cer tai n  poi nt s .—Where trial is by jury, the jury, 
subject to the control of the court, in the cases specified in this code, 
are the judges of the effect or value of evidence addressed to them, 
except when it is declared to be conclusive. They are, however, to 
be instructed by the court on all proper occasions:

1. That their power of judging of the effect of evidence is not 
arbitrary, but to be exercised with legal discretion, and in subordina-
tion to the rules of evidence;

2. That they are not bound to decide in conformity with the 
declarations of any number of witnesses, which do not produce 
conviction in their minds, against a less number or against a 
presumption or other evidence satisfying their minds;
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3. That a witness false in one part of his testimony is to be 
distrusted in others;

4. That the testimony of an accomplice ought to be viewed with 
distrust, and the evidence of the oral admissions of a party with 
caution;

5. That in civil cases the affirmative of the issue must be proved, 
and when the evidence is contradictory the decision must be made 
according to the preponderance of evidence; that in criminal cases 
guilt must be established beyond reasonable doubt;

6. That evidence is to be estimated not only by its own intrinsic 
weight, but also according to the evidence which it is in the power 
of one side to produce and of the other to contradict; and, therefore,

7. That if weaker and less satisfactory evidence is offered, when 
it appears that stronger and more satisfactory was within the power 
of the party, the evidence offered should be viewed with distrust.

RIGHTS AND DUTIES OF WITNESSES

Sec . 1213. Wit ne ss  bo un d  to  at te nd  wh en  sub pce na ed .—A wit-
ness, served with a subpoena, must attend at the time appointed, with 
any papers under his control lawfully required by the subpoena, 
and answer all pertinent and legal questions; and, unless sooner 
discharged, must remain until the testimony is closed.

Sec . 1214. Wit ne ss  bo un d  to  an swe r  qu esti on s .—A witness must 
answer questions legal and pertinent to the matter in issue, though 
his answer may establish a claim against himself; but he need not 
give an answer which will have a tendency to subject him to punish-
ment for a felony; nor need he give an answer which will have a 
direct tendency to degrade his character, unless it be to the very fact 
in issue, or to a fact from which the fact in issue would be presumed. 
But a witness must answer as to the fact of his previous conviction 
for felony.

Sec . 1215. Rig ht  of  wi tn ess  to  pr ot ec ti on .—It is the right of a 
witness to be protected from irrelevant, improper, or insulting ques-
tions, and from harsh or insulting demeanor; to be detained only 
so long as the interests of justice require it; to be examined only as 
to matters legal and pertinent to the issue.

Sec . 1216. Wit ne ss  pro tec ted  fro m arr est  wh en  at ten di ng , or  
goi ng , or  re tu rn in g .—Every person who has been, in good faith, 
served with a subpoena to attend as a witness before a court, judge, 
commissioner, referee, or other person, in a case where the diso-
bedience of the witness may be punished as a contempt, is exonerated 
from arrest in a civil action while going to the place of attendance, 
necessarily remaining there, and returning therefrom.

Sec . 1217. Arr est  voi d , an d  par ty  mak in g  ar re st  li ab le , an d  so  
for th .—The arrest of a witness, contrary to the preceding section, 
is void, and, when willfully made, is a contempt of the court; and 
the person making it is responsible to the witness arrested for double 
the amount of the damages which may be assessed against him, and 
is also liable to an action at the suit of the party serving the witness 
with the subpoena, for the damages sustained by him in consequence 
of the arrest.

Sec . 1218. To make  affi da vi t  if  ar re ste d .—An officer is not liable 
to the party for making the arrest in ignorance of the facts creating 
the exoneration, but is liable for any subsequent detention of the 

’ party, if such party claim the exemption, and make an affidavit 
stating:

1. That he has been served with a subpoena to attend as a witness 
before a court, officer, or other person, specifying the same, the place
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of attendance, and the action or proceeding in which the subpoena was 
issued; and

2. That he has not thus been served by his own procurement, with 
the intention of avoiding an arrest;

3. That he is at the time going to the place of attendance, or 
returning therefrom, or remaining there in obedience to the subpoena.

The affidavit may be taken by the officer, and exonerates him from 
liability for discharging the witness when arrested.

Sec . 1219. Cou rt  may  di sch ar ge  wi tne ss  fro m ar rest .—The court 
or officer before whom the attendance is required, may discharge the 
witness from an arrest made in violation of section 1216. If the 
court has adjourned before the arrest, or before application for the 
discharge, a judge of the court may grant the discharge.

EVIDENCE IN PARTICULAR CASES, AND MISCELLANEOUS AND GENERAL 
PROVISIONS

EVIDENCE IN PARTICULAR CASES

Sec . 1220. An  offe r  eq uiv al en t  to  ten de r .—An offer in writing 
to pay a particular sum of money, or to deliver a written instrument 
or specific personal property, is, if not accepted, equivalent to the 
actual production and tender of the money, instrument, or property.

Sec . 1221. Whoe ve r  pays  en ti tl ed  to  re ce ipt .—Whoever pays 
money, or delivers an instrument or property, is entitled to a receipt 
therefor from the person to whom the payment or delivery is made, 
and may demand a proper signature to such receipt as a condition 
of the payment or delivery.

Sec . 1222. Obje ct io ns  to  te nd er  mu st  be  speci fie d .—The person 
to whom a tender is made must, at the time, specify any objection 
he may have to the money, instrument, or property, or he must be 
deemed to have waived it; and if the objection be to the amount of 
money, the terms of the instrument, or the amount or kind of prop-
erty, he must specify the amount, terms, or kind which he requires, 
or be precluded from objecting afterwards.

Sec . 1223. Com pro mise  offe r  of  no  ava il .—An offer of compromise 
is not an admission that anything is due.

Sec . 1224. Admi ssio n of  de fe nd an t  in  di vor ce  pro cee di ng s .—In 
proceedings for divorce, no admission of the defendant shall be 
taken as evidence unless the court shall be satisfied that such 
admission was made in sincerity and without fraud or collusion 
to enable the plaintiff to obtain a divorce. (Act Cong. Sept. 21, 
1922, C. 370, § 16, 42 Stat. 1010.)

PROCEEDINGS TO PERPETUATE TESTIMONY

Sec . 1225. Evi de nc e may  be  per pet ua te d .—The testimony of a 
witness may be taken and perpetuated as provided in sections 1226 
to 1231.

Sec . 1226. Man ne r  of  app li ca ti on  for  ord er ; or de r .—The appli-
cant must produce to the judge of the district court a petition, 
verified by the oath of the applicant, stating:

1. That the applicant expects to be a party to an action in a court 
in the Canal Zone, and, in such case, the names of the persons whom 
he expects will be adverse parties; or,

2. That the proof of some fact is necessary to perfect the title to 
property in which he is interested, or to establish marriage, descent, 
heirship, or any other matter which may hereafter become material 
to establish, though no suit may at the time be anticipated, or, if 
anticipated, he may not know the parties to such suit; and,
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3. The name of the witness to be examined, his place of residence, 
and a general outline of the facts expected to be proved.

The judge to whom such petition is presented must make an order 
allowing the examination, and designating the officer before whom 
the same must be taken, and prescribing the notice to be given, which 
notice, if the parties expectant are known and reside in the Canal 
Zone, must be personally served, and, if unknown, such notice must 
be served on the clerk of the court, and by publication thereof in 
some newspaper, to be designated by the judge, for the same period 
required for the publication of summons. The judge must also 
designate in his order the clerk of the court to whom the deposition 
must be returned when taken.

Sec . 1227. Not ic e of  ti me  an d  pl ac e to  be  giv en .—The person 
appointed by the judge to take the depositions is authorized, if a 
resident of the Canal Zone, on receiving a copy of the order of the 
judge, and of the notice prescribed in the last section, with proof of 
its personal service or publication; or, if a resident without the 
Canal Zone, on receiving the commission mentioned in the next 
section, with proof of like service of publication of the notice; to 
take the deposition of the witness named in the order of the judge, 
or in the commission, or, if more than one witness is thus named, 
of such of them as appear before him, at the time designated, and 
the taking of the same may be continued from time to time.

Sec . 1228. Man ne r  of  ta ki ng  th e  de posi ti on .—The examination 
must be by question and answer, and if the testimony is to be taken 
in a State of the United States, it must be taken upon a commission 
to be issued by the judge allowing the examination, under the seal 
of the court of which he is judge, and upon interrogatories, to be 
settled in the same manner as in cases of depositions taken under 
commission in pending actions, unless the parties expectant, if known, 
otherwise agree. If such parties are unknown, notice of the settle-
ment of the interrogatories shall be published in some newspaper for 
such time as the judge may designate. The deposition, when com-
pleted, must be carefully read to or by the witness and be subscribed 
by him, then certified by the officer or person taking the same, and 
shall then be sealed up and delivered or transmitted to the clerk 
designated in the order of the judge allowing the examination, who 
shall file the same when received. The judge allowing the examina-
tion shall file with the clerk the order for the examination, the peti-
tion on which the same was granted, with proof of service of the 
order and notice.

Sec . 1229. Pape rs  prima  fac ie  ev id en ce .—The petition and order, 
and papers filed by the judge, as provided in section 1228, or a certi-
fied copy thereof, are prima facie evidence of the facts stated therein 
to show compliance with the provisions of sections 1225 to 1231.

Sec . 1230. Whe n  th e  ev id en ce  may  be  pro du ce d .—If a trial be 
had between the parties named in the petition as parties expectant, 
or their successors in interest, or between any parties wherein it may 
be material to establish the facts which such depositions prove, or 
tend to prove, upon proof of the death, or insanity of the witnesses, 
or that they can not be found or are unable, by reason of age or 
other infirmity, to give their testimony, the depositions or copies 
thereof may be used by either party, subject to all legal objections; 
but if the parties attended at the examination, no objections to the 
form of an interrogatory can be made at the trial, unless the same 
was stated at the examination.

Seo . 1231. Effec t  of  th e de posi ti on .—The deposition so taken 
and read in evidence has the same effect as the oral testimony of 
the witness, and no other, and every objection to the witness, or to
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the relevancy of any question put to him, or of any answer given by 
him, may be macle in the same manner as if he were examined orally 
at the trial.

ADMINISTRATION OF OATHS AND AFFIRMATIONS

Sec . 1232. Jud ic ia l  an d  ce rt ai n  of fic er s au tho ri zed  to  adm in -
iste r  oat hs .—Every court, every judge, or clerk of any court, every 
magistrate, and every notary public, and every officer or person 
authorized to take testimony in any action or proceeding, or to decide 
upon evidence, has power to administer oaths or affirmations.

Sec . 1233. Form  of  or di na ry  oa th  to  a  wi tn ess .—An oath, or 
affirmation, in an action or proceeding, may be administered as 
follows, the person who swears, or affirms, expressing his assent when 
addressed in the following form: “ You do solemnly swear (or affirm, 
as the case may be), that the evidence you shall give in this issue (or 
matter), pending between---------and---------- , shall be the truth, the
whole truth, and nothing but the truth, so help you God.”

Sec . 1234. For m ma y  be  va ri ed  to  suit  wi tn ess ’ be li ef .—When-
ever the court before which a person is offered as a witness is satisfied 
that he has a peculiar mode of swearing, connected with or in addi-
tion to the usual form of administration, which, in his opinion, is 
more solemn or obligatory, the court may, in its discretion, adopt 
that mode.

Sec . 1235. Same .—When a person is sworn who believes in any 
other than the Christian religion, he may be sworn according to the 
peculiar ceremonies of his religion, if there be any such.

Sec . 1236. Any  per son  who  pre fer s  it  may  de cl are  or  affi rm .— 
Any person who desires it may, at his option, instead of taking an 
oath make his solemn affirmation or declaration, by assenting, when 
addressed, in the following form: “You do solemnly affirm (or 
declare) that ” and so forth, as in section 1233.

GENERAL PROVISIONS

Sec . 1237. Que sti on s  of  fact , ho w  tr ie d .—All questions of fact, 
where the trial is by jury, other than those mentioned in the next 
section, are to be decided by the jury, and all evidence thereon is to 
be addressed to them, except when otherwise provided by this code.

Sec . 1238. Que sti on s  of  la w  add re ssed  to  th e  co ur t .—All ques-
tions of law, including the admissibility of testimony, the facts pre-
liminary to such admissions, and the construction of statutes and 
other writings, and other rules of evidence, are to be decided by 
the court, and all discussions of law addressed to it. Whenever the 
knowledge of the court is, by this code, made evidence of a fact, 
the court is to declare such knowledge to the jury, who are bound 
to accept it.

Sec . 1239. Que sti ons  of  fac t  by  co ur t  or  re fer ee .—The provi-
sions contained in this chapter respecting the evidence on a trial 
before a jury, are equally applicable on the trial of a question of 
fact before a court, referee, or other officer.

CHAPTER 39.—REPEALS
Sec . 1240. Rep ea l  of  ex ist ing  la ws .—The Code of Civil Pro-

cedure of the Canal Zone promulgated by the Executive Order of 
March 22, 1907, and all amendments thereto, and all other acts, 
ordinances, orders, and parts thereof in conflict herewith, are hereby 
repealed.

Approved, February 27, 1933.
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