PUBLIC LAW 103-355—O0CT. 13, 1994 108 STAT. 3243
Public Law 103-355

103d Congress
An Act
To revise and streamline the acquisition laws of the Federal Government, and _ Oct. 13, 1994
for other purposes. [S. 1687]

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

lining
This Act may be cited as the “Federal Acquisition Streamlining Actm .
Act of 1994”, 42 USC 251 note.
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TITLE I—CONTRACT FORMATION

Subtitle A—Competition Statutes

PART I—ARMED SERVICES ACQUISITIONS
Subpart A—Competition Requirements

SEC. 1001. REFERENCES TO FEDERAL ACQUISITION REGULATION.

Section 2304 of title 10, United States Code, is amended—

(1) in subsection (a)(1X(A), by striking out “modifications”

and all that follows h “note)” and inserting in lieu thereof

“Fe%l;a]' Anqll:)isitign v tion”; and " > -

in subsection , by striking out “regulations modi-

fied” and all that fo(lfuws ugh “note)” and inserting in
lieu thereof “Federal Acquisition Regulation”.

SEC. 1002. ESTABLISHMENT OR MAINTENANCE OF ALTERNATIVE

SOURCES OF SUPPLY.

(a) ADDITIONAL JUSTIFICATION FOR ESTABLISHING OR MAINTAIN-
ING ALTERNATIVE SOURCES.—Section 2304(b)1) of such title is
s s, S Touk sk s h (B)
y 8 out “or” at the end of subparagrap ;

(2) by striking out the period at the end of subparagraph
e ?331 bn;r“ddmgmth:}': the:'laoﬂi;a foll s ub; h

a at the end the following new subparagraphs:

“(D) would ensure the continuous availability of a reliable
source of sup'flhv of such property or service;

“E) wo satisfy ﬁm’ected needs for such property or
service determined on the basis of a history of high demand
for the property or service; or

“(F) in the case of medical supplies, safety supplies, or
e:llimrﬁency supplies, would satisfy a critical need for such sup-

es.”.

Fb) PROHIBITION ON USE OF CLASSES OF PURCHASES OR CON-
TRACTS.—Section 2304(b) of title 10, United States Code, is amended
by adding at the end the following new paragrafh:

“(4) A determination under paragraph (1) may not be made
for a class of purchases or contracts.”.

SEC. 1003. CLARIFICATION OF APPROVAL AUTHORITY FOR USE OF
PROCEDURES OTHER THAN FULL AND OPEN COMPETI-
TION.

Section 2304(f)(1)(B)() of title 10, United States Code, is amend-
ed by inserting before the semicolon at the end the following:
“or by an official referred to in clause (ii), (iii), or (iv)”.

SEC. 1004. TASK AND DELIVERY ORDER CONTRACTS.
(a) AU‘I'HORITY.—(I_) Chapter 137 of title 10, United States

Code, is amended by inserting after section 2304 the following
new sections:

“§ 2304a. Ta.stl; and delivery order contracts: general author-
i

“(a) AUTHORITY TO AWARD.—Subject to the requirements of
this section, section 2304c of this title, and other alfp]ieable law,
the head of an agency may enter into a task or delivery order
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Regulations.

contract (as defined in section 2304d of this title) for procurement
of services or property.

“(b) SoLicITATION.—The solicitation for a task or delivery order
contract shall include the following:

“(1) The period of the contract, including the number of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maximum quantity or dollar value of the services
or property to be procured under the contract.

“(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, complexity,
and purposes of the services or property to be procured under
the contract.

“(c) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE
PROCEDURES.—The head of an agency may use procedures other
than competitive procedures to enter into a task or delivery order
contract under this section only if an exception in subsection (c)
of section 2304 of this title agplies to the contract and the use
of such procedures is approved in accordance with subsection (f)
of such section.

“(d) SINGLE AND MULTIPLE CONTRACT AWARDS.—(1) The head
of an agency may exercise the authority provided in this section—

“(A) to award a single task or delivery order contract;
or

“(B) if the solicitation states that the head of the agency
has the option to do so, to award separate task or delivery
order contracts for the same or similar services or property
to two or more sources.

“(2) No determination under section 2304(b) of this title is
required for award of multiple task or delivery order contracts
under paragraph (1)(B).

“(3) The regulations implementing this subsection shall—

“(A) establish a preference for awarding, to the maximum
extent practicable, multiple task or delivery order contracts
for the same or similar services or property under the authority
of paragraph (1)(B); and

“(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the
best interest of the Federal Government.

“(e) CONTRACT MODIFICATIONS.—A task or delivery order ma
not increase the scope, period, or maximum value of the tas
or delivery order contract under which the order is issued. The
scope, period, or maximum value of the contract may be increased
only by modification of the contract.

“(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICES.—Except as otherwise specifically provided in sec-
tion 2304b of this title, this section does not apply to a task
or delivery order contract for the procurement of advisory and
assistance services (as defined in section 1105(g) of title 31).

“(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any authority
of the head of an agency or the Administrator of General Services
to enter into schedule, multiple award, or task or delivery order
contracts under any other provision of law.
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“§ 2304b. Tni;k order contracts: advisory and assistance serv-
ces

“(a) AUTHORITY To AWARD.—(1) Subject to the requirements
of this section, section 2304c of this title, and other applicable
law, the head of an agen may enter into a task order contract
(as defined in section 2 of this title) for procurement of advisory
and assistance services.

“(2) The head of an agency may enter into a task order contract
for procurement of advisory and assistance services only under
the authority of this section.

“(b) LIMITATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifically
authorized in a law that is applicable to such contract.

“(c) CoNTENT OF NOTICE.—The notice required by section 18
of the Office of Federal Procurement Policy Act (41 U.S.C. 416)
and section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that
would reasonably enable a potential offeror to decide whether to
request the solicitation and consider submitting an offer.

“(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—
(1) The solicitation for the proposed task order contract shall include
ﬁlf“tehn i_nfgrtll:nation (regarding services) described in section 2304a(b)

8 e.

“(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1)
to be included in the solicitation of offers for that contract.

“(e) MULTIPLE AWARDS.—(1) The head of an agency may, on
the basis of one solicitation, award se te task order contracts

under this section for the same or si services to two or more
sources if the solicitation states that the head of the agency has
the (zpt.ion to do so.

(2) If, in the case of a task order contract for advisory and
assistance services to be entered into under this section, the contract
period is to exceed three years and the contract amount is estimated
to exceed $10,000,000 (including all options), the solicitation shall—

“ﬁ%{)pro\:iide for a multiple award authorized under para-
graph (1); an

“(B) include a statement that the head of the agency may
also elect to award only one task order contract if the head
of the agency determines in writing that only one of the offerers
is capable of providing the services required at the level of

3uahtyreq I ! 8

(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the agency concerned determines in writing
that, because the services reqmred under the task order contract
are unique or highly specialized, it is not practicable to award
more than one contract.

“(f) CONTRACT MODIFICATIONS.—(1) A task order may not
increase the scope, period, or maximum value of the task order
contract under which the order is issued. The scope, period, or
maximum value of the contract may be increased only by modifica-
tion of the contract.

“(2) Unless use of procedures other than competitive procedures
is duthorized by an exception in subsection (c) of section 2304
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of this title and approved in accordance with subsection (f) of
such section, competitive procedures shall be used for making such
a modification.

“(3) Notice regarding the modification shall be provided in
accordance with section 18 of the Office of Federal Procurement
Policy Act (41 U.S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CoNTRACT EXTENSIONS.—(1) Notwithstanding the limita-
tion on the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a task order
contract entered into by the head of an agency under this section
may be extended on a sole-source basis for a period not exceeding
six months if the head of such agency determines that—

“(A) the award of a follow-on contract has been delayed
by circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and

“(B) the extension is necessary in order to ensure continuity
of the rene;"?t of services pending the award of, and commence-
ment of performance under, the follow-on contract.

“(2) A task order contract may be extended under the authority
of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

“(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or
services that includes acquisition of advisory and assistance services
if the head of an agency entering into such contract determines
that, under the contract, advisory and assistance services are nec-
e&s&ri.lgr incident to, and not a significant component of, the contract.

“(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term ‘advisory and assistance services’ has the meaning
given such term in section 1105(g) of title 31.

“§ 2304c. Task and delivery order contracts: orders

“(a) ISSUANCE oOF ORDERS.—The following actions are not
uired for issuance of a task or delivery order under a task

or delivery order contract:
“(1) A separate notice for such order under section 18

of the Office of Federal Procurement Policy Act (41 U.S.C.

416) or section 8(e) of the Small Business Act (15 U.S.C. 637(e)).

“(2) Exeegt as provided in subsection (b), a competition

(or a waiver of competition approved in accordance with section

2304(P) of this title) that is separate from that used for entering

into the contract.

“(b) MuULTIPLE AWARD CONTRACTS.—When multiple task or
delivery order contracts are awarded under section 2304a(d)(1)XB)
or 2304b(e) of this title, all contractors awarded such contracts
shall be provided a fair opportunity to be considered, pursuant
to procedures set forth in the contracts, for each task or delivery
order in excess of $2,500 that is to be issued under any of the
contracts unless—

) o;( 1) tl]:e agencayi’s need for tﬁhﬁ services or mperty order:etg

is such unusual urgency providing s 0 Fortu.n.l

to all such contractors would result in unacceptage delays
in fulfilling that need; _

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required
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because the services or property ordered are unique or highly

specialized;

“(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

“(4) it is necessary to place the order with a particular
contractor in order to satisfy a minimum guarantee.

“(c) STATEMENT OF WORK.—A task or delivery order shall
include a statement of work that clearly specifies all tasks to
be performed or property to be delivered under the order.

“(d) PROTESTS.—A protest is not authorized in connection with
the issuance or p: issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
period, (?r maximum value of the contract under which the order
18 issued.

“(e) TASK AND DELIVERY ORDER OMBUDSMAN.—Each head of
an agency who awards multiple task or delivery order contracts
pursuant to section 2304a(d)&)(B) or 2304b(e) of this title shall
appoint or designate a task and delivery order ombudsman who
am be responsible for reviewing complaints from the contractors
on such contracts and ensuring that all of the contractors are
afforded a fair opportunity to be considered for task or delivery
orders when required under subsection (b). The task and delive
order ombudsman shall be a senior agency official who is indepenz
ent of the contracting officer for the contracts and may be the
agency’s competition advocate.

“(f) AppLICABILITY.—This section applies to task and delivery
order contracts entered into under sections 2304a and 2304b of
this title.

“§ 2304d. Task and delivery order contracts: definitions

“In sections 2304a, 2304b, and 2304c¢ of this title:

“(1) The term ‘task order contract’ means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum gquantity) and
that provides for the issuance of orders for the performance
of tasks during the period of the contract.

“(2) The term ‘delivery order contract’ means a contract
for property that does not procure or specify a firm quantity
of Jaroperty (other than a minimum or maximum quantity)
and that provides for the issuance of orders for the delivery

of property dun;? the of the contract.”.

(2) The table of ‘sections at the beginning of such chapter
is amended by inserting after the item relating to section 2304
the following new items:
“2304a. Task and delivery order contracts: general authority.
“2304b. Task order contracts: advisory and assistance services.
“2304¢. Task and delivery order contracts:
“2304d. Task and delivery order contracts: definitions.”.

(b) REPEAL OF SUPERSEDED PROVISION.—Section 2304 of title
10, United States Code, is amended by striking out subsection

@.
(c) CONFORMING AMENDMENT FOR PROFESSIONAL AND TECH-
NICAL SERVICES.—Section 2331 of title 10, United States Code,
is amended by striking out subsection (c).
(d) ProvisioNs NoT AFFECTED.—Nothing in section 2304a, 10 USC 2304a
2304b, 2304c, or 2304d of title 10, United States Code, as add note.
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by subsection (a), and nothing in the amendments made by sub-
sections (b) and (c), shall be construed as modifying or superseding,
or as intended to impair or restrict, authorities or responsibilities

under—

(1) the Brooks Automatic Data Processing Act (section 111
of the Federal Property and Administrative Services Act of
1949 (40 U.S.C. 759)); and

(2) the Brooks Architect-Engineers Act (title IX of the Fed-
eral Property and Administrative Services Act of 1949 (40
U.S.C. 541 et seq.).

SEC. 1005. ACQUISITION OF EXPERT SERVICES.

Section 2304(c)(3) of title 10, United States Code, is amended—
«B) ,5'.1) tg striking out “or (B)” and inserting in lieu thereof
; an

(2) by inserting before the semicolon at the end the follow-
ing: “, or (C) to procure the services of an expert for use,
in anI\lr litigation or dispute (including any reasonably foresee-
able litigation or dispute) involving the Federal Government,
in any trial, hearing, or proceeding before any court, adminis-
trative tribunal, or agency, or in any part of an alternative
gst];ugpb{”esolution process, whether or not the expert is expected

g8 5

Subpart B—Planning, Solicitation, Evaluation,
and Award

SEC. 1011. SOURCE SELECTION FACTORS.

(a) CONTENT OF Soucrm’nou.—l’ar:graph (2) of section 2305(a)
of title 10, United States Code, is amended—
(1) in subparagraph (A)(i)—

(A) by striking out “(and significant subfactors)” and
inserting in lieu thereof “and significant subfactors”; and

(B) by striking out “cost- or price-related factors, and
noncost- or nonprice-related factors” and inserting in lieu
thereof “cost-related or price-related factors and subfactors,
and noncost-related or nonprice-related factors and
subfactors”;

(2) in subparagraph (A)ii), by striking out “(and
subfactors)” and inserting “and subfactors”; and

(3) in subparagraph (B)(ii), by amending subclause (I) to
read as follows:

“(I) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and”.

(b) EVALUATION FACTORS.—Such section is further amended
by striking out paragraph (3) and inserting in lieu thereof the
following:

"(3)5&) In prescribing the evaluation factors to be included

in each solicitation for competitive proposals, the head of an

agency—

i “(i) shall clearly establish the relative importance assigned
to the evaluation factors and subfactors, including the quality
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of the product or services to be provided (including technical
capability, management capability, prior experience, and past
performance of the offeror);

“(ii) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of pro ; and

“(iii) 8 disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

“(I) significantly more important than cost or price;
“(II) approximately equal in importance to cost or price;

“(III) significantly less important than cost or price.
“(B) The regulations implementing clause (iii) of subpa.ragmph
2o B gl B o e By et
‘significantly less imy as specific numeric wei wo
be applied uniformly to all solicitations or a class of solicitations.
4) Nothing in this subsection prohibits an age from—
“(A) providing additional information in a solicitation
including numeric weights for all evaluation factors and
subfactors on a case-by-case basis; or
“(B) stating in a solicitation that award will be made to
the offeror that meets the solicitation’s mandatory requirements
at the lowest cost or price.”.

SEC. 1012. SOLICITATION PROVISION REGARDING EVALUATION OF
PURCHASE OPTIONS.

Subsection (a) of section 2305 of title 10, United States Code,
as amended by section 1011, is further amended by adding at
the end the following new paragraph:

“(6) The head of an agency, in issuing a solicitation for a
contract to be awarded using sealed bid F ures, may not include
in such solicitation a clause providing for the evaluation of prices
for options to purchase additional property or services under the
contract unless the head of the agency has determined that there
is a reasonable likelihood that the options will be exercised.”.

SEC. 1013. PROMPT NOTICE OF AWARD.

(a) SEALED BID PROCEDURES.—Paragraph (3) of section 2305(b)
of title 10, United States Code, is amended—

(1) in the last sentence, by striking out “transmitting writ-
ten notice” and inserting in lieu thereof “transmitting, in writ-
ing or b{'electmnic means, notice”; and

(2) by adding at the end the following: “Within three days
% the date o contr%ct avllvard, the head of thehaieﬁ shall
notify, in writing or electronic means, each bidder not
awarded the et;ﬁgract tﬂat the contract has been awarded.”.
(b) COMPETITIVE PROPOSALS PROCEDURES.—Paragraph (4)(B)

of such section is amended in the second sentence—

(1) by striking out “transmitting written notice” and insert-
ing in lieu thereof “transmitting, in writing or by electronic
R3S b seriking out “shall tly notify” and insertin

Yy 8 out “s mptly notify” and inserting
in lieu thereof “, within three E:oys after the date of contract
award, shall notify, in writing or by electronic means,”.

SEC. 1014. POST-AWARD DEBRIEFINGS.

Section 2305(b) of title 10, United States Code, is amended—
(1) by redesignating paragraph (5) as paragraph (6); and

or
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(]ﬂgy inserting after paragraph (4) the following new para-
grap -

“(5)(A) When a contract is awarded by the head of an agency
on the basis of competitive proposals, an unsuccessful offeror, upon
written uest received by the ncy within 3 days after the
date on which the unsuccessful offeror receives the notification
of the contract award, shall be debriefed and furnished the basis
for the selecticn decision and contract award. The head of the
agency shall debrief the offeror within, to the maximum extent
practicable, five days after receipt of the request by the agency.

“(B) The dehriegng shall include, at a minimum—

“(i) the agency’s evaluation of the significant weak or defi-
cient factors in the offeror’s offer;

“(ii) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overall
eEae.luabed cost and technical rating of the offer of the debriefed
offeror;

“(iii) the overall ranking of all offers;

“(iv) a summary of the rationale for the award;

“(v) in the case of a proposal that includes a commercial
item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

“(vi) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
get forth in the solicitation, applicable regulations, and other

applicable authorities were followed by the agency.

“[(5)) The debriefing may not include point-by-point comparisons
of the debriefed offeror’s offer with other offers and may not disclose
afl.l%’l tilnfgrmatiun that is exempt from disclosure under section 652(b)
of title 5.

“(D) Each solicitation for competitive proposals shall include
a statement that information described in subparagraph (B) may
be disclosed in post-award debriefings.

“E) If, within one year after the date of the contract award
and as a result of a successful procurement protest, the agency
seeks to fulfill the requirement under the protested contract either
on the basis of a new solicitation of offers or on the basis of
new best and final offers requested for that contract, the agency
shall make available to all offerors—

“(i) the information ﬂ]:vrov'ided in debriefings under this para-
graph regarding the ofter of the contractor awarded the con-
tract; an

“(ii) the same information that would have been provided
to the original offerors.

“(F) The contracting officer shall include a summary of the
debriefing in the contract file.”.

SEC. 1015. PROTEST FILE.

Section 2305 of title 10, United States Code, is amended by
adding at the end the following new subsection:

“(e) PrROTEST FILE.—(1) If, in the case of a solicitation for
a contract issued by, or an award or proposed award of a contract
by, the head of an agency, a protest is filed pursuant to the proce-
dures in subchag‘ter V of chapter 35 of title 31 and an actual
or prospective offeror so requests, a file of the protest shall be
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established by the procuring activity and reasonable access shall
be provided to a or prospective offerors.

“(2) Information exempt from disclosure under section 552 of
title 5 may be redacted in a file established pursuant to paragraph
(1) unless an applicable protective order provides otherwise.

“(3) Regulations implementing this subsection shall be consist-
ent with the regulations regarding the pre&ajation and submission
of an ncy’s protest file (the so-called ‘rule 4 file’) for protests
to theaégneral Services Board of Contract Appeals under section
111 of the Federal Property and Administrative Services Act of
1949 (41 U.8.C. 759).”.

SEC. 1016. AGENCY ACTIONS ON PROTESTS,

Section 2305 of title 10, United States Code, as amended by
section 1015, is further amended by adding at the end the following
new subsection:

“(f) AGENCY AcTIiONS ON PROTESTS.—If, in connection with a
protest, the head of an ncy determines that a solicitation, pro-
posed award, or award does not comply with the requirements
of law or regulation, the head of the agency—

“(1) may take any action set out in sub phs (A)
th!(‘lough (F) of subsection (b)1) of section 3554 of title 31;
an

“(2) may pay costs described in paragraph (1) of section
3554(c) of title 31 within the limits referred to in paragraph
(2) of such section.”.

Subpart C—Kinds of Contracts

SEC. 1021. REPEAL OF REQUIREMENT FOR SECRETARIAL DETERMINA-
TION REGARDING USE OF COST TYPE OR INCENTIVE
CONTRACT.

Subsection (¢) of section 2306 of title 10, United States Code,
is repealed.

SEC. 1022. REVISION AND REORGANIZATION OF MULTIYEAR CON-
TRACTING AUTHORITY.

(a) IN GENERAL.—(1) Chapter 137 of title 10, United States
Code, eui;,i amended by inserting after section 2306a the following
new section:

“§ 2306b. Multiyear contracts

“(a) IN GENERAL.—To the extent that funds are otherwise avail-
able for obligation, the head of an agency may enter into multiyear
contracts for the purchase of property whenever the head of that
agency finds—

“(1) that the use of such a contract will result in substantial
savings of the total anticipated costs of carrying out the pro-
gram through annual contracts;

“(2) that the minimum need for the property to be pur-
chased is d to remain substantially unchanged during
the contemplated contract period in terms of production rate,
procurement rate, and total quantities;

“(3) that there is a reasonable expectation that throughout
the contemplated contract period the head of the ncy will
request funding for the contract at the level required to avoid
contract cancellation;
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“(4) that there is a stable design for the property to be
acquired and that the technical risks associated with such
property are not excessive;

“(6) that the estimates of both the cost of the contract
and the anticipated cost avoidance through the use of a
multiyear contract are realistic; and

6) in the case of a purchaaewllxﬂ the Department of Defense,
that the use of such a contract will promote the national secu-
rity of the United States.

“(b) REGULATIONS.—(1) Each official named in paragraph (2)
shall prescribe acquisition regulations for the agency or agencies
under the jurisdiction of such official to promote the use of multiyear
contracting as authorized by subsection (a) in a manner that will
allow the most efficient use of multiyear contracting.

“(2)(A) The Secretary of Defense shall prescribe the regulations
applicable to the Department of Defense.

“(B) The Secretary of Transportation shall prescribe the regula-
tions applicable to the Coast Guard, except that the regulations
Iérescribed by the Secretary of Defense shall apply to the Coast

uard when it is operating as a service in the Navy.

“(C) The Administrator of the National Aeronautics and Space
Administration shall prescribe the regulations applicable to the
National Aeronautics and Space Administration.

“(c) CONTRACT CANCELLATIONS.—The regulations may provide
for cancellation provisions in multiyear contracts to the extent
that such provisions are necessary and in the best interests of
the United States. The cancellation provisions may include consider-
ation of both recurring and nonrecurring costs of the contractor
associated with the production of the items to be delivered under
the contract.

“(d) PARTICIPATION BY SUBCONTRACTORS, VENDORS, AND SUPPLI-
ERS.—In order to broaden the defense industrial base, the regula-
tions shall provide that, to the extent practicable—

“(1) multiyear contracting under paragraph (1) shall be
used in such a manner as to seek, retain, and promote the
use under such contracts of companies that are subcontractors,
vendors, or suppliers; and

“(2) upon accrual of any payment or other benefit under
such a .multiyear contract to any subcontractor, vendor, or

sup&l’jer comg:l.llzy participating in such contract, such tEvlaymen!;
or benefit s be delivered to such company in the most
expeditious manner practicable.

“(e) PROTECTION OF EXISTING AUTHORITY.—The regulations
shall provide that, to the extent practicable, the administration
of this section, and of the regulations prescribed under this section,
shall not be carried out in a manner to preclude or curtail the
existing ability of an agency—

“(1) to provide for competition in the production of items
to be delivered under such a contract; or

“(2) to provide for termination of a prime contract the
performance of which is deficient with respect to cost, quality,
or schedule.

“(f) CANCELLATION OR TERMINATION FOR INSUFFICIENT FUND-
ING.—In the event funds are not made available for the continuation
of a contract made under this section into a sul uent fiscal
year, the contract shall be canceled or terminated. The costs of
cancellation or termination may be paid from—
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“(1) appropriations originally available for the performance
of the contract concerned;

“(2) appropriations currently available for procurement of
the type of property concerned, and not otherwise obligated;

“(3) funds appropriated for those payments.

“(g) CONTRACT CANCELLATION CEILINGS EXCEEDING
$100,000,000.—Before any contract described in subsection (a) that
contains a clause setting forth a cancellation ceiling in excess of
$100,000,000 may be awarded, the head of the agency concerned
shall give written notification of the proposed contract and of the
proposed cancellation ceiling for that contract to the Committees
on d Services and on Appropriations of the Senate and House
of Representatives, and such contract may not then be awarded
until the end of a period of 30 days beginning on the date of
such notification.

“(h) DEFENSE ACQUISITIONS OF WEAPON SYSTEMS.—In the case
of the Department of Defense, the authority under subsection (a)
includes authority to enter into the following multiyear contracts
in accordance with this section:

“(1) A multiyear contract for the purchase of a weapon
system, items and services associated with a weapon system,
and logisl:ics support for a weapon system.

“(2) A multiyear contract for advance procurement of
components, parts, and materials necessary to the manufacture
of a weapon system, including a multiyear contract for such
advance procurement that is entered into in order to achieve
economic-lot purchases and more efficient production rates.

“(i) DEFENSE ACQUISITIONS SPECIFICALLY AUTHORIZED BY
LAaw.—(1) A multiyear contract may not be entered into for any
fiscal year under this section for a defense acquisition pro
that has been specifically authorized by law to be carried out
using multiyear contract authority unless each of the following
conditions is satisfied:

“(A) The Secre of Defense certifies to Congress that
the current five-year defense program fully funds the support
costs associated with the multiyear program.

“B) The proposed multiyear contract provides for produc-
tion at not less than minimum economic rates given the existing
t.ooluif and facilities.

“2) If for any fiscal year a multiyear contract to be entered
into under this section is authorized by {aw for a particular procure-
ment mgram and that authorization is subject to certain conditions
established by law (including a condition as to cost savings to
be achieved under the multiyear contract in comparison to specified
other contracts) and if it appears (after negotiations with contrac-
tors) that such savi cannot be achwvgiﬂ but that substantial
savings could nev less be achieved through the use of a
multiyear contract rather than specified other contracts, the Presi-
dent may submit to Conﬁ';eas a st for relief from the specified
cost savings that must be achieved through multiyear contracting
for that program. Any such request by the President shall include
details about the request for a multiyear contract, including details
about the negotiated contract terms and conditions.

j) DEFENSE CONTRACT OPTIONS FOR VARYING QUANTITIES.—
The Secretary of Defense may instruct the Secretary of the military
department concerned fo incorporate into a proposed multiyear
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contract negotiated priced options for varying the quantities of
end items to be procured over the period of the contract.

“(k) INAPPLICABILITY TO AUTOMATIC DATA PROCESSING CON-
TRACTS.—This section does not apply to contracts for the purchase
of property to which section 111 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 759) applies.

“(1) MuLTIYEAR CONTRACT DEFINED.—For the p ses of this
subsection, a multiyear contract is a contract for the purchase
of property or services for more than one, but not more than
five, program years. Such a contract may provide that performance
under the contract during the second and subsequent years of
the contract is contingent upon the appropriation of funds and
(if it does so Emvide) may provide for a cancellation payment
to be made to the contractor if such appropriations are not made.”.

(2) The table of sections at the beginning of such chapter
is amended by inserting after the item relating to section 2306a
the following:

“2306b. Multiyear contracts.”.

(b) CoNFORMING CROSS REFERENCE.—Subsection (h) of section
2306 of title 10, United States Code, is amended to read as follows:

“(h) Multiyear contracting authority is provided in section
2306b of this title.”.

Subpart D—Miscellaneous

SEC. 1031. REPEAL OF REQUIREMENT FOR ANNUAL REPORT BY ADVO-
CATES FOR COMPETITION.

Subsection (c) of section 2318 of title 10, United States Code,
is repealed.

PART II—CIVILIAN AGENCY ACQUISITIONS

Subpart A—Competition Requirements

SEC. 1051. REFERENCES TO FEDERAL ACQUISITION REGULATION.

Section 303 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 253) is amended—

(1) in subsection (a)}(1XA), by striking out “modifications”
and all that follows through “of 1984” and inserting in lieu
thereof “Federal Acquisition Regulation”; and

(2) in subsection (g)(1), by striking out * Fﬂaﬁons modi-
fied” and all that follows through “of 1984, and inserting
in lieu thereof “Federal Acquisition Regulation”..

SEC. 1052. ESTABLISHMENT OR MAINTENANCE OF ALTERNATIVE
SOURCES OF SUPPLY.

(a) ADDITIONAL JUSTIFICATION FOR ESTABLISHING OR MAINTAIN-
ING ALTERNATIVE SOURCES.—Section 303(b)(1) of the Federal Prop-
erty and Administrative Services Act of 1949 (41 U.S.C. 253(b)(1))
e e by striking r” at the end of sub h (B)
(1) by striking out “or” at the end of subparagrap 2
(2) by striking out the period at the end of subparagraph
(C) and 'isnaeléting in li:l;.l the:‘ieot{l a gelrlnioolon; and " g
(3) by adding at the end the following new subparagraphs:
“(D) would ensure the continuous availability of a reliable
source of supply of such property or service;
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“(E) would satisfy projected needs for such property or
service determined on the basis of a history of high demand
for the property or service; or

“(F? in the case of medical supplies, safety supplies, or
all:ti:argency supplies, would satisfy a critical need for such sup-
plies.”.

(b) PROHIBITION ON USE OF CLASSE3 OF PURCHASES OR CON-
TRACTS.—Section 303(b) of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 253(b)) is amended by adding
at the end the following:

“(4) A determination under paragraph (1) may not be made
for a class of purchases or contracts.”.

SEC. 1053. CLARIFICATION OF APPROVAL AUTHORITY FOR USE OF
PROZDURES OTHER THAN FULL AND OPEN COMPETI-
T10N.

Section 303(f)(1)(B)(i) of the Federal Pro %and Administra-
tive Services Act of 1949 (41 U.S.C. 253(&‘!1 )i)) is amended
by inserting before the semicolon at the end the following: “or
by an official referred to in clause (i), (iii), or (iv)”.

SEC. 1054. TASK AND DELIVERY ORDER CONTRACTS.

(a) AuTHORITY.—Title III of the Federal Property and Adminis-
trative Services Act of 1949 (41 U.S.C. 251 et seq.) is amended
by inserting after section 303G the following new sections:

“SEC. 303H. TASK AND DELIVERY ORDER CONTRACTS: GENERAL AU- 41 USC 253h.
THORITY.

“(a) AUTHORITY To AWARD.—Subject to the requirements of
this section, section 303J, and other applicable law, the head of
an executive agency may enter into a or delivery order contract
(as defined in section 303K) for procurement of services or property.

“(b) SoLicITATION.—The solicitation for a task or delivery order
contract shall include the following:

“(1) The period of the contract, including the number of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maximum quantity or dollar value of the services
or property to be procure% under the contract.

“(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, complexity,
and purposes of the services or property to be procureé under
the contract.

“(c) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE
PROCEDURES.—The head of an executive agency may use procedures
other than competitive procedures to enter into a task or delivery
order contract under this section only if an exception in subsection
(c) of section 303 applies to the contract and the use of such
g;g'?edurea is approved in accordance with subsection (f) of such

10n.

“(d) SINGLE AND MULTIPLE CONTRACT AWARDS.—(1) The head
of an executive agency may exercise the authority provided in
this section—

“(A) to award a single task or delivery order contract;
or

“(B) if the solicitation states that the head of the executive
agency has the option to do so, to award separate task or
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Regulations.

41 USC 253i.

delivery order contracts for the same or similar services or

roperty to two or more sources.

2) No determination under section 303(b) is required for an
a&sg;i of multiple task or delivery order contracts under paragraph
“(3) The regulations implementing this subsection shall—

“(A) establish a preference for awarding, to the maximum

extent practicable, multiple task or delivery order contracts

for the same or similar services or property under the authority
of paragraph (1)(B); and

“(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the
best interest of the Federal Government.

“(e) CONTRACT MODIFICATIONS.—A task or delivery order ma;
not increase the scope, period, or maximum value of the tas
or delivery order contract under which the order is issued. The
scope, period, or maximum value of the contract may be increased
only by modification of the contract.

“(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICES.—Except as otherwise specifically provided in sec-
tion 3031, this section does not apply to a task or delivery order
contract for the acquisition of advisory and assistance services
(as defined in section 1105(g) of title 31, United States Code).

“(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any authority
of the head of an executive Efency or the Administrator of General
Services to enter into schedule, multiple award, or task or delivery
order contracts under any other provision of law.

“SEC. 3031. TASK ORDER CONTRACTS: ADVISORY AND ASSISTANCE
SERVICES.

“(a) AUTHORITY To AWARD.—(1) Subject to the requirements
of this section, section 303J, and other applicable law, the head
of an executive agency may enter into a task order contract (as
defined in sectinnag% for procurement of advisory and assistance
services.

“(2) The head of an executive agency may enter into a task
order contract for advisory and assistance services only under the
authority of this section.

“(b) LiMmiTATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifically
authorized in a law that is applicable to such contract.

“(c) CoNTENT OF NOTICE.—The notice required by section 18
of the Office of Federal Procurement Policy Act (41 U.S.C. 416)
and section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that
would reasonably enable a potential offeror to decide whether to
request the solicitation and consider submitting an offer.

“(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—
(1) The solicitation shall include the information (regarding services)
described in section 303H(b).

“(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1)
to be included in the solicitation of offers for that contract.
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“(e) MULTIPLE AWARDS.—(1) The head of an executive agency
may, on the basis of one solicitation, award separate task order
contracts under this section for the same or similar services to
two or more sources if the solicitation states that the head of
the executive agency has the option to do so.

“(2) If, in the case of a task order contract for advisory and
assistance services to be entered into under the authority of this
section, the contratgetdperiod is to exceed three years and the contract
amount is estimated to exceed $10,000,000 (including all options),
the solicitation shall—

“(A) provide for a multiple award authorized under para-
graph (1); and

“B) include a statement that the head of the executive
atgency may also elect to award only one task order contract
if the head of the executive agency determines in writing that

only one of the offerers is capable of providing the services

required at the level of quality required.

“8) Paragraph (2) does not apply in the case of a solicitation
for which the head of the executive agency concerned determines
in writing that, because the services required under the contract
are unique or highly specialized, it is not practicable to award
more than one contract.

“f) CoNTRACT MODIFICATIONS.—(1) A task order may not
increase the scope, period, or maximum value of the task order
contract under which the order is issued. The scope, period, or
maximum value of the contract may be increased only by modifica-
tion of the contract.

“(2) Unless use of procedures other than competitive procedures
is authorized by an exception in subsection (c) of section 303 and
approved in accordance with subsection (f) of such section, competi-
tive Erocedures ghall be used for making such a modification.

(3) Notice regarding the modification shall be gmvided in
accordance with section 18 of the Office of Federal ent
Policy Act (41 U.S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CoNTRACT EXTENSIONS.—(1) Notwithstanding the limita-
tion on the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a contract entered
into by the head of an executive ncy under this section may
be extended on a sole-source basis for a period not exceeding six
months if the head of such executive agency determines that—

“(A) the award of a follow-on contract has been delayed
by circumstances that were not reasonably foreseeable at the
time the initial contract was entered into; and

“(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and commence-
ment of performance under, the follow-on contract.

“(2) A task order contract may be extended under the authority
of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

“(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or
services that includes acquisition of advisory and assistance services
if the head of the executive agency entering into such contract
determines that, under the contract, advisory and assistance serv-
ices are necessarily incident to, and not a significant component
of, the contract.
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“(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term ‘advisory and assistance services’ has the meaning
given such term in section 1105(g) of title 31, United States Code.

“SEC. 303J. TASK AND DELIVERY ORDER CONTRACTS: ORDERS.

“(a) IssUANCE OF ORDERS.—The following actions are not
required for issuance of a task or delivery order under a task
or delivery order contract:

“(1) A separate notice for such order under section 18
of the Office of Federal Procurement Policy Act (41 U.S.C.
416) or section 8(e) of the Small Business Act (15 U.S.C. 637(e)).

“2) Exw¥t as provided in subsection (b), a competition
(or a waiver of competition approved in accordance with section
303(f)) that is separate from that used for entering into the
contract.

“(b) MUuLTIPLE AWARD CONTRACTS.—When multiple contracts
are awarded under section 303H(d)(1)(B) or 303I(e), contractors
awarded such contracts shall be provided a fair opportunity to
be considered, pursuant to procedures set forth in the contracts,
for each task or delivery order in excess of $2,600 that is to be
issued under any of the contracts unless—

“(1) the executive agency’s need for the services or property
ordered is of such unusual urgency that providing sucB oppor-
tunity to all such contractors would result in unacceptable
delays in fulfilling that need;

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required

use the services or property ordered are unique or highly
specialized;

“(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

“(4) it is necessary to place the order with a particular
contractor in order to satisfy a minimum guarantee.

“(c) STATEMENT OF WORK.—A task or delivery order shall
include a statement of work that clearly specifies all tasks to
be performed or property to be delivered under the order.

“(d) PROTESTS.—A protest is not authorized in connection with
the issuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
PB}-iOd:)CllJr maximum value of the contract under which the order
18 188ued.

“(e) TASK AND DELIVERY ORDER OMBUDSMAN.—The head of
each executive agency who awards multigle task or delivery order
contracts pursuant to section 303H(d)(1)XB) or 303I(e) shall appoint
or designate a task and delivery order ombudsman who s be
responsible for reviewing complaints from the contractors on such
contracts and ensuring that all of the contractors are afforded
a fair opportunity to considered for task or delivery orders
when required under subsection (b). The task and delivery order
ombudsman shall be a senior agency official who is independent
of the contracting officer for the contracts and may be the executive
agen“c(y’a competition advocate.

) AppLICABILITY.—This section applies to task and delivery
order contracts entered into under sections 303H and 3031.
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“SEC. 303E. TASK AND DELIVERY ORDER CONTRACTS: DEFINITIONS. 41 USC 253k.

“In sections 303H, 3031, and 303J:

“(1) The term ‘task order contract’ means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum quantity) and
that E:ovides for the issuance of orders for the performance
of tasks during the period of the contract.

“(2) The term ‘delivery order contract’ means a contract
for property that does not procure or specify a firm quantity
of Imperty (other than a minimum or maximum gquantity)
and that provides for the issuance of orders for the delivery
of property during the period of the contract.”.

(b) ProviSiONS NOT mgmn.—Noth%mtmn 303H, 3031, 41 USC 253h
303J, or 303K of the Federal Property and inistrative Services note.
Act of 1949, as added by subsection (a), shall be construed as
modifying or superseding, or as intended to impair or restrict,
authorities or res ibilities under—

(1) the Brooks Automatic Data Processing Act (section 111
of the Federal Property and Administrative Services Act of
1949 (40 U.8.C. 759)); and

(2) the Brooks Architect-Engineers Act (title IX of the Fed-
eral Property and Administrative Services Act of 1949 (40
U.S.C. 541 et seq.)).

SEC. 1065. ACQUISITION OF EXPERT SERVICES.

(a) EXCEPTION TO REQUIREMENT FOR USE OF COMPETITIVE
PROCEDURES.—Section 303(c)3) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 253(c)) is amended—

“(B)(l) t:iy striking out “or (B)” and inserting in lieu thereof

n.’ an

(2) by inserting before the semicolon at the end the follow-
ing: “, or (C) to procure the services of an expert for use,
in anﬁ litigation or dispute (including any reasonably foresee-
able litigation or dispute) involving the Federal Government,
in any trial, hearing, or proceeding before any court, adminis-
trative tribunal, or agency, or in any part of an alternative
dispu:lafyrsaolution process, whether or not the expert is expected
to testify”.

(b) PROCUREMENT NOTICE.—(1) Section 18(c)(1) of the Office
of Federal Procurement Po]icz Act (41 U.S.C. 416(c)) is amended—

(A) striking out “or” at the end of subparagraph (D);

(B) by striking out the period at the end of subparagraph
(E) and inserting in lieu thereof “; or”; and

(C) by adding at the end the following:

“F) the Erocurement is for the services of an expert for
use in any litigation or dispute (including any reasonably
foreseeable litigation or dispute) involving the Federal Govern-
ment in any trial, hearing, or proceeding before any court,
administrative tribunal, or agency, or in any part of an alter-
native di ;:otemr?_uh}}lgtion process, whether or not the expert
is stify.”.

(2) ion 8(g)(1) of the Small Business Act (16 U.8.C. 637(c))
18 amend b triking " at the end of subparagraph (D)

striking out “or” at the end of subpar s

(B) bg'rr striking out the period at the end subparggraph
(E) and inserting in lieu thereof “; or”; and

(C) by adding at the end the f’oﬂowing:
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“(F) the procurement is for the services of an expert for
use in litigation or dispute (including preparation for any
foreseeable litigation or dispute) that involves or could involve
the Federal Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, or in any
part of an alternative dispute resolution process, whether or
not the expert is expected to testify.”.

(c) REPEAL OF AMENDMENTS TO UNCODIFIED TITLE.—The follow-
ing provisions of law are repealed:

(1) Section 532 of Public Law 101-509 (104 Stat. 1470)
and the provision of law set out in quotes in that section.

(2) Section 529 of Public Law 102-393 (106 Stat. 1761)
and the matters inserted and added by that section.

Subpart B—Planning, Solicitation, Evaluation,
and Award

SEC. 1061. SOLICITATION, EVALUATION, AND AWARD.

(a) CONTENT OF SOLICITATION.—Subsection (b) of section 303A
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253a) is amended—

(1) in paragraph (1)—

(A) by amending subparagraph (A) to read as follows:

“(A) all significant factors and significant subfactors
which the executive afency reasonably expects to consider
in evaluating sealed bids (including price) or competitive
proposals (includinﬁ cost or price, cost-related or price-
related factors and subfactors, and noncost-related or
nonprice-related factors and subfactors); and”; and

(B) in subparagraph (B), by inserting “and subfactors”
after “factors”; and
(2) in paragraph (2)(B), by amending clause (i) to read

as follows:

“(i) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and”.

(b) EvaLuaTioN FAcCTORS.—Such section is further amended
by adding at the end the following new subsections:

“(cX1) In prescribing the evaluation factors to be included in
each solicitation for competitive proposals, an executive agency—

“(A) shall clearly establish the relative importance assigned
to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including ical
capability, management capability, prior experience, and past
performance of the offeror);

“(B) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of proposals; and

“(C) shall disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

“(i) signi.gmntly more important than cost or price;

“(ii) approximately equal in importance to cost or price;
or
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“(iii) significantly less important than cost or price.

“(2) The regulations implementing subparagraph (C) of para-
gradph (1) may not define the terms ‘significantly more important’
and ‘significantly less important’ as specific numeric weights that
gould applied uniformly to all solicitations or a class of solicita-

ons.
“(d) Nothing in this section prohibits an executive agency
m—

“(1) providing additional information in a solicitation,
including numeric weights for all evaluation factors and
subfactors on a case-by-case basis; or

“(2) stating in a solicitation that award will be made to
the offeror that meets the solicitation’a mandatory requirements
at the lowest cost or price.”

(c) EVALUATION AND AWARD.—Section 303B of the Federal Prop-
erty and Administrative Services Act of 1949 (41 U.S.C. 253b)
is amended—

(1) in subsection (a), by inserting “, and award a contract,”
after “competitive proposals”;

(2) in subsection (c), by inserting “in accordance with sub-
section (a)” in the second sentence after “shall evaluate the
bids”; and

(3) in subsection (d)}—

(A) by striking out paragraph (1) and inserting in
lieu thereof the following:

“(1) An executive agency shall evaluate competitive proposals
in accordance with subsection (a) and may award a contract—

“(A) after discussions with the offerors, provided that writ-
ten or oral discussions have been conducted with all responsible
offerors who submit proposals within the competitive range;

T

“(B) based on the proposals received and without discus-
smns with the offerors (other than discussions conducted for
se of minor clarification), if, as required by section
3&& 2)(BXi), the solicitation included a statement that
propoa are intended to be evaluated, and award made, with-
out dmcusmons, unless discussions are determined to be nec-

sary.”;
(B) by st;nkmg out paragraphs (2) and (3) and by
re e(aégna h&};( ) as tl;l:i(bz) anl;i .

paragra , a8 Dy subparagrap

(B), by inserting ‘Pmat or” beforelssgxoe in the first sen-

tence.

SEC. 1062. SOLICITATION PROVISION REGARDING EVALUATION OF
PURCHASE OPTIONS.

Section 303A of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253a), as amended by section 1061,
is cit’;l]lrther amended by adding at the end the following new sub-
section:

“(e) An executive agency, m issuing a solicitation for a contract
to be awarded using sealed bid procedures, may not include in
such aohmtat.mn a clause providing for the evaluation of prices
for options to purchase cﬁtmnal property or services under the
contract unless the exacutwe agency has determined that there
is a reasonable likelihood that the options will be exercised.”.
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SEC. 1063. PROMPT NOTICE OF AWARD.

(a) SEALED BID PROCEDURES.—Subsection (c) of section 303B
of the Federal Property and Administrative Services Act of 1949
(41 U.S.C. 253b) is amended—

(1) in the last sentence, by striking out “transmitting writ-
ten notice” and inserting in lieu thereof “transmitting, in writ-
ing or by electronic means, notice”; and

(2) by adding at the end the following: “Within 3 days
after the date of contract awara, the executive agency shall
notify, in writing or by electronic means, each bidder not
awarded the contract tgat the contract has been awarded.”.
(b) COMPETITIVE PROPOSALS PROCEDURES.—Paragraph (2) of

subsection (d) of such section, as redesignated by section
1061(c)(3)(B), is amended in the second sentence—

(1) by striking out “transmitting written notice” and insert-
ing in lieu thereof “transmitting, in writing or by electronic
means, notice”; and

(2) by striking out “shall promﬂ?tt‘ley notify” and inserting
in lieu thereof “, within 3 days r the date of contract
award, shall notify, in writing or by electronic means,”.

SEC. 1064. POST-AWARD DEBRIEFINGS.

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b) is amended—

(1) by redesignating subsections (e) and (f) as subsections

(f) and (g), respectively; and

(2) Ey inserting after subsection (d) the following new sub-

section (e):

“(e)(1) When a contract is awarded by the head of an executive
agemw on the basis of competitive pmtﬁosals, an unsuccessful
offeror, upon written re&uest received by the agency within 3 days
after the date on which the unsuccessful offeror receives the notifica-
tion of the contract award, shall be debriefed and furnished the
basis for the selection decision and contract award. The executive
agency shall debrief the offeror within, to the maximum extent
practicable, 5 days after receipt of the request by the executive

ency.
- “(2) The debriefing shall include, at a minimum—

“(A) the executive agency’s evaluation of the significant
weak or deficient factors in the offeror’s offer;

“(B) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overall
gE_a]uated cost and technical rating of the offer of the debriefed

eror;

“(C) the overall ranking of all offers;

“(D) a summary of the rationale for the award;

“(E) in the case of a proposal that includes a commercial
item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

“(F) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other

applicable authorities were followed by the executive agency.
“&g The debriefing may not include point.—by—goint comparisons
of the debriefed offeror’s offer with other offers and may not disclose
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any information that is exempt from disclosure under section 552(b)
of title 5, United States Code.
“(4) Each solicitation for competitive proposals shall include
a statement that information described in paragraph (2) may be
disclosed in post-award debriefings.
“(5) If, within one year after the date of the contract award
and as a result of a successful procurement protest, the executive
cy seeks to fulfill the requirement under the protested contract
either on the basis of a new solicitation of offers or on the basis
of new best and final offers uested for that contract, the head
of such executive agency make available to all offerors—
“(A) the information provided in debriefings under this
subsection regarding the offer of the contractor awarded the
contract; and
“(B) the same information that would have been provided
to the original offerors.
“(6) The contracting officer shall include a summary of the
debriefing in the contract file.”.

SEC. 1066. PROTEST FILE.

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b), as amended hy section 1064(1),
is further amended by adding at the end the following:

“(h) ProTEST FILE.—(1) If, in the case of a solicitation for
a contract issued by, or an award or proposed award of a contract
by, the head of an executive aie;r[l)riy, a protest is filed pursuant
to the procedures in subchapter chapter 35 of title 31, United
States Code, and an actual or prospective offeror so requests, a
file of the protest shall be established by the procuring activity
aﬁ‘d reasonable access shall be provided to actual or prospective
ollerors.

“(2) Information exempt from disclosure under section 552 of
title 5, United States Code, may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective order
provides otherwise.

“(3) Regulations implementing this subsection shall be consist-
ent with the regulations regarding the preparation and submission
of an agency’s protest file (the so-called e 4 file’) for protests
to the General %er\riees Board of Contract Ap under section
111 of the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 759).”.

SEC. 1066. AGENCY ACTIONS ON PROTESTS

Section 303B of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253b), as amended by section 1065,
is further amended by adding at the end the following new sub-
section:

“(i) AGENCY ACTIONS ON PROTESTS.—If, in connection with a
protest, the head of an executive agency determines that a solicita-
tion, proposed award, or award does not comply with the require-
ments of law or regulation, the head of sucll: executive agency—

“(1) may take any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31,
United States Code; and

“(2) may pay costs described in paragrafh (1) of section
3564(c) of such title within the limits referred to in paragraph
(2) of such section.”.
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Subpart C—Kinds of Contracts

SEC. 1071. REPEAL OF AGENCY HEAD DETERMINATION REGARDING
USE OF COST TYPE OR INCENTIVE CONTRACT.

Section 304(b) of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 254(b)) is amended by striking out
the second sentence.

SEC. 1072. MULTIYEAR CONTRACTING AUTHORITY.

Title III of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.) is amended by inserting after
section 304 the following new section:

“SEC. 304B. MULTIYEAR CONTRACTS.

“(a) AUTHORITY.—An executive agency may enter into a
multiyear contract for the acquisition of property or services if—
“(1) funds are available and obligated for such contract,
for the full period of the contract or for the first fiscal year
in which the contract is in effeet, and for the estimated costs
aslilodated with any necessary termination of such contract;
an
“(2) the executive agency determines that—
“(A) the need for the property or services is reasonably
firm and continuing over the period of the contract; and
“(B) a multiyear contract will serve the best interests
of the United States by encouraging full and open competi-
tion or promoting economy in administration, performance,
and operation of the agency’s programs.

“(b) TERMINATION CLAUSE.—A multiyear contract entered into
under the authority of this section shall include a clause that
provides that the contract shall be terminated if funds are not
made available for the continuation of such contract in any fiscal
year covered by the contract. Amounts available for paying termi-
nation costs shall remain available for such purpose until the costs
associated with termination of the contract are paid.

“(c) CANCELLATION CEILING NOTICE.—Before any contract
described in subsection (a) that contains a clause setting forth
a cancellation ceiling in excess of $10,000,000 may be awarded,
the executive agency shall give written notification of the proposed
contract and of the proposed cancellation ceiling for that contract
to the Congress, and such contract may not then be awarded until
the end of a period of 30 days beginning on the date of such
notification.

“(d) MUuLTIYEAR CONTRACT DEFINED.—For the jlalurpoees of this
section, a multiyear contract is a contract for the purchase of
property or services for more than one, but not more than five,
program years. Such a contract may provide that performance under
the contract during the second and subsequent years of the contract
is contingent upon the appropriation of funds and (if it does so
provide) may provide for a cancellation payment to be made to
the contractor if such appropriations are not made.

“(e) RULE OF CONSTRUCTION.—Nothing in this section is
intended to modify or affect any other provision of law that author-
izes multiyear contracts.”.
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SEC. 1073. SEVERABLE SERVICES CONTRACTS CROSSING FISCAL
YEARS.

Title III of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 251 et seq.), as amended by section 1054,
is further amended by inserting after section 3031 the following
new section:

“SEC. 303L. SEVERABLE SERVICES CONTRACTS FOR PERIODS CROSS- 41 USC 2531
ING FISCAL YEARS.

“(a) AUTHORITY.—The head of an executive agency may enter
into a contract for procurement of severable services for a period
that begins in one fiscal year and ends in the next year
if (without regard to any option to extend the period of the contract)
the contract period does not exceed one year.

“(b) OBLIGATION OF FUNDS.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered
into under the authority of subsection (a).”.

SEC. 1074. ECONOMY ACT PURCHASES. 31 USC 15385

(a) REGULATIONS REQUIRED.—The Federal Acquisition Regula- "
tion shall be revised to include regulations governing the exercise
of the authority under section 1535 of title 31, United States Code,
for Federal agencies to purchase and services under contracts
entered into or administered by other agencies.

(b) CONTENT OF REGULATIONS.—The regulations prescribed
pursuant to subsection (a) shall—

(1) require that each purchase described in subsection (a)
be approved in advance by a contracting officer of the ordering
agency with authority to contract for the goods or services
to be purchased or by another official in a position specifically
designated by ation to approve such purchase;

(2) provide that such a purchase of goods or services may
be made only if—

(A) the purchase is_appropriately made under a con-
tract that the agency filling the purchase order entered
into, before the purchase order, in order to meet the
requirements of such agency for the same or similar goods
or services;

(B) the agency filling the purchase order is better
qualified to enter into or administer the contract for such
goods or services by reason of capabilities or expertise
that is not available within the ordering agency; or

(C) the agency or unit filling the order is specifically
authorized by law or regulations to purchase such goods
or services on behalf of other agencies;

(3) prohibit any such purchase under a contract or other
agreement entered into or administered by an n%ncy not cov-
ered by the provisions of chapter 137 of title 10, United States
Code, or title III of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq.) and not covered
by the Federal Acquisition Regulation unless the purchase is
a ved in advance by the senior procurement official respon-
sible for purchasing by the ordering agency; and

(4) prohibit any payment to the agency filling a purchase
order of any fee that exceeds the actual cost or, if the actual
cost is not known, the estimated cost of entering into and
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administering the contract or other agreement under which

the order is filled.

(c) MONITORING SYSTEM REQUIRED.—The Administrator for
Federal Procurement Policy shall ensure that, not later than one
year after the date of the enactment of this Act, systems for collect-
ing and evaluating procurement data are capable of collecting and
evaluating appropriate data on procurements conducted under the
regulations prescribed pursuant to subsection (a).

(d) TERMINATION.—This section shall cease to be effective one
year after the date on which final regulations prescribed pursuant
to subsection (a) take effect.

PART III—ACQUISITIONS GENERALLY

SEC. 1091. POLICY REGARDING CONSIDERATION OF CONTRACTOR
PAST PERFORMANCE.

(a) PoLicy.—Section 2 of the Office of Federal Procurement
Policy Act (41 U.S.C. 401) is amended—
(1) by striking out “and” at the end of paragraph (12);
(2) by striking out the period at the end of paragraph
(13) and inserting in lieu thereof “; and”; and
(3) by adding at the end the following new paragraph:
“(14) establishing policies and procedures that encourage
the consideration of offerors’ past performance in the selec-
tion of contractors.”.
(b) GUIDANCE REQUIRED.—(1) Congress makes the following

(A) Past contract performance of an offeror is one of the
relevant factors that a contracting official of an executive
agency should consider in awarding a contract.

(g) It is appropriate for a contracting official to consider
Ej‘;at contract performance of an offeror as an indicator of the

ikelihood that the offeror will successfully perform a contract

to be awarded by that official.

(2) Section 6 of the Office of Federal Procurement Policy Act
(41 U.S.C. 405) is amended by adding at the end the following:

“(j)(1) The Administrator sKa]l ‘prescribe for executive agencies
guidance regarding consideration of the past contract performance
of offerors in awarding contracts. The guidance s include—

“(A) standards for evaluatineﬁ past performance with respect
to cost (when appropriate), schedule, compliance with technical
or functional specifications, and other relevant performance
factors that facilitate consistent and fair evaluation by all
executive agencies;

“(B) policies for the collection and maintenance of informa-
tion on past contract performance that, to the maximum extent

racticable, facilitate automated collection, maintenance, and
giusemination of information and provide for ease of collection,
maintenance, and dissemination of information by other meth-
ods, as necessary;

“(C) policies for ensul:i.g.g that—

i) offerors are afforded an opportunity to submit rel-
evant information on past contract performance, including
performance under contracts entered into by the executive
agency concerned, contracts entered into by other depart-
ments and agencies of the Federal Government, contracts
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entered into by agencies of State and local governments,
and contracts entered into commercial customers; an:
“(ii) such information submitted by offerors is consid-
ered; and
“(D) the period for which information on past performance
of offerors may be maintained and considered.

“2) In the case of an offeror with respect to which there
is no information on past contract performance .or with respect
to which information on past contract performance is not available,
the offeror may not be evaluated favorably or unfavorably on the
factor of past contract performance.”.

SEC. 1082. REPEAL OF REQUIREMENT FOR ANNUAL REPORT ON COM-
PETITION.

Section 23 of the Office of Federal Procurement Policy Act
(41 U.S.C. 419) is repealed.

SEC. 1093. DISCOURAGEMENT OF NONSTANDARD CONTRACT CLAUSES.

The Office of Federal Procurement Policy Act (41 U.S.C. 401
et seq.) is amended by adding at the end the following new section:

“SEC. 290. NONSTANDARD CONTRACT CLAUSES. 41 USC 425.

“The Federal Acquisition Regulatory Council shall promulgate
regulations to discourage the use of a nonstandard contract clause
on a repetitive basis. The regulations shall include provisions that—

“(1) clearly define what types of contract clauses are to
be treated as nonstandard clauses; and

“(2) require prior approval for the use of a nonstandard
clause on a reEetltive basis by an official at a level of respon-
sibility above the contracting officer.”.

Subtitle B—Truth in Negotiations

PART I—ARMED SERVICES ACQUISITIONS

SEC. 1201. STABILIZATION OF DOLLAR THRESHOLD OF APPLICABILITY.

(a) REPEAL OF REVERSION TO LOWER THRESHOLD.— aph
(1XA) of section 2306a(a) of title 10, United States e, is
amended—

(1) in clause (i), by striking out “and before January 1,

1996,”; and

- 9{_:.'%) in clause (ii), by striking out “or after December 31,

(b) ADJUSTMENTS FOR CHANGES IN DOLLAR VALUES.—Section
2306a(a) of such title is amended by adding at the end the following
new subparagraph:

“(7) Effective on October 1 of each year that is divisible by
5, each amount set forth in paragraph (1) shall be adjusted to
the amount that is equal to the year 1994 constant dollar
value of the amount set forth. Any amount, as so adjusted, that
is not evengra divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible
by $25,000 but not evenly divisible by $50,000, the amount shall
be rounded to the next higher multiple of $50,000.”.

(c) REPEAL.—Paragraph (6) of section 2306a(a) of such title
is amended—

(1) by striking out “(A)”; and
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(2) by striking out subparagraph (B).
SEC. 1202. EXCEPTIONS TO COST OR PRICING DATA REQUIREMENTS.

(a) EXCEPTIONS STATED.—Subsection (b) of section 2306a of
title 10, United States Code, is amended to read as follows:
“(b) EXCEPTIONS.—

“(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,
a subcontract, or modification of a contract or subcontract—

“A) for which the price agreed upon is based on—

“(i) adequate price competition;

“(i1) est.abliaﬁed catalog or market prices of
commercial items that are sold in substantial quan-
tities to the general public; or

“(iii) prices set by law or regulation; or
“(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the

requirements of this section may be waived and justifies
in writing the reasons for such determination.

“(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by
the prohibition on the submission of cost or pricing data in

aph (1)(A), submission of cost or pricing data shall not
required under subsection (a) if—
“(A) the contract or subcontract being modified is a
contract or subcontract for which submission of cost or
ricing data may not be required by reason of paragraph

Fl)(A): and

“(B) the modification would not change the contract
or subcontract, as the case may be, from a contract or
subcontract for the acquisition of a commercial item to

a contract or subcontract for the acquisition of an item

other than a commercial item.”.

“(3) FAR STANDARDS.— The Federal Acquisition Regulation
shall provide clear standards for determining whether the
exceptions provided in paragraph (1)(A) apply. In the case
of the exception provided in paragraph (IXA)E& the regulations
shall specify the criteria to be used to determine whether
adequate price competition exists. In the case of the exception
provided in paragraph (1)A)Gi), the regulations shall provide
that the exception applies to items that are sold in substantial
quantities to the general public, without regard to the quantity
of items that may be sold to the Federal Government.”.

(b) CONFORMING AMENDMENT TO REFERENCE.—Subsection (a)(5)
of such section is amended by striking out “subsection (b)(2)” and
inserting in lieu thereof “subsection (b)(1XB)”.

SEC. 1203. RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE
COST OR PRICING DATA OR OTHER INFORMATION.

Subsection (c) of section 2306a of title 10, United States Code,
is amended to read as follows:

“(¢) RESTRICTIONS ON ADDITIONAL AUTHORITY TO REQUIRE COST
OR PRICING DATA OR OTHER INFORMATION.—

“(1) AUTHORITY TO REQUIRE COST OR PRICING DATA ON
BELOW-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification
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of a contract or subcontract, such data may nevertheless be
required to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of
the reasonableness of the price of the contract, subcontract,
or modification of a contract or subcontract. In any case in
which the head of the procuring activity uires such data
to be submitted under this subsection, the head of the procuring
activity shall ju:;;i{l'y in writing the reason for such requirement.

“(B) The h of the procuring activity may not require
certified cost or pricing data to be submitted under this para-
graph for any contract or subcontract, or modification of a
&?;(l:tll;z(a;t) ors ntract, covered by the exceptions in subsection

“(C) The head of a procuring activity may not delegate
functions under this paragraph.

“(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
data are not required to be submitted under this section for
a contract, subcontract, or modification of a contract or sub-
contract, the head of the p ing activity may require submis-
sion of data other than certified cost or pricing data to the
extent necessary to determine the reaaona.ﬂleneaa of the price
of the contract, subcontract, or modification of the contract
or subcontract.”.

SEC. 1204. ADDITIONAL SPECIAL RULES FOR COMMERCIAL ITEMS.

Section 2306a of title 10, United States Code, is amended—

(1) by redesignating subsections (d), (e), (f), and (g) as
subsections (e), (f), (g), and (i), respectively; an

(2) 13! inserting after subsection (c) the following new sub-
section (d):

“(d) ApDITIONAL EXCEPTION PROVISIONS REGARDING COMMER-
CIAL ITEMS.—

“(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TION.—To the maximum extent practicable, the head of an
agency shall conduct procurements of commercial items on a
competitive basis. In any procurement of a commercial item
conducted on a competitive basis and based upon adequate
price competition, the head of the agency conducting the
procurement shall not rec}uire cost or pricing data to be submit-
ted under subsection (a) for the contract, subcontract, or modi-
fication of the contract or subcontract under the procurement.
If additional information is necessary to determine the reason-
ableness of the price of the contract, subcontract, or modifica-
tion, the head of the agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

“(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)i) In any case in which it is not practicable
to conduct a procurement of a commercial item covered by
subsection (a) on a competitive basis, and the procurement
is not covered by an exception in subsection (b), the contracting
officer shall seek to obtain from the offeror or contractor
information described in clause (ii). When such information
is not available from that source, the contracting officer shall
seek to obtain such information from another source or sources.

T-194 O0—95—21:QL 3 Part 4
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“ii) The information referred in clause (i) is information
on prices at which the same item or similar items have been
sold in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

“(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under
the procurement from the requirements of subsection (a) if
the contracting officer obtains the information described in
subparagraph (A)(ii) in accordance with standards and proce-
dures set forth in the Federal Acquisition Regulation.

“(C) A contracting officer may require submission of cost
or pricing data under subsection (a) only if the contracting
officer makes a written determination that the agency is unable
to obtain the information described in subparagraph (A)Gii).

“(3) AUTHORITY TO AUDIT.—(A) In aocons,a.nce with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an agency is authorized to examine information
provided by an offeror, contractor, or subcontractor pursuant
to paragraph (2)(A) and all books and records of such offeror,
contractor, or subcontractor that directly relate to such informa-
tion in order to determine whether the agency is receiving
accurate information required under this subsection.

“B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

“(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal
Acquisition Regulation shall include reasonable limitations on
requests under this section for sales data relating to commercial
items.

“5) FORM OF INFORMATION.—In requesting information
from an offeror under this subsection, a contracting officer
shall, to the maximum extent racticable, limit the scope of
the rec&nast to include only inl‘l;rmation that is in the form
regularly maintained by the offeror in commercial operations.

“(6) CONFIDENTIALITY.—Any information received under
this subsection that is exempt from disclosure under section
552(1}) of title 5 shall not be disclosed by the Federal Govern-
ment.”.

SEC. 1205. RIGHT OF UNITED STATES TO EXAMINE CONTRACTOR
RECORDS.

Section 2306a of title 10, United States Code, is amended
by striking out subsection (g), as redesignated by section 1204(1),
and inserting in lieu thereof the following:

“(g) RIGHT OF UNITED S’PATESD%O EXAMINE CONTRACTOR
RECORDS.—For the purpose of evaluating the accuracy, complete-
ness, and currency of cost or pricing data required to be submitted
by this section, the head of an agency s have the authority
provided by section 2313(a)(2) of this title.”.

SEC. 1206. REQUIRED REGULATIONS.

Section 2306a of title 10, United States Code, as amended
by sections 1204 and 1205, is further amended by inserting after
subsection (g) the following new subsection:
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“(h) REQUIRED REGULATIONS.—The Federal Acquisition Regula-
tion shall contain provisions concerning the s of information
that offerors must submit for a contracting officer to consider in
determining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section gecause the price of
the procurement to the United States is not expected to exceed
the applicable threshold amount set forth in subsection (a) (as
adjusted pursuant to paragraph (7) of such subsection). Such
information, at a minimum, shall include appropriate information
on the prices at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reasonableness
of the price of the proposed contract or subcontract for the procure-
ment.”.

SEC. 1207. CONSISTENCY OF TIME REFERENCES.

Section 2306a of title 10, United States Code, as amended
by section 1204(1), is further amended in subparagraphs (A)(ii)
and (B)(ii) of subsection (e)(4), by inserting “or, if applicable consist-
ent with paragraph (1)(B), another date upon between the
parties,” after “(or price of the modification)”.

SEC. 1208. EXCEPTION FOR TRANSFERS BETWEEN DIVISIONS, SUBSIDI-
ARIES, AND AFFILIATES.

Subsection (i) of section 2306a of title 10, United States Code,
as redesignated by section 1204(1), is amended to read as follows:
“(i) DEFINITIONS.—In this section:

“(1) CoST OR FRICING DATA.—The term ‘cost or pricing
data’ means all facts that, as of the date of agreement on
the price of a contract (or ti1e price of a contract modification),
or, if applicable consistent with subsection (e)(1)}(B), another
date agreed upon between the parties, a prudent buyer or
seller would reasonably expect to affect price negotiations
significantly. Such term does not include information that is
judgmental, but does include the factual information from which
a judgment was derived.

“(2) SUBCONTRACT.—The term ‘subcontract’ includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor.

“(3) COMMERCIAL ITEM.—The term ‘commercial item’ has
the meaning provided such term in section 4(12) of the Office
of Federal Procurement Policy Act.”.

SEC. 1209. COVERAGE OF COAST GUARD AND NASA FOR INTEREST
AND PAYMENTS ON CERTAIN OVERPAYMENTS.

Paragraph (1) of subsection (f) of section 2306a of title 10,
II:'Jnit.ed States Coﬁd:l, t;s trﬁdeﬁagnated by sett_:tli;:e:} 1204(1), isth:mended
y striking out “wi e Department o ense” in matter
preceding subparagraph (A).

SEC. 1210. REPEAL OF SUPERSEDED PROVISION.

Subsections (b) and (¢) of section 803 of Public Law 101-
510 (10 U.S.C. 2306a note) are repealed.
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41 USC 254b.

PART II—CIVILIAN AGENCY ACQUISITIONS

SEC. 1251. REVISION OF CIVILIAN AGENCY PROVISIONS TO ENSURE
UNIFORM TREATMENT OF COST OR PRICING DATA.

(a) REvisioN.—Title III of the Federal Property and Administra-
tive Services Act of 1949 is amended—
- (131in section 304 (41 U.S.C. 2564), by striking out subsection
; an
(2) by inserting before section 304B, as added by section
1072, the following new section:

“SEC. 304A. COST OR PRICING DATA: TRUTH IN NEGOTIATIONS,

“(a) REQUIRED COST OR PRICING DATA AND CERTIFICATION.—
(1) The head of an executive agency shall require offerors, contrac-
tors, and subcontractors to make cost or pricing data available
as follows:

“(A) An offeror for a prime contract under this title to
be entered into using procedures other than sealed-bid proce-
dures shall be required to submit cost or pricing data before
the award of a contract if—

“(i) in the case of a prime contract entered into after
the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $500,000; and

“({i) in the case of a prime contract entered into on
or before the date of the enactment of the Federal Acquisi-
tion Streamlining Act of 1994, the price of the contract
to the United States is expected to exceed $100,000.

“(B) The contractor for a prime contract under this title
shall be required to submit cost or pricing data before the
pricing of a&:}]ﬂ.[f or modification to the contract if—

“(i) in the case of a change or modification made to
a prime contract referred to in subparagraph (A)i), the
price adjustment is expected to exceed $500,000;

“(ii) in the case of a change or modification made
to a prime contract that was entered into on or before
the dgte of the enactment of the Federal Acquisition
Streamlining Act of 1994, and that has been modified
pursuant to paragraph (6), the price adjustment is expected
to exceed $500,000; and

“(iii) in the case of a change or modification not covered
by clause (i) or (ii), the price adjustment is expected to
exceed $100,000.

“(C) An offeror for a subcontract (at any tier) of a contract
under this title shall be required to submit cost or pricing
data before the award of the subcontract if the prime contractor
and each higher-tier subcontractor have been required to make
available cost or pricing data under this section and—

“(i) in the case of a subcontract under a prime contract
referred to in subparagraph (A)i), the price of the sub-
contract is exﬁedetf to exceed $500,000;

“(ii) in the case of a subcontract entered into under
a prime contract that was entered into on or before the
date of the enactment of the Federal Acquisition Streamlin-
ing Act of 1994, and that has been modified pursuant
to paragraph (6), the ‘frice of the subcontract is expected
to exceed $500,000; an
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“(iii) in the case of a subcontract not covered by clause
giggg%thepriee of the subcontract is expected to exceed
‘D) The subcontractor for a subcontract covered by

subparagraph (C) shall be required to submit cost or pricing
data before the pricing of a change or modification to the
subcontract if—

“@) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)i) or (C)ii), the
price adjustment is axpectedpt‘:)r exceed $500,000; and

“(i) in the case of a change or modification to a sub-
contract referred to in Erubparaﬁmph (C)(iii), the price
adjustment is expected to exceed $100,000.

“(2) A person required, as an offeror, contractor, or subcontrac-
tor, to submit cost or pricing data under paragraph (1) (or required

by the head of the ing activity concerned to submit such
data under subsection (c)) be ired to certify that, to
the best of the person’s knowle an [::lief, the cost or pricing

data submitted are accurate, complete, and current.

“(3) Cost or pricing data required to be submitted under para-
graph (1) (or under subsection (c)), and a certification required
to be submitted under paragraph (2), shall be submitted—

“(A) in the case of a submission by a prime contractor

(or an offeror for a prime contract), to the contracting officer

for the contract (or to a designated representative of the

contracting officer); or
“(B) in the case of a submission by a subcontractor (or
an offeror for a subcontract), to the prime contractor.

“(4) Except as provided under subsection (b), this section applies
to contracts entered into by the head of an executive agency on

of a foreign government.

“(5) For purposes of paragraph (1)XC), a contractor or sub-
contractor granted a waiver under subsection (b)(1)(B) shall be
considered as having been required to make available cost or pricing
data under this section.

“6) Upon the request of a contractor that was required to
submit cost or pricing data under paragraph (1) in connection
with a prime contract entered into on or before the date of the
enactment of the Federal Acquisition Streamlining Act of 1994,
the head of the executive agency that entered into such contract
shall modify the contract to reflect subparagraphs (B)(ii) and (C)(ii)
of paragraph (1). All such modifications be made without

uiring consideration.

“T7) Effective on October 1 of each year that is divisible by
5, each amount set forth miarmh (1) shall be adjusted to
the amount that is equal to the year 1994 constant dollar
value of the amount set forth. Any amount, as so adjusted, that
is not evenly divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible
by $25,000 but not even]ﬁ divisible by $50,000, the amount shall
be rounded to the next higher multiple of $50,000.

“(b) EXCEPTIONS.—

“(1) IN GENERAL.—Submission of cost or pricing data shall
not be required under subsection (a) in the case of a contract,

a subcontract, or a modification of a contract or subcontract—

“(A) for which the price agreed upon is based on—
“(i) adequate price competition;
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“(ii) established catalog or market prices of
commercial items that are sold in substantial gquan-
tities to the general public; or

“(iii) prices set by law or regulation; or
“(B) in an exceptional case when the head of the procur-

ing activity, without delegation, determines that the

requirements of this section may be waived and justifies
in writing the reasons for such determination.

“(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by
the prohibition on the submission of cost or pricing data in
E:ragraph (1)(A), submission of cost or pricing data shall not

required under subsection (a) if—

“(A) the contract or subcontract being modified is a
contract or subcontract for which submission of cost or
pricing data may not be required by reason of paragraph
(1)X(A); and

“(B) the modification would not change the contract
or subcontract, as the case may be, from a contract or
subcontract for the acquisition of a commercial item to
a contract or subcontract for the acquisition of an item
other than a commercial item.

“3) FAR sTANDARDS.—The Federal Acquisition Regulation
shall provide clear standards for determining whether the
exceptions provided in paragraph (1)(A) apply. In the case
of the exception provided in paragraph (1)(A)(i), the regulations
shall specify the criteria to be used to determine whether
adequate price competition exists. In the case of the exception
provided in paragraph (1)(A)(ii), the regulations shall provide
that the exception applies to items that are sold in substantial
quantities to the tneral public, without regard to the quantity
of items that may be sold to the Federal Government.

“(c) RESTRICTIONS ON ADDITIONAL AUTHORITY To REQUIRE CoST

OR PRICING DATA OR OTHER INFORMATION.—

“(1) AuTHORITY To REQUIRE COST OR PRICING DATA ON
BELOW-THRESHOLD CONTRACTS.—(A) Subject to subparagraph
(B), when cost or pricing data are not required to be submitted
by subsection (a) for a contract, subcontract, or modification
o? a contract or subcontract, such data may nevertheless be
required to be submitted by the head of the procuring activity,
but only if the head of the procuring activity determines that
such data are necessary for the evaluation by the agency of
the reasonableness of the price of the contract, subcontract,
or modification of a contract or subcontract. In any case in
which the head of the procuring activity uires such data
to be submitted under this subsection, the head of the procuring
activity shall justify in writing the reason for such requirement.

“(B) The head of the procuring activity may not require
certified cost or pricing data to be submitted under this para-
graph for any contract or subcontract, or modification of a
?lg)l%tl'r)‘(ag or subcontract, covered by the exceptions in subsection

“(C) The head of a procuring activity may not delegate
the functions under this paragraph.

“(2) AUTHORITY TO REQUIRE INFORMATION OTHER THAN CER-
TIFIED COST OR PRICING DATA.—When certified cost or pricing
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data are not required to be submitted under this section for
a contract, subcontract, or modification of a contract or sub-
contract, the head of the ing activity may require submis-
sion of data other than certified cost or Encmg data to the
extent necessary to determine the reasonableness of the price
of the contract, subcontract, or modification of the contract
or subcontract.

“(d) AppITIONAL EXCEPTION PROVISIONS REGARDING COMMER-

CIAL ITEMS.—

“(1) PROCUREMENTS BASED ON ADEQUATE PRICE COMPETI-
TION.—To the maximum extent practicable, the head of an
executive agency shall conduct procurements of commercial
items on a competitive basis. In any procurement of a commer-
cial item conducted on a competitive basis and based upon
adeguate price competition, the head of the executive agency
conducting the procurement shall not require cost or pricing
data to be submitted under subsectionre?a) for the contract,
subcontract, or modification of the contract or subcontract under
the procurement. If additional information is necessary to deter-
mine the reasonableness of the price of the contract, sub-
contract, or modification of the contract or subcontract, the
head of the executive agency shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror.

“(2) PROCUREMENTS NOT BASED ON ADEQUATE PRICE COM-
PETITION.—(A)(i) In any case in which it is not practicable
to conduct a procurement of a commercial item covered by
subsection (a) on a competitive basis, and the procurement
is not covered by an exception in subsection (b), the contracting
officer shall seek to obtain from the offeror or contractor
information described in clause (ii). When such information
is not available from that source, the contracting officer shall
seek to obtain such information from another source or sources.

“(ii) The information referred in clause (i) is information
on prices at which the same item or similar items have been
sold in the commercial market that is adequate for evaluating,
through price analysis, the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
contract under the procurement.

“(B) The contracting officer shall exempt a contract, sub-
contract, or modification of a contract or subcontract under
the procurement from the requirements of subsection (a) if
the contracting officer obtains the information described in
subparagraph (A)ii) in accordance with standards and proce-
dures set forth in the Federal Acquisition Regulation.

“(C) A contracting officer may require submission of cost
or pricing data under subsection (a) only if the contracting
officer makes a written determination that the agency is unable
to obtain the information deseribed in subparagraph (A)(ii).

“(3) AUTHORITY TO AUDIT.—A) In accordance with proce-
dures prescribed in the Federal Acquisition Regulation, the
head of an executive agency is authorized to examine all
information provided by an offeror, contractor, or subcontractor
pursuant to paragraph (2)(A) and all books and records of
such offeror, contractor, or subcontractor that directly relate
to such information in order to determine whether the agency
is receiving accurate information required under this section.
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“(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the modification of the contract, with respect to which
the information was provided.

“(4) LIMITATIONS ON REQUESTS FOR DATA.—The Federal
Acquisition Regulation shall include reasonable limitations on
requests under this subsection for sales data relating to
commercial items.

“(5) FORM OF INFORMATION.—In requesting information
from an offeror under this subsection, a contracting officer
shall, to the maximum extent practicable, limit the scope of
the retiuest to include only information that is in the form
regularly maintained by the offeror in commercial operations.

“(6) CONFIDENTIALITY.—Any information received under
this subsection that is exempt from disclosure under section
552(b) of title 5 shall not be disclosed by the Federal Govern-
ment.

“(e) PRICE REDUCTIONS FOR DEFECTIVE COST OR PRICING
DATA.—(1)A) A prime contract (or change or modification to a
prime contract) under which a certificate under subsection (a)(2)
is required shall contain a provision that the price of the contract
to the United States, including profit or fee, shall be adjusted
to exclude any significant amount by which it may be determined
by the head of the executive agency that such price was increased
because the contractor (or any subcontractor required to make
available such a certificate) submitted defective cost or pricing

“(B) For the purposes of this section, defective cost or pricing
data are cost or pricing data which, as of the date of agreement
on the price of the contract (or another date agreed upon between
the parties), were inaccurate, incomplete, or noncurrent. If for Eur—
poses of the preceding sentence the parties agree upon a date
other than the date of agreement on the price of the contract,
the date agreed upon by the parties shall be as close to the date
of agreement on the price of the contract as is practicable.

“(2) In determining for purposes of a contract price adjustment
under a contract provision required by paragraph (1) whether,
and to what extent, a contract price was increased because the
contractor (or a subcontractor) submitted defective cost or pricing
data, it shall be a defense that the United States did not rely
on the defective data submitted by the contractor or subcontractor.

“3) It is not a defense to an adjustment of the price of a
contract under a contract %rovision required by paragraph (1) that—

“(A) the price of the contract would not have been modified
even if accurate, complete, and current cost or pricing data
had been submitted by the contractor or subcontractor because
the contractor or subcontractor—

“(i) was the sole source of the property or services
procured; or

“(ii) otherwise was in a superior bargaining position
with respect to the property or services procured;

“(B) the contracting officer should have known that the
cost or pricing data in issue were defective even though the
contractor or subcontractor took no affirmative action to bring
tlg character of the data to the attention of the contracting
officer;
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“C) the contract was based on an agreement between
the contractor and the United States about the total cost of
the contract and there was no agreement about the cost of
each item procured under such contract; or

“D) tﬁe prime contractor or subcontractor did not submit
a certification of cost or pricing data relating to the contract
as ired under subsection (a)(2).

“(4)(A) A contractor shall be allowed to offset an amount against
the amount of a contract price adjustment under a contract provi-
sion required by paragraph (1) if—

“(i) the contractor certifies to the contracting officer (or
to a designated representative of the contracting officer) that,
to the best of the contractor's knowledge and belief, the contrac-
tor is entitled to the offset; and

“Gi) the contractor proves that the cost or pricing data
were available before the date o:dgreement on the price of
the contract (or price of the modification), or, if applicable
consistent with paragraph (1)(B), another date agreed upon
between the parties, and that the data were not submitted
as specified in subsection (a)(3) before such date,

“(B) A contractor shall not be allowed to offset an amount
otherwise authorized to be offset under subparagraph (A) if—

“(i) the certification under subsection (a)(2) with res
to the cost or pricing data involved was known to be false
when signed; or

“(ii) the United States proves that, had the cost or pricing
data referred to in subparagraph (A)(ii) been submitted to
the United States before the date of agreement on the price
of the contract (or Friee of the modification) or, if applicable
under paragraph (1XB), another date agreed upon between

the ﬁarﬁes, the submission of such cost or pricing data would
not have resulted in an increase in that price in the amount
to be offset.

“(f) INTEREST AND PENALTIES FOR CERTAIN OVERPAYMENTS.—
(1) If the United States makes an overpayment to a contractor
under a contract with an executive agency subject to this section
and the overpayment was due to the submission by the contractor
of defective cost or pricing data, the contractor shall be liable
to the United States—

“(A) for interest on the amount of such overpayment, to
be computed—

“(i) for the period beginning on the date the overpay-
ment was made to the contractor and ending on the date
the contractor repays the amount of such overpayment
to the United States; and

“(ii) at the current rate prescribed by the Secretary
of the Treasury under section 6621 of the Internal Revenue
Code of 1986; and
“(B) if the submission of such defective data was a knowing

submission, for an additional amount equal to the amount

of the ove ent.

“(2) Any liability under this subsection of a contractor that
submits cost or pricing data but refuses to submit the certification
required by subsection (a)(2) with respect to the cost or pricing
data shall not be affected by the refusal to submit such certification.

“(g) RigHT OF UNITED STATES To EXAMINE CONTRACTOR
RECORDS.—For the purpose of evaluating the accuracy, complete-
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ness, and currency of cost or pricing data required to be submitted
by this section, an executive agency shall have the authority pro-
vided by section 304C(a)2).

“(h{ REQUIRED REGULATIONS.—The Federal Acquisition Regula-
tion shall include regulations concerning the types of information
that offerors must submit for a contracting officer to consider in
determining whether the price of a procurement to the Government
is fair and reasonable when certified cost or pricing data are not
required to be submitted under this section because the price of
the procurement to the United States is not expected to exceed
the applicable threshold amount set forth in subsection (a) (as
adjusted pursuant to paragraph (7) of such subsection). Such
information, at a minimum, shall include appropriate information
on the g:ioea at which the same item or similar items have pre-
viously been sold that is adequate for evaluating the reasonableness
of t?::e price of a proposed contract or subcontract for the procure-
ment.

“(i) DEFINITIONS.—In this section:

“(1) CosT OR PRICING DATA.—The term ‘cost or pricing
data’ means all facts that, as of the date of agreement on
the price of a contract (or the price of a contract modification)
or, if applicable consistent with subsection (e)(1)(B), another
date agreed upon between the parties, a prudent buyer or
seller would reasonably expect to affect price negotiations
significantly. Such term does not include information that is
judgmental, but does include the factual information from which
a judgment was derived.

“(2) SUBCONTRACT.—The term ‘subcontract’ includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor.

“(3) COMMERCIAL ITEM.—The term ‘commercial item’ has
the meaning provided such term by section 4(12) of the Office
of Federal Procurement Policy Act.”.

41 USC 254b (b) APPLICABILITY.—Subsection (a) of section 304A of the Office
nobe. of Federal Procurement Policy Act, as added by subsection (a),
shall apply according to the provisions thereof on and after the
date of the enactment of this Act, notwithstanding section 10001(b).

SEC. 1252. REPEAL OF OBSOLETE PROVISION.

Section 303E of the Federal Property and Administrative Serv-
ices Act of 1949 (41 U.S.C. 253e) is repealed.

Subtitle C—Research and Development

SEC. 1301. RESEARCH PROJECTS.

(a) GENERAL AUTHORITY.—Section 2358 of title 10, United
States Code, is amended to read as follows:

“§ 2358. Research and development projects

“(a) AUTHORITY.—The Secretary of Defense or the Secretary
of a military department may e in basic research, applied
research, advanced research, and development projects that—

“(1) are necessary to the responsibilities of such Secretary’s
cle1)5:1:6213:1.-3!:1'131 in the field of reaearglg and development; and
“(2) either—
“(A) relate to weapon systems and other military needs;
or
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o “(B) are of potential interest to the Department of
efense.

“(b) AuTHORIZED MEANS.—The Secretary of Defense or the Sec-
retary of a military department may perform research and develop-
ment pro‘,j(af)t; 3

contract, cooperative agreement, or grant, in accord-

ance with chapter 63 of title 31;

“(2) through one or more military departments;

“(3) by using employees and consultants of the Department
of Defense; or

“(4) by mutual agreement with the head of any other
department or agency of the Federal Government.

“(c) REQUIREMENT OF POTENTIAL DEPARTMENT OF DEFENSE
INTEREST.—Funds appropriated to the Department of Defense or
to a military department may not be used to finance any research
project or study unless the project or study is, in the opinion
of the Secretary of Defense or the Secretary of that military depart-
ment, respectively, of potential interest to the Department of
Defense or to such military department, respectively.

“d) ADDITIONAL PROVISIONS APPLICABLE TO COOPERATIVE
AGREEMENTS.—Additional authorities, conditions, and requirements
relating to certain cooperative ments authorized by this section
are provided in section 2371 of this title.”.

(b) TRANSACTIONS OTHER THAN CONTRACTS AND GRANTS.—Sec-
tion 2371 of such title is amended to read as follows:

“§ 2371. Research projects: transactions other than contracts
and grants

“(a) ADDITIONAL FORMS OF TRANSACTIONS AUTHORIZED.—The
Secretary of Defense and the Secretary of each military department
may enter into transactions (other than contracts, cooperative agree-
ments, and grants) under the authority of this subsection in carry-
ing out basic, applied, and advanced research projects. The authority
under this subsection is in addition to the authority provided in
section 2358 of this title to use contracts, cooperative agreements,
and grants in carrying out such projects.

“(b) EXERCISE OF AUTHORITY BY SECRETARY OF DEFENSE.—
In any exercise of the authority in subsection (a), the Secretary
of Defense shall act through the Kdvanced Research Projects Agency
or any other element of the Department of Defense tﬁt the Sec-
retary may designate.

“(c) ADVANCE PAYMENTS.—The authority provided under sub-
:lptti'tigli (a) may be exercised without regard to section 3324 of

e i

“(d) RECOVERY OF FUNDS.—(1) A cooperative agreement for
performance of basic, applied, or advanced research authorized by
section 2358 of this title and a transaction authorized by subsection
(a) may include a clause that requires a person or other entity
to make payments to the Department of Defense or any other
department or agency of the Federal Government as a condition
for receiving support under the agreement or other transaction.

“(2) The amount of any payment received by the Federal
Government pursuant to a requirement imposed under paragraph
(1) may be credited, to the extent authorized by the Secretary
of Defense, to the appropriate account established under subsection
(f). Amounts so credited shall be merged with other funds in the
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account and shall be available for the same purposes and the
same period for which other funds in such account are available.

“(e) CONDITIONS.—The Secretary of Defense shall ensure that—

“(1) to the maximum extent practicable, no cooperative
agreement containing a clause under subsection (d) and no
transaction entered into under subsection (a) provides for
research that duplicates research being conducted under exist-
ing pro, carried out by the Department of Defense;

“(2) to the extent that the Secretary determines practicable,
the funds provided by the Government under a cooperative
agreement containing a clause under subsection (d) or a trans-
action authorized by subsection (a) do not exceed the total
amount provided by other parties to the cooperative agreement
or other transaction; and

“(3) a cooperative agreement containing a clause under
subsection (d) or a transaction authorized under subsection
(a) is used for a research project only when the use of a
standard contract, grant, or cooperative agreement for such
Broject is not feasible or appropriate.

(f) SupPORT ACCOUNTS.—There is hereby established on the
books of the Treasury separate accounts for each of the military
departments and the Advanced Research Projects Agency for sup-
port of research projects and development projects provided for
in cooperative agreements containing a clause under subsection
(d) and research projects provided for in transactions entered into
under subsection (a). Funds in those accounts shall be available
for the Eﬁ;%ent of such atli%];ort.

"(g}) ULATIONS.— Secretary of Defense shall prescribe
regulations to out this section.

“(h) ANNUAL RT.—Not later than 60 days after the end
of each fiscal year, the Secretary of Defense shall submit to the
Committees on Armed Services of the Senate and House of Rep-
resentatives a report on all cooperative agreements entered into
under section 2358 of this title during such fiscal year that contain
a clause authorized by subsection (d) and on all transactions entered
into under subsection (a) durin%]such fiscal year. The report shall
contain, with respect to each such cooperative agreement and trans-
action, the following:

“(1) A general dascri‘!l)ﬁon of the cooperative agreement
or other transaction (as the case may be), including the tech-
nologies for which research is provided for under such agree-
ment or transaction.

“(2) The potential military and, if any, commercial utility
of such technologies.

“(3) The reasons for not using a contract or grant to provide
support for such research.

“(4) The amount of the payments, if any, that were received
El{ the Federal Government during the fiscal year covered by

e report pursuant to a clause included in such cooperative

agreement or other transaction pursuant to subsection (d).

“(5) The amount of the payments reported under g:rdagr?h
(4), if any, that were credited to each account establis under
subsection (f).

“(i) COOPERATIVE RESEARCH AND DEVELOPMENT AGREEMENTS
UNDER STEVENSON-WYDLER TECHNOLOGY INNOVATION ACT OF
1980.—The Secretary of Defense, in carrying out research projects
through the Advanced Research Projects Agency, and the Secretary
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of each military department, in carrying out research projects,
may permit the director of any federally funded research and devel-
opment center to enter into cooperative research and development
agreements with any person, agency or instrumenfaﬁty of
the United States, any unit of State or local ernment, and
any other entity under the authority granted Ewaection 12 of
the Stevenson-Wydler Technology Innovation Act of 1980 (15 U.S.C.
3710a). Technology may be transferred to a non-Federal party to
such an agreement consistent with the Brovisions of sections 11
and 12 of such Act (15 U.S.C. 3710, 3710a).”.

(c) CLERICAL AMENDMENTS.—The table of sections at the begin-
ning of chapter 139 of such title is amended—

(1) by striking out the item relating to section 2358 and

inserting in lieu thereof the following:

“2358. Research and development projects.”;

and
(2) by striking out the item relating to section 2371 and
inserting in lieu thereof the following:
“2371. Research projects: transactions other than contracts and grants.”.

Subtitle D—Procurement Protests

PART I—PROTESTS TO THE COMPTROLLER
GENERAL

SEC. 1401. PROTEST DEFINED.

(a) IN GENERAL.—Paragraph (1) of section 3551 of title 31,
United States Code, is amended to read as follows:
“(1) The term ‘protest’ means a written objection by an
interested Xarty to any of the following:
“(A) A solicitation or other request by a Federal agency
for offers for a contract for the procurement of property
Or Bervices.
“(B) The cancellation of such a solicitation or other
request.
“C) An award or proposed award of such a contract.
(D) A termination or cancellation of an award of such
a contract, if the written objection contains an allegation
that the termination or cancellation is based in whole or
in prl;t on improprieties concerning the award of the con-
ract.”.
(b) TECHNICAL AMENDMENTS.—Section 3551 of such title is
further amended—
(1) in paragraph (2)—
(A) by inserting “The term” after “(2)”; and
(B) by striking out “; and” and inserting in lieu thereof
a period; and
(2) in paragraph (3), by inserting “The term” after “(3)".
SEC. 1402. REVIEW OF PROTESTS AND EFFECT ON CONTRACTS PEND-
ING DECISION.

(a) PERIODS FOR CERTAIN ACTIONS.—Section 3553 of title 31,
United States Code, is amended—
(1)in ;uhsecﬁon (b)—
(A) in paragraph (1), by st out “one workinﬁ
day of” and inserting in lieu thereof “one day after”; an
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(B) in paragraph (2)—
(i) in subparagraph (A), by striking out “25 work-
ing days from” and inserting in lieu hﬁereof “35 days
aﬁmi”; g b h (C), b nk.uf k-
i1) in sul agraph (C), by striking out “10 work-
ing days gromea;nﬁr irll)sarting fn lieu thereof “20 days

;an

(2) in subsection (c)(3), by striking out “thereafter” and
inserting in lieu thereof “after the making of such finding”.

(b) SUSPENSION OF PERFORMANCE.—Subsection (d) of such sec-
tion is amended to read as follows:

“(d)(1) A contractor awarded a Federal agency contract may,
during the period described in paragraph (4), begin performance
of the contract and engage in any related activities that result
in obligations being incurred by the United States under the con-
tract unless the contracting officer responsible for the award of
the contract withholds authorization to proceed with performance
of the contract.

“(2) The contracting officer may withhold an authorization to
proceed with performance of the contract during the period
described in paragraph (4) if the contracting officer determines
in wnt.mg that—

(A) a protest is likely to be filed; and
“B) the immediate performance of the contract is not in
the best interests of the United States.

“3)(A) If the Federal agency awarding the contract receives
notice of a protest in accordance with this section during the period
described in paragraph (4)—

“() the contracting officer may not authorize performance
of the contract to begin while the protest is pending; or

“(ii) if authorization for contract performance to proceed
was not withheld in accordance with p. aph (2) before
receipt of the notice, the contracting officer sEalr immediately
direct the contractor to cease performance under the contract
and to suspend any related activities that may result in addi-
tional obligations being incurred by the United States under
that contract.

“(B) Performance and related activities suspended pursuant
to subparagraph (A)(ii) by reason of a protest may not be resumed
while the protest is pending.

“C) 'Fhe head of the procuriniﬂactivity may authorize the
performance of the contract (notwithstanding a protest of which
the Federal agency has notice under this section)}—

“@) upon a written ﬁndu;ﬁ that—
(I) performance of the contract is in the best interests

of the United States; or

“(II) urgent and compelling circumstances that signifi-
cantly affect interests of the United States will not permit
waiting for the decision of the Comptroller General concern-
ing the protest; and
“@1) after the Comptroller General is notified of that find-

}‘?ﬂ The period referred to in paragraphs (2) and (3)A), with

respect to a contract, is the peri b?)%inm'ng on the date of the
contract award and ending on ge later of—

“(A) the date that is 10 days after the date of the contract
award; or
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“(B) the date that is 5 days after the debriefing date offered
to an unsuccessful offeror for any debriefing that is requested
and, when requested, is required.”.

SEC. 1403. DECISIONS ON PROTESTS.

(a) PERIODS FOR CERTAIN ACTIONS.—Section 3554(a) of title
31, United States Code, is amended—

(1) in paragraph (1), by striking out “90 working days
e e L 0 e o
in paragrap , by 8 out “ en ays

from” and inserting “65 days after”;

(3) by redesignating paragraph (3) as paragraph (4); and

(];l)(:;:)y inserting after paragraph (2) the following new para-

p p

%a) An amendment to a protest that adds a new ground of
protest, if timely made, should be resolved, to the maximum extent
practicable, within the time limit established under paragraph (1)
of this subsection for final decision of the initial protest. If an
amended protest cannot be resolved within such time limit, the
Comptroller General may resolve the amended protest through
the express option under paragraph (2) of this subsection.”.

(b) GAO RECOMMENDATIONS ON PROTESTS.—(1) Section 3554
of title 31, United States Code, is amended in subsection (b) by
adding at the end the following new l:naragraph:

“3) If the Federal agency fails to implement fully the rec-
ommendations of the Comptroller General under this subsection
with res to a solicitation for a contract or an award or proposed
award of a contract within 60 days after receiving the recommenda-
tions, the head of the procuring activity responsible for that contract
shall report such failure to the Comptroller General not later than
5 days after the end of such 60-day period.”.

(2) Subsection (c) of such section is amended to read as follows:

“(c)(1) If the Comptroller General determines that a solicitation
for a contract or a proposed award or the award of a contract
does not comply with a statute or regulation, the Comptroller Gen-
eral may recommend that the Federal agency conducting the
procurement pay to an appropriate interested party the costs of—

“(A) E.lmg and pursuing the protest, including reasonable
attorneys’ fees and consultant and expert witness fees; and

“(B) bid and proposal preparation.

“(2) No party (other than a small business concern (within
the meaning of section 3(a) of the Small Business Act)) may be
paid, pursuant to a recommendation made under the authority
of paragraph (1)—

“(A) costs for consultant and expert witness fees that exceed
the highest rate of compensation for expert witnesses paid
by the Federal Government; or

“(B) costs for attorneys' fees that exceed $150 per hour
unless the agency determines, based on the recommendation
of the Comptroller General on a case by case basis, that an
increase in the cost of living or a special factor, such as the
limited availability of q'ua.h'.ged attorneys for the proceedings
involved, justifies a higher fee.

“(3) If the Comptroller General recommends under paragraph
(1) that a Federal agency pay costs to an interested party, tﬁe
Federal agency shall—

A) pay the costs promptly; or
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“(B) if the Federal agency does not make such payment,
promptly report to the Comptroller General the reasons for
the failure to follow the Comptroller General’s recommendation.
“(4) If the Comptroller General recommends under paragraph
(1) that a Federal agency pay costs to an interested party, the
Federal agency and the interested party shall attempt to reach
an agreement on the amount of the costs to be paid. If the Federal
agency and the interested party are unable to agree on the amount
to be paid, the Comptroller General may, upon the request of
the interested party, recommend to the Federal agency the amount
of the costs that the Federal agency should pay.”.

(3) Subsection (e) of such section is amended to read as follows:

“(e)1) The Comptroller General shall report promptly to the
Committee on Governmental Affairs and the Committee on Appro-
priations of the Senate and to the Committee on Government %r-
ations and the Committee on Appropriations of the House of Rep-
resentatives any case in which a Federal aégncy fails to implement
fully a recommendation of the Comptroller General under subsection
(b) or (c). The report shall include—

“(A) a comprehensive review of the pertinent procurement,
including the circumstances of the failure of the Federal agenc
to implement a recommendation of the Comptroller General;

“(B) a recommendation regarding whether, in order to cor-
rect an inequity or to preserve the integrity of the procurement
process, the Congress should consider—

“(i) private relief legislation;

“(i1) legislative rescission or cancellation of funds;
“(iii) further investigation by Congress; or

“(iv) other action.

“(2) Not later than January 31 of each year, the Comptroller
General shall transmit to the Congress a report containing a sum-
mm?r of each instance in which a Federal agency did not fully
implement a recommendation of the Comptroller General under
subsection (b) or (¢) during the preceding year. The report shall
also describe each instance in which a final decision in a protest
was not rendered within 125 days after the date the protest is
submitted to the Comptroller General.”.

31 USC 3554 (4) Costs to which the Comptroller General declared an

note. interested party to be entitled under section 3554 of title 31, United
States Code, as in effect immediately before the enactment of this
Act, shall, if not paid or otherwise satisfied by the Federal agency
concerned before the date of the enactment of this Act, be paid
promptly.

(c) RESTRICTION ON ACCESS TO CERTAIN INFORMATION.—Section
3553(f) of title 31, United States Code, is amended—

(1) by inserting “(1)” after “(f)”; and

(2) by adding at the end the following:

“(2)(A) The Comptroller General may issue protective orders
which establish terms, conditions, and restrictions for the provision
of any document to a party under paragraph (1), that prohibit
or restrict the disclosure by the party of information described
in subparagraph (B) that is contained in such a document.

“(B) Information referred to in subparagraph (A) is procurement
sensitive information, trade secrets, or other proprietary or confiden-
tial research, development, or commercial information.
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“(C) A protective order under this paragraph shall not be consid-
ered to authorize the withholding of any document or information
from Congress or an executive agency.”.

SEC. 1404. REGULATIONS.

(a) COMPUTATION OF PERIODS.—Section 3555 of title 31, United
States Code, is amended—

(1) by redesignating subsection (b) as subsection (d); and
(2) by inserting after subsection (a) the following new sub-

section (b):

“b) The procedures shall provide that, in the computation
of any period described in this s apter—

“(1) the day of the act, event, or default from which the
designated period of time begins to run not be included; and
(2) the last day after such act, event, or default be
included, unless—
“(A) such last day is a Saturday, a Sunday, or a legal
holiday; or
“(B) in the case of a filing of a paper at the General
Accounting Office or a Federal agency, such last day is
a day on which weather or other conditions cause the
closing of the General Accounting Office or Federal agency,
in which event the next day that is not a Saturday, Sunday,
or legal holiday shall be included.”.

(b) ELECTRONIC FILINGS AND DISSEMINATIONS.—Such section,
as amended by subsection (a), is further amended by inserting
after subsection (b) the following new subsection:

“(c) The Comptroller General may prescribe procedures for the
electronic filing and dissemination of documents and information
required under this subchapter. In prescribing such procedures,
the Comptroller General shall consider the ability of all parties
to achieve electronic access to such documents and records.”.

(c) REPEAL OF OBSOLETE DEADLINE.—Subsection (a) of such
section is amended by striking out “Not later than January 15,
1985, the” and inserting in lieu thereof “The”.

PART II—PROTESTS IN PROCUREMENTS OF
AUTOMATIC DATA PROCESSING

SEC. 1431. REVOCATION OF DELEGATIONS OF PROCUREMENT AU-
THORITY.

Section 111(b)3) of the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 7569(b)3)) is amended by inserting
before the period at the end of the third sentence the following:
“ including the authority to revoke a delegation of authority wi
respect to a particular contract after a of the contract, except
that the Administrator may revoke a delegation of authority after
the contract is awarded only when there is a finding of a violation
of law or regulation in connection with the contract award.”.

SEC. 1432. AUTHORITY OF THE GENERAL SERVICES ADMINISTRATION
BOARD OF CONTRACT APPEALS.

The first sentence of section 111(f}1) of the Federal Property
and Administrative Services Act of 1949 (40 U.S.C. 759(f)(1)) is
amended to read as follows: “Upon request of an interested party
in connection with any procurement that is subject to this section
(including any such procurement that is subject to delegation of
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grocurement authority), the board of contract appeals of the General
ervices Administration (hereafter in this subsection referred to
as the ‘board’) shall review, as vided in this subsection, any
decision by a contracting officer LIIJJ;;) is alleged to violate a statute,
a :hegultatlon, or the conditions of a delegation of procurement
authority

SEC. 1433. PERIODS FOR CERTAIN ACTIONS.

(a) SUSPENSION OF PROCUREMENT AUTHORITY.—Section 111(f)
of the Federal Property and Administrative Services Act of 1949
(40 U.S.C. 759(f)) is amended—

(1) in arag'ra h (2)(B)—

(A) by redesignating clauses (i) and (ii) as subclauses
(I) and (1), respectively;

(B) ymsertmg“(l) after “(B)”; and

(C) by adding at the end the follomng

“(ii) A suspension under this subparagraph shall not preclude

the Federal agency concerned from continuing the procurement
ss up to but not including award of the contract unless the
Boa.rd determines such action is not in the best interests of the
United States.”; and
(2) in parairaph (3), by striking out subparagraph (A)
and inserting in lieu thereof the following:

“(A)(i) If, with respect to an award of a contract, the board
receives notice of a protest under this subsection within the period
described in clause (ii), the board shall, at the request of an
interested p , hold a hearing to determine whether the board
should suspen "the procurement authority of the Administrator
or the Administrator’s delegation of procurement authority for the
protested procurement on an interim basis until the board can
dec