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The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.
——————————————————————————
DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 88-NM-215-AD; Amdt. 39-
6141]

Airworthiness Directives; Canadair
Model CL-44D4 and CL-44J Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Canadair Model CL-44D4
and CL~44] series airplanes, which
requires visual and non-destructive
testing (NDT) inspection for corrosion
on the upper wing skin between the
front and rear spars, over the total wing
span, and repair, if necessary. This
amendment is prompted by reports of
extensive exfoliation corrosion found on
the wings of several airplanes during
recent overhaul. This condition, if not
corrected, could result in reduction of
the structural integrity of the wing, and
could eventually lead to failure of the
wing.

EFFECTIVE DATE: March 7, 1989.
ADDRESSES: The applicable service
information may be obtained from
Bombardier, Inc., Canadair Aerospace
Group, P.O. Box 6087, Station A,
Montreal, Quebec H3C 3G8, Canada.
This information may be examined at
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or FAA, New England
Region, New York Aircraft Certification
Office, 181 South Franklin Avenue,
Room 202, Valley Stream, New York.
FOR FURTHER INFORMATION CONTACT:
Mr. Lester Lipsius, Aerospace Engineer,
Airframe Branch (ANE-172), New York
Aircraft Certification Office, FAA, New

England Region, 181 South Franklin
Avenue, Valley Stream, New York
11581; telephone (5186) 791-6220.
SUPPLEMENTARY INFORMATION: Dnring a
recent overhaul of three U.S.-registered
Model CL-44D4 series airplanes,
extensive corrosion damage, such as
raised blistering and bulging, was found
on the upper wing skin between the
front and rear spars on all three planes.
This condition, if not corrected, could
lead to weakening of the wing structure,
and could eventually lead to failure of
the wing.

Canadair has issued Alert Wire 44T~
1340/2431, dated October 28, 1988,
which describes procedures for visual
and NDT inspections for corrosion
damage of the upper wing skin.
Transport Canada, which is the
airworthiness authority for Canada, has
issued Canadian Airworthiness
Directive CF-88-21, dated November 2,
1988, making compliance with the
Canadair Alert Wire mandatory.

This airplane model is manufactured
in Canada and type certificated in the
United States under the provisions of
§ 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement.

Since this situation is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires repetitive visual
and NDT (ultrasonic or eddy current)
inspections in accordance with the alert
wire previously described, and repair, if
necessary, in accordance with a method
approved by the FAA.

Additionally, this action requires that
operators submit a report of the results
of their inspections to Canadair for
evaluation and a determination of an
appropriate repair scheme.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511) and have been assigned
OMB Control Number 2120-0056.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the

national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

§39.13 [Amended]

Canadair: Applies to Model C1L.—44D4 and CL-
44] series airplanes, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To prevent wing failure due to exfoliation
corrosion on the wing upper skin, accomplish
the following:

A. Within 225 hours time-in-service or 30
days after the effective date of this AD,
whichever occurs first, and thereafter at
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intervals not to exceed 12 months, perform a
visual inspection of the upper wing skin area
between the front and rear spars over the
total wing span for corrosion, including
raised blistering or bulging, in accordance
with Canadair Alert Wire 44T-1340/2431,
dated October 28, 1988.

1. If the extent of such corrosion exceeds 20
sq.in. in any one skin panel, between
chordwise joints, prior to further flight
conduct a non-destructive testing (NDT)
inspection, using ultrasonic or eddy current
inspection techniques, to determine the skin
thickness, in accordance with the Alert Wire.
Repair the corrosion area prior to further
flight, in accordance with a method approved
by the Manager, New York Aircraft
Certification Office, FAA, New England
Region.

2. If the extent of such corrosion exists
within an area equal to or less than 20 sq.in.
in any one skin panel, between chordwise
joints, repair corrosion area within 900 hours
time-in-service or 6 months after the effective
date of this AD, whichever occurs first.
Repair must be accomplished in accordance
with a method approved by the Manager,
New York Aircraft Certification Office, FAA,
New England Region.

B. Within 48 hours after performing the
inspections required by paragraph A., above,
submit a report of results to Canadair, in
accordance with Canadair Alert Wire 44T-
1340/2431, dated October 28, 1988. The report
must include information as to the extent and
location of the corrosion, and the inspection
method used.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
New York Aircraft Certification Office, FAA,
New England Region.

Note.—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, New York
Aircraft Certification Office.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD,

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Bombardier, Inc., Canadair
Aerospace Group, P.O. Box 6087, Station
A, Montreal, Quebec H3C 3G9, Canada.
This information may be examined at
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or FAA, New England
Region, New York Aircraft Certification

Office, 181 South Franklin Avenue,
Room 202, Valley Stream, New York,
This amendment becomes effective
March 7, 1989.
Issued in Seattle, Washington, on February
6, 1989.
Leroy A. Keith,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 89-3364 Filed 2-13-89; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-156-AD; Amdt. 39~
6143]

Airworthiness Directives; Fokker
Model F-27 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F-27
series airplanes, which requires a one-
time inspection of the upper brace strut
in the nacelle center section, to ensure
the struts are of the correct
configuration, and replacement, if
necessary. This amendment is prompted
by reports of a broken upper brace strut
due to fatigue cracking. This condition,
if not corrected, could result in engine
separation and subsequent structural
damage to the airplane aft of the engine.
EFFECTIVE DATE: March 28, 1989.
ADDRESSES: The applicable service
information may be obtained from
Fokker Aircraft USA, Inc., 1199 N.
Fairfax Street, Alexandria, Virginia
22314. This information may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone (206) 431-
1978. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168,

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations, to include a new
airworthiness directive applicable to
certain Fokker Model F-27 series
airplanes, which requires a one-time
inspection of the upper brace strut in the
nacelle center section to ensure that the

struts are of the correct configuration,
and replacement of the strut, if
necessary, was published in the Federal
Register on November 17, 1988 (53 FR
46464).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

It is estimated that 11 airplanes of U.S.
regisiry will be affected by this AD, that
it will take approximately 4 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of this AD
to U.S. operators is estimated to be
$1,760.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the
FAA has determined that this regulation
is not considered to be major under
Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979) and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
because of the minimal cost of
compliance per airplane ($160). A final
evaluation has been prepared for this
regulation and has been placed in the
docket.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:
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PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

§39.13 [Amended]

Fakker: Applies to Model F-27 series
airplanes, Serial Numbers 10102 through
10307, certificated in any category.
Compliance is required as indicated
unless previously accomplished.

To prevent engine separation and
subsequent structural damage to the airplane
aft of the engine, accomplish the following:

A. Within 80 days after the effective date
of this AD, inspect both the right and left
upper nacelle brace struts, in accordance
with Fokker Service Bulletin F27/54—44, dated
July 7, 1988. If any brace strut is found with a
self-tapping screw, prior to the accumulation
of 30,000 landings on the strut, or within the
next 500 landings after the effective date of
this AD, whichever occurs later, replace the
brace strut in accordance with the referenced
service bulletin,

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspection required by
this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Fokker Aircraft USA, Inc.,
1199 N. Fairfax Street, Alexandria,
Virginia 22314. These documents may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or at the
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment becomes effective
March 28, 1989.

Issued in Seattle, Washington, on February
6, 1989,

Leroy A. Keith,

Manager, Transport Airplane Directorate,
Alreraft Certification Service.

[FR Doc. 89-3365 Filed 2-13-89; 8:45 am)
BILLING CODF 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 770, 771, 772, 773, 774,
775,776, and 777

[Docket No. 90118-9018]

Export Licenses; Forms BXA-622P,
BXA-622P-A, BXA-622P-B, BXA-685P,

and BXA-699P

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Export Administration
Regulations are being amended to
reflect revisions to the forms used to
apply for export licenses (BXA-622P,
BXA-622P-A, BXA-622P-B, formerly
ITA-622P), amendments to exports
licenses (BXA-685P, formerly ITA-
685P), and reexport authorizations
(BXA-699P, formerly ITA-899P). This
rule provides for the replacement of the
current forms with Optical Character
Recognition (OCR) forms. The OCR
forms allow the direct recording of
export license information into the
Commerce Department computer data
base, thus, eliminating the need for
manual entry as required under the
current forms. Use of the OCR forms on
a voluntary basis has proved successful.
The OCR forms will result in significant
cost savings and in streamline
processing of license applications.
Furthermore, use of the OCR forms will
incur no added expense for U.S.
business. In addition, this rule provides
that the OCR forms are revised to carry
the “BXA" designation (e.g., BXA-622P)
in order to reflect the establishment of
the Bureau of Export Administration as
a separate entity from the International
Trade Administration within the U.S.
Department of Commerce. The current
forms, which carry the “ITA™
designation, will be acceptable for use
until February 15, 1989. After that date,
only the OCR compatible forms, which
carry the "BXA” designation, will be
accepted by BXA.,

EFFECTIVE DATE: February 14, 1989.

FOR FURTHER INFORMATION CONTACT:
Tom deButts, Office of Export Licensing,
Bureau of Export Administration,
Telephone: (202) 3774811,

SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. This rule complies with Executive
Order 12291 and Executive Order 12661,

2. Section 13(a) of the Export
Administration Act of 1979 (EAA), as
amended (50 U.S.C. app. 2412(a)),
exempts this rule from all requirements
of section 553 of the Administrative

Procedure Act (APA) (5 U.S.C. 553),
including those requiring publication of
a notice of proposed rulemaking, and
opportunity for public comment, and a
delay in effective date. This rule also is
exempt from these APA requirements
because it involves a foreign and
military affairs function of the United
States. Section 13(b) of the EAA does
not require that this rule be published in
proposed form because this rule does
not impose a new control. Further, no
other law requires that a notice of
proposed rulemaking and an opportunity
for public comment be given for this
rule,

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administration Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

4. This rule contains a collection of
information requirement under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). These collections
have been approved by the Office of
Management and Budget under control
numbers 0694-0005, 0694-0007, and
0694-0010. The public reporting burden
for BXA Form 622P is estimated to
average forty-five minutes per response,
BXA Form 685P is estimated to average
fifteen minutes per response, and BXA
Form 699P is estimated to average
twenty-five minutes per response. Send
comments regarding the burden estimate
or any other aspect of this collection of
information, including suggestions for
reducing this burden, to the Office of
Administration, Bureau of Export
Administration, Room 3889, Department
of Commerce, Washington, DC 20230
and to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

5. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612,

Accordingly, it is being issued in final
form. However, as with other
Department of Commerce rules,
comments from the public are always
welcome. Comments should be
submitted to; Willard Fisher, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20004.
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List of Subjects in 15 CFR Parts 770-777

Exports, Reporting and recordkeeping
requirements.

Accordingly, 15 CFR Parts 770, 771,
772, 773, 774, 775, 776, and 777 (15 CFR
Parts 768-799) are amended as follows:

PARTS 770 THROUGH
777 [AMENDED]

1. The authority citation for Parts 770,
774, 775, and 776 continues to read as
follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 el seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 99-
64 of July 12, 1985, and Pub. L. 100-418 of
August 23, 1988; E.O. 12525 of July 12, 1985 (50
FR 28757, July 16, 1985},

2. The authority citation for Parts 771,
772, and 773 continues to read as
follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 99~
84 of July 12, 1985, and Pub. L. 100-418 of
August 23, 1988; E.O. 12525 of July 12, 1865 (50
FR 28757, July 16, 1985); Pub, L. 95-223 of
December 28, 1877 (50 U.S.C. 1701 et seq.):
E.O. 12532 of September 9, 1985 (50 FR 36861.
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986); Pub. L. 89-440 of October 2, 1986 (22
U.S.C. 5001 et seq.); and E.O. 12571 of
October 27, 1986 (51 FR 39505, October 29,
1986).

3. The authority citation for 15 CFR
Part 777 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L.
99-64 of July 12, 1985, by Pub. L. 100-180 of
December 4, 1987, by Pub. L. 100-418 of
August 23, 1988, and by Pub. L. 100-449 of
September 28, 1988; E.O. 12525 of July 12, 1985
(50 FR 28757, July 16, 1985); sec. 103, Pub. L.
94-163 of December 22, 1985 (42 U.S.C. 6212),
as amended by Pub. L. 89-58 of July 2, 1985;
sec, 101, Pub. L. 93-153 of November 16, 1973
(30 U.S.C. 185); sec. 28, Pub. L. 95-372 of
September 18, 1978 (43 U.S.C.1354); E.O.
11912 of April 13, 1976 (41 FR 15825, April 15,
1976), as amended; secs. 201(1) and 201(11)(e).
Pub. L. 94-258 of April 5, 1976 {10 U.S.C. 7420
and 7430(e)); Presidential Finding of June 14,
1985 (50 FR 25189, June 18, 1985); and sec. 125,
Pub. L. 99-84 of July 12, 1985 (46 U.S.C.
466(c)).

4. The phrase “Form ITA-622P" is
revised to read “Form BXA-622P" in the
following glaces:

§ 7737 (d)(1)(iv)(B) (2 references)
§ 773 Supplement No. 6(c)

§776.4 (c)(1)

§7769 (b)(1)

§ 7769 (b)(2)

§ 776.9 (b)(3)

§777.6 (a)

5. The phrase “Form DIB-622P" is
revised to read "“Form BXA-622P" in the
following places:

§ 772.4 (a)(1)(ii) (2 references)

§ 772.4 (a)(1)(iii) (2 references)
§772.8 (b)(1)
§773.7 (d)(1)(ii)(B)

6. The phrase “Form DIB-699P" is
revised to read “Form BXA-699P" in the
following places:

§ 7745 (b)(1) (2 references)

7. The phrase “Form ITA-685P" is
revised to read “Form BXA-685P" in the
following places:

§773.2 (e)(2)(iii)

§ 7743 (a)(2)(ii) (2 references) and
concluding text to paragraph (a)(2)

§ 774.5 (b) (2 references)

§ 774.f (2 references)

8. The phrase “Form DIB-685P is
revised to read “Form BXA-685P" in the
following places:

§ 774.5 (b) (4 references)
§7759 (e)(3)(i)
§ 775.9 (e)(3)(ii)

9. Section 772.4(a)(1) is amended by
revising the paragraph heading, adding a
paragraph heading to (a)(1), and revising
the first two sentences of (a)(1) to read
as follows:

§ 772.4 How to apply fora validated
ficense.

(a) Form and manner of filing—{(1)
Application form. An application for a
validated license must be submitted on
Form BXA-622P, Application for Export
License, or on Form ITA-622P,
Application for Export License, revised
July 1981 or later. After February 15,
1989, only Form BXA-622P will be
acceptable, * * *

10. In § 772.11, paragraph (i)(1) is
revised to read as follows:

§772.11 Amending export licenses.

(i) . ¥y

(1) Approved—The Office of Export
Licensing will validate the yellow copy
of an approved Form BXA-685P by
imprinting a facsimile of the U.S.
Department of Commerce seal followed
by the letter “D" and a series of
numbers indicating the year, month and
day of validation. The yellow copy will
be forwarded to the Applicant.

* - - - *

§§ 772.11 and 772.13 [Amended]

11. The phrase “Return Copy of
Amendment Notice To" is revised to
read “Applicant” in §§ 772.11 (i)(2) and
(i)(3) and 772.13(e)(1) [three references
in § 772.13(e)(1)}.

§§ 772.12,772.13 and 773.3 [Amended]

12. The phrase “Amend License to
Read as Follows™ is revised to read
“State Specifically the Way the License
Should Read" in §§ 772.12(a)(3). 77213
(c)(1)(i). and 773.3(1)(4)(i).

13. Supplement No. 1 to Part 772 is
revised to read as follows:

Supplement No. 1 Part 772—Instructions for
Preparing Application for a Validated License

Item 1. Enter the name and telephone
number of the person who can answer
questions aboul the commodities or other
aspects of the application.

Item 2a. Place an (X) in appropriate
block(s) when other form(s) are attached.

Item 2b. Identify document{s) on file by
placing an (X) in the appropriate block(s).
These document(s) are to be retained by the
applicant, consistent with the provisions of
§ 787.13, for Country Groups S and V (except
the People’s Republic of China). All other
supporting documentation must be submitted
with the application.

Item 3. Enter original case number if the
original case was returned without action.

Item 4. Complete only if stipulated in the
Export Administration Regulations.

Item 5. Applicant as defined in the Export
Administration Regulation § 772.3(b)(1):

Item 6. The ultimate consignee in the
country of ultimate destination is the party
who will actually receive the material for the
end-use designated in Item 12. A bank, freight
forwarder, forwarding agent, or other
intermediary is not acceptable as an ultimate
consignee, but should be listed in Item 8 as
an intermediate consignee. GOVERNMENT
PURCHASING ORGANIZATIONS ARE
ACCEPTABLE CONSIGNEES IN THOSE
INSTANCES WHEN THE COMMODITIES
OR TECHNICAL DATA DESIGNATED IN
ITEM 9(b) ARE TO BE TRANSFERRED TO
THE ULTIMATE END-USER, PROVIDED
ACTUAL END-USE(S) ARE CLEARLY
IDENTIFIED IN SUPPORTING
DOCUMENTATION.

Note.—If a temporary export, applicant
should be shown as ultimate consignee in
care of person or entity who will have control
ﬁ' lhﬁ goods abroad. Do NOT leave this item
lank.

Item 7. The purchaser is the party abroad
who has entered into the export transaction
with the applicant or order party. If same as
ultimate consignee, place “X" in the block
located after “Same as Item #6.” Do NOT
leave this item blank.

Item 8. An inlermediate consignee is any
intermediary in a foreign country who
participates as an agent for the exporter or
for the purchaser or ultimate consignee to
effect delivery of the export to the purchaser
or ultimate consignee. All known
intermediate consignees must be named. If
more than one, state in Item #15. If the same
as purchaser, place an X" in the block
located after “*Same as Item ¥7". In none
state “None”; if unknown, state "Unknown"
in the same space. Do NOT leave this space
blank.

Note.—For Items 9{a) through 9{d}—Use
Supplement Form BXA 622P-A if additional
space is needed.

Item 9{a). Give the quantity to be shipped.
as identified in the Export Control
Commodity Number (ECCN) located in
Supplement No. 1 to 799.1. If no specific unit
of quantity is required by the entry or
footnote, show the unit of quantity commonly
used in the trade.
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Item 9(b). PDR-Expressed in megabits per
second. ONLY insert numerical value in PDR
column. If not applicable insert N/A. Place
model # before description, followed by a
colon (:). End description with ECCN
paragraph reference. Do NOT put model
number in 9(b) on form if model number
exceeds 30 characters. Instead type the word
“various,"” followed by a colon (:). Put the
model number(s) on a plain sheet of paper
with the Application Control Number, and
attach to the application.

Describe commodities or technical data.
Furnish additional details as prescribed by
the Export Administration Regulations when
necessary to identify the specific items to be
so classified. Include characteristics shown
in the specific ECCN, such as basic
ingredients, composition, electrical
parameters, size, gauge, grade, horsepower,
etc. These characteristics must be identified
for the commodities or technical data
proposed for export, which may be different
from the characteristics described in the
promotional brochure(s). Where the specific
ECCN entry states “specify by name,"” list by
name on the application all the commodities
to be included in the shipment. Include the
ECCN paragraph reference at the end of the
description. Processing Code: Enter the two
character processing codes designated in the
ECCN. Only one processing code may be
entered per application.

Item 9(c). Enter the Export Control
Commodity Number that corresponds to the
commodity adjacent to the corresponding
commodity description.

Item 9(d). Enter the unit.price except where
a large variety of products within a single
ECCN makes such a breakdown extremely
difficult. In such cases show only total price.
Give the fair market value in U.S. dollars.
Round to the nearest dollar the amount
entered in the total price column. Give the
exact value if less than $0.50. Where the
normal trade practice makes it impractical to
establish a firm contract price, state in Item
15 the precise terms upon which the price is
to be ascertained and from which the
contract price may be objectively determined.

Item 10. The Office of Export Licensing will

transmit the license to the party designated in-

this space. Leave blank if the license is to go
to the applicant. Designation of another party
to receive the license does not alter the
responsibilities of the applicant. ;

Item 11. Provide manufacturer name of the
total or assembled commodity(ies). Do NOT
include address. If more than one name,.
separate names by commas. If additional
space is needed, continue in Item #15.

Note.— Leave this item blank only if the
ECCN is 1564.

Item 12, Provide a compléte and detailed
description for the end-use intended by the
ultimate consignee. If additional space is
needed, use Supplemental Form BXA-622P-A
or B. : 4

Item 13. Complete only if end-user is not
the ultimate consignee named in Item 6. If
more than one end-user, insert the word
"various” in the space and use Supplemental
Form BXA-622P-B. - :

Item 14. A Foreign Availability Submission’

(FAS) may be submitted with an export"
license application. The applicant may also

provide a FAS to the Office of Foreign
Availability up to 90 days after a license
denial on National Security grounds. See part
791 of the Export Administration Regulations
before providing submission.

Item 15. When information is a
continuation of a previous item(s) first state
the item number{s). Do NOT put information
from item 9(a) through 9(d) in this space.
Enter additional data pertinent to the
transaction as required by the Export
Administration Regulations. Include special
certifications, names of parties in interest not
disclosed elsewhere, such as foreign principal
or supplier, explanation of documents
attached, etc. If the application represents a
transaction previously rejected, give prior
case number issued by the Office of Export
Licensing. Use Supplemental Form BXA-~
622P-A or B if additional space is needed.

Item 16. All three spaces must be
completed and THE APPLICATION MUST
BE MANUALLY SIGNED by the applicant or
duly authorized agent of the applicant. If
signed by agent of the applicant, show title
and firm name or agent. (Rubber-stamped or
other facsimile signatures are not
acceptable.)

Item 17. Where the applicant did not
receive the order directly from the foreign
purchaser or ultimate consignee named in the
application, or through his or her agent
abroad, the party in the United States that
conducted the negotiations with the foreign
party and originally received the order (the
order party) must complete this item and sign
the application. )

12. Supplement No. 1 to Part 774 is
revised to read as follows:

Supplement No. 1 Part 774—Instructions for
Preparing Form BXA-899P, “Request for
Reexport Authorization.”

Item 1. Enter the name and telephone
number of the person who can answer
questions about the application.

Item 2a. Place an (X) in appropriate
block(s) when other form(s) are attached.

Item 2b. 1dentify documents on file by
placing an (X) in the appropriate block(s).
These documents are to be retained by the
applicant, consistent with the provisions of
§ 787.13, for Country Groups S and V (except
the People's Republic of China). Al other
supporting documentation must be submitted
with the application.

Item 3. Enter original case number if the
original case was returned without action,

Item 4. Complete only if stipulated in the
Export Administration Regulations,

Item 5. Applicant as defined in the Export
Administration Regulation § 772.3(b)(1).

Item 6. The ultimate consignee in the
country of ultimate destination is the party

. who will actually receive the material for

the end-use designated in Item 12. A bank,
freight forwarder, forwarding agent, or other
intermediary is not acceptable as an ultimate
consignee, but should be listed in Item 8 as
an intermediate consignee. GOVERNMENT
PURCHASING ORGANIZATIONS ARE
ACCEPTABLE CONSIGNEES IN THOSE
INSTANCES WHEN THE COMMODITIES
OR TECHNICAL DATA DESIGNATED IN
ITEM 9(b) ARE TO BE TRANSFERRED TO
THE ULTIMATE END-USER, PROVIDED
ACTUAL END-USE(S) ARE CLEARLY

IDENTIFIED IN SUPPORTING
DOCUMENTATION.

Note.—If a temporary reexport, applicant
should be shown as ultimate consignee in
care of person or entity who will have control
of the goods abroad. Do NOT leave this item
blank.

Item 7. The validated license number under
which the commodity(ies) or technical data
were originally exported.

Item 8. The original ultimate consignee is
the entity listed in the original application for
export in item 6.

Note.—For Items 9({a) through 9(d)}—Use
Supplement Form BXA 622P-A if additional
space is needed.

Item 9(a). Give the quantity to be shipped,
as identified in the Export Control
Commodity Number (ECCN) located in
Supplement No. 1 to § 799.1. If no specific
unit of quantity is required by the entry or
footnote, show the unit of quantity commonly
used in the trade.

Item 9(b). PDR-Expressed in megabits per
second. ONLY insert numerical value in PDR
column. If not applicable insert N/A. Place
model # before description, followed by a
colon (:). Put the model number(s) on a plain
sheet of paper with the Application Control
Number, and attach to the application.

Describe commodities or technical data.
Furnish additional details as prescribed by
the Export Administration Regulations when
necessary to identify the specific items to be
so classified. Include characteristics shown
in the specific ECCN, such as basic
ingredients, composition, electrical
parameters, size, gauge, grade, horsepower,
etc. These characteristics must be identified
for the commodities or technical data
proposed for reexport, which may be
different from the characteristics described in
the promotional brochure(s).

Where the specific ECCN entry states
“specify by name,” list by name on the
application all the commodities or technical -
data to be included in the shipment. Include
the ECCN paragraph reference at the end of
the description. Processing Code: Enter the
two character processing codes designated in
the ECCN. Only one processing code may be
entered per application.

Item 9(c). Enter the Export Control
Commodity Number that corresponds to the
commodity adjacent to the corresponding
commodity description.

Item 9(d). Enter the unit price except where
a large variety of products within a single
ECCN makes such a breakdown extremely
difficult. In such cases show only total price.
Give the fair market value in U.S. dollars.
Round to the nearest dollar the amount
entered in the total price column. Give the
exact value if less than $0.50. Where the
normal trade practice makes it impractical to
establish a firm contract price, state in item
15 the precise terms upon which the price is
to be ascertained and from which the
contract price may be objectively determined.

Item 10. The Office of Export Licensing will
transmit the reexport authorization to the
party designated in this space. Leave blank if
the license is to go to the applicant.
Designation of another party to receive the
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license does not alter the responsibilities of
the applicant.

Item 11. Provide a complete and detailed
description for the end-use intended by the
new ultimate consignee listed in Item 6. For
guidance on completion of the item, refer to
Supplement 1. Part 772 of the Export
Administration Regulations. If additional
space is needed, use Supplement Form BXA-
622P-A or B.

Item 12. Complete only if end-user is not
the ultimate consignee named in Item 6. If
more than one end-user, insert the word
“various" in the space and use Supplemental
Form BXA-622P-B.

Item 13. Mark appropriate block with an
(X) to identify if the commodity(ies) or
technical data are to be reexported, sold or
other. If “other” indicate disposition.

Item 14. When information is a
continuation of a previous item(s) first state
the item number(s). Do NOT put information
from Item 9(a) through 9(d) in this space.
Enter additional data pertinent to the
transaction as required by the Export
Administration Regulations. Include special
certifications, names of parties in interest not
disclosed elsewhere, such as foreign principal
or supplier, explanation of documents
attached, etc. If the application represents a
transaction previously rejected. give prior
case number issued by the Office of Export
Licensing. Use Supplemental Form BXA~
622P-A or B if additional space is needed.

Item 15. All three spaces must be
completed and THE APPLICATION MUST
BE MANUALLY SIGNED by the applicant or
duly authorized agent of the applicant. If
signed by agent of the applicant, show title
and firm name or agent. (Rubber-stamped or
other facsimile signatures are not
acceptable.)

§773.2 [Amended]

13. In § 773.2, paragraph (c)(2){ii}(B) is
amended by revising the phrase “Item 7,
Consignee in Country of Ultimate
Destination” to read “Item 6, Ultimate
Consignee™ and paragraph (c)(2)(ii)(C) is
amended by revising the phrase
“Description of Commodity or Technical
Data" to read “Commodity
Manufacturer's Description of
Commodity".

§773.7 [Amended)

14. In § 773.7, paragraph
(d)(1)(iv)(B)(2) is amended by revising
the phrase “Consignee in Country of
Ultimate Destination" to read “Country
of Ultimate Destination".

Supplement No. 5—[Amended]

15. Supplement No. 5 to Part 773 is
amended as follows:

A. Paragraphs (b) and (c) are
removed:

B. Paragraph (a) is redesignated as
paragraph (b). Newly redesignated
paragraph (b) is amended by revising
the references to "“Item 1(a)" to read
“Item 3"";

C. New paragraph (a) is added to read
“(a) Items 1 and 2 are self explanatory.”;
D. Paragraphs (d). (e), (f), (g) and (h)
are redesignated as paragraphs (c), (d).

(e), (£), and (g):

E. Newly redesignated paragraph (d)
is amended by revising the reference to
“Item 6, 8, 13, 14, 17" to read “Items 7, 8,
14, 17"

F. Newly redesignated paragraph (e)
is amended by revising the reference to
“Item 7" to read “Item 6" and the
reference to “Attachment Item 7" to
read “Attachment Item 6'';

G. The phrase “Form ITA-622P" is
revised to read “Form BXA-622P in the
heading to Supplement No. 5 and in the
newly redesignated paragraph (f),
introductory text.

H. Newly redesignated paragraph
(N(1) is amended by revising the words
“an attachment to the Form ITA-622P
(labeled Attachment Item 9(b) product
description”)" to read “Form BXA-622P-
A, “Commodity Description
Supplement";

H. Newly redesignated paragraph
(f)(2) is amended by revising the
reference to “the attachment” to read
“Form BXA-622P-A";

1. Newly redesignated paragraph (g) is
amended by revising the words “at the
bottom of the attachment to Item 9(b)"
to read “in Item 15 of Form BXA-622P-
A",

Dated: February 6, 1989.
Michael E. Zacharia,

Assistant Secretary for Export
Administration.

[FR Doc. 89-3152 Filed 2-13-89; 8:45 am|
BILLING CODE 3510-DT-M

- -

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1031 and 1032

Commission Participation and
Commission Employee Involvement in
Voluntary Standards

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

suMMARY: The Consumer Product Safety
Commission is revising its regulations
governing the Commission's
participation in voluntary standards
activities. The revised regulations reflect
the policies set forth by Congress in the
Consumer Product Safety Amendments
of 1981, Pub. L. 97-35, and make several
changes in the agency's policies on
employee participation in voluntary
standards development activities. Also,
the revised regulations combine former
Part 1031, Employee Membership and

Participation in Voluntary Standards
Organizations, and Part 1032,
Commission Involvement in Vaoluntary
Standards Activities, into a new Part
1031, Commission Participation and
Commission Employee Involvement in
Voluntary Standards Activities:

EFFECTIVE DATE: March 16, 1989.

FOR FURTHER INFORMATION CONTACT:
Colin Church, Voluntary Standards
Coordinator, Consumer Product Safety
Commission, Washington, DC 20207,
telephone: (301) 492-6550.

SUPPLEMENTARY INFORMATION:
Background

Congress enacted the Consumer
Product Safety Act in 1972, codified at
15 U.S.C. 2051, et. seq., to protect
consumers against unreasonable risks of
injury associated with consumer
products. In furtherance of that goal.
Congress established the Consumer
Product Safety Commission as an
independent regulatory agency, and
granted it broad authority to promulgate
mandatory safety standards for
consumer products as a necessary
alternative to industry self-regulation. 15
U.S.C. 2056(a)(1)(A). The Commission
was also given the authority to require
manufacturers to provide consumer
label warnings or instructions about
their products, 15 U.S.C. 2056(a)(2). and
to promulgate standards for products
falling under the purview of the
Refrigerator Safety Act, 15 U.S.C. 1211~
1214, the Poison Prevention Packaging
Act of 1970, 15 U.S.C. 1471-1476, the
Flammable Fabrics Act, 15 U.S.C. 1191~
1204, and the Federal Hazardous
Substances Act, 15 U.S.C. 1261-1276. As
originally enacted, neither the Consumer
Product Safety Act nor the other statutes
administered by the Commission
contained any language referring to
voluntary standards.

In 1978, the Commission issued
regulations describing the extent and
form of Commission involvement in the
development of voluntary standards, 43
FR 192186, 16 CFR Part 1032—
Commission Involvement in Voluntary
Standards Activities. In the Background
section, the Commission acknowledged
the contribution which voluntary
standards had made to reducing hazards
associated with consumer products, and
stated that it supported an effective
voluntary standards program.
Nonetheless, the Commission asserted
that “While there might be
circumstances in which a particular
voluntary standard can substitute for a
mandatory standard. the Commission
generally views voluntary standards as
complementary to and not a substitute
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for mandatory standards”. It stated,
also, its belief that a proper combination
of voluntary and mandatory standards
can have a higher “payoff” in increased
product safety than either mandatory or
voluntary activities alone could have.

In 1981, Congress amended the
Consumer Product Safety Act, the
Federal Hazardous Substances Act, and
the Flammable Fabrics Act, to mandate
that the Commission give preference to
voluntary standards over promulgating
mandatory standards, if it determines
that a voluntary standard will eliminate
or adequately reduce an injury risk, and
that there will be a likelihood of
substantial compliance with the
standard. 15 U.S.C. 2056(b), 15 U.S.C.
1262(g)(2), 15 U.S.C. 1193(h)(2). The
amendments also require the
Commission to provide administrative
and technical assistance to
organizations engaged in voluntary
standards development. 15 U.S.C.
2054(a) (3) and (4).

Thereafter, the Commission
conducted its activities in accordance
with the policies of the 1981
Amendments by deferring to voluntary
standards in those cases where a
voluntary standard would adequately
reduce an unreasonable risk of injury
and there was a reasonable likelihood of
substantial compliance with the
standard. However, the Commission's
policy statement in 16 CFR Part 1032 is
inconsistent with the policy stated in the
1981 Amendments.

The Commission proposed, at 53 FR
44892, November 7, 1988, a new part
1031 to conform the Commission's policy
with the 1981 Amendments. The
proposed new Part 1031 also
incorporated, with changes, the
provisions of current 16 CFR Part 1031,
the Commission's regulations governing
employee membership and participation
in voluntary standards organizations,
which were initially promulgated on
June 20, 1975, 40 FR 26023. The part
specified which Commission officers
and employees can be members of
voluntary standards bodies or can
participate in voluntary standards
development activities. The comments
received, and the Commission's
responses, are discussed later. The
substantive changes made by this final
regulation are discussed below.

Explanation of Changes and Additions
in Part 1031

Subpart A, General Policies, is a
revision of current 16 CFR Part 1032,
Commission Involvement in Voluntary
Standards Activities. Subpart A is
substantially the same as existing Part
1032, except as described below.

Section 1031.1(b) has been added to
define *“voluntary standards bodies" and
“voluntary standards development
bodies". The definitions are similar to
those in OMB Circular A-119 and reflect
the language Congress employed in
section 5(a) (3) and (4) of the Consumer
Product Safety Act as to which
organizations the Commission should
assist in voluntary standards activities,
i.e., “public and private organizations or
groups of manufacturers.” The
definitions are stated in broad terms so
as to encompass any organization that
has the capability of developing a
voluntary standard.

Section 1031.2, Background, a
complete revision of current § 1032.1,
explains the policy of the Commission
regarding voluntary standards. Section
1031.2(b) explains the statutory
requirements of the 1981 Amendments
regarding voluntary standards. Section
1031.2(c) describes the policies set forth
in office of Management and Budget
Circular No. A-119 pertaining to federal
participation in the development and
use of voluntary standards. The Circular
encourages government participation in
the standards-related activities of
voluntary standards bodies and
standards-developing groups when such
participation is in the public interest and
is compatible with the agencies,
missions, authorities, priorities, and
budget resources.

Section 1031.3, Consumer Product
Safety Act Amendments, incorporates
the text of several sections from the Act,
as amended in 1981, which pertain to the
Commission's participation in the
development and use of voluntary
standards. The provisions are provided
in the text of the regulation for the
reader's convenience.

Section 1031.4(a)(2) modifies current
§ 1032.6(a)(2), so that one of the criteria
for the Commission's determination that
a voluntary standard is adequate to
eliminate or reduce a risk of injury
associated with a consumer product is
changed from the language that “there is
a sufficiently high degree of
conformance to the voluntary standard”
to language “it is likely that there will be
substantial and timely compliance with
the voluntary standard.” The new
language reflects provisions in the 1981
Amendments that allows the
Commission to defer to proposed
voluntary standards under appropriate
circumstances.

Section 1032.6(b) in the current
regulations is deleted since it is
inconsistent with the 1981 Amendments.

Section 1031.4(b) is a new provision
that provides for the Commission to
initiate a proceeding for the

development of a mandatory standard in
the event it determines there is no
voluntary standard that will eliminate or
adequately reduce a risk of injury.

Section 1031.4(c) revises the language
in current 16 CFR 1032.6(d), which
requires the Commission to consider the
provisions of a voluntary standard when
it initiates a development proceeding
under “section 7 of the Consumer
Product Safety Act.” As originally
enacted, section 7, referred to as the
“offeror process”, provided that the
Commission could solicit “offers” from
private sector organizations to develop a
mandatory standard. However, section 7
was revised by the 1981 Amendments to
abolish the "offeror process™; thus,
reference to that section is
inappropriate. The proposed § 1031.4(c)
references, instead, the provisions of the
Consumer Product Safety Act, the
Federal Hazardous Substances Act, and
the Flammable Fabrics Act which
prescribe the process for issuing a
mandatory consumer product safety
rule.

Section 1031.5 sets forth the criteria
for Commission participation in
voluntary standards activities. They are
substantially the same criteria set forth
in the former 16 CFR 1032.5, except that
two new criteria (subsections (a) and
(b)) have been added to conform to
criteria prescribed by the 1981
Amendments and their legislative
history.

Section 1031.5(f) provides criteria
superseding the criterion set forth in
former 16 CFR 1032.5(e) for Commission
consideration to determine whether to
participate in the development of a
voluntary standard. The former
provision merely required that the
Commission consider the degree and
ascertainability of industry conformance
with a voluntary standard once it is
issued. The new section requires the
Commission to consider any reasonable
industry arrangements for achieving
substantial industry compliance with a
voluntary standard once it is issued and
the means of ascertaining such
compliance based on overall market
share of product production. The latter
requirement reflects the Congressional
direction that, in most instances,
compliance should be measured in terms
of complying consumer products rather
than in terms of the number of
complying industry members. See the
Conference Report to accompany H.R.
3982, H. R. Rep. NO. 97-208, 97th Cong.,
Ist Sess., 871 (1981).

Section 1031.5(i) revises former 16
CFR 1032.5(a) to state that participants
in a voluntary standard development
have “knowledge or expertise in the
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area under consideration,” rather than
“technical expertise,” so as to encourage
broader participation by those affected
by the standard. See the discussion of
this section in “Comments received and
Commission responses” below.

Section 1031.6(c)(2) replaces and
revises former 16 CFR 1032.2(b)(2),
which described examples of
Commission participation in voluntary
standards activities, by adding language
allowing the Commission to provide
administrative assistance (e.g., travel
costs, hosting meetings, and performing
secretarial functions) in support of the
development and implementation of
voluntary standards. This provision is
derived from section 5 of the Consumer
Product Safety Act, as amended in 1981.

Section 1031.6(d) is added to conform
to the policy set forth in OMB Circular
A-119. that, normally, agencies should
not provide greater support to a
voluntary standards activity than that of
all the non-federal participants.

Section 1031.7(a)(7) replaces and
revises 16 CFR 1032.4(b)(7) by adding a
clause that indicates that the
Commission’s support of voluntary
standards activities may include
encouraging states and local
governments to participate in
government or industrial model code
development activities so as to develop
uniformity and to minimize conflicting
state and local regulations, as provided
by section 2(b)(3) of the Consumer
Product Safety Act.

Section 1031.7(a)(8) provides a new
example of the type of support the
Commission may use in assisting
voluntary standards development, i.e.,
monitoring the number and market
share of products conforming to a
voluntary safety standard. This will
enable the Commission to ascertain
industry compliance with a voluntary
standard by market share.

16 CFR 1032.4(b)(9) has been deleted.

Section 1031.7(a)(9) is a new
provision. It acknowledges that one
form of Commission support for
voluntary standards development is
providing for the involvement of agency
personnel in voluntary standards
activities as described in Subpart B of
this part.

Sections 1031.7(a) (10) and (11) are
new provisions. They indicate that the
Commission may provide administrative
and financial support to a voluntary
standards development activity, as
authorized by the 1981 Amendments.

Section 1031.8 is a new provision. It
describes the functions of the Voluntary
Standards Coordinator, a Commission
employee responsible for coordinating
agency participation in voluntary

standards activities and managing the
voluntary standards program.

Subpart B, Employee Involvement in
Voluntary Standards Activities,
supersedes the former 16 CFR Part 1031.
The subpart has the same general effect
as the former Part 1031 except for the
changes noted below.

Section 1031.9(c)(1) revises former
§ 1031.1(a) to state that the
Commission's participation in voluntary
standards programs is consistent with
the federal policy set forth in OMB
Circular No. A-119, as well as the
Consumer Product Safety Act and other
statutes administered by the
Commission.

Section 1031.9(c)(4) is a new
provision. It states that Commission
employee participation in voluntary
standards activities should take into
account Commission resources and
priorities. This provision conforms to -
language in the legislative history of the
1981 Amendments directing the
Commission to consider its resources
and priorities when determining what
assistance it will provide to voluntary
standards development. Conference
Report to H.R. 3982, p. 884.

Section 1031.10 is a new section. It
defines, for the purpose of Subpart B on
employee involvement in voluntary
standards activities, the terms
membership, participation; monitoring,
observation, and communication.

Section 1031.11(b) is a new provision
which requires employees, who
participate in the development of a
voluntary standard and then later
advise the Commission regarding that
standard, to advise the Commission on
the extent of their involvement. Also,
the provision requires that evaluations
and recommendations by such
employees should strive to be as
objective as possible and should be
reviewed by higher level Commission
officials prior to submission to the
Commission.

Section 1031.12(a) lists those
Commission officials who may not
become members of a voluntary
standards group because they have the
responsibility for making final decisions.

or objectively advising those who make
final decisions, on whether to rely ona
voluntary standard, promulgate a
consumer product safety standard. or to
take other action to prevent or reduce an
unreasonable risk of injury associated
with a product. The list is the same as
that in former § 1031.4, except that
Program Managers in the Office of
Program Management and Budget have
been deleted because their work and
recommendations are reviewed by
supervisory officials before being given
to the Commission. It has also been

revised to reflect the Commission's
functions regarding voluntary standards
which emanate from the 1981
Amendments, i.e., to determine whether
a voluntary standard will adequately
address a problem involving an
unreasonable risk. The predecessor
provision referred to the Commission’s
functions relating to the “offeror
process” which, as noted above, was
abolished by the 1981 Amendments.

Section 1031.12(c) is a new provision.
It requires employees who have
obtained approval from the Executive
Director to accept membership in a
voluntary standards organization to so
inform the General Counsel and the
Voluntary Standards Coordinator prior
to their acceptance. This will allow the
General Counsel and the Voluntary
Standards Coordinator to be aware of
the membership and an opportunity for
them to provide any necessary guidance
to the employee.

Section 1031.12(d) is a new provision
that requires employees who seek
membership in a voluntary standards
organization in their individual capacity
to seek approval from the Commission's
Ethics Official in accordance with the
Commission's Employee Standards of
Conduct, 16 CFR Part 1030.

Section 1031.13(a), like its predecessor
provision § 1031.5(d), provides that
Commission employees, except for those
who are specifically listed, may
participate in or monitor voluntary
standards development. The proposed
provision differs from its predecessor in
that it requires approval for employee
participation or monitoring by the
employee’s supervisor and any other
person required to do so by internal
agency management procedures,
whereas approval under the former
regulations is required to be given by the
Executive Director alone.

Section 1031.14, Observation criteria,
supersedes the last sentence in former
§ 1031.5(d). The new provision requires
employees who wish to attend voluntary
standards meetings for the sole purpose
of observation to obtain approval from
their supervisor and any other person
required to approve pursuant to internal
agency management procedures. Under
the former provision, approval had to be
provided by the Executive Director. The
new provision also requires the
employee to notify the Voluntary

Standards Coordinator prior to
observing a voluntary standard meeting.

Section 1031.15, Communication
criteria, is a new provision providing the
conditions for officials and employees to
communicate with voluntary standards
groups and representatives.
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Commission officials and employees,

who are authorized to be members of a
voluntary standards group in their
official capacity under section
1031.12(b), may communicate with a
voluntary standard group or
representative incidental to their
membership. Likewise, those officials or
employees, who are approved to
participate in or monitor a voluntary
standard development under § 1031.13
(a) and (b), may communicate with the
voluntary standard body or its
representatives as part of their approved
participation in, or monitoring of, a
standard under development.

Agency employees and officials who
do not fall within either of the above
categories, and are not prohibited from
membership in a voluntary standards
organization by virtue of § 1031.12(a),
may be authorized to communicate with
a voluntary standards group,
representative, or other committee
member on substantive matters, as
defined in § 1031.15(a)(1). Approval
must be given by the person to whom an
employee would apply to obtain
approval for participation or monitoring
pursuant to § 1031.13. Those same
employees and officials may
communicate with a voluntary
standards group, representative, or other
committee member on non-substantive
matters within the scope of their duties
without specific authorization.

Substantive matters are defined in
§ 1031.15(a)(1) as those matters that
pertain to the formulation of the
technical aspects of a specific voluntary
standard or the course of conduct for
developing a voluntary standard.
Nonsubstantive matters would include
those relating to scheduling meetings,
obtaining status reports, and other
administrative matters.

Section 1031.15(b) is a new provision.
It requires that employees communicate
with voluntary standards organizations
in accordance with any internal agency
procedures.

Section 1031.15(c) is a new provision.
It provides that the Commissioners can
engage in written communications with
voluntary standards bodies or
representatives on voluntary standards
malters providing they state that any
substantive views expressed are only
their individual views, and not
necessarily those of the Commission
acting in its collegial capacity. This
provision changes the former regulation
in § 1031.5—self-imposed by the
Commission in 1978—that precluded the
Commissioners from personally
communicating with voluntary
standards organizations concerning the
development of voluntary standards.
The new provision permits the

Commissioners to actively encourage
and support the development and use of
voluntary standards to alleviate product
hazards. The disclaimer is intended to
preclude any misunderstanding on the
part of a recipient of a letter as to
whether the views expressed therein are
those of the individual Commissioner or
those of the Commission. Of course, the
Commission may always communicate
with parties on voluntary standards
matters upon which they agree in their
official collegial capacity.

Section 1031.15(d) is a new provision.
It requires that Commission officials and
employees furnish a copy of each
written communication of a substantive
nature, and a report of each substantive
oral conversation with voluntary
standards groups or individuals, to the
Voluntary Standards Coordinator. This
requirement will enable the Coordinator
to monitor all the voluntary standards
activities the Commission and its
employees are engaged in.

Comments Received and Commission
Responses

In response to the notice at 53 FR
44892, November 7, 1988, the
Commission received comments from
the Alliance of American Insurers, the
American Gas Association Laboratories,
the American Petroleum Institute, the
American Society for Testing and
Materials, the Consumer Federation of
America, the Department of Defense, the
Council of American Building Officials,
the National Institute of Standards and
Technology, the Whirlpool Corporation,
the Underwriters Laboratories, and the
ANSI Z21 Accredited Standards
Committee. Several Commission staff
members also made additional
comments. The issues raised by these
comments and the Commission’s
resolution of those issues are discussed
below.

Section 1031.1(b)

The Consumer Federation of America
recommended that § 1031.1(b) be
amended to indicate the Commission’s
preference and support for standards
development organizations that utilize a
consensus process and other due
process considerations. CFA cites the
Conference Report on the 1981
Amendments that states that voluntary
standards that the Commission rely on
should have been adopted in
accordance with reasonable procedures
such as those utilized by groups that
develop national consensus standards.

The Commission agrees with CFA's
comment that preference be given to
those voluntary standards that have
been developed by a consensus process,
This preference is expressed in

§ 1031.5(f) as a factor the Commission
will consider in deciding whether to
participate in the the development of a
voluntary standard. That section
requires standards development groups
to establish procedures that “provide for
meaningful participation” by the
participants, including consumers and
small business. However, there may be
situations where an existing voluntary
standard that was not developed by
consensus procedures will, nevertheless,
eliminate or adequately reduce the risk
of injury presented by a hazard. Thus,
the Commission has decided not to
impose a consensus procedure as a
mandatory requirement for Commission
deferral to a standard but, instead,
continue to encourage the use of
consensus procedures by standards
bodies.

The Alliance of American Insurers
(AAI) recommends that the sentence in
§ 1031.1(b) that defines voluntary
standards development bodies be
revised to require that subgroups within
the definition be “accredited subgroups”
to encompass those committees whose
procedures are accredited in the ANSI
system of standards development.

The Commission decided not to
accept this recommendation for the
reason that it may be unnecessarily
restrictive. The Conference Report for
the 1981 Amendments indicated that
Congress contemplated that voluntary
standards should be developed and
adopted "in accordance with reasonable
procedures, such as those utilized by
groups that develop national consensus
standards™. As stated above, the
procedures that a voluntary
development group will employ will be a
factor in the Commission’s
determination whether to participate in
a standard development. However, the
Commission chooses not to mandate the
development procedures. Likewise, it
does not believe that accreditation
should be a prerequisite to Commission
participation in a development effort or
reliance on a voluntary standard
developed by a non-accredited group.

Section 1031.4(a)(2)

CFA recommends that § 1031.4(a)(2)
be amended to allow deferral to a
voluntary standard only where there
will be compliance with the standard in
a timely fashion, as was stated in the
Conference Report to the 1981
Amendments.

The Commission agrees with this
comment and, accordingly, has revised
the subsection to require that industry
compliance with a voluntary standard
be “timely" as well as “substantial”. As
CFA noted, the Conference Report to the
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1981 Amendments stated "'In evaluating
whether there will be substantial
compliance with a voluntary standard,
the Commission should determine
whether or not there will be sufficient
compliance to eliminate or adequately
reduce an unreasonable risk of injury in
a timely fashion.” Conference Report,
H.R. Rep. No. 97-208, July 29, 1981, at
871, 874. The timeliness language was
also added to § 1031.5(f), the criterion
concerning industry arrangements for
achieving substantial industry
compliance once a voluntary standard is
issued.

Section 1031.4(a)(3)

Whirlpool Corporation commented on
the language in this section that
indicated the allocation of Commission
staff involvement in evaluating
voluntary standards as it would a
mandatory standard. Whirlpool
questions whether Commission
involvement in voluntary standards
setting is necessary or appropriate and
whether Commission resources could be
utilized in a better manner.

The Commission is, of course,
concerned with the allocation of staff
time and resources. However, the
criteria for the Commission relying on a
voluntary standard instead of a
mandatory standard is set forth in
sections 7 and 9 of the Consumer
Product Safety Act, i.e., the voluntary
standard must eliminate or adequately
reduce the risk of injury addressed, and
it is likely that there will be substantial
compliance with such voluntary
standard. Thus, the Commission is
obligated to expend adequate staff time
and resources to be able to determine
whether the criteria in sections 7 and 9
is met.

Section 1031.4(a)(4)

AAI suggests that the language in the
first sentence be revised to substitute
the word "few" instead of “one or two"
areas where a voluntary standard is
considered by the Commission to be
inadequate. The comment is that the
words "one or two" are unnecessarily
restrictive and forces the Commission to
make a judgment based on numbers
rather than a broader consideration of
issues involved in deciding to defer to a
voluntary standard modification.

The Commission agrees with the
commentor and has revised the
language as suggested.

In the same first sentence AAI
suggests that the words “or its
accredited subgroup operator” appear
immediately after the words “voluntary
standards groups”'.

The Commission does not accept this
suggestion for the reason that the

definitions of voluntary standards
bodies or voluntary standards
development bodies encompass their
subgroups. Also, as stated above, the
Commission chooses not to mandate
that organizations or subgroups be
accredited as a prerequisite to their
developing or modifying a voluntary
standard.

CFA stated its belief that
§ 1031.4(a)(4), a provision which allows
the Commission to extend the deferral
period, contradicts the requirement that
a voluntary standard be promulgated in
a timely fashion. It recommends that the
section be revised to say thatif a
voluntary standard is not developed or
modified in an expeditious manner, then
the Commission will immediately
commence to develop a mandatory
standard.

The Commission agrees that the
development or modification of a
voluntary standard to address a product
hazard should always be done as
expeditiously as possible and that is a
consideration in its decision whether to
defer to the voluntary standard
development or to commence a
mandatory rulemaking immediately.
However, the Commission does not
believe that the language of this section
has to be changed since it is implicit in
the Commission's decision whether to
defer mandatory standards development
or to commence it immediately. The
Commission will consider whether the
initial deferral period was adequate or
whether additional time is reasonable
under the circumstances.

Section 1031.5(f)

As CFA commented on § 1031.4(a)(2),
discussed above, it suggests the
language in this section be revised to
require that substantial compliance be
reached in a “timely" fashion.

The Commission agrees with the
commentor and has revised the
language to revise the criteria for
Commission participation to require
Commission consideration of “timely,"
as well as “substantial” compliance.

Section 1031.5(g)

AAI suggests that this section be
made more specific as to what types of
marking requirements should be
included in a voluntary standard to
permit Commission investigation of such
products at a later time. The commentor
suggested several examples.

Although the examples given by the
commentor would be appropriate, the
Commission does not cite specific
examples since they may not be
appropriate to every voluntary standard.
Accordingly, the Commission prefers to

state the marking requirement in broad
terms.

Section 1031.5(i)

CFA expressed its concern that the
last sentence in § 1031.5(i) could be
interpreted to mean that representatives
of consumers and small business in a
voluntary standard development have
technical expertise in the areas under
consideration.

The Commission agrees that the
sentence could be misread and thus has
revised it to make it clear that technical
expertise, as that term is commonly
used, should not be a prerequisite for
consumer and small business
participation in a voluntary standard
development process. There may be
situations where the voluntary standard
development group would want non-
technical input from consumer and small
business representatives, e.g., on
frequency of use of a product, consumer
awareness of the meaning of proposed
labels, etc. Likewise, as CFA suggests,
these representatives can play an
important role in questioning the
rationale for a standard without having
technical expertise. Accordingly, the
Commission has replaced the expression
“technical expertise” with the
expression “knowledge or expertise."

Whirlpool inquired whether the listing
of the representatives in this section
means that, unless all the groups are
included in each voluntary standards
proceeding, the Commission will expand
its involvement, The commentor
suggests that participation by so many
groups could be counterproductive and
could impede the voluntary standards
setting process.

The purpose of this provision is to
encourage voluntary standards groups
to conduct their activities openly and to
include in their development activities
those parties who will be affected by the
voluntary standard under development.
The Commission does not expect that
each and every entity listed in this
provision be represented on every
voluntary standard development group;
the composition of each development
group will necessarily depend on the
nature of the subject matter.

Whirlpool also suggested that some
groups may not have the technical
expertise to participate in voluntary
standards development.

The Commission does not believe that
participation is appropriate only for
persons or groups with purely technical
expertise. In accordance with its
discussion of CFA's comments on
§ 1031.5(i), it has broadened the
definition of “openness” by calling for
participation of parties having
“knowledge or expertise."
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Section 1031.7(a)(4)

AAI recommended that the term
“technical support” be broadened by
including the words “engineering
support such as innovative product
design”, and the words “safety and”
immediately before the words “health
science data.”

The Commission believes that the
section, as written, adequately describes
the type of assistance the Commission
may provide to support a voluntary
standard development activity. Also, the
Commission's use of the term “health
science data” includes safety data.

Thus, it prefers to leave the section
unchanged.

Section 1031.7(a)(6)

AAL suggests that the phrase
“including labels/markings" be added at
the end of the sentence to permit the
Commission staff to not only evaluate
the technical adequacy of a standard in
reducing injuries, but also to evaluate
the labels and markings that must be
included in the standard as part of the
safety strategy.

The Commission believes that this
addition is unnecessary because it is
understood that the staff will evaluate
all relevant aspects of a standard,
including labels and markings. Thus, the
Commission decided to leave this
section unchanged.

Section 1031.7(a)(9)

Representatives of the Commission
staff recommended that this section
(formerly 16 CFR 1032.4(b)(9)) be deleted
since the Commission will not approve
the preparation of a listing of voluntary
standards that adequately address
specific hazards in view of a previous
Commission decision regarding the
recognition of voluntary standards. See
Minutes of Commission Action dated
January 16, 1985. The Commission
agrees with the staff's recommendation
and, therefore, has deleted this section.
Accordingly, proposed §§%1031.7(a)(10)
through 1031.7(a)(13) have been
renumbered as §§ 1031.7(a)(8) through
1031.7(a)(12).

Section 1031.10(a) ~

AAI suggests that the language in the
last sentence, stating that membership
includes all oral and written
communications “which are incidental
to such membership" may not be
sufficiently clear, and recommends that
the last sentence in subparagraph (b) be
substituted in (a).

The Commission believes the
language in this section is sufficiently
clear that the definition of

“membership” encompasses
communications relating to a
membership. Also, the suggested
substitute language from subparagraph
(b) would be inappropriate since it
pertains to communications relating to
active participation in a voluntary
standard activity. Membership, as used
in this section, could be passive
membership. Thus, the Commission has
decided to leave this section unchanged.

Section 1031.11(d)

Several commentors criticized the
Commission policy in this section which
prohibits Commission employees from
voting or otherwise formally indicating
approval or disapproval of a voluntary
standard during its development and
adoption. They suggested that the no-
voting policy is inconsistent with active
participation of Commission employees
in standards development activities.
Also, several commentors pointed out
that the OMB Circular A-119 encourages
agencies to actively participate in the
development of voluntary standards,
including voting on issues in the course
of the development process. On the
other hand, several other commentors
applauded the Commission policy.

The Commission's no-voting policy is
premised on the Commission’s status as
a regulatory agency and on the role of
the Commission staff in ultimately
recommending whether the Commission
should defer setting a mandatory
standard because a veluntary standard
addresses the hazard in question.
Additionally, the Commissien is able to
provide technical and administrative
assistance to those organizations and
groups developing standards. The
Commission, through its employees,
have been able to provide that
assistance to many voluntary standard
development activities over the course
of years without formally voting. Also,
the no-voting policy is intended to
preclude any appearance that the
Commission, through its representative,
is endorsing a particular standard or is
committing it to supporting that
standard to the exclusion of alternative
regulatory actions. Although the OMB
Circular encourages active participation
and voting by agency representatives, it
recognizes that agencies may prohibit
such voting. See Circular, section 7.b.(5).
For the reasons stated, the Commission
continues to believe the no-voting policy
is a prudent and well-considered one.
Thus, the Commission has decided to
leave this section unchanged.

Section 1032.12(b)

The Associate Director for Industry
and Standards, National Institute of
Standards and Technology, commented

that the no-voting policy should apply to
employees serving on voluntary
standards development groups or
committees, but not to employees
serving on standards advisory groups
that are not responsible for the
development and approval of standards.
The Associate Director suggested
several such groups.

Although the advisory groups referred
to in this section may not directly
engage in the development of voluntary
standards, they frequently establish
policies that could impact on voluntary
standard activities of the particular
organization. As with voluntary
standards development groups, the
Commission does not want its
employees formally participating in the
policy decisions of a voluntary
standards board or advisory group for
the reason that an employee’s formal
vote may give the appearance of
Commission action or the Commission's
position on the matter. The policy also
precludes a possible conflict of interest
situation where an employee who voted
on a matter is later required fo address
the same matter in his or her capacity as
a Commission employee. Further, the
Commission believes it can provide
information and assistance to these
policy committees without having to
vote on particular issues or policy
matters. In this regard, the
Commissioners and Commission staff
may freely communicate with voluntary
standards groups or representative in
accordance with § 1032.15. For these
reasons, the Commission has decided
not to change this section.

Sections 1031.13(a)-and 1031.15(b)

A staff member commented that the
last sentence in these two paragraphs
could be understood that an employee
who is participating in or monitoring a
voluntary standard development would
have to obtain consensus review and
approval of Commission officials at
every stage of the development process,
and that voluntary standards groups
would be reluctant to have a
Commission employee as a member on
that basis.

The Commission did not intend to
imply that staff review and consensus of
an employee's participation or
monitoring is required at each and every
stage of a voluntary standard
development process. Instead, the
statement was intended to state an
employee's participation or monitoring
shall be in accordance with any internal
Commission procedures that the
Commission or Commission
management may have established.
However, to avoid any
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misunderstanding, the last sentence in
both these paragraphs have been
revised to delete the phrase "designed to
assure staff review and consensus".

Section 1031.13(c)

CFA commented that § 1031.13(c),
which allows Commission employees to
participate in closed meetings of
voluntary standards development
groups under extraordinary
circumstances, be amended to require
that meeting logs from such closed
meeting be made available to the public
upon request.

In fact, the Commission’s regulations
setting forth its meetings policy (16 CFR
Part 1012) already requires employees to
prepare and submit a meeting summary
to the Office of the Secretary within
twenty calendar days after a meeting for
which a summary is required to be
made. These summaries are available to
the public as permitted by law. The
Commission agrees that the section
should be revised to reference the
meeting summary requirement.

CFA recommends that the last
sentence in § 1031.13(c), requiring
Commission employees to provide
notice of their attendance at a voluntary
standard development meeting in the
public calendar, also be included in
§ 1031.11, the section setting forth the
procedural safeguards to assure
employee objectivity and for avoiding
conflict of interest situations.

The Commission agrees that the
meetings policy requirements are
procedural safeguards that permit public
monitoring of Commission involvement
of voluntary standards activities, Thus,
a new subsection, similar to the last
sentence in § 1031.13(c), has been added
as § 1031.11(f) to reference the
Commission's meetings policy
requirement.

Section 1031.15(a)

AAI commented that this section may
be unclear as to whether the term
“representative” is restricted to an
official of the voluntary standard
organization or whether it could pertain
to another member of a voluntary
standard development group who is not
an official of the sponsoring voluntary
standard organization.

The Commission agrees that the
paragraph, as written, could be read as
restricting communications to
representatives of the sponsoring .
voluntary standard organization. The
Commission did not intend to restrict
communications between its employees
and other members who may both be
serving together on a voluntary standard
committee. Thus, the language in this
section is revised to add “or other

committee member" immediately after
the phrase “voluntary standard group or
representative”.

Section 1031.15(a)(2)

AAI states that it cannot understand
the need for communication which is
nonsubstantive in nature and requests a
clarification.

The Commission distinguishes
between substantive and
nonsubstantive communications
because substantive communications
require supervisory approval whereas
nonsubstantive communications do not.
Nonsubstantive communications would
cover administrative matters such as the
date and place of the next meeting of the
voluntary standard group, travel
arrangements, etc. With these examples,
and the definition of substantive matters
in § 1032.15(a)(1) as "matters that
pertain to the formulation of the
technical aspects of a voluntary
standard or the course of conduct for
developing a standard”, the meaning of
anything else, i.e., “non-substantive”
matters, is sufficiently clear. Thus, the
Commission decided not to revise the
section.

Certification of No Significant Economic
Impact on Small Entities

The Regulatory Flexibility Act (5
U.S.C. 601, et seq.) requires that
whenever a federal agency publishes a
proposal under the Administrative
Procedure Act (5 U.S.C. 553), it must give
particular consideration to small
businesses, small non-profit -
organizations, and small local
governments (collectively called “small
entities”). The proposed regulations are
only for the information of the public
and industry. They will not have the
force of law, and will not impose any
substantive obligation or duty on any
person or firm, including any small firm.
Therefore, in accordance with section
605(b) of the Regulatory Flexibility Act,
the Commission certifies that the
proposed regulations will not have a
significant economic impact on a
substantial number of small entities.

Environmental Considerations

The proposal published below will
have little or no potential for affecting
the human environment. For this reason,
neither an environmental assessment
nor an environmental impact statement
is required. ; :

List of Subjects

16 CFR Part 1031

Business and industry, Conflict of
interest, Consumer protection,
Voluntary standards.

16 CFR Part 1032

Business and industry, Consumer
protection, Voluntary standards.

For the reasons set out in the
preamble, Title 16, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 1032—[REMOVED]

1. Part 1032 is removed.
2. Part 1031 is revised to read as
follows:

PART 1031—COMMISSION
PARTICIPATION AND COMMISSION
EMPLOYEE INVOLVEMENT IN
VOLUNTARY STANDARDS ACTIVITIES

Subpart A—General Policies

Sec.

1031.1 Purpose and scope.

1031.2 Background.

1031.3 Consumer Product Safety Act
Amendments.

1031.4 Effect of voluntary standards activities
on Commission activities.

1031.5 Criteria for Commission participation
in voluntary standards activities.

1031.6 Extent and form of Commission
involvement in the development of
voluntary standards.

1031.7 Commission support of voluntary
standards activities.

1031.8 Voluntary Standards Coordinator.

Subpart B—Employee Involvement
1031.9 Purpose and scope.
1031.10 Definitions.
1031.11 Procedural safeguards.
1031.12 Membership criteria.
1031.13 Participation and monitoring criteria.
1031.14 Observation criteria.
1031.15 Communication criteria.
Authority: 15 U.S.C. 2051-2083, 15 U.S.C.
1261-1276, 15 U.S.C. 1191-1204.

Subpart A—General Policies

§ 1031.1 Purpose and scope.

(a) This Part 1031 sets forth the
Consumer Product Safety Commission’s
guidelines and requirements on
participating in the activities of
voluntary standards bodies. Subpart A
sets forth general policies on
Commission participation, and Subpart
B sets forth policies and guidelines on
employee involvement in voluntary
standards activities.

(b) For purposes of both Subpart A -
and Subpart B of this Part 1031,
voluntary standards bodies are private
sector domestic or multinational
organizations or groups, or combinations
thereof, such as, but not limited to, all
non-profit organizations, industry
associations, professional and technical
societies, institutes, and test
laboratories, that are involved in the
planning, development, establishment,
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revision, review or coordination of
voluntary standards. Voluntary
standards development bodies are
voluntary standards bodies, or their sub-
groups, that are devoted to developing
or establishing voluntary standards.

§1031.2 Background.

(a) Congress enacted the Consumer
Product Safety Act in 1972 to protect
consumers against unreasonable risks of
injury associated with consumer
products. In order to achieve that goal,
Congress established the Consumer
Product Safety Commission as an
independent regulatory agency and
granted it broad authority to promulgate
mandatory safety standards for
consumer products as a necessary
alternative to industry self regulation.

(b) In 1981, the Congress amended the
Consumer Product Safety Act, The
Federal Hazardous Substances Act, and
the Flammable Fabrics Act, to require
the Commission to rely on voluntary
standards rather than promulgate a
mandatory standard when voluntary
standards would eliminate or
adequately reduce the risk of injury
addressed and it is likely that there will
be substantial compliance with the
voluntary standards. (15 U.S.C. 2056(b),
15 U.S.C. 1262(g)(2), 15 U.S.C. 1183(h)(2)).
The 1981 Amendments also require the
Commission, after any notice or
advance notice of proposed rulemaking,
to provide technical and administrative
assistance to persons or groups who
propose to develop or modify an
appropriate voluntary standard. (15
U.S.C. 2054(a)(3)). Additionally, the
amendments encourage the Commission
to provide technical and administrative
assistance to groups developing product
safety standards and test methods,
taking into account Commission
resources and priorities (15 U.S.C.
2054(a)(4)). Although the Commission is
required to provide assistance to such
groups, it may determine the level of
assistance in accordance with the level
of its own administrative and technical
resources and in accordance with its
assessment of the likelihood that the
groups being assisted will successfully
develop a voluntary standard that will
preclude the need for a mandatory
standard. i

(c) In 1982, the Office of Management
and Budget revised Circular No. A-119,
Federal Participation in the
Development and Use of Voluntary
Standards. The Circular establishes the
policy to be followed by executive
agencies, including the Commission, in
working with voluntary standards
bodies and in adopting and using
voluntary standards. The Circular
encourages government participation in

the standards-related activities of
voluntary standards bodies and
standards-developing groups when such
participation is in the public interest and
is compatible with the agencies,
missions, authorities, priorities, and
budget resources. The Circular
recognizes, however, that voluntary
standards activities, if improperly
conducted, can suppress free and fair
competition, impede innovation and
technical progress, exclude safer and
less expensive products, or otherwise
adversely affect trade, commerce,
health, or safety. Thus, agencies are
urged to take full account of the impact
on the economy, applicable Federal
laws, policies and national objectives,
including, for example, laws and
regulations relating to antitrust, national
security, small business, product safety,
environment, technological
development, and conflicts of interest.

§1031.3 Consumer Product Safety Act
Amendments.

The Consumer Product Safety Act, as
amended, contains several sections
pertaining to the Commission's
participation in the development and
use of voluntary standards.

(a) Section 7(b) provides that the
Commission shall rely on voluntary
consumer product safety standards
prescribing requirements described in
subsection (a) whenever compliance:
with such voluntary standards would
eliminate or adequately reduce the risk
of injury addressed and it is likely that
there will be substantial compliance
with such voluntary standards. (15
U.S.C. 2056(b)).

(b) Section 5({a)(3) provides that the
Commission shall, following publication
of an advance notice of proposed
rulemaking or a notice of proposed
rulemaking for a product safety rule
under any rulemaking authority
administered by the Commission, assist
public and private organizations or
groups of manufacturers,
administratively and technically, in the
development of safety standards A
addressing the risk of injury identified in
such notice. (15 U.S.C. 2054(a)(3)).

(c) Section 5(a)(4) provides that the
Commission shall, to the extent
practicable and appropriate (taking into
account the resources and priorities of
the Commission), assist public and
private organizations or groups of
manufacturers, administratively and
technically, in the development of
product safety standards and test
methods. (15 U.S.C. 2054(a)(4)).

§1031.4 Effect of voluntary standards
activities on Commission activities.

(a)(1) The Commission, in determining
whether to begin proceedings to develop
mandatory standards under the acts it
administers, considers whether
mandatory regulation is necessary or
whether there is an existing voluntary
standard that adequately addresses the
problem and the extent to which that
voluntary standard is complied with by
the affected industry.

(2) The Commission acknowledges
that there are situations in which
adequate voluntary standards, in
combination with appropriate
certification programs, may be
appropriate to support a conclusion that
a mandatory standard is not necessary.
The Commission may find that a
mandatory standard is not necessary
where compliance with an existing
voluntary standard would eliminate or
adequately reduce the risk of injury
associated with the product, contains
requirements and test methods that
have been evaluated and found
acceptable by the Commission, and it is
likely that there will be substantial and
timely compliance with the voluntary
standard. Under such circumstances, the
Commission may agree to encourage -
industry compliance with the voluntary
standard and subsequently evaluate the

. effectiveness of the standard in terms of

accident and injury reduction for
products produced in compliance with
the standard.

(3) In evaluating voluntary standards,
the Commission will relate the
requirements of the standard to the
identified risks of injury and evaluate
the requirements in terms of their
effectiveness in eliminating or reducing
the risks of injury. The evaluation of
voluntary standards will be conducted
by Commission staff members, including
representatives of legal, economics,
engineering, epidemiological, health
sciences, human factors, other
appropriate interests, and the Voluntary
Standards Coordinator. The staff
evaluation will be conducted in a
manner similar to evaluations of
standards being considered for
promulgation as mandatory standards.

(4) In the event that the Commission
has evaluated an existing voluntary
standard and found it to be adequate in
all but a few areas, the Commission may
defer the initiation of a mandatory
rulemaking proceeding and request the
voluntary standards organization to
revise the standard to address the
identified inadequacies expeditiously. In
such cases, the Commission may
monitor or participate in the
development of these revisions.
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(b) In the event the Commission
determines that there is no existing
voluntary standard that will eliminate or
adequately reduce a risk of injury the
Commission may commence a
proceeding for the development of a
consumer product safety rule or a
regulation in accordance with section 9
of the Consumer Product Safety Act, 15
U.S.C. 2058, section 3(f) of the Federal
Hazardous Substances Act, 15 U.S.C.
1262(f), or section 4(a) of the Flammable
Fabrics Act, 15 U.S.C. 1193(g), as may be
applicable. In commencing such a
proceeding, the Commission will publish
an advance notice of proposed
rulemaking which shall, among other
things, invite any person to submit to the
Commission an existing standard or
portion of an existing standard, or to
submit a statement of intention to
modify or develop, within a reasonable
period of time, a voluntary standard to
address the risk of injury.

(c) The Commission will consider
those provisions of a voluntary standard
that have been reviewed, evaluated, and
deemed to be adequate in addressing
the specified risks of injury when
initiating a mandatory consumer product
safety rule or regulation under the
Consumer Product Safety Act, the
Federal Hazardous Substances Act, or
the Flammable Fabrics Act, as may be
applicable. Comments will be requested
in the advance notice of proposed
rulemaking on the adequacy of such
voluntary standard provisions.

§ 1031.5 Criteria for Commission
participation in voluntary standards
activities.

The Commission will consider the
extent to which the following criteria
are met in considering Commission
participation in the development of
voluntary safety standards for consumer
products:

(a) The likelihood the voluntary
standard will eliminate or adequately
reduce the risk of injury addressed and
that there will be substantial and timely
compliance with the voluntary standard.

(b) The likelihood that the voluntary
standard will be developed within a
reasonable period of time.

(c) Exclusion, to the maximum extent
possible, from the voluntary standard
being developed, of requirements which
will create anticompetitive effects or
promote restraint of trade.

(d) Provisions for periodic and timely
review of the standard, including review
for anticompetitive effects, and revision
or amendment as the need arises.

(e) Performance-oriented and not
design-restrictive requirements, to the
maximum practical extent, in any
standard developed.

(f) Industry arrangements for
achieving substantial and timely
industry compliance with the voluntary
standard once it is issued, and the
means of ascertaining such compliance
based on overall market share of
product production.

(g) Provisions in the standard for
marking products conforming to the
standard so that future Commission
investigation can indicate the
involvement of such products in
accidents and patterns of injury.

(h) Provisions for insuring that
products identified as conforming to
such standards will be subjected to a
testing and certification (including self-
certification) procedure; which will
provide assurance that the products
comply with the standard.

(i) The openness to all interested
parties, and the establishment of
procedures which will provide for
meaningful participation in the
development of such standards by
representatives of producers, suppliers,
distributors, retailers, consumers, small
business, public interests and other
individuals having knowledge or
expertise in the areas under
consideration, and procedures for
affording other due process
considerations.

§ 1031.6 Extent and form of Commission
invoivement in the development of
voluntary standards.

(a) The Commission shall approve
agency “participation”, as defined
below, in the development and support
of voluntary safety standards for
consumer products. The Executive
Director shall approve Commission
activities that are defined below as
“monitoring.” The extent of Commission
involvement will be dependent upon the
Commission's interest in the particular
standards development activity and the
commission's priorities and resources.

(b) The Commission's interest in a
specific voluntary standards activity
will be based in part on the frequency
and severity of injuries associated with
the product, the involvement of the
product in accidents, the susceptibility
of the hazard to correction through
standards, and the overall resources and
priorities of the Commission.
Commission involvement in voluntary
standards activities generally will also
be guided by the Commission's
operating plan and budget.

(c) There are two levels of
Commission involvement in voluntary
standards activities, each of which
reflects a different level of Commission
involvement as set forth below:

(1) Monitoring. Menitoring involves
maintaining an awareness of the

voluntary standards development
process through oral or written inquiries,
receiving and reviewing minutes of
meetings and copies of draft standards,
or attending meetings for the purpose of
observing and commenting during the
standards development process in
accordance with Subpart B of this part.
For example, monitoring may involve
responding to requests from voluntary
standards organizations, standards
development committees, trade
associations and consumer
organizations; by providing information
concerning the risks of injury associated
with particular products, NEISS data,
summaries and analyses of in-depth
investigation reports; discussing
Commission goals and objectives with
regard to voluntary standards and
improved consumer product safety;
responding to requests for information
concerning Commission programs; and
initiating contacts with voluntary
standards organizations to discuss
cooperative voluntary standards
activities.

(2) Participating. Participating
involves regularly attending meetings of
a standard development committee or
group and taking an active part in the
discussions of the committee and in
developing the standard, in accordance
with Subpart B of this part. Under
certain conditions, the Commission will
contribute to the deliberations of the
committee by expending resources to
provide technical assistance [e.g.,
research, engineering support, and
information and education programs)
and administrative assistance (e.g.,
travel costs, hosting meetings, and
secretarial functions) which would
support the development and
implementation of voluntary standards.
Participating may also include
Commission support of voluntary
standards activities as described in
§ 1031.7.

(d) Normally, the total amount of
Commission support given to a
voluntary standards activity shall be no
greater than that of all non-Federal
participants in that activity, except
where it is in the public interest to do so.

(e) In the event of duplication of effort
by two or more groups (either inside or
outside the Commission) in developing a
voluntary standard for the same product
or class of products, the Commission
shall encourage the several groups to
cooperate in the development of a single
voluntary standard.

§ 1031.7 Commission support of voluntary
standards activities.

{a) The Commission’s support of
voluntary safety standards development
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activities may include any one or a
combination of the following actions:

(1) Providing epidemiological and
health science information and
explanations of hazards for consumer
products.

(2) Encouraging the initiation of the
development of voluntary standards for
specific consumer products.

(3) Identifying specific risks of injury
to be addressed in a voluntary standard.

(4) Performing or subsidizing technical
assistance, including research, health
science data, and engineering support, in
the development of a voluntary standard
activity in which the Commission is
participating.

(5) Providing assistance on methods of
disseminating information and
education about the voluntary standard
or its use.

(6) Performing a staff evaluation of a
voluntary standard to determine its
adequacy and efficacy in reducing the
risks of injury that have been identified
by the Commission as being associated
with the use of the product.

(7) Encouraging state and local
governments to reference or incorporate
the provisions of a voluntary standard in
their regulations or ordinances and to
participate in government or industrial
model code development activities, so
as to develop uniformity and minimize
conflicting State and local regulations.

(8) Monitoring the number and market
share of products conforming to a
voluntary safety standard.

(9) Providing for the involvement of
agency personnel in voluntary standards
activities as described in Subpart B of
this Part.

(10} Providing administrative
assistance, such as hosting meetings and
secretarial assistance.

(11) Providing funding support for
voluntary standards development, as
permitted by the agency budget.

(12) Taking other actions that the
Commission believes appropriate in a
particular situation.

(b) [Reserved.]

§1031.8 Voluntary Standards Coordinator.

(a) The Executive Director shall
appoint a Voluntary Standards
Coordinator to coordinate agency
participation in voluntary standards
bodies so that:

(1) The most effective use is made of
agency personnel and resources, and

(2) The views expressed by such
personnel are in the public interest and,
at a minimum, do not conflict with the
interests and established views of the
agency.

(b) The Voluntary Standards
Coordinator is responsible for managing
the Commission’s voluntary standards

program, as well as preparing and
submitting to the Commission a
semiannual summary of its voluntary
standards activities. The summary shall
set forth, among other things, the goals
of each voluntary standard under
development, the extent of CPSC
activity (monitoring or participation; the
current status of standards development
and implementation) and, if any,
recommendations for additional
Commission action. The Voluntary
Standards Coordinator shall also
compile information on the
Commission’s voluntary standards
activities for the Commission's annual
report.

Subpart B—Employee Involvement

§1031.9 Purpose and scope.

(a) This subpart sets forth the
Consumer Product Safety Commission's
criteria and requirements governing
membership and involvement by
Commission officials and employees in
the activities of voluntary standards
development bodies.

(b) The Commission realizes there are
advantages and benefits afforded by
greater involvement of Commission
personnel in the standards activities of
domestic and international voluntary
standards organizations. However, such
involvement might present an
appearance or possibility of the
Commission giving preferential
treatment to an organization or group or
of the Commission losing its
independence or impartiality. Also, such
participation may present real or
apparent conflict of interest situations.

(c) The purpose of this subpart is to
further the objectives and programs of
the Commission and to do so in a
manner that ensures that such
membership and participation:

(1) Is consistent with the intent of the
Consumer Product Safety Act and the
other acts administered by the
Commission, as well as with federal
policy as set forth in the current version
of OMB Circular No. A-119, Federal
Participation in the Development and
Use of Voluntary Standards;

(2) Is not contrary to the public
interest;

(3) Presents no real or apparent
conflict of interest, and does not result
in or create the appearance of the
Commission giving preferential
treatment to an organization or group or
the Commission compromising its
independence or impartiality; and

(4) Takes into account Commission
resources and priorities.

(d) In general, Commission employees
must obtain approval from their
supervisor and appropriate agency

management to be involved in voluntary
standards activities. They should also
strive to apprise the Voluntary
Standards Coordinator, where
practicable, as to their involvement in
voluntary standards activities.

(e) All Commission employees
involved in voluntary standards
activities are subject to any restrictions
for avoiding conflicts of interest and for
avoiding situations that would present
an appearance of bias.

§ 1031.10 Definitions.

For purposes of describing the level of
involvement in voluntary standards
activities for which Commission
employees may be authorized, the
following definitions apply:

(a) Membership. Membership is the
status of an employee who joins a
voluntary standards development or
advisory organization or subgroup and
is listed as a member. It includes all oral
and written communications which are
incidental to such membership.

(b) Participation. Participation is the
active, ongoing involvement of an
official or employee in the development
of a new or revised voluntary standard
pertaining to a particular consumer
product or to a group of products that is
the subject of a Commission hazard
project. These projects should be one of
those that are approved by the
Commission, either by virtue of the
agency's annual budget or operating
plan, or by other specific agency
authorization or decision, and are in
accord with Subpart A. Participation
includes regularly attending meetings of
a standards development committee or
group, taking an active part in
discussions and technical debates,
registering opinions and expending
other resources in support of a voluntary
standard development activity. It
includes all oral and written
communications which are part of the
participation process.

(c) Monitoring. Monitoring is
involvement by an official or employee
in maintaining an awareness of the
voluntary standards development
process by attendance at meetings,
receiving and reviewing minutes of
standards development meetings and
copies of draft standards, and
commenting during the standards
development process. It involves all oral
and written communications which are
part of the monitoring process. These
monitoring activities must be related to
general voluntary standards projects set
forth in the agency's annual budget or
operating plan or otherwise approved by
the agency.
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(d) Observation. Observation is the
attendance by an official or employee at
a meeting of a voluntary standards
development group for the purpose of
observing and gathering information.

(e) Communication. Communication is
the oral or written contact by an official
or employee with a representative or
committee of a voluntary standards
organization or advisory group.

§ 1031.11 Procedural safeguards.

(a) Subject to the provisions of this
subpart and budgetary and time
constraints, Commission employees may
be involved in voluntary standards
activities that will further the objectives
and programs of the Commission, are
consistent with ongoing and anticipated
Commission regulatory programs as set
forth in the agency's operating plan, and
are in accord with the Commission’s
policy statement on participation in
voluntary standards activities set forth
in Subpart A of this part.

(b) Commission employees who are
involved in the development of a
voluntary standard and who later
participate in an official evaluation of
that standard for the Commission shall
describe in any information, oral or
written, presented to the Commission,
the extent of their involvement in the
development of the standard. Any
evaluation or recommendation for
Commission actions by such employee
shall strive to be as objective as
possible and be reviewed by higher-
level Commission officials or employees
prior to submission to the Commission.

(c) Involvement of a Commission
official or employee in a voluntary
standards committee shall be predicated
on an understanding by the voluntary
standards group that participation by
Commission officials and employees is
on a non-voting basis.

(d) In no case shall Commission
employees or officials vote or otherwise
formally indicate approval or
disapproval of a voluntary standard
during the course of a voluntary
standard development process.

() Commission employees and
officials who are involved in the
development of voluntary standards
may not accept voluntary standards
committee leadership positions, e.g.,
committee chairman or secretary.
Subject to prior approval by the
Executive Director, a Commission
employee or official may accept other
committee positions only if it appears to
be clearly in the public interest for the
employee to carry out the functions of
that specific position.

(f) Attendance of Commission
personnel at voluntary standards
meetings shall be noted in the public

calendar and meeting summaries shall
be submitted to the Office of the
Secretary as required by the
Commission’s meetings policy, 16 CFR
Part 1012,

§ 1031.12 Membership criteria.

(a) The Commissioners, their special
assistants, and Commission officials and
employees holding the positions listed
below, may not become members of a
voluntary standards group because they
either have the responsibility for making
final decisions, or advise those who
make final decisions, on whether to rely
on a voluntary standard, promulgate a
consumer product safety standard, or to
take other action to prevent or reduce an
unreasonable risk of injury associated
with a product.

(1) The Commissioners;

(2) The Commissioners’ Special
Assistants;

(3) The General Counsel and General
Counsel Staff;

(4) The Executive Director, the Deputy
Executive Director, and special
assistants to the Executive Director;

(5) The Associate Executive Directors
and Office Directors;

(6) The Director of the Office of
Program Management and Budget and
any Special Assistants to the Director.

(b) All other officials and employees
not covered under § 1031.12(a) may be
advisory, non-voting members of
voluntary standards development and
advisory groups with the advance
approval of the Executive Director. In
particular, the Commission’s Voluntary
Standards Coordinator may accept such
membership.

(c) Commission employees or officials
who have the approval of the Executive
Director to accept membership in a
voluntary standards organization or
group pursuant to paragraph (b) of this
section shall apprise the General
Counsel and the Voluntary Standards
Coordinator prior to their acceptance.

(d) Commission officials or employees
who desire to become 2 member of a
voluntary standards body or group in
their individual capacity must obtain
prior approval of the Commission’s
Ethics Counselor for an outside activity
pursuant to the Commission's Employee
Standards of Conduct, 16 CFR Part 1030.

§ 1031.13 Participation and monitaring
criteria.

(a) Commissien officials, other than
those positions listed in § 1031.12(a),
may participate in or monitor the
development of voluntary safety
standards for consumer products, but
only in their official capacity as
employees of the Comumission and if
permitted to do so by their supervisor

and any other person designated by
agency management procedures. Such
participation or monitoring shall be in
accordance with Commission
procedures.

(b) Employees in positions listed in
§ 1031.12(a) (4), (5), and (6) may, on a
case-by-case basis, participate in or
monitor the development of a voluntary
standard provided that they have the
specific advance approval of the
Commission.

(c) Except in extraordinary
circumstances and when approved in
advance by the Executive Director in
accordance with the provisions of the
Commission’s meetings policy, 16 CFR
Part 1012, Commission personnel shall
not become involved in meetings
concerning the development of
voluntary standards that are not open to
the public for attendance and
observation. Attendance of Commission
personnel at a voluntary standard
meeting shall be noted in the public
calendar and meeting logs filed with the
Office of the Secretary in accordance
with the Commission's meetings policy.

(d) Generally, Commission employees
may become involved in the
development of voluntary standards
only if they are made available for
comment by all interested parties prior
to their use or adoption.

(e) Involvement by Commission
officials and employees in voluntary
standards bodies or standards-
developing groups does not, of itself,
connote Commission agreement with, or
endorsement of, decisions reached,
approved or published by such bodies or
groups.

§ 1031.14 Observation criteria.

A Commission official or employee
may, on occasion, attend voluntary
standards meetings for the sole purpose
of observation, with the advance
approval of his or her supervisor and
any other person designated by agency
management procedures. Commission
officials and employees shall notify the
Voluntary Standard Coordinator, for
information purposes, prior to observing
a voluntary standards meeting.

§ 1031.15 Communication criteria.

(a) Commission officials and
employees, who are not in the positions
listed in § 1031.12(a), or who are not
already authorized to communicate 