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This section of the FEDERAL REGISTER
conlains regulatory documents having
general applicability and legal effect, most
of which ara keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of mew books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 401

[Amdt. 18; Docket No. 6742S]

General Crop Insurance Regulations;
Cranberry Endorsement

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Crop Insurance Regulations (7 CFR Part
401), effective for the 1990 and
succeeding crop years, by adding a new
section, 7 CFR 401.127, the Cranberry
Endorsement. The intended effect of this
rule is to provide the provisions of crop
insurance protection on cranberries in
an endorsement to the general crop
insurance policy.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F, Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone {202] 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations
appeared in the proposed rule as April 1,
1992. This date is corrected herein to
reflect the five-year period set by
Departmental Regulation 1512-1 and is
established as April 1, 1984.

John Marshall, Manager, FCIC, (1)} has
determined that this action is not a
major rule as defined by Executive
Order 12293 because it will not result in:

(a) An annual effect on the economy of
$100 million or more; [(b) major increases
in costs or prices for consumers,
individual industries, Federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, praductivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
Ne. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires infergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC herewith adds to the General
Crop Insurance Regulations (7 CFR Part
401), a new section fo be known as 7
CFR 401127, the Cranberry
Endorsement, effective for the 1990 and
succeeding crop years, to provide the
provisions for insuring cranberries.

On Monday, January 23, 1988, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 3042, to provide the provisions of
crop insurance protection on cranberries
in an endorsement to the general crop
insurance policy. The public was given
30 days in which to submit wriften
comments, data, and opinions on the
proposed rule, but none were received.
Therefore, FCIC herewith adopts the
ru}e published at 54 FR 3042, as a final
rule.

List of Subjects in 7 CFR Part 401

Crop insurance, Cranberries.

Final Rule

Accordingly, pursuant te the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.).
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR Part 401}, effective
for the 1990 and succeeding crop years,
as follows:

PART 401—[AMENDED]

1. The authority citation for 7 CFR
Part 401 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2. Title 7 CFR Part 401 is amended to
add a new section to be known as 7 CFR
401.127, Cranberry Endorsement,
effective for the 1990 and Succeeding
Crop Years, to read as follows:

§401.127 Cranberry endorsement.

The provisions of the Cranberry Crop
Insurance Endorsement for the 1990 and
subsequent crop years are as follows:

Federal Crop Insurance Corporation
Cranberry Endorsement
1. Insured Crop

a. The crop insured will be cranberries
which are grown for processing or fresh
market.

b. Except by written agreement between
you and us ar unless provided by the
actuarial table, we do not insure any acreage:

(1] Unless at least four growing seasans
have elapsed between the date the vines
were set out and the date insurance attaches;

(2) With less than 90 percent of a stand of
bearing vines based on the original planting
pattern; or

(8) That is being renovated and not being
used to produce a full crop for the current
year.

2. Causes of Loss

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period:

(1) adverse weather conditions;

(2) fire;

(3) wildlife;

(4) earthquake;

(5) volcanic eruption;

(6} insects;

(7) plant disease;

(8) if applicable, failure of the irrigation
water supply due ta an unavoidable cause
occurring after insurance attaches; or

(9) failure or breakdown of irrigation
equipment or facilities due to direct damage
to the irrigation equipment or facilities from
an insurable cause of loss if the cranberry
crop is damaged by freezing temperatures
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within 72 hours of such equipment or
facilities failure and the equipment or
facilities could not have been made
operational or replaced within such 72-hour
time period;

unless those causes are excepted, excluded,
or limited by the actuarial table or section 9 of
the general crop insurance policy.

b. We do not insure against any loss
caused by the failure or breakdown of
irrigation equipment or facilities except as
provided in section 2.a.(9) above.

3. Annual Premium

The annual premium amount is computed
by multiplying the production guarantee
times the price election, times the premium
rate, times the insured acreage, times your
share on the date insurance attaches.

4. Insurance Period

a. In addition to the provisions in section 7
of the general crop insurance policy, for
unharvested acreage, the date by which
acreage should have been harvested is added
as one of the dates, the earliest of which is
used to designate the end of the insurance
period. The calendar date for the end of the
insurance period is November 20. The
calendar date for the beginning of the
insurance period is November 21.

b. if you obtain any insurable acreage of
cranberries on or before January 5 of any
crop year, insurance will be considered to
have attached to such acreage at the
beginning of the insurance period if we
inspect such acreage and accept it in writing.
If you convey any acreage of cranberries on
or before January 5 of any crop year,
insurance will not be considered to have
attached to such acreage for that crop year.

5. Unit Division

Cranberry acreage that would otherwise be
one unit, as defined in section 17 of the
general crop insurance policy, may be
divided into more than one unit if you agree
to pay an additional premium if required by
the actuarial table and if for each proposed
unit:

a. you maintain written verifiable records
of acreage and harvested production for at
least the previous crop year and production
reports based on those records are timely
filed to obtain an insurance guarantee; and

b. the acreage planted to insured
cranberries in the county is located on non-
contiguous land.

If you have a loss on any unit, production
records for all harvested units must be
provided. Production that is commingled
between optional units will cause those units
to be combined.

6. Notice of Damage or Loss

In addition to section 8 of the general crop
insurance policy, in case of damage or
probable loss:

a. You must immediately give us written
notice of the loss or probable loss, including
the dates of damage, if probable loss is
determined within 15 days prior to or during
harvest.

b. If you are going to claim an indemnity on
any unit, you must give us notice not later
than 72 hours after the earliest of:

(1) Total destruction of the cranberries on
the unit;

(2) Discontinuance of harvest of any
acreage on the unit; or

(3) The date harvest would normally start
in the area if any acreage on the unit is not to
be harvested.

¢. Unless notice has been given under
section b. above, and in addition to the other
notices required by this section, if you are
going to claim an indemnity on any unit, you
must give us written notice not later than 10
days after the earlier of:

(1) Harvest of the unit; or

(2) November 20 of the crop year.

7. Claim for Indemnity

a. In addition to the provisions of
subsection 9.b. of the general crop insurance
policy, we will not pay any indemnity unless
you authorize us, in writing, to examine and
obtain any records from any person or entity
pertaining to the production and marketing of
the insured cranberries.

b. The indemnity will be determined on
each unit by:

(1) Multiplying the insured acreage by the
production guarantee;

(2) Subtracting from that result the total
production of cranberries to be counted (see
subsection 7.¢.);

(3) Multiplying the remainder by the price
election; and

(4) Multiplying this result by your share.

c. The total production (in barrels) to be
counted for a unit will include all harvested
and appraised production.

(1) Cranberry production which, due to
insurable causes, is determined not to meet
quality requirements of the receiving handler,
would not meet those requirements if
properly handled, and has a value of less
than 75 percent of the market price for
cranberries meeting the minimum
requirements will be adjusted by:

(a) Dividing the value per barrel of such
cranberries by the market price per barrel for
cranberries meeling the minimum
requirements; and

{b) Multiplying the result by the number of
barrels of such cranberries.

(2) Appraised production to be counted will
include:

(a) Potential production lost due to
uninsured causes and failure to follow
recognized good cranberry farming practices;

(b) Not less than the guarantee for any
acreage which is abandoned, damaged solely
by an uninsured cause or destroyed by you
without our consent; and

(c) Any unharvested production.

(3) Any appraisal we have made on insured
acreage will be considered production to
count unless such acreage is:

(a) Not harvested before the harvest of
cranberries becomes general in the county
and reappraised by us;

(b) Further damaged by an insured cause
and reappraised by us; or

(c) Harvested.

{4) We may determine the amount of
production of any unharvested cranberries on
the basis of field appraisals conducted after
the end of the insurance period.

8. Cancellation and Termination Date

The cancellation and termination date is
November 20.

9. Contract Changes

All contract changes will be available at
your service office by August 31 preceding
the cancellation date.

10. Meaning of Terms

a. “Barrel” means 100 pounds of
cranberries.

b. "Direct damage" means actual physical
damage to the equipment or facilities which
is the direct result of an insurable cause of
loss.

c¢. "Harvest" means picking of the
cranberries from the vines for the purpose of
removal from the land.

d. “Irrigation equipment, facilities, and
water supply' means the supply of water and
the mechanical and constructed equipment
and facilities used to deliver the water to the
cranberry crop so as to prevent damage due
to drought or freeze.

e. "Non-contiguous land" means land
which is not touching at any point. Land that
is separated only by a public or private right-
of-way will be considered contiguous.

Done in Washington, DC, on May 2, 1989.
John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 89-11364 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 401
[Amdt. No. 47; Docket No. 6743S]

General Crop Insurance Regulations;
Canning and Processing Bean
Endorsement

AGeNCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the General
Crop Insurance Regulations (7 CFR Part
401), effective for the 1989 and
succeeding crop years, to provide fora
different end of insurance period for
snap beans produced in the State of
Utah insured under the Canning and
Processing Bean Endorsement. The
intended effect of this rule is to amend
the policy for insuring beans to show a
later end of insurance date which more
nearly reflects the growing season of
snap beans in Utah.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
constitutes a review as to the need,
currency, clarity, and effectiveness of
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these regulations under those
procedures. The sunset review date
established for these regulations is April
1, 1994.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(2) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c} significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or expert markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant impact on a substantial
number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is net subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, june 24, 1983;

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Wednesday, March 2, 1988, FCIC
published a final rule in the Federal
Register at 53 FR 6559, to add a new
section 7 CFR 401.118, the Canning
and Processing Bean Endorsement.

Subsequently, on Monday, March 21,
1988, a document correcting such final
rule was published at 53 FR 9099, which
added the inadvertently omitted State of
Utah to the policy for insuring beans. In
adding Utah, and without further
delineation, the end of insurance period
fell in the “all other states” category of
September 20 (7 CFR 401.118.4.). As a
matter of practice, snap beans are not
harvested until 15 days later in Utah
which has the effect of leaving insured
crops without protection,

In order ta provide insurance
protection through the full growing
season for these crops, it is necessary fo
change the end of insurance period for
insured snap beans produced in the

State of Utah from September 20 to
October 5.

On Tuesday, February 21, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 53
FR 7432, to provide for a different end of
insurance period for snap beans
praduced in the State of Utah insured
under the Canning and Processing Bean
Endorsement, which more nearly
reflects the growing season of snap
beans in that state. The public was
given 30 days in which fo submit written
comments, data, and opinions on the
proposed rule, but none were received.
Therefore, FCIC herewith adopts the
rule published at 53 FR 7432 as a final
rule.

List of Subjects in 7 CFR Part 401
Crop insurance regulations; Beans.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S,C. 1501 ef seq.),
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR Part 401}, by
amending the €anning and Processing
Bean Endorsement (7 CFR 401.118),
effective for the 1989 and succeeding
crop years, as follows:

PART 401—[AMENDED]

1. The anthority citation for 7 CFR
Part 401 continues to read as follows:

Authority: 7 U.S.C. 1508, 1516,

2.7 CFR 401.118, Canning and
Processing Bean Endorsement, is

amended by revising subsection 4. to
read as follows:

§401.118 Canning and Processing Bean
Endorsement.

* - - - -

4. Insurance period.

In addition to the provisions in section 7 of
the general crop insurance policy, for
unharvested acreage, the date by which
acreage should have been harvested is added
as one of the dates. the earliest of which is
used to designate the end of the insurance
period. The calendar date for the end of the
insurance period is the applicable date of the
year in which the beans are normally
harvested, as follows:

Delaware, Maryland, and
New Jersey—All Beans........ October 15.
New York—Snap Beans......... September 30.
Utah—All Beans October 5.
All  other
Beans
All  other
Beans

states—Snap

September 20.
states—Lima
October 5.

Done in Washington, DC, on May 2, 1989
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-11385 Filed 5-11-89; 8:45 am|
BILLING CODE 3410-08-M

7 CFR Part 401

[Amdt. 48 Docket No. 68115)
General Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

summaRry: The Federal Crop Insurance
Corporation (FCIC) amends the General
Crop Insurance Regulations (7 CFR Part
401), effective for the 1990 and
succeeding crop years, by changing
several endorsements to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 erop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
palicyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as April 1, 1992,

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (¢) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
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for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of several crop
endorsements to the General Crop
Insurance Policy, contained in the
General Crop Insurance Regulations (7
CFR Part 401), an insured-may be
eligible for a premium reduction in
excess of 5 percent based on that
individual's insuring experience through
the 1983 or 1984 crop year under the
terms and conditions contained in their
particular crop insurance endorsement
for 1984 or 1985. The insured will
continue to receive the benefit of such
reduction subject to several conditions,
one of which being that no premium
reduction will be retained after the 1989
or 1990 crop year.

The FCIC Board of Directors has
suggested that the present premium
reduction be continued, and directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders.

Accordingly, FCIC herein amends all
listed applicable crop insurance
endorsements issued under 7 CFR Part
401 to allow a continuation of the good
experience discount provision so that no
premium reduction will be retained after
the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9825, to amend the General Crop
Insurance Regulations (7 CFR Part 401)
by changing several endorsements to
provide that the premium reduction
gained by insureds through good
insuring experience will extend beyond
the present 1989 crop year expiration.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith

adopts the rule published at 54 FR 9825
as a final rule without change.

List of Subjects in 7 CFR Part 401
Crop insurance.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the General Crop Insurance
Regulations (7 CFR Part 401), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 401—[AMENDED]

1. The authority citation for 7 CFR
Part 401 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

§§ 401.101, 401.103, 401.105, 401.108,
401.111, 401.113, 401.116, 401.117, and
401.124 [Amended]

2. Title 7 CFR 401.101—Wheat
Endorsement; 401.103—Barley
Endorsement; 401.105—0at
Endorsement; 401.106—Rye
Endorsement; 401.111—Corn (Grain)
Endorsement; 401.113—Grain Sorghum
Endorsement; 401.116—Flaxseed
Endorsement; 401.117—Soybean
Endorsement; and 401.124—Sunflower
Endorsement, are amended by revising
subsection 3.b.[1) to read as follows:

3. Annual Premium

b. L

(1) No premium reduction will be retained
after the 1991 crop year;

* * - * -

§401.114 [Amended]

3.7 CFR 401.114—Canning and
Processing Tomato Endorsement, is
amended by revising subsection 4.b.(1)
to read as follows:

4. Annual Premium
* * - * -

b. .

(1) No premium reduction will be retained
after the 1991 crop year:

- - - - *

§401.110 [Amended]

4.7 CFR 401.110—Almond
Endorsement, is amended by revising
subsection 4.b.(1) to read as

follows:

4. Annual Premium

- » - * *
b' - * *

(1) No premium reduction will be retained
after the 1991 crop year;

* - e * *

Done in Washington, DC on May 2, 1989.
John Marshalil,

Manager, Federal Crop Insurance
Corporation.

{FR Doc. 89-11378 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 402
[Amdt. 1; Docket No. 6806S]

Raisin Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Raisin
Crop Insurance Regulations (7 CFR Part
402), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
January 1, 1990.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
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other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.,

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, june 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Raisin
Crop Insurance Regulations (7 CFR Part
402), an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1983
crop year under the terms and
conditions contained in their raisin crop
insurance policy for 1984. The insured
will continue to receive the benefit of
such reduction subject to several
conditions, one of which being that no
premium reduction will be retained after
the 1989 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Raisin Crop Insurance Regulations (7
CFR Part 402) to allow a continuation of
the good experience discount provision
through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9826, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith

adopts the proposed rule published at 54

'FR 9826 as a final rule without change.

List of Subjects in 7 CFR Part 402

Crop insurance, Raisins.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 el seq.),
the Federal Crop Insurance Corporation
amends the Raisin Crop Insurance
Regulations (7 CFR Part 402), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 402—[AMENDED]
1. The authority citation for 7 CFR
Part 402 is revised to read as follows:
Authority: 7 U.S.C. 1506, 1516,

2. Section 7(d) of the Raisin Crop
Insurance Regulations (7 CFR 402.7) is
amended by revising subsection 5.¢.(1)
to read as follows:

§402.7 The application and policy.

" * * - ~
(d) » . a

5. Annual Premium

* * - * -

c. v

(1) No premium reduction will be retained
after the 1891 crop year;
* * - * -

Done in Washington, DC, on May 2, 1989.
John Marshall,
Manager, Federal Crop Insurance
Corporation,
[FR Doc. 89-11368 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 411
[Amdt. No. 2; Docket No. 6834S]

Grape Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

sumMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Grape
Crop Insurance Regulations (7 CFR Part
411), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1990 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as April 1, 1990.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in;
(a) an annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2}
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Grape
Crop Insurance Regulations (7 CFR Part
411), an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1984
crop year under the terms and
conditions contained in their grape crop
insurance policy for 1985. The insured
will continue to receive the benefit of
such reduction subject to several
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conditions, one of which being that no
premium reduction will be retained after
the 1990 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Grape Crop Insurance Regulations (7
CFR Part 411) to allow a continuation of
the good experience discount provision
through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9827, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all palicyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9827 as a final rule without change.

List of Subjects in 7 CFR Part 411
Crop insurance, Grapes.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Grape Crop Insurance
Regulations (7 CFR Part 411), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 411—[AMENDED]

1. The authority citation for 7 CFR
Part 411 is revised to read as follows:

Authority: 7 U.S.C. 1508, 1518.

2. Section 7(d) of the Grape Crop
Insurance Regulations (7 CFR 411.7]) is
amended by revising subsection-5.c.(1)
to read as follows:

§ 411.7 The application and policy.
- - - * .

(d, i

5. Annual Premium,

I T

(1) No premium reduction will be retained
after the 1991 crop year;

» - » * *

Deone in Washington, DC, on May 2, 1989.
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-113686 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 416
[Amdt. 2; Doc. No. 6795S]

Pea Crop Insurance Regulations

AGEeNCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

summMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Pea
Crop Insurance Regulations (7 CFR Part
416), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC., 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures, The sunset review date
established for these regulations is
established as August 1, 1989. These
regulations are currently under review
under the procedures established by
Departmental Regulations 1512-1 and
FCIC will issue a determination as to the
need, currency, clarity, and
effectiveness of these regulations on or
before August 1, 1989.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(2) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or

the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatery Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Pea Crop
Insurance Regulations (7 CFR Part 416),
an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1984
crop year under the terms and
conditions contained in their pea crop
insurance policy for 1985. The insured
will continue to receive the benefit of
such reduction subject to several
conditions, one of which being that no
premium reduction will be retained after
the 1989 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made en the
good experience discount provisions.

Accordingly, FCIC herein amends the
Pea Crop Insurance Regulations (7 CFR
Part 416) to allow a continuation of the
good experience discount provision
through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9828, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
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the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9828 as a final rule without change.

List of Subjects in 7 CFR Part 416
Crop Insurance, Peas.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Pea Crop Insurance
Regulations (7 CFR Part 416), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 416—[AMENDED]

1. The authority citation for 7 CFR
Part 416 is revised to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2. Section 7(d) of the Pea Crop
Insurance Regulations (7 CFR 416.7) is
amended by revising subsection 5.c.(1)
to read as follows:

§416.7 The application and policy.

* * * * *

(d] .-
5. Annual Premium
- - . * .

e

c.
(1) No premium reduction will be retained
after the 1991 crop year;

® * * * -

Done in Washington, DC, on May 2, 1989.
John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 89-11367 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 422
[Amdt. 3; Doc. No. 6800S]
Potato Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Potato
Crop Insurance Regulations (7 CFR Part
422), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a

continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: ]une 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as October 1, 1990.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Potato
Crop Insurance Regulations (7 CFR Part
42?2), an insured may be eligible for a
premium reduction in excess of 5

percent based on that individual's
insuring experience through the 1983
crop year under the terms and
conditions contained in their potato crop
insurance policy for 1984. The insured
will continue to receive the benefit of
such reduction subject to several
conditions, one of which being that no
premium reduction will be retained after
the 1989 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Potato Crop Insurance Regulations (7
CFR Part 422) to allow a continuation of
the good experience discount provision
through the 1991 crop year.

Various amendments to the Potato
Crop Insurance Regulations (7 CFR Part
422 were published, some of which
contained an incorrect amendment
number. While this does not affect the
purpose or intent of the rule, it is
appropriate that these amendment
numbers be corrected. Amendment 2,
published in the Federal Register on
June 22, 1987, at 52 FR 23424, should
read Amendment 1. Amendment 4,
published on January 24, 1989, at 53 FR
3416, should read Amendment 2.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9829, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9829 as a final rule without change.

List of Subjects in 7 CFR Part 422
Crop insurance; Potatoes.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Potato Crop Insurance
Regulations (7 CFR Part 422), effective
for the 1990 and succeeding crop years,
in the following instances:
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PART 422—[AMENDED]
1. The authority citation for 7 CFR
Part 422 is revised to read as follows:
Authority: 7 U.S.C. 1508, 1516.

2. Section 7(d) of the Potato Crop
Insurance Regulations (7 CFR 422.7) is
amended by revising subsection 5.c.(1)
to read as follows:

§ 422.7 The application and policy.

- * » - -
(d] . &
5. Annual Premium

- * - - -
c .

(1) No premium reduction will be retained
after the 1991 crop year.
- * * - *

Done in Washington, DC on May 2, 1989.
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-11370 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 426
[Docket No. 683951

Combined Crop Insurance Regulations
AGENCY: Federal Crop Insurance

Corporation, USDA.

AcTioN: Final rule; removal and
reservation of Part.

SUMMARY: Beginning with the 1988 crop
year, the crops formerly insured under
the combined crop insurance program
were incorporated as separate
endorsements under the General Crop
Insurance Policy. Consequently,
separate regulations for combined crop
insurance are no longer necessary. The
Federal Crop Insurance Corporation
(FCIC) hereby removes and reserves
Part 426 in Chapter IV of Title 7 of the
Code of Federal Regulations (7 CFR Part
426}, Combined Crop Insurance
Regulations.

EFFECTIVE DATE: May 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, Room 4090,
South Building, U.S. Department of
Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: John
Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12201 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical

region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant impact on a substantial
number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Combined Crop Insurance
program, begun in the 1948 crop year,
was, at one time, offered in a majority of
counties throughout the country as a
means of insuring a variety of crops at a
reduced premium rate. The concept of a
combined crop insurance program was
designed to reflect the crop insurance
needs of farmers which leaned strongly
toward less risk management through
crop diversification and covered Barley,
Flax, Oats, Rye, Soybeans, and Wheat.

Over the years, participation in the
combined crop insurance program
dwindled to only five counties in North
Dakota. Several of these counties had
extremely low participation with the
majority of producers preferring crop
insurance coverage on an individual
basis.

On October 9, 1988, the Board of
Directors requested that the Corporation
determine the feasibility of terminating
combined crop insurance with the end
of the 1987 crop year.

At that time, approximately 602
policyholders remained under the
combined crop insurance program.
These were offered individual crop
insurance coverage under applicable
endorsements for the 1988 crop year.

All of these policyholders with a
continuing benefit from good insuring
experience discount were permitted to
continue receiving this benefit through

the 1989 crop year, later amended to be
continued through the 1991 crop year.

Beginning with the 1988 crop year, the
crops formerly insured under the
combined crop insurance program were
incorporated as separate endorsements
under the General Crop Insurance Policy
(7 CFR Part 401, published on July 30,
1987, at 52 FR 28443), as follows:

Barley 7 CFR 401.103

Flax 7 CFR 401.116

Oats 7 CFR 401.105

Rye 7 CFR 401,106

Soybeans 7 CFR 401.117

Wheat 7 CFR 401.101

FCIC published a final rule on
Tuesday, April 19, 1988, at 54 FR 12579,
after the opportunity for public notice
and comment, to allow coverage under
the Combined Crop Insurance
Regulations through the 1987 crop year.

Since this rule relates solely to
internal agency management and does
not effect the public, good cause is
shown for publishing this rule as final
without the opportunity for notice and
comment.

List of Subjects in 7 CFR Part 426
Crop insurance, Combined crops.
Final Rule

PART 426—[REMOVED AND
RESERVED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
herewith removes and reserves Part 426
of Chapter IV in Title 7 of the Code of
Federal Regulations (Combined Crop
Insurance Regulations).

Authority: Secs. 7 U.S.C. 15086, 1516.

Done in Washington, DC, on May 2, 1989.
John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 89-11362 Filed 5-11-89; 8:45 am|]
BILLING CODE 3410-08-M

7 CFR Part 430

[Amdt. 1; Docket No. 6808S]
Sugar Beet Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

summARY: The Federal Crop Insurance
Corporation (FCIC) amends the Sugar
Beet Crop Insurance Regulations (7 CF
Part 430), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by

=)
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insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as October 1, 1990.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) an annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or [c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Sugar Beet
Crop Insurance Regulations (7 CFR Part
430), an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1984
crop year (1985 in Arizona and
California) under the terms and
conditions contained in their sugar beet
crop insurance policy for 1985 (1986 in
Arizona and California). The insured
will continue to receive the benefit of
such reduction subject to several
conditions, one of which being that no
premium reduction will be retained after
the 1990 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Sugar Beet Crop Insurance Regulations
(7 CFR Part 430) to allow a continuation
of the good experience discount
provision through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9831, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9831 as a final rule without change.

List of Subjects in 7 CFR Part 430
Crop insurance, Sugar beets.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Sugar Beet Crop Insurance
Regulations (7 CFR Part 430), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 430—{AMENDED]
1. The authority citation for 7 CFR
Part 430 is revised to read as follows:
Authority: 7 U.S.C. 1506, 1516.

2. Section 7{d) of the Sugar Beet Crop
Insurance Regulations (7 CFR 430.7) is

amended by revising subsection 5.c.(1)
to read as follows:

§ 430.7 The application and policy.
* » * * -

[ d) ® e

5. Annual Premium
* . * - -

c' L

(1) No premium reduction will be retained
after the 1991 crop year;
- * * - L

Done in Washington, DC, on May 2, 1989,
John Marshall,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-11372 Filed 5-11-89; 8:45 am|
BILLING CODE 3410-08-M

7 CFR Part 433

[Amdt. 2; Docket No. 6835S]

Dry Bean Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Dry
Bean Crop Insurance Regulations (7 CFR
Part 433), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
established as April 1, 1992.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
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in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Dry Bean
Crop Insurance Regulations (7 CFR Part
433), an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1984
crop year under the terms and
conditions contained in their dry bean
crop insurance policy for 1985. The
insured will continue to receive the
benefit of such reduction subject to
several conditions, one of which being
that no premium reduction will be
retained after the 1989 crop year.

The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Dry Bean Crop Insurance Regulations (7
CFR Part 433) to allow a continuation of
the good experience discount provision
through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9831, to provide that the premium
reduction gained by insureds through
good insuring experience will extend

beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9831 as a final rule without change.

List of Subjects in 7 CFR Part 433
Crop Insurance, Dry bean.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
amends the Dry Bean Crop Insurance
Regulations (7 CFR Part 433), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 433—[AMENDED]
1. The authority citation for 7 CFR
Part 433 is revised to read as follows:
Authority: 7 U.S.C. 1506, 1516.

2. Section 7(d) of the Dry Bean Crop
Insurance Regulations (7 CFR 433.7) is
amended by revising subsection 5.c.(1)
to read as follows:

§ 433.7 The application and policy.

- * * - »
(d) * & &
5. Annual Premium.

* * * - -

c:
(1) No premium reduction will be retained
after the 1991 crop year;
* * * * .

Done in Washington, DC, on May 2, 1989.
John Marshall
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 89-11369 Filed 5-11-89; 8:45 am|
BILLING CODE 3410-08-M

7 CFR Part 436

[Amdt. 1; Docket No. 6814S]

Tobacco (Guaranteed Production Plan)
Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Tobacco
(Guaranteed Production Plan) Crop
Insurance Regulations (7 CFR Pait 436),
effective for the 1990 and succeeding

crop years, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration. The intended effect of this
rule is to allow a continuation of good
experience discount for all present
policyholders who are eligible for a
premium reduction, while FCIC reviews
the entire good experience discount
issue for all policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
August 1, 1989. These regulations are
currently under review under the
procedures established by Departmental
Regulations 15121 and FCIC will issue
a determination as to the need,
currency, clarity, and effectiveness of
these regulations on or before August 1,
1989.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
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Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed. '

Under the provisiens of the Tobacco
(Guaranteed Production Plan) Crop
Insurance Regulations (7 CFR Part 436),
an insured may be eligible for a
premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1983
crop year under the terms and
conditions contained in their tobacco
crop insurance policy for 1984. The
insured will continue to receive the
benefit of such reduction subject to
several conditions, one of which being
that no premium reduction will be
retained after the 1989 crop year.

The FCIC Board of Directors and
directed that a study be made of the
entire premium reduction for good
experience issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Tobacco {Guaranteed Production Plan)
Crop Insurance Regulations (7 CFR Part
436) to allow a continuation of the good
experience discount provision through
the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9833, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9833 as a final rule without change.

List of Subjects in 7 CFR Part 436
Crap insurance, Tobacco.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Tobacco (Guaranteed
Production Plan) Crop Insurance
Regulations (7 CFR Part 436), effective

for the 1990 and succeeding crop years,
in the following instances:

PART 436—[AMENDED]

1. The authority citation for 7 CFR
Part 436 is revised to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2. Section 7(d) of the Tobacco
(Guaranteed Production Plan) Crop
Insurance Regulations (7 CFR § 436.7) is
amended by revising subsection 5.c.(1)
to read as follows:

§ 436.7 The application and policy.

* * * * *
[d) * A »
5. Annual Premium

* * * * -
c' .-

(1) No premium reduction will be retained
after the 1991 crop year;
* - * - -

Done in Washington, DC, on May 2, 1989.
John Marshall,
Manager, Federal Crop Insurance
Corporation,
[FR Doc. 89-11361 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-08-M

7 CFR Part 437
[Amdt. 1; Docket No. 6810S)

Sweet Corn Crop Insurance
Reguiations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) amends the Sweet
Corn Crop Insurance Regulations (7 CFR
Part 437), effective for the 1990 and
succeeding crop years, to provide that
the premium reduction gained by
insureds through good insuring
experience will extend beyond the
present 1989 crop year expiration. The
intended effect of this rule is to allow a
continuation of good experience
discount for all present policyholders
who are eligible for a premium reduction
while FCIC reviews the entire good
experience discount issue for all
policyholders.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,

currency, clarity, and effectiveness of
these regulations under those ‘
procedures. The sunset review date
established for these regulations is
established as June 1, 1989. These
regulations are currently under review
under the procedures established by
Departmental Regulations 1512-1 and
FCIC will issue a determination as to the
need, currency, clarity, and
effectiveness of these regulations on or
before August 1, 1989.

John Marshall, Manager, FCIC, (1) has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons and will not have a
significant economic impact on a
substantial number of small entities.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Under the provisions of the Sweet
Corn Crop Insurance Regulations (7 CFR
Part 437), an insured may be eligible for
a premium reduction in excess of 5
percent based on that individual's
insuring experience through the 1983
crop year under the terms and
conditions contained in their sweet corn
crop insurance policy for 1984. The
insured will continue to receive the
benefit of such reduction subject to
several conditions, one of which being

that no premium reduction will be
retained after the 1989 crop year.
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The FCIC Board of Directors directed
that a study be made of the entire
premium reduction for good experience
issue as it might apply to all
policyholders. FCIC therefore believes
that the status quo should be maintained
until a determination is made on the
good experience discount provisions.

Accordingly, FCIC herein amends the
Sweet Corn Crop Insurance Regulations
(7 CFR Part 437) to allow a continuation
of the good experience discount
provision through the 1991 crop year.

On Wednesday, March 8, 1989, FCIC
published a notice of proposed
rulemaking in the Federal Register at 54
FR 9834, to provide that the premium
reduction gained by insureds through
good insuring experience will extend
beyond the present 1989 crop year
expiration to allow a continuation of
good experience discount for all present
policyholders who are eligible for a
premium reduction while FCIC reviews
the entire good experience discount
issue for all policyholders.

The public was given 30 days in which
to submit written comments, data, and
opinions on the proposed rule, but none
were received. Therefore, FCIC herewith
adopts the proposed rule published at 54
FR 9834 as a final rule without change.

List of Subjects in 7 CFR Part 437
Crop insurance, Sweet corn.
Final Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
amends the Sweet Corn Crop Insurance
Regulations (7 CFR Part 437), effective
for the 1990 and succeeding crop years,
in the following instances:

PART 437—[AMENDED]

1. The authority citation for 7 CFR
Part 437 is revised to read as follows:

Authority: 7 U.S.C. 15086, 1518.

2. Section 7(d) of the Sweet Corn Crop
Insurance Regulations (7 CFR § 437.7) is
amended by revising subsection 5.c.(1)
to read as follows:

§ 437.7 . The application and policy.
(d) w 'y
5. Annual Premium

* * * - *
C-'..

(1) No premium reduction will be retained
after the 1991 crop year;

* * »~ * *

Done in Washington, DC, on May 2, 1989.
John Marshall,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 89-11371 Filed 5-11-89; 8:45 am|]
BILLING CODE 3410-08-M

Agricuitural Marketing Service

7 CFR Part 910
[Lemon Reg. 665]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 665 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
405,000 cartons during the period May 14
through May 20, 1989. Such action is
needed to balance the supply of fresh
lemons with market demand for the
period specified, due to the marketing
situation confronting the lemon industry.
DATES: Regulation 665 (§ 910.965) is
effective for the period May 14 through
May 20, 1989.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administratien Branch,
F&V, AMS, USDA, Room 2523, South
Building, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 475-
3861.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 15121 and has
been determined to be a “non-major"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are approximately 85 handlers
of lemons grown in California and
Arizona subject to regulation under the

lemon marketing order and
approximately 2500 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual gross
revenues for the last three years of less
than $500,000, and small agricultural
service firms are defined as those whose
gross annual receipts are less than
$3,500,000. The majority of handlers and
producers of California-Arizona lemons
may be classified as small entities.

This regulation is issued under
Marketing Order No. 910, as amended (7
CEFR Part 910), regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act,”" 7 U.S.C. 601-674), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee (Committee) and upon other
available information. It is found that
this action will tend to effectuate the
declared policy of the Act.

This regulation is consistent with the
California-Arizona lemon marketing
policy for 1988-89. The Committe met
publicly on May 9. 1989, in Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and unanimously recommended
a quantity of lemons deemed advisable
to be handled during the specified week.
The Committee reports that demand for
lemons is strong.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information became
available npon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting. Il is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.
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For the reasons set forth in the
preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stal. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.965 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§910.965 Lemon Regulation 665.

The quantity of lemons grown in
California and Arizona which may be
handled during the period May 14, 1989,
through May 20, 1989, is established at
405,000 cartons.

Dated: May 10, 1989.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Divisfon.

[FR Doc. 88-11590 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 919
[Docket No. FV-89-031]

Peaches Grown in Mesa County,
Colorado; Increase in Expenses and
Assessment Rate for 1988-89 Fiscal
Period

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule authorizes an
increase in expenditures for the
Administrative Committee (committee)
established under Marketing Order 919
for the 1988-89 fiscal year. The expenses
are increased from $1,830 to $12,248.70.
Of this increase, $5,716.35 would come
from an increase in assessments from
$0.01 to $0.042572 per bushel of fresh
peaches produced and handled in the
production area. The remainder of the
increase will come from other funds
available to the committee, The increase
in funds is needed to cover
administrative costs and other
obligations through the remainder of the
fiscal year. The increase in Federal
assessments will be balanced by a
refund to handlers of unused assessment
funds from termination of a State
marketing order which had operated
jointly with the Federal program.
EFFECTIVE DATES: July 1, 1988 through
June 30, 1989 [§ 919.227).

FOR FURTHER INFORMATION CONTACT:
George Kelhart, Marketing Order

Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-So., Washington,
DC 20090-6456, telephone (202) 475~
3919.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 919 [7 CFR Part 919]
regulating the handling of peaches
grown in Mesa County, Colorado. The
order is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-874], hereinafter
referred to as the “Act.”

This rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein,

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities. The purpose
of the RFA is to fit regulatory actions to
the scale of business subject to such
actions in order that small businesses
will not be unduly or disproportionately
burdened. Marketing orders issued
pursuant to the Act, and rules issued
thereunder, are unique in that they are
brought about through group action of
essentially small entities acting on their
own behalf. Thus, both statutes have
small entity orientation and
compatibility.

Small agricultural producers have
been defined by the Small Business
Administration (SBA) [13 CFR 121.2] as
those having annual gross revenues for
the last three years of less than $500,000.
Small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. It is
estimated that approximately 28
handlers of Colorado peaches are
currently subject to regulations under
the marketing order each season. There
are approximately 260 producers in
Mesa County, Colorado. The majority of
these handlers and producers may be
classified as small entities,

A final rule establishing expenses in
the amount of $1,830 for the committee
for the fiscal period ending June 30, 1989,
was published in the Federal Register on
July 19, 1988 [53 FR 27153). That final
rule fixed an assessment rate of $0.01
per bushel to be levied on Mesa County
peach handlers during the 1988-89 fiscal
period.

Since 1939, the Federal marketing
order program for peaches grown in
Mesa County, Colorado, had been
operated jointly with a State marketing
order for peaches grown in the county.
However, the Colorado Department of

Agriculture terminated the State order
effective March 1, 1989, after it failed in
a continuance referendum conducted by
the State. The Colorado Commissioner
of Agriculture has determined that
unused assessments collected under the
State program are to be refunded to
handlers in the industry. Because State
assessments accounted for
approximately 96 percent of the
combined assessments collected by the
two orders, the Federal committee has
been placed in an emergency financial
situation for the remainder of this fiscal
year.

In a meeting held February 23, 1989,
the committee voted unanimously to
increase its budget of expenses from
$1,830 to $12,248.70. Reserves and
unexpended assessments accounted for
$1,365.35 in Federal order funds at the
time of the State order termination. Of
the needed $10,418.70 increase in
expenditures, $5,716.35 will come from
the increased assessment of $0.042572
per bushel. An additional $4,667 will be
provided from the State's marketing
order budget to collect information
relating to the number of orchards and
trees, and the amount of mosaic disease
found in Mesa County peach trees. This
annual study has been conducted in the
past under auspices of the State
marketing order. However, the State
government has approved the transfer of
funds to the Federal order so that the
study can be conducted this Spring.
Finally, $500 will also be transferred
from the State for another State order
obligation already incurred, but for
which an invoice had not been received
at the time the State order was
terminated.

Expenditures totalling $12,248.70 for
the remainder of the fiscal year are
expected to include personnel salary
and benefits ($2,092.18), office expenses
($590.00), insurance ($250.00), committee
expenses ($90.00), market research and
development ($5,167.00) and contingency
reserves ($4,059.52).

Notice inviting comments on the
increase in expenses and assessment
rate for the 1988-89 fiscal period was
published in the Federal Register on
April 6, 1989 [54 FR 13891]. The comment
period ended April 17, 1989. One
comment was received from the SBA
which stated objections to the increase
in the assessments.

In its comment, the SBA contends that
the Department's RFA certification
statement fails to prove that this action
would not have a significant economic
impact on a substantial number of small
entities. The SBA also contends that the
unanimous support for the assessment
change by the committee should not
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outweigh the demonstrated opposition
ta assessments revealed in the Colorado
State referendum.

The SBA contends that because the
bulk of the assessments were generated
from the State order, and because the
Colorado Department of Agriculture
terminated the order for lack of support,
the industry does not support the
continuation of assessments in the range
recommended by the committee and
proposed by the Department. This
conclusion is not valid for several
reasons. The proposed assessment of
just over 4 cents recommended by the
committee is significantly less than the
29 cents that had been authorized under
the State order for the 198889 fiscal
period. Likewise, the 1988-89
assessment funds collected under the
State order totalled approximately
$39,000, while this reassessment will
provide $5,716.35 in funding, A
significant portion of the State's
assessment was used for market
prometion {paid advertising). However,
projects involving paid advertising are
not authorized under the Federal order.
Also, the committee considers the
Federal marketing order as the only
available way to ensure continued
shipments of high quality Mesa County
peaches. The committee contends that
minimum quality requirements are
essential in fostering the consumer
satisfaction needed to maintain and
expand its markets. Without the Federal
marketing order’s regulation of peach
quality, below-grade peaches could be
marketed which could ultimately
depress markets and reduce demand for
the crop. Finally, lack of support for the
State order does not necessarily mean
there is na support of the Federal order.
As noted, the two orders provided
different services for the industry. The
absence of adverse industry comments
to the committee's recent, unanimous
recommendation te continue the Federal
order is an indication of the industry’s
support for the Federal order.

The SBA states that the proposed rule
did not include a breakdown of the
industry to show the number of small
businesses that would be affected by the
proposal, and that the Department did
not altempt to quantify the ameunt of
income lost as a result of the proposed
increase in the assessment rate. Further,
if did not attempt to quantify the effect
on the profitability of the small firms in
the Mesa County peach industry.
Information on the number of handlers
and producers of Mesa County peaches
is included in this final rule. Such
information was used by the AMS in
arriving at its determination that this
action will not have a significant

economic impact on a substantial
number of small entities.

The Department recognizes that this
action will impose some additional costs
on handlers and that some of these costs
may be passed on to producers.
However, these costs will be
significantly offset by the benefits
derived from the operation of the
Federal marketing order. In view of the
foregoing, the comment from the SBA is
denied.

Therefore, the Administrator of the
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of the information
and recommendation submitted by the
committee, the comment from the SBA
and other available information it is
found that this final rule will tend to
effectuate the declared policy of the Act.

This final rule should be expedited
because the committee needs ta have
authority to pay its expenses, which are
incurred on a continuous basis for the
remainder of the 1988-89 fiscal period,
in view of the emergency financial
situation caused by the termination of
the State order. In addition, handlers are
aware of this action which was
recommended at a public meeting.
Therefore, it is also found that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
[5 U.S.C. 553].

List of Subjects in 7 CFR Part 919

Marketing agreement and order,
Peaches, Colorade.

For reason set forth in the preamble,
§ 919.227 is amended as follows:

Note: The following section will not be
published in the annual Code of Federal
Regulation.

PART 919—PEACHES GROWN IN
MESA COQUNTY, COLCRADO

1. The authority citation for 7 CFR
Part 919 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. Section 919.227 is amended as
follows:

§919.227 (Amended)

Section 919.227 is amended by
changing expenses from "$1,830" to
“$12,248.70™ and by changing the
assessment rafe from "“$0.01"" per bushel
of assessable peaches ta “$0.042572" per
bushel of assessable peaches.

Dated: May 8, 1989,
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
[FR Doc. 88-11400 Filed 5-11-89; 8:45 am|
EILLING CODE 3410-02-M

7 CFR Part 928
[Docket No. FV-89-006]

Papayas Grown in Hawali; Final Rule
Reapportioning Membership on the
Papaya Administrative Committee and
Establishing Public Member
Nomination Procedures

AGENCY: Agricultural Marketing Service,
USDA.

AcCTION: Final rule.

suMMARY: This final rule reapportions
the membership on the Papaya
Administrative Committee (committee)
to bring grower and handler
membership into more appropriate
balance. This action reduces the number
of grower members representing District
2 from two to one to reflect reduced
production in that district. In addition,
this rule adds a public member to the
committee and establishes eligibility
requirements and nomination
procedures for that member in order to
add public input to commitiee:
deliberations. It will also restrict any
one grower organization from having
more than two members and alternates
on the commiftee in an effort to provide
a wider range of viewpoints on the
committee. This action was
unanimously recommended by the
Papaya Administrative Committee,
established under Marketing Order 922.

EFFECTIVE DATE: May 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Patrick Packnett, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O:
Box 96458, Room 2525-S, Washington,
DC 20080-6456; telephone 202-475-3862.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No. 828
|7 CFR Part 928; 53 FR 863, January 14,
1988], regulating the handling of papayas
grown in Hawaii. The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended |7
U.S.C. 801-674]}, hereinafter referred to
as the Act.

This fimal rule has been reviewed
under Executive Order 12261 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major’
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
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Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 122 handlers
of papayas regulated under this
marketing order, and approximately 344
producers in the regulated area. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.2] as those
having annual gross revenues for the
last three years of less than $500,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of papaya handlers and
producers in Hawaii may be classified
as small entities.

Pursuant to § 928.20 of the order, the
committee currently consists of 13
members. Each member has an
alternate. Ten of the members are
growers and three are handlers. Seven
grower members represent District 1,
two grower members represent District
2, and one grower member represents
District 3. Each grower organization is
permitted to have up to three members
on the committee. The three handler
members are nominated from the
production area at large.

Section 928.20 also allows the number
of grower and handler members and
alternate members on the committee
and the composition of the committee
between growers and handlers to be
changed as provided in paragraph (o) of
§ 928.31. This section also provides that
the committee may be increased by one
public member and alternate member, to
be nominated by the committee and
selected by the Secretary. In addition,
the committee, with the approval of the
Secretary, may prescribe the
qualifications of, and the nominating
procedure for, the public member and
alternate. Paragraph (o) of § 928.31 also
authorizes the committee, with the
approval of the Secretary, to redefine
the districts into which the production
area is divided, and reapportion
membership on the committee. Any such
changes are required to reflect, insofar
as practicable, structural changes within
the industry and shifts in papaya
production within the production area.

Originally, the marketing order
provided for a committee of 13 members
which, were allocated among four
districts. In 1985, a rule was put into
effect to redesignate the area into three
districts [50 FR 1439]. Committee
membership was also reapportioned to
provide for the current allocation. In
1988, the marketing order was amended
to reflect these changes, to authorize
and provide for the appointment of a
public member and alternate, and to
authorize changes to be made in the
composition and size of the committee
[53 FR 863].

To reflect current industry structure,
this final rule revises § 928.120 to
reallocate three of the seven grower
member positions in District 1 as
handler positions. This increases the
number of handler positions on the
committee from three to six. The six
handler members will be nominated
from the production area at large. The
committee indicated that more
marketing expertise is needed in
committee deliberations and that the
current handler membership is
inadequate to meet these needs. The
unanimous recommendation indicates
that District 1 growers believe that they
will be adequately represented with four
members. Furthermore, the six major
handlers in the industry are actually six
packinghouses which, to a considerable
extent, represent the interests of various
grower groups which utilize the packing
facilities.

Secondly, the number of grower
members representing District 2 which is
comprised of the county of Kauai which
consists of the islands of Kauai and
Niihau; the county of Maui which
consists of the islands of Maui, Molakai,
Lanai, and Kahoolawe; and Kalawao
County is reduced from two to one.
Papaya production in Hawaii totaled
67,500,000 pounds in 1988. Production in
District 2 has declined from 6.7 million
pounds in 1984 1o 1.8 million pounds in
1988 as a result of weather and disease
problems and the abandonment of
substantial papaya plantings on the
island of Maui. Production in Districts |
and 3 has remained relatively stable
during this period of time. Further,
District 2 currently only accounts for
approximately 2.7 percent of the total
production in this area. Therefore, rather
than increase the representation of
Districts 1 and 3, the committee
proposed to reduce the representation of
District 2.

The third change adds a public
member and alternate to the committee.
This change was recommended by the
committee in order to provide valuable
consumer input in committee
deliberations. The qualifications and

nomination procedures for the public
member will be prescribed in new
§ 928.122.

The public member and alternate
member will be nominated by the PAC
and will serve a two-year term to
coincide with the term of office of the
grower and handler members of the
committee. To qualify to be nominated,
public member and alternate member
candidates will be expected to certify
that they are able to devote sufficient
time to regularly attend committee
activities and to familiarize themselves
with the background and economics of
the papaya industry. The public member
and alternate member must be residents
of the production area and not represent
any agricultural interest. The public
member and alternate are not to have a
financial interest in, or be associated
with, the production, processing,
financing, or marketing of papayas.
These requirements are intended to
ensure that a public member and
alternate from within the production
area is nominated who will have
sufficient time to devote to committee
activities, will fairly represent consumer
interests, and will not be influenced by
any factions within the industry.

The fourth and final change reduces
the number of grower and alternate
members any one grower organization is
permitted to have on the committee from
three to two, This will allow more
grower organizations to become
involved in committee decision-making
and provide a wider range of viewpoints
on the committee. Representation from
many grower segments is desirable to
assure that there will be full discussion
on all matters before the committee and
that all views are expressed before
decisions are made.

Based on this action, the PAC will
consist of six grower members, six
handler members, and one public
member and their respective alternates.
With the reduction of one grower
position in District 2, the committee size
will remain at 13 members.

Notice of this action was published in
the Federal Register on March 10, 1989
(54 FR 10155). The comment period
ended April 10, 1989. No comments were
received.

This action is intended to provide for
additional handler and public input and
equitable and balanced representation
on the committee. This action will not
impose any additional costs on
producers or handlers. Furthermore, it
will increase the effectiveness of the
committee and benefit growers and
handlers.

After consideration of the information
and recommendation submitted by the
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commitiee, it is found that this action
will tend to effectuale the declared
policy of the Act.

Based on the above, the Administrator
of AMS has determined that this action
will not have a significant economic
impact an a substantial number of small
entities.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553). It is important that the
changes hereinafter set forth be in effect
as soon as possible so that nomination
meetings for the new term of office can
[:2 conducted and reflect the new
commitfee composition as provided for
in this final action. Nomination meetings
are scheduled to begin on May 15, 1989..

The additional in?ormation collection:
requirements resulting from the addition
of a public member fo the committee
have been approved by Office of
Management and Budget under the
Paperwork Reduction Act of 1980, 44
U.S.C., Chapter 35, and assigned OMB
No. 05810102,

Lists of Subjects in 7 CFR Part 928

Marketing agreements and orders,
Papayas, Hawaii.

For the reasons set forth in the
preamble, 7 CFR Part 928 is amended as
folfows: (The folfowing changes will be
published in the Code of Federal
Regulations.)

PART 9286—PAPAYAS GROWN IN
HAWAN

1. The authority citatien for 7 CFR
Part 928 continues ta read as follows:

Authority: Secs, 1-19; 48 Stat. 31, as/
amended; 7 U.S.C. 601-874.

2. Section 928.120 is revised to read as
follows:

§928.120 Committee reapportionment.

The Papaya Administrative
Committee shall consist of 13 members
and alternate members. Six of the
members shall represent growers, and
six shall represent handlers. Four
grower members and their alternates
shall represent District 1, one grower
member and alternate shall represent
District 2, and one grower member and
alternate shall represent District 3. No
grower organization shall have more
than two members on the committee.
The six handler members shall be
nominated from the production area at
large. One voting public member and
alternate shall also be included on the
committee. The eligibility requirements
and nomination procedures for the
public member and alternate are
specified in § 928.122.

3. A new § 928.122 is added to read as
falows:

§928.122 Public member eligibility
requirements and nomination procedures.

(a) The public member and alternate
member shall be nominated by the
Papaya Administrative Committee and
shall serve a two-year term which
coincides with the term of the grower
and handler members of the committee.

(b) Public member and alternate
member candidates should be able to
devote sufficient time to attend
committee activities regularly and to
familiarize themselves with the
background and economies of the
papaya industry.

(c) The public member and alternate
member shall be residents of the
production area.

(d) Public member and alternate
member candidates shall not represent
an agricultural interest and shall not
have a financial interest in, or be
associated with, the production,
processing, financing, or marketing of
papayas.

Dated: May 8, 1989.

Robert €. Keeney,

Deputy Director; Fruit and Vegetable
Division.

|FR Doc. 89-11399 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-02-M

Rural Electrification Administration

7 CFR Part 1772

[REA Bulletin 345-150, et al; REA Form
515aetall

Telephone Standards and
Specifications; Construction of Direct
Buried Plant, et al.

AGENCY: Rural Electrification
Administration, USDA.

acrion: Final rules,

summany: The Rural Electrification
Administration (REA) hereby amends 7
CFR 1772.97, Incorporation by Reference
of Telephone Standards and
Specifications, by issuing revised
Bulletins: 345150, Specifications and
Drawings for Construction of Direct
Buried Plant, REA Fornm 515a; 345151,
Specifications and Drawings for Conduit
and Manhele Construction, REA Form
515¢; 345-152, Specifications and
Drawings for Underground Cable
Installation, REA Form 515d; 345-153,
Specifications and Drawings for
Construction of Pole Lines and Aerial
Cables, REA Form 515f; and 345-154,
Specifications and Drawings for Service
Entrance and Station Protector
Installation, REA Form 515g. The latest

revision of these specifications was
September 1979, Sinee that date,
significant changes have occurred
within the telephone industry, incliding
changes in constraction materials,
engineering designs and procedures,
testing requirements and consfroction
methods. These revised forms
incorporate these changes into the
outside plant specifications. The major
changes are the addition of new
construction units for (1) buried filled
fiber optic cable, (2) aerial filled fiber
optic cable, (3) aerial filled cable, (4]
fiber optic splicing, (5] aerial, buried and
underground splice elosures and
organizers for fiber optic cables, (6]
network interface devices, (7)
handholes, and (8] underground fiber
optic cable. See the Background section
of Notice for a more detailed listing of
changes. These actions will make it
possible for REA telephone borrowers (o
continue to provide their subscribers
with the most modern and efficient
telephone service.

DATE: These final rules are effective July
1, 1989.

FOR FURTHER INFORMATION CONTACT:
Garnett G, Adams, Chief, Outside Plant
Branch, Teleecommunications Staff
Division, Rural Efectrification
Administration, Washington, DC 20250-
1500, telephone (202) 382-8667. The Final
Regulatory Impact Analysis describing
the options considered in developing
these rules and the impact of
implementing each option is available
on request from the above office.

SUPPLEMENTARY INFORMATION: Pursuant
to the Rural Electrification Act, as
amended (7 U.S.C. 901 et seq.), REA
hereby amends 7 CFR 1772.97,
Incorporation by Reference of
Telephone Standards and
Specifications, by issuing revised
Bulletins: 345-150, Specifications and
Drawings for Construction of Direct
Buried Plant, REA Form 515a; 345-151,
Specifications and Drawings for Conduit
and Manhole Construction, REA Form
515¢; 345-152, Specifications and
Drawings for Underground Cable
Installation, REA Form 515d; 345-153,
Specifications and Drawings for
Construction of Paole Lines and Aerial
Cables, REA Form 515f; and 345-154,
Specifications and Drawings for Service
Entrance and Station Protector
Installation, REA Form 515g. These
incerporations by reference were
approved by the Director of the Federal
Register oan December 30, 1983.

These actions have been reviewed in
aceordance with Executive Order 12291,
Federal Regulation. These actions will
not (1) have an annual effect on the
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economy of $100 million or more; (2)
result in a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; (3) result in significant adverse
effects on competition, employment,
investment or productivity, innovation,
or on the ability of the United States-
based enterprises to compete with
foreign-based enterprises in domestic or
export markets. Therefore, these rules
have been determined to be “not major."”

These actions do not fall within the
scope of the Regulatory Flexibility Act.
REA has concluded that promulgation of
these rules would not represent a major
Federal action significantly affecting the
quality of the human environment under
the National Environmental Policy Act
of 196 (42 U.S.C. 432 et seq. [1976}) and,
therefore, does not require an
environmental impact statement or an
environmental assessment.

This regulation contains no
information or recordkeeping
requirement which requires approval
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3507 et seq.).

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.851, Rural Telephone Loans and
Loan Guarantees, and 10.852, Rural
Telephone Bank Loans. For the reasons
set forth in the Final Rule related Notice
to 7 CFR 3015, Subpart V (50 FR 47034,
November 14, 1985), this program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

The availability of the specifications
is set forth in the bulletins.

Background

REA has issued a series of
publications entitled “bulletins" which
serve to implement the policies,
procedures and requirements for
administering its loan and loan
guarantee programs and the security
instruments which provide for and
secure REA financing. In the bulletin
series, REA issues standards and
specifications for the construction of
telephone facilities with REA loan
funds. REA is revising REA Bulletins
345-150, 345-151, 345-152, 345-153, and
345-154. These specifications were last
revised in September 1979. Since that
time there have been many technical
changes in telecommunications. New
construction materials, such as fiber
optic cable, filled aerial cable, and
network interface devices, have been
introduced. These new materials require
new construction and installation
specifications. There have also been
changes in testing and grounding

requirements and construction
techniques. Following is a list of the
main changes in each of the
specifications:

1. REA Form 515a, Specifications and
Drawings for Construction of Direct
Buried Plant:

a. Addition of larger capacity buried
plant pedestals and more optional
accessory items for all sizes of
pedestals.

b. Inclusion of an extra-large serving
area interface cabinet and additional
accessory options for all size cabinets.

c. Elimination of the Trenched Filled
Cable and Wire Assembly Unit, BFCT.
Provides a suffix “T" to the Buried Filled
Cable Unit, BFC, for identification of
cable which will be placed at the
specified depth by trenching only.

d. Inclusion of suffix “P" to the BFC
unit for identification of predesignated
buried filled cable that will be very
difficult to bury.

e. Provision for suffix “HIC" to the
BFC unit to indicate screened cable
designated for TIC carrier systems.

f. Inclusion of assembly units for the
direct burial of filled fiber optic cable.

g. Inclusion of an assembly unit for
the splicing of fiber optic cables.

h. Provisions for the use of mini
loading coils.

i. Provisions for designating diameter
and length of rod, including use of suffix
“S" to identify sectional ground rods
related to housing ground assemblies.

j. Establishment of (a) a Housing
Ground Assembly Unit, BM2B, for the
installation of a bonding connector
bracket within an existing housing and
{b) an existing facility bonding unit,
BM2C for bonding new cables in
existing facilities.

k. Clarification of Ripping-Unit, BM76,
to include multiple passes, if necessary
to achieve required depth.

1. Provisions for a suffix “O" to the HB
unit to identify a buried splice closure
for filled fiber optic cable, including the
fiber organizer.

m. Clarification of the definition of the
Cable Splicing Assembly Unit, HC.

n. Elimination of the use of a
refraction seismograph in determining
the soil composition for burying cable
by plowing, ripping, and trenching.

2. REA Form 515c¢, Specifications and
Drawings for Conduit and Manhole
Construction:

a. Establishment of a Section UH—
Handhole Assembly Unit (Pedestrian
Traffic only)

b. Requirement that a test mandrel be
pulled through all ducts of a completed
section of conduit to ensure proper
alignment,

c. Provision allowing precast
manholes and collars as an acceptable

alternative to poured manholes and
brick collars.

3. REA Form 515d, Specifications and
Drawings for Underground Cable
Installation.

a. Clarification of the definition of the
Cable Splicing Assembly Unit, HC.

b. Establishment of a Section HO—
Fiber Optic Splicing Assembly Units.

¢. Combining Sections HU and HUF
into a new HU—Underground Splice
Closure Assembly Units and elimination
in the new HU unit of the distinction
between straight and straight-branch
type closures.

d. Provisions for HU unit options,
identified by suffixes, for a filled splice
closure, a filled fiber optic splice closure
with fiber organizer and a pressurized
splice closure.

e. Replacement in the new HU unit
designations for sizing of the closure,
with cable pair count and guage for
previously-specified cable diameter and
closure volume.

f. Provisions for suffixes “H" and
“HIC" in Sections U and UF to indicate
screened cables for Tl and TIC carrier
systems.

g. Provisions for the use of mini
loading coils.

h. Establishment of a Section UO—
Underground Filled Fiber Optic Cable
Assembly Units.

4. REA Form 515f, Specifications and
Drawings for Construction of Pole Lines
and Aerial Cables:

a. Establishment of a Section CO—
Aerial Filled Fiber Optic Cable
Assembly Units.

b. Establishment of a Section CW—
Aerial Filled Cable Assembly Units,

c. Provision for a sufix “A" in Sections
C, CO, and CW to indicate when
aluminum-clad steel strand will be used.

d. Provision for suffix “HIC" in
Sections C, CF, and CW to indicate
screened cable designated for TIC
carrier systems.

e. Deletion of Section DW—Figure 8
Distribution Wire Assembly Units.

f. Provisions for broadening the types
of aerial splice closures to include free-
breathing, nonfilled, filled, filled type
without encapsulant, pressurized, and
splice closures and organizers for fiber
optic cables, and deleting closures for
Figure 8 distribution wire.

g. Clarification of the definition of the
HC—Cable Splicing Assembly Units.

h. Establishment of a Section HO—
Fiber Optic Splicing Assembly Units.

i. Provisions for an extra large serving
area interface cabinet and additional
accessory options for all size cabinets.

j- Elimination of the NPE, Guy
Assembly Units on Existing Poles,
Provided a suffix “N" under the PE unit
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to identify guys installed on existing
poles.

k. Provisions, under PF, for plate and
screw type anchors.

1. Provisions for a five-pair
unprotected terminal block and mini
loading coils in the PG unit.

m. Deletion of assembly units PG5-1,
PG17-1, PG17-3, PG33-1, and PG33-3 for
Figure 8 distribution wire.

n. Deletion of assembly units PM30-
26, 51, and 101, and PM52-2 from Section
PM-Ground and Miscellaneous
Assembly Units.

5. REA Form 515g, Specifications and
Drawings for Service Entrance and
Station Protector Installation:

a. Clarification of the measurement of
the BM71-Rock Excavating Unit, by
adding after the word trenching, the
words blasting, sawing, etc.

b. Establishment of a Section NI-
Network Interface Assembly Units.
Provisions under the NI unit for
numerous options, each being identified
by a suffix, to indicate the many

variations that the assembly unit may
take.

c. Provision for fuffix “G" under
Section P-Protector Assembly Units, to
indicate that gas tube type station
protectors are to be furnished.

d. Deletion of assembly units P1-9,
P1-9F2, P1-9F86, P1-10, P1-10F2 and P1-
10F6 from Section P-Protector Assembly
Units.

e. Deletion of assembly unit PM3 from
Section PM-Ground and Miscellaneous
Assembly Units.

f. Deletion of, under Section SE-
Service Entrance Assembly Unit, the
requirement whereby a drop exceeding
300 feet is charged as 300 feet to SE and
the remaining distance as a buried filled
cable unit.

These additions and changes are
included in the REA specifications so
that telephone borrowers can continue
to provide their subscribers with the
most up-to-date and efficient telephone
service.

No public comments were received as
a result of publication of the proposed

rules in the Federal Register on October
4, 1988.

List of Subjects in 7 CFR Part 1772

Loan programs—communications,
Telecommunications, Telephone.

In view of the above, REA hereby
amends 7 CFR 1772 by issuing revised
Bulletins 345-150, 345-151, 345-152, 345~
153, and 345-154.

PART 1772—[AMENDED]

1. The authority cited for Part 1772 is
revised to read as follows, and all
authorities following the sections are
removed.

Authority: 7 U.S.C. 901 et seq., 7 U.S.C. 1921
et seq.

2. The table in § 1772.97 is amended
by revising the entries for Bulletins 345-
150, 345-151, 345-152, 345-153, and 345-
154 to read as follows:

§1772.97 Incorporation by reference of
telephone standards and specifications.

REA
Bulletin
No.

Specification No.

Date last issued

Tide of standard or specificiation

345-150
345-151
345-152
345-153
345-154

July 1989

Form 515....

Form 515g July 1989

.. July 1989...
.. July 1889...
. July 1989...

REA Specifications and Drawings for Construction of Direct Buried Plant.

. REA Specifications and Drawings for Conduit and Manhole Construction.

. REA Specifications and Drawings for Underground Cable Installation.

. REA Specifications and Drawings for Construction of Pole Line and Aerial Cables.
REA Specifications and Drawings for Service Entrance and Station Protection Instaliation

Dated: May 8, 1989
Jack Van Mark,
Acting Administrator.
[FR Doc. 89-11404 Filed 5-11-89; 8:45 am|
BILLING CODE 3410-15-M

Farmers Home Administration
7 CFR Parts 1944, 1955, and 1965

SFH Loan Making, Security Servicing
and Management of Inventory

Property

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: Farmers Home
Administration (FmHA) amends its
regulations on the making of single
family housing (SFH) subsequent loans,
security servicing and the management
of SFH inventory property. This action
is taken to expand and clarify the intent
of the regulations. The intended effect is
to make FmHA regulations on loan
making, security servicing and the

management of inventory property
clearer and more responsive to the
needs of the Agency and the public.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Joyce M. Halasz, Senior Realty
Specialist, Property Management
Branch, Single Family Housing Servicing
and Property Management Division,
Farmers Home Administration, USDA,
Room 5309 South Agriculture Building,
Washington, DC 20250, telephone (202)
382-1452.

SUPPLEMENTARY INFORMATION:
Classification

This final action has been reviewed
under USDA procedures in
Departmental Regulation 1512-1, which
implements Executive Order 12291 and
has been determined to be “nonmajor"
since the annual effect on the economy
is less than $100 million and there will
be no significant increase in cost or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions. Furthermore, there will be no

adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States based enterprises to compete
with foreign based enterprises in
domestic or import markets. This action
is not expected to substantially affect
budget outlay or affect more than one
agency or to be controversial. The net
result is to provide better service to
rural communities.

Background/Discussion

On July 25, 1988, FmHA published a
proposed rule (53 FR 27863) on SFH loan
making and management of inventory
property. FmHA now publishes these
proposed revisions for final rule. In
addition, FmHA is making changes to
implement provisions of recent
legislation and to include two cross
reference and clarification changes in ils
SFH security servicing regulations.

On September 14, 1988, FmHA
published an interim final rule (with
request for comments) (53 FR 35638)
pursuant to the Agricultural Credit Act
of 1987 which include changes to 7 CFR
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Part 1955. That rulemaking action
primarily affects farmer program
(CONACT) portions of the
aforementioned Part. This rulemaking
action primarily affects housing
borrowers/properties and has no impact
on the intent or changes in 7 CFR Part
1955 as a result of the Agricultural
Credit Act of 1987,

Programs Affected

These programs/activities are listed
in the Catalog of Federal Domestic
Assistance under Nos:

10.410
10.411
10.415
10.417

Low income housing loans.

Rural housing site loans.

Rural rental housing loans.

Very low income housing repair
loans and grants.

10.427 Rural rental assistance payments.

Intergovernmental Consultation

For the reasons set forth in the Final
Rule related Notice(s) to 7 CFR Part
3015, Subpart V, 10.410 and 10.417 and
are excluded from the scope of
Executive Order 12372 which requires
Intergovernmental consultation with
State and local officials. The remaining
programs are subject to
intergovernmental consultation with
State and local officials.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, “Environmental Program." It
is the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and in
accordance with the National
Environmental Policy Act of 1869, Public
Law 91-90, an Environmental Impact
Statement is not required.

Regulatory Flexibility Act

This final rule has been reviewed with
regard to the requirements of the
Regulatery Flexibility Act (5 U.S.C. 601-
612). The undersigned has determined
and certified by signature of this
document that this rule will not have a
significant economic impact on a
substantial number of small entities
since this rulemaking action does not
directly involve small entities nor does
it add/remove any authorities which
would affect small entities.

Discussion of Comments

The proposed rule published in the
Federal Register (53 FR 27863) on July
25, 1988, provided for a 60-day comment
period. Nine comments were received
during the 60-day comment period. Four
comments were received shortly after

the comment period, and although
received late, were considered in
developing this final rule. Of the 13
comments, 12 were from housing
advocacy groups relating to FmHA
proposal to make single family houses
available for lease to community based
organizations to shelter the homeless.
One comment was received relating to
historic preservation as it relates to
inventory property. No comments were
received from Agency personnel. The
following is a summary of the comments
by section number:

Part 1944—Subpart A

Section 1944.17(f)—This section deals
with making subsequent Section 502
loans for essential repairs even though
the subseguent loan may cause the total
indebledness to exceed the market
value of the security. No comments were
received. Therefore, the Agency adopts
the proposed rule.

Part 1955—Subpart B

Section 1955.55(e)—This section deals
with off-site procurements. No
comments were received. Therefore, the
Agency adopts the proposed rule,
however, it has been renumbered to
§ 1955.55(1).

Section 1955.60—This section deals
with redemption rights. No comments
were received. Therefore, the Agency
adopts the proposed rule.

Section 1955.61—This section deals
with evictions of persons occupying
inventory property. No comments were
received. Therefore, the Agency adopts
the proposed rule.

Section 1955.63(c)—This section deals
with the suitability determination of
single family housing property. No
comments were received. Therefore, the
Agency adopts the proposed rule.

Section 1955.64—This section deals
with the repair policy of housing
property. A comment was received
regarding § 1955.64(a). The commentor
suggested that FmHA provide gnidance
on how a servicing official can identify
historic property. Guidance on making
this determination is currently contained
in § 1955.137 of Subpart C of Part 1955.
FmHA concurs that guidance should be
provided in § 1955.64(a) and has
included a reference to § 1955.137(b). A
comment was received regarding FmHA
policy, as it relates to historic property,
of not repairing property defined as
“Nonprogram (NP)" unless the cost of
repairs would increase the market value
of the property by at least the cost of the
repairs. FmHA policy is not to repair
any NP property unless the repairs will
increase the market value by a like
amount. However, the regulation has
been expanded to clarify that FmHA

will make necessary repairs to preserve
the historic integrity of properties that
are or are not eligible for listing on the
National Register of Historic Places.

Section 1955.66—This section deals
with leasing SFH inventory property. A
commentor suggests that FmHA include
in this section a provision on the leasing
of historic properties to protect their
historic integrity. FmHA concurs with
this recommendation and has adopted
same.

Section 1955.72—This section deals
with utilization of inventory property by
the Federal Emergency Management
Agency (FEMA) or by public bodies and
nonprofit organizations to shelter the
homeless. With one exception, all the
comments received on this proposed
rule dealt with utilization of FmHA
single family housing inventory property
by the homeless. The comments can be
summarized into nine separate areas
which are addressed as follows:

1. The first comment addresses
Exhibit C to 7 CFR Part 1955, Subpart B,
This exhibit was not published in the
Federal Register, however, it can be
obtained at any FmHA office. The
commentors recommend this exhibit be
published in the Federal Register. The
exhibit conltains a fact sheet, the
Agency's Memorandum of
Understanding with the Department of
Health and Human Services regarding
the availability of FmHA properties for
lease by public bodies and nonprofit
organizations to provide transitional
housing for the homeless, and a sample
lease form. FmHA intention in not
publishing this exhibit is to provide the
necessary flexibility to administer such
a program. The bulk of the exhibit is a
sample lease. Leases vary from state to
state. If a lease were published as a
section of the subject regulation, no
changes could be made to the sample
without proper clearances. If the lease
did not comply with a State law or
contained a provision inconsistent with
the intent of the lease, FmHA could not
revise it without a lengthy and formal
clearance process which could take
several months and effectively prevent
the utilization of property by the
homeless. Through our network of over
2,000 local FmHA offices, we believe
that the exhibit is readily available to
the public, and provides the flexibility
and responsiveness necessary to
administer this program. Therefore, the
Agency does not adopt this suggestion.

Based upon comments received,
FmHA has broadened the information
contained in the exhibit. The exhibit
references changes (as addressed in this
rulemaking document) and specifically
addresses responsibilities of FmHA and
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the public body or nonprofit
organization to ensure success of the
program. Due to intervening
amendments made to Subpart B, the
information which was contained in
proposed Exhibit C is now contained in
Exhibit D.

2. The second comment deals with
FmHA intention to make available for
lease to public bodies and nonprofit
organizations to provide transitional
housing for the homeless only properties
which have been defined by the Agency
as "Nonprogram (NP)." The commentors
believe that FmHA should make both
program and nonprogram (NP) units
available for lease under this program.
The purpose of the FmHA program is to
provide financial assistance to program
applicants with very-low, low, or
moderate income to purchase adequate
but modest housing in rural areas.
Although there is no statutory
requirement to do so, FmHA believes
program properties should be made
available for purchase by program
applicants. This policy is strongly
supported by housing advocacy groups.
This furthers the objectives of the
Section 502 rural housing program.
Making program properties available for
extended leases would remove these
properties from the housing stock for
potential applicants. Accordingly,
FmHA does not adopt this comment.
However, FmHA will sell a program
property to a public body or nonprofit
organization for shelter for the homeless
and provide such entities with the same
preference as a program purchaser.

3. The third comment deals with
FmHA proposal to lease properties to
public bodies and nonprofit
organizations for a period not to exceed
three years. Commentors recommended
the period be extended from three to ten
or fifteen years. This would permit use
of Housing and Urban Development
(HUD) transitional housing funds to
cover operating costs, for which a 10-
vear lease is required. FmHA concurs
with this comment, and will make
properties available for lease up to 10
Vears.

4. The fourth comment deals with
FmHA proposal to require the sponsor
to bring the property to habitable
condition, if not already habitable,
befare it can be utilized to shelter the
homeless. The first concern was due to
the proposed length of the lease
(proposed for three years), which would
not provide sponsors with the
opportunity to recover such costs. The
second concern had to do with the
sponsors financial ability to make such
repairs, possibly making the program

unworkable. As mentioned above,

FmHA will now make these properties
available for lease for up to 10 years,
therefore making recovery of repair
costs feasible. In addition, FmHA will
bear the costs of removing any health or
safety hazards from the property prior to
formally executing a lease. The sponsor
will be responsible for cosmetic-type
repairs such as painting, floor covering,
etc.

5. The fifth comment deals with
FmHA making inventory properties
available for sale to public bodies and
nonprofit organizations. The subject
proposed rulemaking action only dealt
with making properties available for
lease, not sale, Therefore, FmHA will
not address this comment at this time,
but will propose another rulemaking
action in the very near future to address
sale of inventory property to shelter the
homeless. In the interim, there is nothing
to preclude a public body or nonprofit
organization from purchasing FmHA
inventory property under the sale
provisions contained in Subpart C of
Part 1955 of this chapter. Some of the
suggested additions to our sale
procedures to facilitate this program
include: a special retention time for
which [program or nonprogram)
inventory properties are held
exclusively for sale to public bodies and
nonprofit organizations; a discount of 10
percent off the price at which the
property was most recently offered for
sale: payment of all closing costs of the
transferee (the purchaser) by FmHA;
priority to occupants of these properties
to obtain FmHA financing should the
sponsor desire to sell same; no program
or nonprogram inventory properties
should be sold to other than program
applicants or public bodies and
nonprofit organizations until after
referral to HUD for a determination of
whether the property should be made
available to the homeless; a fifty year
repayment plan, availability of two
percent of the mortgage amount for
transfer costs, reduced interest rates,
and no down payment requirement
when the sale is to a public body or
nonprofit organization,

6. The sixth comment suggests that
FPmHA develop and maintain a list of
community based organizations
interested in obtaining such properties
for lease, purchase or conversion for the
benefit of very-low, low-income or
homeless persons and families, and
notify such organizations of the
availability of FmHA inventory
properties. While FmHA is interested in
working with such organizations and
public bodies, we believe such an entity
should make contact with FmHA if they

are interested in our inventory property.

In Fiscal Year 1988, FmHA acquired
approximately 15,000 single family
dwellings. To notify all public bodies
and nonprofit organizations of all
available FmHA inventory property
would be burdensome on FmHA
personnel and the public body or
nonprofit organization if there was

no need for such properties. Each of our
approximately 2000 county offices is
aware of inventory properties available
for sale and/or lease in the County
Office area and will provide a list of
such properties upon request from a
public body or nonprofit organization.
To create a constant stream of
paperwork from FmHA to these entities
does not appear to be cost or time
effective for either party. FmHA stands
ready and willing to assist any such
entity which desires to purchase or
lease an FmHA inventory property.
Therefore, this comment is not adopted.

7. The seventh comment relates to
prohibitions against the use of other
federal funds or public monies in
acquiring, leasing or otherwise making
use of FmHA inventory units to shelter
the homeless. There was no such
prohibitions in the proposed rule nor do
we intend to create same in this final
rulemaking action. FmHA strongly
supports the utilization of other public
monies, or private funds, to support this
endeavor,

8. The eighth comment centers around
one of the conditions of the proposed
sample lease of FmHA inventory
property to public bodies and nonprofit
organizations. The sample lease states
that such properties will provide
“temporary" housing for the homeless in
rural areas. The commentor
recommends that FmHA impose use
restrictions on the sale of properties for
low income and homeless persons and
families, but that no such restrictions be
imposed in any lease. FmHA partially
concurs with this comment. We concur
that the term, “temporary housing for
the homeless,” may be too restrictive,
however, having no use restrictions in a
Jease could invite abuse and leave the
Agency and the public body or nonprofit
organization open to potential criticism.
FmHA will amend the lease to limit the
use of the property to provide
transitional housing for the homeless.
Comments concerning the sale of
property are not appropriate to this
rulemaking action, but we will consider
the comment in the development of our
proposed rulemaking action on the sale
of the subject properties. Under present
rules, if a public body or nonprofit
organization wants to purchase a FmHA
inventory property, no use restrictions
are imposed.
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9. The ninth comment suggested that
FmHA provide technical assistance
grants to public bodies and nonprofit
organizations to implement this
program. While FmHA concurs that
public bodies and nonprofit
organizations may need technical
assistance to make this a successful
endeavor and is pleased to make
properties available to achieve this goal,
there are no appropriations for this
purpose; therefore, FmHA cannot adopt
this comment.

10. A final comment was received
relating to advertising and sale of FmHA
inventory property in the State of
Alabama. Although the subject
rulemaking action does not address sale
provisions or advertising practices of the
Agency, contained in 7 CFR Part 1955,
Subpart C, the comment is considered.
The commentor's first concern is that
FmHA is not providing, through real
estate brokers, sufficient outreach or
advertising to reach minority applicants
for the purchase of inventory property.
All open listing agreements and
exclusive broker contracts between
FmHA and real estate brokers contain
Nondiscrimination Certifications. The
Nondiscrimination Certification requires
real estate brokers to follow “Fair
Housing" guidelines; train agents in
nondiscrimination policies and laws;
utilize minority media when advertising
FmHA properties for sale in
predominantly white neighborhoods;
and follow nondiscriminatory hiring
policies. All advertising is required to
contain the “Equal Opportunity
Housing” logo. FmHA regulations
(§ 1955,146(c)), require special efforts to
reach minority purchasers. When FmHA
lists five or more properties for sale
under an exclusive listing agreement in
the same subdivision, an “Affirmative
Fair Housing Marketing Plan" is
required. The commentor’s second
concern is that real estate brokers are
discouraging sales to minority
purchasers. No specific cases were
mentioned, therefore FmHA could not
investigate; however, the commentor
stated they called real estate brokers
handling FmHA inventory property
sales and requested a list of all FmHA
inventory properties available for sale.
The brokers responded by
recommending that the potential
purchaser identify the area in which
they desire to purchase a property and
then recontact the broker to determine if
any property is available. It is common
practice for a real estate broker to ask a
purchaser to identify his or her
requirements in order to locate and
show only those properties which would
meet them. FmHA does not find

reasonable cause for concern over these
comments; however, we offer the
following statistics to support this
finding. According to the 1980 census,
twenty-six percent of the residents of
Alabama are minority. For the fiscal
year ending September 30, 1988, forty-
three percent of all FmHA SFH loans
made in Alabama were to minorities.
For that same period, forty-five percent
of all FmHA credit sales in Alabama
were made to minorities.

In addition to the aforementioned
revisions, FmHA is also making the
following cross-reference amendments
and clarifications to Subpart C of Part
1965:

1. In § 1965.104(b)(3), a cross-reference
is made to the revision made in this
rulemaking action to Subpart A of Part
1944 of this chapter regarding
subsequent SFH loans.

2. In § 1965.105(b)(2) regarding
payment of taxes by FmHA on behalf of
the borrower, there is insufficient
guidance provided on how these taxes
are amortized. Although § 1965.105
contains a paragraph on amortizing the
tax voucher, there is no specific
reference to this paragraph in paragraph
(b)(2). Accordingly, we have included a
cross-reference to clarify this section.
This amendment was not proposed for
rulemaking since it is merely an
administrative cross-reference insertion.

3.In § 1965.104(e)(2) regarding
amortizing tax vouchers, there is no
cross-reference to Subpart G of Part
1951 of this chapter. Subpart G contains
SFH servicing regulations and
provisions on amortizing vouchers.
Accordingly, we have included a cross-
reference to clarify this subparagraph.
This amendment was not proposed for
rulemaking since it is merely an
administrative cross-reference insertion.

List of Subjects
7 CFR Part 1944

Grant programs—Housing and
community development, Home
improvement, Loan programs—Housing
and community development, Low and
moderate income housing—Rental,
Mobile homes, Mortgages, Rural
housing, Subsidies.

7 CFR Part 1955

Government acquired property,
Government property management.

7 CFR Part 1965

Administrative practice and
procedure, Loan programs, Housing and
community development, Low and
moderate income housing—Rental,
Rural areas.

Therefore, Chapter XVIII, Title 7,
Code of Federal Regulations, is
amended as follows:

PART 1944—HOUSING

1. The authority citalion for Part 1944
continues to read as follows:

Authority: 42 U.S.C. 1480, 5 U.S.C. 301, 7
CFR 2.23,7 CFR 2.70.

Subpart A—Section 502 Rural Housing
Loan Policies, Procedures, and
Authorizations

2.In § 1944.17, paragraph (f) is added
to read as follows:

§ 1944.17 Maximum loan amounts.

- * * * *

(f) When a subsequent loan is needed
for repairs essential to protect the
Government's security interest, the total
FmHA indebtedness may exceed the
market value of the security by no more
than the amount of the subsequent loan
plus a reasonable amount for closing
costs.

PART 1955—PROPERTY
MANAGEMENT

3. The authority citation for Part 1955
continues to read as follows:

Authority: 7 U.S.C. 1989, 42 U.S.C. 1480, 5
U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70.

Subpart B—Management of Property

4. In § 1955.55, paragraph (f) is added
to read as follows:

§ 1955.55 Taking abandoned real or
chattel property into custody and related
actions.

* * » * *

(f) Off-site procurements.
Circumstances may require off-site
procurement action(s) to be taken by
FmHA to protect custodial, security or
inventory property from damage or
destruction and/or protect the
Government's investment in the
property. Such procurements may
include, but are not limited to
construction or reconstruction of roads,
sewers, drainage work or utility lines.
This type work may be accomplished
either through FmHA procurement or
cooperative agreement. However, if
FmHA is obtaining a service or product
for itself only, it must be a procurement
and any such actions will be in
accordance with FmHA Instruction
2024-A (available in any FmHA office).
Funding will come from the appropriate
insurance fund.

(1) Conditions for procurement. Such
expenditures may be made only when
all of the following conditions are met:
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(i) A determination is made that
failure to procure work would likely
result in a property loss greater than the
expenditure;

(ii) There are not other feasible means
(including cooperative agreements) to
accomplish the same result;

(iii) The recovery of such advance(s)
is not authorized by security
instruments in the case of security or
custodial property (no such limitation
exists for inventory property):

(iv) Written documentation supporting
subparagraphs (i), (ii) and (iii) has been
obtained from the authorized program
official;

(v) Approval has been obtained from
the appropriate Assistant Administrator.

(2) Direct procurement action. Where
direct procurement action is
contemplated, an opinion must be
obtained from the Regional Attorney
that:

(i) FmHA has the authority to enter
the off-site properly to accomplish the
contemplated work, or

(ii) A specific legal entity has
authority to grant an easement {right-of-
way) to FmHA for the contemplated
work and such an easement, in a form
approved by the Regional Attorney, has
been obtained.

(3) Cooperative agreements.
Cooperative agreements between FmHA
and other entities may be made to
accomplish the requirement where the
principal purpose is to provide money,
property, services or items of value to
state or local governments or other
recipients to accomplish a public
purpose. Exhibit C of this subpart
(available in any FmHA office) is an
example of a typical cooperative
agreement. A USDA handbook
providing detailed guidance for all
parties is available from the USDA—
Office of Operations and Finance.
Although cooperative agreements are
not a contracting action, the authority,
responsibility and administration of
these agreements will be handled
consistent with contracting actions.

(4) Consideration of maintenance
agreements. Maintenance requirements
must be considered in evaluating the
economic benefits of off-site
procurements. Where feasible,
arrangements or agreements should be
made with state, local governments or
other entities to ensure continued
maintenance by dedication or
acceptance, lelter agreements, or other
applicable statutes.

5. Sections 1955.60 and 1955.61 are
revised to read as follows:

§ 1955.60 Inventory property subject to
redemption by the borrower.

If inventory property is subject to
redemption rights, the State Directar,
with prior approval of OGC, will issue a
State Supplement giving guidance
concerning the former borrower's rights,
whether or not the property may be
leased or sold by the Government,
payment of taxes, maintenance, and any
other items OGC deems necessary to
comply with State laws. Routine care
and maintenance will be provided
according to § 1955.64 of this subpart to
preserve and protect the property.
Repairs are limited to those essential to
prevent further deterioration of the
property or to remove a health or safety
hazard to the community in accordance
with § 1955.64{a) of this subpart unless
State law permits full recovery of cost of
repairs in which case usual policy on
repairs is applicable. If the former
borrower with redemption rights has
possession of the property or has a right
to lease proceeds, FmHA will not rent
the property until the redemption period
has expired unless the State Director
obtains prior authorization from OGC.
Further guidance on sale subject to
redemption rights is set forth in
§ 1955.138 of Subpart C of this Part.

§ 195561 Eviction of persons occupying
inventory real property or dispossession of
persons in possession of chattel property.

Advice and assistance will be
obtained from OGC where eviction from
realty or dispossession of chattel
property is necessary. Where OGC has
given written authorization, eviction
may be effected through State courts
rather than Federal courts when the
former borrower is involved, or through
local courts instead of Federal/State
courts when the party occupying/
possessing the FmHA property is not the
former borrower. In those cases, a State
Supplement will be issued to provide
explicit instructions. For MFH, eviction
of tenants will be handled in accordance
with Subpart L of Part 1944 of this
chapter and with the terms of the
tenant's lease. If no written lease exists,
the State Director will obtain advice
from OGC.

6. In § 1955.63, paragraph (c] is revised
to read as follows:

§ 1955.63 Suitability determination.
» - * * -

(c) Housing property. Property which
secured housing loans will be classified
as "program” or “nonprogram (NP)."
After a determination of whether the
property is suited for retention in the
respective program, the repair policy
outlined in § 1955.64(a) of this subpart
will be followed. In determining whether

a property is suited for retention in the
program, items such as size, design,
possible health and/or safety hazards
and obsolescence due to functional,
economic, or locational conditions must
carefully be considered. Generally,
program property will meet, or can be
realistically repaired to meet, the
standards for existing housing outlined
in Subpart A of Part 1944 of this chapter
except the requirements relating to size
and/or design features will not be
considered provided the property is
typical of modest homes in the area. The
cost of repairs will generally not be
considered in determining suitability.
Since houses, sites and locations vary
widely throughout the country,
discretion and sound judgment must be
used in determining suitability. The
majority of houses FmHA acquires will
be suited for retention and classified as
program property. In some instances,
property will not be suited for retention
in the program and will be classified as
“nonprogram (NP)" property. Situations
of this type include, but are not limited
to:

(1) A dwelling which has been
enlarged or improved to the point where
it is clearly above modest in size, design
and/or cost.

(2) When a determination is made that
the property should not have been
financed originally.

(3) A dwelling brought into the
program as an existing dwelling which
met program standards at the time it
was originally financed by FmHA but
which does not conform to current
policies. This includes older and/or
larger houses of a type which have
proven to create excessive energy and/
or maintenance costs to very-low and
low-income borrowers.

{4) A dwelling which is obsolete due
to location, design, construction or age.

(5) A dwelling which requires major
redesign/renovation to be brought to
program standards.

- * - -

7. In § 1955.64, the inlroductory text
and paragraphs (a) introductory text and
(a){1) are revised to read as follows:

§ 1955.64 Securing, maintaining, and
repairing inventory property.

When property is acquired, the
servicing official shall inspect the
property and take the necessary steps to
see that it is secured and maintained,
“NO TRESPASSING," "FOR SALE"
(with Equal Housing Opportunity logo
and telephone number of the
appropriate contact person) or other
appropriate signs may be posted on the
property at the discretion of the
responsible official. The servicing
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official is responsible for initiating
actions to assure that the value of the
inventory property is preserved. If real
property (exclusive of improvements) is
unsafe, refer to § 1955.137(e) of Subpart
C of Part 1955 of this Part for further
guidance. Substantial improvement or
repair of property located in a flood or
mudslide hazard area is subject to the
limitation outlined in Exhibit C,
Paragraph 3b (1) and (2) of Subpart G of
Part 1940 of this chapter, and § 1955,56
of this subpart,

(a) Basic repair policy. After a
determination of suitability is made,
repairs will be accomplished in
accordance with the following
provisions. Properties that are listed or
are eligible for listing on the National
Register of Historic Places, in whole or
in part (see § 1955.137(b) of Subpart C of
this Part), will be repaired as necessary
to protect their historic integrity after
consultation with the State Historic
Preservation Officer and the Advisory
Council on Historic Preservation
regarding any repairs. Also, if any
property presents a health or safety
hazard, except SFH or MFH properties
to be sold with “Decent, Safe and
Sanitary” (DSS) clauses, necessary
steps will be taken to remove the
hazard, and if necessary, after seeking
advice from appropriate agencies having
related expertise or jurisdiction.

(1) SFH.—(i) Program property.
Program property will be repaired,
renovated, and/or improved as
necessary to meet program standards
for existing housing, to enhance buyer
appeal, and make the maximum
recovery on the Government's
investment, with the objective being to
sell the property at the earliest time
possible. Attention should be given to
the interior and exterior of the
structure(s), landscaping, driveways,
walks, and other site improvements
which will enhance marketability.
Exceptions to this policy are authorized
only when a prospective program
applicant has indicated a willingness to
buy a specific property “as-is"” and make
needed repairs with his/her own
resources or with a subsequent loan
made simultaneously with the credit
sale. In areas where severe vandalism is
prevalent, the State Director is
authorized to waive the repair policy in
specific locations when the County
Supervisor requests the waiver based
upon documentation to support the
request. In these cases a subsequent
loan for the cost of repairs may be made
in conjunction with the credit sale. A
“Neighborhood Watch program or
similar effort should be considered to
reduce vandalism.

(ii) Nonprogram (NP) property. NP
property should be cleaned, free of trash
(dwelling and lot), and made
presentable to enhance marketability.
Repairs will generally not be made
unless they increase the “as-is" market
value by at least the cost of repairs. NP
property which does not meet the
“Decent, Safe and Sanitary” (DSS)
standards outlined in § 1955.103 of
Subpart C of Part 1955 of this chapter
will be repaired to meet these standards
only when the cost of the repairs will
increase the “as-is" market value by at
least the cost of repairs. However, any
NP property which is listed or is eligible
for listing on the National Register of
Historic Places will be repaired to the
extent necessary to protect and prevent
deterioration of its historic integrity
after consultation with the State Historic
Preservation Officerand the Advisory
Council on Historic Preservation.

* * * - *

8. In § 1955.66, paragraph (a)(2)
introductory text is added and
paragraphs (a)(2)(i) and (e)(2) are
revised, the title of paragraph (f) is
revised, and an additional sentence is
added to the end of paragraph (f) as
follows:

§ 1955.66 Lease of real property.

L * - * *

(a) * * ®

(2) Inventory property. Inventory
property may be leased under the
following conditions. Except for farm
property proposed for lease under the
Leaseback/buyback Program or the
Dwelling Retention Program, any
property that is listed or eligible for
listing on the National Register of
Historic Places may be leased only after
the servicing official and the State
Historic Preservation Officer determine
that the lease will adequately ensure the
property's condition and historic
character.

(i) SFH. SFH inventory will generally
not be leased; however, if unusual
circumstances indicate leasing may be
prudent, the County Supervisor is
authorized to approve the lease.

* * - - Ll

(e) L I

(2) SFH property. The lease amount
will be the market rent unless the lessee
is a potential program applicant, in
which case the lease amount may be set
at an amount approximating the
monthly payment if a loan were made
(reflecting interest credits, if any)
calculated on the basis of the price of
the house and income of the lessee, plus
Y2 of the estimated real estate taxes,
property insurance, and maintenance

which would be payable by a
homeowner.

* - * * .

(£) Property containing wetlands or
located in a flood plain or mudslide
hazard area. * * * Property containing
floodplains and wetlands will be leased
subject to the same use restrictions as
contained in § 1955.137(a)(1) of Subpart
C of this Part.

. * * * .

9. Section 1955.72 is revised to read as
follows:

§ 1955.72 Utilization of inventory housing
by Federal Emergency Management
Agency (FEMA) or under a Memorandum of
Understanding Between FmHA and the
Department of Health and Human Services
(HHS) for transitional housing for the
homeless.

(a) FEMA. By a Memorandum of
Understanding between FmHA and
FEMA, inventory housing property not
under lease or sales agreement may be
made available to shelter victims in an
area designated as a major disaster area
by the President, See Exhibit A of this
subpart (available in any FmHA office).
Authority is hereby delegated to the
State Director to implement this
Memorandum of Understanding; and the
State Director may redelegate this
authority to County Supervisors or
District Directors.

(b) HHS. By a Memorandum of
Understanding between FmHA and
HHS, inventory housing property not
under lease or sales agreement may be
made available by lease to public
bodies and nonprofit organizations to
provide transitional housing for the
homeless. See Exhibit D of this subpart
(available in any FmHA office).
Authority is hereby delegated to the
State Director to implement this
Memorandum of Understanding; and the
State Director may redelegate this
authority to County Supervisors or
District Directors. Copies of all executed
leases and/or questions regarding this
program should be referred by State
Offices to the Single Family Housing
Servicing and Property Management
(SFH/SPM) Division in the National
Office.

§ 1955.80 [Amended]

10. In § 1955.80, paragraphs (a) and (b)
are amended by removing the words
*1955-D" and inserting in their place the
words “2024-A," and removing the
words “by use of Form FmHA 120-10."

11. The text after § 1955.100 regarding
Exhibits to Subpart B is revised to read
as follows (Exhibit B remains
unchanged):
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Exhibits to Subpart B
All exhibits are available in any FmHA

County Office. Exhibit B is also published in

the Code of Federal Regulations.

Exhibit A—Memorandum of Understanding
Between the Federal Emergency
Management Agency and the Farmers
Home Administration.

Exhibit B—Notification of Tribe of
Availability of Farm Property for Lease or
Purchase.

Exhibit C—Cooperative Agreement
(Example).

Exhibit D—Fact Sheet—The Federal
Interagency Task Force on Food and
Shelter for the Homeless.

* * . - -

PART 1965—REAL PROPERTY

12. The authority citation for Part 1965
continues to read as follows:

Authority: 7 U.S.C. 1989, 42 U.S.C. 1480, §
U.S.C. 301, 7 CFR 2.23, 7 CFR 2.70.

Subpart C—Security Servicing for
Single Family Rural Housing Loans

13. In § 1965.104, the second sentence
of paragraph (b)(3) is removed and
replaced with the following sentence to
read as follows:

§ 1965.104 Preservation of security and
protection of fiens.

* - * * *

(b] L

(3) * * * Before making a request for
a protective advance, it must be
determined that a subsequent loan in
accordance with Subpart A of Part 1944
of this chapter, including § 1944.17(f) of
that subpart, cannot be made. * * *

- . " * *

14. In § 1965.105, the last sentence of
paragraph (b){2) is replaced with the
following two sentences, and paragraph
(e)(2) is revised to read as follows:

§ 1965.105 Servicing real estate taxes.
. » * L *

(b] . s

(2) * * * When taxes are paid by
FmHA under these circumstances, the
voucher will be processed according to
paragraph (e) of this section. The case
will be considered a problem case, and
if the borrower fails to make scheduled
payments including the amortized
advance, a decision must be made as to
whether liquidation is appropriate.

(e] L B (O

(2) Amortizaticn of the advance will
be in accordance with § 1951.310 of
Subpart G of Part 1951 of this chapter.
When a borrower has more than one
loan secured by real estate on which
taxes are being paid, the advance will
be charged to the initial loan or the

lowest loan number within the fund
code that is still outstanding.

Dated: April 14, 1989
Neal Sox Johnson,

Acting Adminisirator, Farmers FHome
Administration.

[FR Doc. 89-11277 Filed 5-11-89; 8:45 am|
BILLING CODE 3410-07-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Rel. No. 34-26750; File No. S 7-626]

Securities Transactions Exempt from
Transaction Fees

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amending
its rule governing transaction fees, to
continue to exempt transactions in over-
the-counter National Market System
securities from the imposition of Section
31 transaction fees.

EFFECTIVE DATE: May 6, 1989.

FOR FURTHER INFORMATION CONTACT:
Thomas R. Gira, Esq., 202/272-2827,
Room 5204, Division of Market
Regulation, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
I. Discussion

Section 31 of the Securities Exchange
Act of 1934 (“Act”) ! requires every
national securities exchange to pay an
ammual fee to the Commission based on
the aggregate dollar amount of the sales
of securities (other than bonds,
debentures, and other evidences of
indebtedness) transacted on that
exchange.? In addition, Section 31
requires payment of similar fees from
broker-dealers for over-the-counter
(“OTC") transactions in exchange-
traded stocks.® The section also

* 15 US.C. 78a et seq., as amended {1882),

2 The fee is equal .00003% of the aggregate dollar
value of securities sold.

3 For transactions otherwise than on & national
securities exchange, the fee is to be paid by the
broker-dealer on the sale side of the transaction. If,
however, there is no broker-dealer on the sale side
of the transaction, then the broker-dealer on the buy
side is required to pay the fee. Where no broker-
dealer is involved in the transaction, no fee is
required, See Rule 31-1.

provides the Commission with authority
to exempt any sale of securities or any
class of sales of securities from
imposition of the transaction fee.

Pursuant to its exemptive authority,
the Commission promulgated Rule 31-1
which provides a number of exemptions
from Section 31, including certain
transactions in securities quoted over
the National Association of Securities
Dealers Automated Quotation System
(“NASDAQ securities"). As a result,
Rule 31-1 exempts from Section 31
certain transactions in OTC securities
effected on national securities
exchanges. In particular, the rule
exempts transactions in NASDAQ
securities trading on an exchange
pursuant to unlisted trading privileges
(“UTP") and transactions in exchange-
listed stocks that are not reported under
the Consolidated Tape Association
("CTA") reporting plan.®

In September 1985, the Commission
issned two releases that incidentally
could subject certain transactions in
OTC securities to Section 31 fees for the
first time. First, in order to permit
increased competition between market
centers and the development of a
national market system, the Commission
adopted a policy to extend UTP to
applicant national securities exchanges
in certain OTC securities ["NASDAQ/
UTP securities”), provided certain terms
and conditions were satisfied. In
particular, the Commission’s grant of
UTP was conditioned on, among other
things, the Commission approving a joint
plan to consolidate exchange and OTC
quotations and transaction reports in
OTC securities upon which UTP are
granted.® Second, the Commission

+ Specifically, Rule 31-1(f) exempts the following
transactions:

Transactions in NASDAQ securities as defined in
240.11Aa3-1 (Rule 11Aa3-1 under the Acl) except
for those NASDAQ securities for which transaction
reports are collected, d, and made
available pursuant to the plan originally submitted
to the Commission pursuant to Rule 178-15
(subsequently amended and redesignated as Rule
11Aa3-1) under the Act, which plan was declared
effective as of May 17, 1974 [the CTA Plan}. The
terms and provisions of this paragraph shall remain
effective until May 8, 1989, Essentially, the fees are
imposed on all listed securities, as well as those
relatively few listed securities that are quoted on
both NASDAQ and the exchange(s) en which they
are listed, bul reported pursuant to the CTA Plan.
The fees are not imposed on transactions in
securities traded principally OTG, including
securities which are trading on an exchange either
because of UTP or an exchange listing,

5 See Securities Exchange Act Release No. 22412
(September 16, 1985), 50 FR 38640, Thus far, only the
Midwest Stock Exchange (“MSE") trades OTC
stocks on & UTP basis. The MSE trades 25 of the
most actively traded NASDAQ/NMS securities
pursuant to an interim plan approved by the
Commission with the National Association of

Continued
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adopted amendments to Rule 11Aa2-1
("NMS securities rule”) to permit certain
OTE securities to be concurrently
exchange-listed and designated as NMS
securities (“NASDAQ/exchange-listed
securities’).® As with NASDAQ/UTP
securities, in order to avoid problems of
conflicting reporting plans, only
exchange-listed stocks that are not
reported under the CTA plan are eligible
to be NASDAQ/exchange-listed
securities. As a result, transactions in
NASDAQ/exchange-listed securities are
reported solely under the NASDAQ
transaction reporting plan,

The potential effect of these two
initiatives would have been to subject
certain principally OTC-traded
securities te Section 31 fees, even
though Section 31 is designed to-apply
only torexchange-listed securities and
OTC transactions in these securities. In
particular, under section 12(f}(8) of the
Act seeurities trading otherwise OTC
but admitted to UTP on an exchange are
deemed to be "registered.” * Therefore,
if construed literally, Section 31 would
require payment of fees by the
exchange(s) trading a NASDAQ/UTP
security and any broker-dealer trading
such a security OTC on a principal
basis.

Similarly, stocks that were listed o a
regional exchange and then received
NMS designation would be subject to
Section 31, i.e., the OTC trades in such
securities would be subject to Section 31
transaction fees as well as the exchange
lransactions.

Therefore, in May 1986, the
Ceommission amended Rule 31-1 to
exempt NASDAQ/NMS Securities from
section 31 by adding subsection £.2 The

Securities Dealers, Inc. ("NASD'") governing the
collection, consolidation and dissemination of
quotation and transaction information for these
stocks. See Securities Exchange Act Release Nos.
24408 (April 29, 1987), 52 FR 17495, and 24407 (April
29, 1987), 52 FR 17349,

® See Securities Exchange Act Refease No. 22413
(September 16, 1885}, 50 FR 38515, As mentioned:
carlier; before June 1987; only @TC securities could
be.designated as NMS securities. Therefore, if a
security previously was listed on an exchange and
the issuer sought to have its.securily designated as
an NMS security, the stock would have to be
delisted:

" Section 12(f}{8). in pertinent part, provides:
"Any security for which uniisted trading privileges
are continued or extended pursvant to |subsection ]
shall be deemed to be registered an a national
securities exchange . ..

® See Securities Exchange Act Release No. 23229
(May 21, 1986}, 51 FR 18578, The Commission
amended the rule again in June 1987 when NMS
designation effectively was extended to reported’
listed securities. to limit the exemption to only
NASDAQ/NMS securities.

amendment ta Rule 31-1 reflects the
Commission's belief that it is preferable
to address the applicatian of Section 31
fees to the OTC market in a uniform and
orderly manner, rather than through the
automatic application of section 31 as a
result of granting UTP to NASDAQ
securities or permitting exchange-listed,
non-CTA-reported securities to be
concurrently designated as NASDAQ/
NMS securities.? Subsection f, as
originally promulgated, was te be
effective until May 6, 1988.1° In May
1988, the Commission extended the
effectiveness of Rule 31-1(f) for an
additional year.** In order to ensure a
uniform application of Section 31 fees to
the OTC market, the Commission again
is extending the effectiveness of
subsection f.

When subsection f was originally
added to Rule 31-1 in 1986, the
Commission found that the exemption
was ‘‘consistent with the public interest,
equal regulation of markets and broker-
dealers, and the development of a
national market system” because it
permitted the orderly introduction of
Section 31 fees to the OFC market.!2
Accordingly, the Commission finds that
an extension of the effectiveness of
subsection f is also consistent with the
purposes of the Act because to do
otherwise would subject certain OTC
securities to Section 31 fees and not
others.

I1. Effect on Competition and Regulatory
Flexibility Act Censiderations

Section 23(a)(2) of the Act '3 requires
the Commission, in adopting rules under
the Act, to consider the anti-competitive
effects of such rules, if any, and to
balance the anti-competitive impacts of
such rules, if any, against the regulatory
benefits gained in terms of furthering the
purpeses of the Act. As noted above, the
exemption in Rule 31-1(f) applies to only

* Specifically, without the exemption; the
application of section 31 would depend entirely on
exchange decisions on whether to obtain UTP in
NASDAQ/NMS securities or to report a security
under the CTA plam; as well as on issuer decisions
to retain an exchange listing despile the stock being
designated an NASDAQ/NMS security. In addition,,
absent the exemption. once there was exchange
trading of an NASDAQ/NMS stock, all OTC hroker-
dealers who traded the affected NASDAQ security
automatically would be subject to section 31 fees,
even if there were little or no actual exchange
trading.

10 See Securities Exchange Act Release No: 23229
(May 21, 1986); 51 FR 18578, 18578 (" Adopting
Release"”), In 1986, only OTC securities could be
designated as NMS securities.

'1 See Securities Exchange Act Release No. 25671
(May 6, 1988), 53 FR 17180.

'* Adopting Release, supro note 5. at 51 FR 18579;

1215 U.S.C. 28w(a)(2).

a limited segment of the OTC market. 4
Specifically, the exemption only applies
to those NASDAQ/NMS securities that
are subject to either UTP or a concurzent
exchange listing. As a result, there are
some exchange transactions to which
Section: 31 does not apply: The
Commission, hewever, does not believe
this distinction between exchange
transactions will have a significant
impact on competition because the
trading velume in the NASDAQ/NMS
securities attributable to exchanges has
been minimal and the Commission
cannot predict that ultimately there will
be substantial exchange trading in the
subject NASDAQ/NMS securities,!®
Moregver, without subsection f all OTC
securities will not be treated equally for
purposes of Section 31. Therefore, the
Commission finds that the extension of
Rule 31-1{f) will have at most a minimal
competitive impact and that it will not
impose any burden on competition not
necessary or appropriate in furtherance
of the purposes of the Act, including; in
particular, Sections 11A, 12(f)(6) and 31.
The Regulatory Flexibility Act 16 is
not applicable to the revision of Rule
31-1(f) to extend its effectiveness. The
Regulatory Flexibility Act’s flexibility
analysis requirements are limited to
rulemaking for which the Commission
would be required by the Administrative
Procedure Act (“APA”) to publish
general notice of proposed
rulemaking.'? Due ta the nature of the

4 Even though subsection f exempts all
transactions in. NASDAQ securities reported under
the NASDAQ transaction reporting plan, this
exemption, as it applies to NASDAQ securities not
subject to exchange trading, is redundant because
Section 31 onvits face does not apply (o these
transactions.

18 The Commission is aware that the volume of
trading in OTC securities on the MSE pursuant to
UTP only has been about 1% of the total NASDAQ
volume in those securities.

185 U.S.C. 801-812.

175 U.8.C. 803(a).

The Commission did prepare a Final Regulstory
Flexibility Analysis (“FRFA") regarding subsection f
of Rule 31~1 at the time of its original adoption. That
FRFA noted that Rule 31-1(f} would exempt from
Section 31 of the Act exchanges and broker-dealecrs

gaging in tr tions in NASDAQ/NMS
securities subject to unlisted trading privileges orto
a concurrent exchange listing. The FRFA noted that
the principal effect of the exemption would be to
relieve exchanges and broker-dealers from payment
of fees to which they otherwise would be subject.
‘Fhe FRFA stated that, iv order to determine the
amount of the fee awed under section 31 for
transactions in NASDAQ/NMS securities, markat
participants would need to separately calculale
dollar volume in NMS securities and dollar volume
in non-NMS securities.

A copy of the prior FRFA may be obtained by
contacting Thomas R. Gira, 202/272-2827, Room
5204, Division of Market Regulation, Securities and
Exchange Commission, 450 5th Sireet, NW.,
Washington, DC 20549.
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Commission's revision of Rule 31-1,
APA rulemaking procedures are not
applicable.!8

Although the APA states that an
agency must provide general notice of
proposed rulemaking and an opportunity
for comment, these requirements do not
apply if such agency for good cause
finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest."® In addition,
although the APA generally imposes a
30-day delayed effective date
requirement, this requirement does not
apply if a rule grants an exemption or
relieves a restriction.2°

The Commission finds for good cause
that it is unnecessary, impracticable,
and contrary to the public interest to
provide notice and an opportunity for
public comment. Notice and prior
comment are unnecessary since
extending the effectiveness of Rule 31-
1(f) maintains the status quo, and Rule
31-1(f) was subject to public comment at
the time it was originally proposed.2?
Further, subsection f simply grants an
exemption from Section 31; extending its
effectiveness imposes no regulatory or
financial burden or obligation on
anyone, Notice and prior comment are
impracticable because the exemption is
due to expire on May 6, 1989. Assessing
fees for a short period between then and
a subsequent adoption date would be
unwarrantably confusing and
burdensome for the persons affected.
Moreover, a lapse in the effectiveness of
subsection f would be contrary to the
public interest because it would result in
the unequal regulation of markets and
broker-dealers and hinder the
development of a national market
system.

1L Statutory Basis and Text of Proposed
Amendments

In accordance with the following, 17
CFR Part 240 is amended as follows:

185 U.5.C. 553.

1% 5 U.S.C. 553(b)(B),

20 The APA (§ 553) provides, in pertinent part:

(d) The required publication or service of a
substantive rule shall be made no! less than 30 days
before its effective date, except—

(1) a substantive rule which grants or recognizes
an exemption or relieves a restriction|.]

Thus, because Rule 31-1(f) grants an exemption to
broker-dealers from the payment of transaction fees
on NASDAQ/NMS securities, the Commission is
not required to publish the revision of Rule 31-1(f)
30 days before its effective date.

#1 See Adopting Release, supra note 5. 51 FR at
18578.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read as follows:

Authority: Section 23, 48 Stat. 901, as
amended; 15 U.S.C. 78w. * * * Section
240.31-1 is also authorized under Section 31,
48 Stal. 904, as amended (15 U.S.C. 78ee).

§ 240.31-1 [Amended]

2. Section 240.31-1 is amended by
deleting the last sentence of paragraph
(f), which reads: “The terms and
provisions of this paragraph shall
remain effective until May 6, 1989."

By the Commission.

Dated: May 5, 1989.

Jonathan G. Kalz,

Secretary.

[FR Doc. 89-11412 Filed 5-11-89; 8:45 am|]
BILLING CODE 8010-01-M

POSTAL SERVICE
39 CFR Part 232

Inspection of items Entering or
Leaving Postal Property; Unauthorized
Possession of Controlled Substances;
Nondiscrimination

AGENCY: Postal Service.
ACTION: Final rule,

summARY: This final rule amends
regulations concerning inspection of
items brought onto or taken off of postal
property. It adds possession of a
controlled substance to the list of
prohibited actions on that property.
This brings postal regulations on this
subject into full harmony with existing
state and federal laws prohibiting the
unauthorized possession of controlled
substances. Finally, it amends postal
regulations against discrimination by
adding prohibitions against
discrimination based on age, reprisal, or
physical or mental handicap.
EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
H.J. Bauman, (202) 268-4415.
SUPPLEMENTARY INFORMATION: On
August 8, 1988, the Postal Service
published for comment in the Federal
Register proposed amendments to its
rules concerning the inspection of items
entering or leaving postal property,
unauthorized possession of controlled
substances, and nondiscrimination. 53
FR 29750. Interested persons were
invited to submit written comments
concerning the proposed regulations by
September 7, 1988. The Postal Service
received one comment from the public.

The commenter was concerned that
the proposed language authorizing
inspection of “containers" would permit
the examination of items brought onto
postal premises for mailing. That was
not the intent of the proposal.
Accordingly, to make the intention
specific, a sentence is being added to
§ 232.1(b)(1) saying that items brought
directly to a postal facility's customer
mailing acceptance area and deposited
in the mail are not subject to inspection,
except as provided in section 115 of the
Domestic Mail Manual. Section 115 of
the Domestic Mail Manual, which deals
with mail security, generally prohibits
opening and inspection of mail, with
certain well-defined exceptions.

To clarify the final rule, we are also
adopting certain minor and editorial
changes as follows:

(1) Proposed § 232.1(b)(1) provided
that “a full search of a person may
accompany an arrest.” In order to show
the reason for the search and the order
in which the events occur, the sentence
is revised to read as follows: "A person
arrested for violation of this section may
be searched incident to the arrest.”

(2) Proposed § 232.1(b})(2) provided (as
did preexisting § 232.1(b)) that
properties must be closed to the public
after normal “working" hours. Working
hours in most postal facilities extend
beyond normal business hours.
Accordingly, the word “working" is
changed to “business", so that
properties are closed to the public after
normal business hours, which was the
original intent of the regulation.

(3) Proposed § 232.1(g) would have
prohibited the possession, sale, or use
on postal premises of any “controlled
substance” (except one that is medically
approved). The exception for “medically
approved"” controlled substances, which
was also in preexisting § 232.1(g), was
intended to permit the possession, sale,
or use of such substances when
permitted by law. Accordingly, to clarify
this provision and extend it to its
original intended application, controlled
substances will be prohibited “except
when permitted by law". In addition to
continuing the exception for substances
which are “medically approved”, this
language would apply to other situations
for which an exception would apply,
such as when, for law enforcement
purposes, postal inspectors may have
controlled substances in their
possession while on postal premises.

(4) Proposed § 232.1(g) also carried
forward the preexisting absolute
prohibition on the sale or use of any
alcoholic beverage on postal premises.
The Postal Service is changing this
prohibition to allow exceptions for
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official functions. This change will
conform the regulation with existing
practice, which permits exceptions to
the rule for official functions if
authorized by the Postmaster General.
This exception is also consistent with
the procedure followed by the General
Services Administration with regard to
the use of intexicants on United States
Government-ewned or leased premises.
See 41 CFR 105-735.219 (1988).

(3) Propased § 232.1(m) added the
words “age (at least 40 years of age}” to
the list of prohibited bases for
discrimination. The language is being
changed to read: “age (persons 40 years
of age or older are protected)”. This is to
clarify that only persons wha are age 40
or older are in the protected class, that
is, only such persons could claimy that
their age was the reason they were
excluded from using or discriminated
against in their use of a public facility,

Proposed § 232.1(m) also added the
word “reprisal” to the list of
prohibitions. In order to define the
intended meaning of the word, we are
adding the following parenthetical
phrase after the word reprisal:
“(discrimination against a person for
having filed or for having participated in
the processing of an EEO complaint—29
CFR 1613.261-.262)".

Except as explained abaove, the
changes are being adopted as proposed.
Accordingly, 39 CFR Part 232 is
amended as follows:

List of Subjects in 39 CFR Part 232
Law enforcement, Postal Service.

PART 232—[AMENDED]

1. The authority citation for Pant 232 is
revised to read as set forth below:

Authority: 39 U.S.C. 401, 403(b)(3); 404(a}(7);
40 U.S.C. 318, 318a, 318b, 318c; sec. 609,
Treasury, Postal Service and General
Government Appropriations Act, 1989, Pub, L.
100-440; 18.U.S.C. 13, 3061; 21 U.S.C. 802, 844.

2. In § 2321, paragraphs (b}, (g) and
(m) are revised to read as follows:

§232.1 Conduct on postal property.

- * - *

(b) Inspection, recording presence. (1)
Purses, briefcases, and other containers
brought into, while on. or being removed
from the property are subject to
inspection. However, items brought
directly to a postal facility's customer
mailing acceptance area and deposited
in the mail are not subject to inspection,
except as provided by section 115 of the
Domestic Mail Manual. A person,
arrested for violation of this section may
be searched incident to that arrest.

(2} Except as otherwise ordered,
properties must be closed to the public

after normal business hours. Properties
also may be closed to the public in
emergency situations and at such other
times as may be necessary for the
orderly conduct of business. Admission
to properties during periods when such
properties-are closed to the public may
be limited to autherized individuals who
may be required to sign the register and
display identification documents when
requested by security force personnel or
other authorized individuals.

* L - - -

(8) Alceholic beverages and drugs. A
person under the influence of an
alcoholic beverage or any drug which
has been defined as a “controlled
substance” may not enter postal
property or operate a motor vehicle on
postal property. The possession, sale, or
use of any “controlled substance”
(except when permitted by law) or the
sale or use of any alcoholic beverage:
(except as autherized by the Postmaster
General or designee) on postal premises
is prohibited. The term '‘controlled
substance’ is defined in section 802 of
title 21 U.S.C.

* * - - -

(m) Nondiserimination. There must be
no discrimination by segregation er
otherwise against any person or persons
because of race, color, religion, national
origin, sex, age (persons 40 years of age
or older are protected), reprisal
(discrimination against a person for
having filed ar for having participated in
the pracessing of an EEQ complaint—29
CFR 1613.261-262), or physical or mental
handicap, in furnishing, or by refusing to
furnish te such person or persons the
use of any facility of a public nature;
including all services, privileges,
accommodations, and activities.
provided on postal property.

* Ld - - -

Fred Eggleston,

Assistant General Counsel, Legislative
Division.

[FR Doe. 8911439 Filed 5-11-89; 8:45 am]
BILLING CODE 7710-12-M

—_— - —_—

DEPARTMENT OF THE TREASURY
Internai Revenue Service

26 CFR Parts 1 and 602
[T.D. 8253}
RIN 1545-AK62

Limitations on Passive Activity Losses
and Credits—Definition of Activity

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Temporary regulations.

SumMMARY: This document contains
temporary regulations relating to the
definition of “activity” for purposes of
applying the limitations on passive
activity losses and passive activity
credits and amends previously issued
temporary regulations relating to the
limitations. Changes to the applicable
tax law were made by the Tax Reform
Act of 1986, the Revenue Act of 1987,
and the Technical and Miscellaneous
Revenue Act of 1988. The temporary
regulations affect taxpayers subject to
the limitations on passive activity losses
and passive activity credits and provide
them with the guidance needed to
comply with the law. The text of the
temporary regulations set forth in this
document also serves as the text of the
proposed regulations for the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

EFFECTIVE DATE: These regulations are
effective for taxable years beginning
after December 31, 1986, except for

§§ 1.469-2T(f) (3) through (7), which are
effective for taxable years beginning
after December 31, 1987.

FOR FURTHER INFORMATION CONTACT:
Robert Stoddart or Michael J. Grace at
202-566—4751 (not a toll-free number), or
at Internal Revenue Service, 1111
Constitution Avenue NW., Room 4429,
Washington, DC 20224 (Attr:
CC:CORP:T:R (PS-001-89)).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

This regulation is being issued without
prior netice and public procedure
pursuant to the Administrative
Procedure Act (5 U.S.C. 553). For this
reason, the requirements for collecting
information contained in this regulation
have been reviewed and, pending
receipt and evaluation of public
comments, approved for use through
January 31, 1991, by the Office of
Management and Budget (OMB] under
control number 1545-1037. The
estimated annual burden per respondent
for making a written election varies
from 5 minutes to 15 minutes, depending
on individual circumstances, with an
estimated average of 6 minutes.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service. Individual
respondents may require more or less
time, depending on their circumstances.

For further information concerning
this colleetion of information, and where
to submit comments on this collection of
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information, the accuracy of the
estimated burden, and suggestions for
reducing this burden, please refer to the
preamble to the cross-reference notice
of proposed rulemaking published in the
Proposed Rules section of this issue of
the Federal Register.

Issuance of Proposed Regulation and
Submission to Small Business
Administration

The rules contained in this document
are also being issued as proposed
regulations by the notice of proposed
rulemaking on this subject in the
Proposed Rules section of this issue of
the Federal Register. Pursuant to section
7805(f) of the Internal Revenue Code, a
copy of the rules will be submitted to
the Administrator of the Small Business
Administration for comment on their
impact on small business.

Background

Temporary regulations under section
469 were published in the Federal
Register for February 25, 1988 (53 FR
5686, T.D. 8175). Those regulations
added §§1.469-0T, 1.469-1T, 1.469-2T,
1.469-3T, 1.469-5T, and 1.469-11T to
Title 26 of the Code of Federal
Regulations, and indicated that the
definition of activity would be contained
in § 1.469-4T. This document adds rules
for identifying activities in § 1.469-4T
and amends §§ 1.469-0T, 1.469-1T,
1.469-2T, 1.469-3T, 1.469-5T, and 1.469-
11T in certain respects.

The temporary regulations reflect the
amendment of the Internal Revenue
Code by sections 501 and 502 of the Tax
Reform Act of 1986 (Pub. L. 99-514),
which added section 469, and the
amendment of section 469 by section
10212 of the Revenue Act of 1987 (Pub. L.
100-203) and sections 1005(a) and
2004(g) of the Technical and
Miscellaneous Revenue Act of 1988
(Pub. L, 100-647). Section 469 disallows
the passive activity loss and the passive
activity credit for the taxable year.
Section 469(1)(1) provides that the
Secretary of the Treasury or his delegate
shall prescribe such regulations as may
be necessary or appropriate to carry out
provisions of section 469, including
regulations which specify what
constitutes an activity.

Definition of Activity
1. Description of Provisions

A. Scope and Structure of § 1.4694T

Section 1.469-4T provides rules under
which endeavors to which the passive
loss and credit limitations apply
(business and rental operations) are
treated as one or more activities for
purposes of those limitations. In general,

(i) rules that identify the business and
rental operations that constitute an
undertaking (the undertaking rules); (ii)
rules that identify the undertaking or
undertakings that constitute an activity
(the activity rules); and (iii) rules that
apply only under certain special
circumstances (the special rules).

B. Undertaking Rules

The undertaking is generally the
smallest unit that can constitute an
activity, and an undertaking may
include diverse business and rental
operations. The basic undertaking rule
identifies the business and rental
operations that constitute an
undertaking by reference to their
location and ownership. Under this rule,
business and rental operations that are
conducted at the same location and are
owned by the same person are generally
treated as part of the same undertaking.
Conversely, business and rental
operations generally constitute separate
undertakings to the extent that they are
conducted at different locations or are
not owned by the same person.

In some circumstances the
undertaking in which business and
rental operations are included does not
depend on the location at which the
operations are conducted. Operations
that are not conducted at any fixed
place of business or that are conducted
at the customer’s place of business are
treated as part of the undertaking with
which the operations are most closely
associated. In addition, operations that
are conducted at a location but do not
relate to the production of property at
that location or to the transaction of
business with customers at that location
are treated, in effect, as part of the
undertaking or undertakings that the
operations support.

The basic undertaking rule is also
modified if the undertaking determined
under that rule includes both rental and
nonrental operations. In such cases, the
rental operations and the nonrental
operations generally must be treated as
separate undertakings. This rule does
not apply, however, if more than 80
percent of the income of the undertaking
determined under the basic rule is
attributable to one class of operations
(i.e., rental or nonrental) or if the rental
operations would not be treated as part
of a rental activity because of the
exceptions contained in § 1.469-
1T(e)(3)(ii). For purposes of this rule,
short-term rentals of real property (e.g.,
hotel-room rentals) are generally treated
as nonrental operations. The regulations
also treat oil and gas wells that are
subject to the working-interest

these rules are divided into three groups:

exception in § 1.469-1T(e)(4) as separate
undertakings.

C. Activity Rules

The basic activity rule treats each
undertaking in which a taxpayer owns
an interest as a separate activity of the
taxpayer. In the case of trade or
business undertakings, professional
service undertakings, and rental real
estate undertakings, additional rules
may either require or permit the
aggregation of two or more undertakings
into a single activity.

Trade or business undertakings
include all nonrental undertakings other
than oil and gas undertakings described
above and professional service
undertakings decribed below. An
aggregation rule treats trade or business
undertakings that are both similar and
controlled by the same interests as part
of the same activity. This rule is,
however, generally inapplicable to small
interests held by passive investors in
such undertakings, except to the extent
such interests are held through the same
passthrough entity. Undertakings are
similar for purposes of this rule if more
than half (by value) of their operations
are in the same line of business (as
defined in a revenue procedure that the
Service is issuing in conjunction with
these regulations) or if the undertakings
are vertically integrated. All the facts
and circumstances are taken into
account in determining whether
undertakings are controlled by the same
interests. If, however, each member of a
group of five or fewer persons owns a
substantial interest in each of the
undertakings, the undertakings may be
rebuttably presumed to be controlled by
the same interests.

Trade or business undertakings
(including undertakings that are
aggregated under the rules described
above) are also subject to a second
aggregation rule. Under this rule,
undertakings that constitute an
integrated business and are controlled
by the same interests must be treated as
part of the same activity.

Broader aggregation rules apply to
professional service undertakings (i.e.,
undertakings that predominantly involve
the provision of services in the fields of
health, law, engineering, architecture,
accounting, actuarial science,
performing arts or consulting). In
general, professional service
undertakings that are either similar,
related, or controlled by the same
interests must be treated as part of the
same activity. The rules for determining
whether trade or business undertakings
are controlled by the same interests also
apply with respect to professional




Federal Register / Vol.

54, No. 91 / Friday, May 12, 1989 /

Rules and Regulations 20529

service undertakings. Professional
service undertakings are similar,
however, if more than 20 percent (by
value) of their operations are in the
same field, and two professional service
undertakings are related if one of the
undertakings derives more than 20
percent of its gross income from persons
who are customers of the other
undertaking.

The rules for aggregating rental real
estate undertakings are generally
elective. They permit taxpayers to treat
any combination of rental real estate
undertakings @s a single activity.
Taxpayers may also divide their rental
real estate undertakings and then treat
portions of the undertakings as separate
activities or recombine the portions into
activities that include parts of different
undertakings. The fragmentation of
rental real estate into separate activities
is limited by two consistency
requirements. Taxpayers may not
fragment their rental real estate in a
manner that is inconsistent with their
treatment of such property in prior
taxable years or with the treatment of
such property by the passthrough entity
through which it is held. There are no
comparable limitations on the
aggregation of rental real estate into a
single activity. A coordination rule
provides, however, that a rental real
estate undertaking must be treated as a
separate activity if income or gain from
the undertaking is subject to
recharacterization under § 1.469-2T(f)(3)
(relating to the rental of nondepreciable
property).

Another elective rule permits
taxpayers to treat a nonrental
undertaking as a separate activity even
if the undertaking would be treated as
part of a larger activity under the
aggregation rules applicable to the
undertaking. This elective rule is limited
by consistency requirements similar to
those that apply to rental real estate
operations. Moreover, in cases in which
a taxpayer elects to treat a nonrental
undertaking as a separate activity, the
taxpayer’s level of participation (Le.,
material, significant, or otherwise) in the
separate activity is the same as the
taxpayer's level of participation in the
larger activity in which the undertaking
would be included but for the election.

D. Special Rules

Special rules apply to the business
and rental operations of consolidated
groups of corporations and publicly
traded partnerships. Under these rules, a
consolidated group is treated as one
taxpayer in determining its activities
and those of its members, and business
and rental operations owned through a
publicly traded partnership cannot be

aggregated with operations that are not
owned through the partnership.

There is also a special rule for taxable
vears ending before August 10, 1989. In
those years, taxpayers may organize
business and rental operations into
activities under any reasonable method.
A taxpayer will also be permitted to use
any reasonable method to allocate
disallowed deductions and credits
among activities for the first taxable
year in which the taxpayer's activities
are determined under the general rules
of § 1.469-4T.

II. Significant Policy Issues
A. Definition of Undertaking

Under the regulations, an activity of a
taxpayer generally consists of either a
single undertaking or a combination of
two or more undertakings. Thus, the
definition of undertaking should be
broad enough to provide a useful
intermediate step in determining a
taxpayer's activities, but not so broad
that unrelated business and rental
operations are inappropriately
combined in the same activity.
Moreover, an undertaking should be
defined with such precision that the
business and rental operations that
constitute an activity can be determined
with reasonable certainty. The Service
recognizes that no single definition of
undertaking can reconcile these
objectives in all cases. It believes,
however, that a definition that strikes a
reasonable balance among these
competing objectives is essential to
carry out the purposes of section 469
and to comply with section 469(1)(1),
which directs the service to prescribe
regulations that specify what constitutes
an activity.

Location and ownership are the
primary factors used to identify the
business and rental operations that
constitute an undertaking. Thus, the
number of a taxpayer's undertakings is
generally limited to the number of
locations at which the taxpayer
conducts business directly plus the
number of locations at which business is
conducted by passthrough entities in
which the taxpayer owns an interest. In
most cases, the number of undertakings
should be small enough to avoid the
need for extensive application of the
aggregation rules contained in the
regulations. In fact, for the large number
of taxpayers who conduct all their
business operations at a single location,
either directly or through a single
passthrough entity, the determination
that such operations constitute a single
undertaking is generally the only
analysis that the regulations require.

The use of location and ownership as
the primary factors in determining
undertakings also contributes to
certainty in the determination of
activities. While some uncertainty is
likely in the case of operations that are
included in an undertaking without
regard to the location at which the
operations are conducted (7.e.,
operations that are not conducted at a
fixed place of business, operations that
are conducted at the customer's place of
business, and support operations), the
Service contemplates that reasonable
methods will be used in determining the
undertaking with which such operations
are associated and that any reasonable
method will be respected. The Service
invites public comment regarding the
desirability of detailed rules for
determining the undertakings with
which such operations are associated.

The Service recognizes that unrelated
business operations may be treated as
part of a single undertaking under these
rules. In the typical case, however,
operalions that are conducted at the
same location and are owned by the
same person constitute an integrated
and interrelated economic unit.
Moreover, identification of the
exceptional case in which such
operations do not constitute an
integrated and interrelated economic
unit and might approprialely be treated
as multiple undertakings would require
additional analysis that would greatly
undermine the certainty that these
regulations are intended to provide. In
addition, the accurate measurement of
gain or loss from, and participation in,
such multiple undertakings would
generally require unduly burdensome
allocations of income, expenses, and
participation among the undertakings.
For these reasons, the regulations do not
provide an exception to the basic
undertaking rule for those few cases in
which, based on all the facts and
circumstances, the operations conducted
at a single location might appropriately
be treated as multiple undertakings.

B. Rental Undertaking

All rental activities are passive, but
other activities are passive only if the
taxpayer does not materially participate.
Because of this difference in treatment,
it is inappropriate in most cases to
combine rental operations and nonrental
operations in a single activity. In the
absence of a special rule, however, the
basic undertaking rule would often treat
rental operations and nonrental
operations that are conducted at the
same location as part of the same
undertaking. To prevent this, the
regulations provide in such cases that
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the rental operations and the nonrental
operations are generally treated as two
separate undertakings.

In some cases, however, it is
apprepriate to treat rental operations
and nonrental operations as part of the
same activity. For example, operations
that are incidental to other operations
should be treated as part of the same
activity even if they are not in the same
class (ie., rental or nonrental) as such
other operations. Although all the facts
and circumstances should be taken into
account in determining whether
operations in one ¢lass are incidental to
operations in the ether class, one of the
most significant factors is the
substantiality of the operations in each
class relative to those in the other class.
Moreover, even though it is generally
more appropriate to separate rental and
nonrental operations, the separation of
those operations increases accounting
burdens because of the need to allocate
income, expenses, and participation
between the rental and nonrental
undertakings. As a result, it is difficult to
justify treating rental and nonrental
operations that are conducted at the
same location as separate undertakings
unless substantial operations are
included in each undertaking. For these
reasons, the rule separating rental and
nonrental eperations conducted at the
same location does not apply if more
than 80 percent of the aggregate income
from the operations is attributable to
one class of eperations.

C. Aggregation of Nonrental
Undertakings

The purpose of the aggregation rules
applicable to monrental undertakings is
to identify undertakings that constitute
an integrated and interrelated economic
unit. This purpose suggests that all the
facts and circumstances should be taken
into account in determining whether
undertakings are aggregated into a
single activity. On the other hand, a rule
requiring consideration of all relevant
facts and circumstances would
necessitate difficult and time-consuming
analyses of the relationships between
undertakings and would also introduce
substantial uncertainty into the
identification of activities. Accordingly,
the regulations generally limit the
relevant factors to the two that the
Service believes are most significant
(similarity and contrel) and provide
specific rules for taking these factors
into account.

The first of these factors, similarity,
involves either common lines of
business or different stages in the
production or distribution of the same
product or group of products. The
function of this factor is to ascertain

whether the nature of the businesses in
which the undertakings are engaged is
such that there can be meaningful
interactions among undertakings,
whether in the form of economies of
scale, transactions between
undertakings, or otherwise. Such
interactions are an essential
characteristic of an integrated and
interrelated economic unit and do net
typically occur between businesses that
are conducted at different locations
unless the businesses are similar within
the meaning of the regulations.

Businesses that, by their nature, could
constitute an integrated and interrelated
economic unit may, nevertheless, be
competitors (if they involve a common
line of business) or adversarial in their
dealings (if they involve different stages
in production or distribution) unless
they serve and are coordinated by
common interests. Conversely,
businesses that are commonly
controlled are typically integrated if the
nature of the businesses is such that
integration would result in economies of
scale or other efficiencies. Accordingly,
the second factor that must be taken
into account under the regulations is
control of the undertakings.

The rules for determining whether
undertakings are similar and are
controlled by the same interests further
limit the need to comsider all relevant
facts and circumstances. The regulations
provide bright-line tests for determining
whether undertakings are similar. Under
these tests, the only relevant factors are
the line of business (if any) from which
more than 50 percent of an undertaking's
gross income is derived and whether the
undertaking provides more than 50
percent (by value) of its property and
services to related undertakings or
obtains more than 50 percent (by value)
of its property and services from a
related undertaking. Moreover, the lines
of business used to determine similarity
are generally adapted from the Standard
Industrial Classification (SIC) of the
United States, and thus are consistent
with an established method of
distinguishing and categorizing business
operations. Similarly, the regulations
simplify and minimize the uncertainty in
determinations of common control by
providing a rebuttable presumption
under which undertakings are generally
presumed to be controlled by the same
interests if more than 50 percent of the
interests in the undertakings are owned
by the menmbers of a group of five or
fewer persons.

The Service recognizes that unrelated
business eperations may be treated as
part of the same activily under these
rules. This raises essentially the same

issue as treating unrelated business
operations as part of the same
undertaking, and the considerations
taken into account in that context are
equally applicable here. Accordingly.
the regulations do not provide an
exception to the aggregation rules for
those few cases in which, based on all
the facts and circumstances, similar and
commonly-controlled undertakings
might appropriately be treated as
multiple activities.

The aggregation rules are generally
inapplicable to small interests held by
passive investors in the undertakings,
except to the extent such interests are
held through the same passthrough
entity. The purpose of this exception is
not to ascertain more accurately
whether undertakings constitute an
integrated and inferrelated business
activity, but rather to simplify the
determination of activities for the
taxpayers to whom it applies. In general,
such taxpayers may accept a
passthrough entity's identification and
aggregation of undertakings and need
not engage in further analysis to -
determine whether undertakings held
through the entity should be aggregated
with undertakings held directly or
through other passthrough entities.

In some cases, businesses that are not
similar within the meaning of the
regulations nonetheless constitute an
integrated business if all the facts and
circumstances are taken into account.
The Service believes that a rule
requiring such businesses to be treated
as a single activity, if applied after the
rule aggregating similar and commonly
controlled undertakings, would not
affect a large number of taxpayers.
Moreover, even though such a rule
requires consideration of all relevant
facts and circumstances, this should not
be a substantial burden if the only
analysis required is of the relationships
ameng a few large groups of operations.
Accordingly, the regulations provide
that one or more undertakings (or groups
of undertakings that have been
aggregated because of their similarity)
are treated as a single activity il the
undertakings (or groups of undertakings)
are contrelled by the same interests and,
based on all the facts and
circumstances, their operations
constitute a single integrated business,

Special aggregation rules are provided
for professional service undertakings.
These rules are necessary, in part,
because of the material participation
rule applicable to personal service
activities. Thus, the rules do not permrit
the aggregation of professional service
activities and other activities. In
addition, the rules are significantly
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broader than those applicable to other
nonrental undertakings. The Service
believes that broader aggregation rules
are appropriate in this context because
all professional services share certain
similarities and it is increasingly
common for professional-service firms
to provide services in more than one
field. Morever, a professional-service
firm's success in one field is more likely
to be attributable to expertise and
goodwill developed in another field than
is the case with other nonrental
businesses.

D. Rental Real Estate Undertakings

The treatment of a taxpayer's
nonrental operations as one or more
activities significantly affects the
computation of the taxpayer’s passive
activity loss and credit, primarily
because material and significant
participation are measured on an
activity-by-activity basis and because
certain rules that recharacterize income
associated with nonrental operations
also apply on an activity-by-activity
basis. Thus, to prevent avoidance of the
passive loss rules by inappropriately
grouping operations into activities that
do not constitute integrated and
interrelated economic units, taxpayers
are required to conform to precise rules
for identifying the operations that are
included in a nonrental activity.

The organization of rental operations
into activities does not provide
comparable opportunities for avoidance
of the passive loss rules because the
character of the income or loss from
rental operations is generally not
affected by the taxpayer's participation
in the activity in which the operations
are included and the rules
recharacterizing income from rental
operations generally apply on a
property-by-property basis. A
taxpayer's participation is relevant in
computing the $25,000 offset for rental
real estate activities. The purpose of the
offset, however, it to provide targeted
relief to moderate income taxpayers,
and its amount and the taxpayers to
which it applies are limited accordingly.
Thus, the Service does not believe it is
necessary to provide rules in these
regulations that further restrict the
availability of the offset.

Because specific rules similar to those
applicable to nonrental operations are
not necessary in the case of rental
operations, the regulations generally
permit taxpayers to organize their rental
real estate operations into activities in
any manner they find convenient or
advantageous. Taxpayers are not
permitted, however, to fragment their
rental real estate operations into
separale activities to a greater extent

than in preceding taxable years orto a
greater extent than such operations are
fragmented by the passthrough entity
through which they are held. The first
limitation prevents taxpayers from
treating operations as an activity in
cases in which their records are not
likely to contain sufficient detail to
permit them to compute the suspended
loss from the activity. Similarly, the
second limitation prevents taxpayers
from treating operations as an activity in
cases in which the accounting
information provided to them by the
passthrough entity is unlikely to be
detailed enough to permit them to
compute the net income or loss from the
activity. A third limitation provides that
a rental real estate undertaking must be
treated as a separate activity if income
from the undertaking is subject to
recharacterization under § 1.469-
2T(f)(3). This limitation is necessary to
maintain the integrity of the
recharacterization rule.

The rules described above apply only
to rental operations involving real
property. The Service invites public
comment regarding the desirability of
providing similar flexibility with respect
to rental operations involving personal
property.

E. Election to Treat Nonrental
Undertakings as Separate Activities

Although a nonrental undertaking
may, with other nonrental undertakings,
constitute an integrated and interrelated
economic unit, the synergistic effects
resulting from the conduct of the
undertaking as part of an integrated
business generally cease when there is a
disposition of the undertaking. Thus, the
activity that remains after such a
disposition is fundamentally different
from the activity conducted before the
disposition. As a result, the disposition
of an undertaking will often be an
appropriate time to measure economic
income or loss. Moreover, an
undertaking generally consists of
identifiable operations that are
conducted at a single location, and a
disposition of such operations should, in
most cases, permit the accurate
measurement of the economic income or
loss from the portion of a business that
is conducted at the location.

For the reasons described above, the
Service believes that an undertaking
may constitute an appropriate unit for
measuring gain or loss even in cases in
which it is part of a larger integrated
business. Accordingly, the regulations
permit taxpayers to elect to treat a
nonrental undertaking as a separate
activity (other than for purposes of
measuring participation) even though
under the aggregation rules the

undertaking would be treated as part of
a larger activity. This election is not
available, however, if the taxpayer
treated the undertaking as part of a
larger activity in a preceding taxable
year or if the passthrough entity through
which the undertaking is held treats it as
part of a larger activity. The purpose of
these exceptions is the same as the
purpose of the similar limitations that
apply to the election to treat rental real
estate operations as separate activities.

In some cases, an undertaking may be
conducted in a manner that enhances
the value of other undertakings to the
detriment of its own value. In such
cases, the economic income or loss from
an undertaking cannot be accurately
measured at the time of its disposition.
Accordingly, the Service is considering a
rule that would provide in such cases
that a disposition of a taxpayer's
interest in such an undertaking is not
treated as a disposition of the taxpayer's
entire interest in an activity for purposes
of section 469(g). if adopted, this rule
would be contained in the regulations to
be issued under § 1.469-6T (relating to
the treatment of losses upon certain
dispositions of passive and former
passive activities).

Amendments Made to Existing
Regulations

This document also amends portions
of the existing regulations under section
469 to coordinate those regulations with
the definition of activity contained in
§ 1.469-4T and to make certain
clarifying and corrective changes to the
existing regulations. The significant
changes made to the existing regulations
by these amendments are described
below.

1. Section 1,469-1T

The determination of whether an
activity is a rental activity under
§ 1.469-1T(e)(3) generally requires the
computation of an average period of
customer use for the activity. The
average period of customer use, as
defined in § 1.469-1T(e)(3)(iii), is not
weighted to reflect differences in the
rental value of the activity's property.
Thus, property that produces an
insignificant amount of an activity's
rental income might significantly affect
the activity's average period of customer
use. Therefore, this document amends
the definition of average period of
customer use to take into account the
amount of income generated by an item
of property.

This document also amends the rule
coniained in § 1.4469-1T(f)(4) (relating
to the allocation of disallowed
deductions and credits among activities)
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to reflect the possibility that the
composition of an activity may change
from year to year.

Il. Section 1.469-2T

This document amends § 1.469-2T (c)
and (d] to provide rules for
characterizing the gain and loss from the
sale of property held in a dealing
activity at the time of the sale. For
purposes of characterizing the gain or
loss from the sale of any such property
that was used predominantly in one or
more nondealing activities and was not
acquired for the principal purpose of
dealing in such property, the rules
provide that holding the property in the
dealing activity is treated as the use of
the property in the last nondealing
activity in which such property was
used before its sale. In all other cases,
the rules provide that the property is
treated as used in the dealing activity,
and treat such property as used in a
dealing activity for any period during
which it is simultaneously offered for
sale to customers and used in a
nondealing activity. These rules replace
the provision contained in § 1.469-
1T(e)(3)(vi)(D) of the existing
regulations. Under that provision,
certain rentals of property were treated
as incidental to an activity of dealing in
such property rather than as part of a
rental activity.

The Service has received numerous
comments regarding the income-
recharacterization rule contained in
§ 1.469-2T(f)(5), relating to the treatment
of net income from certain property
rented incidental to a developent
activity. Some commentators have
argued that there are a substantial
number of cases in which the gain on
the dispositon of property that is used in
a rental activity for less than 24 months
after its development is predominantly
attributable fo its use in a rental activity
rather than to the development of the
property. Other commentators have
argued that there should be no special
recharaeterization rule with respect to
development activities. After careful
consideration. it has been determined
that § 1.469-2T{f){5) should apply only if
the use of an item of propertly in an
activity invelving the rental of such
property commenced less than 12
months prior to its sale (or contracting
for its sale). Accordingly, this document
amends the existing regulations to
provide for this resalt.

IIl. Section 1.469-5T

Under § 1.469-4T, the business and
renial operations that constitute an
activity may change from year to year.
The existing regulations do not address
how the material participation tests that

are based on participation in prior years
will apply in cases in which such
changes occur. Accordingly, this
document amends § 1.469-5T to provide
that, for purposes of the material
participation tests that are based on
participation in prior years, a taxpayer
is treated as materially participating in
an activity for a prior taxable year if the
activity includes an undertaking
involving substantially the same
operations as an undertaking that was
included in an activity in which the
taxpayer materially participated during
such prior taxable year.

Special Analyses

These rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required.

Drafting Information

The principal auther of these
regulations is Michael . Grace, Office of
the Assistant Chief Counsel
(Passthroughs and Special Industries),
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulations on matters of both
substance and style.

List of Subjects
26 CFR 1.441-1 thmugh 1.483-2

Accounting, Deferred compensation
plans, Income taxes.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, Title 26, Chapter 1, Parts
1 and 602 of the Code of Federal
Regulations are amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1953

Paragraph 1. The authority for Part 1
is amended by adding the following
citation:

Authority: 26 U.S.C, 7805. * * * Section
1.4694T also issued under 26 U.S.C. 469(1)(1).

Par. 2. Section 1.469-OT is revised to
read as follows:

§ 1.469-OT Table of contents (temporary).

This section lists the captions that
appear in the temporary regulations
under section 469.

§ 1.469-1T General rules (temporary).

(a) Passive activity loss and credit
disallowed.

(1) In general.
(2} Exceptions.
(b) Taxpayers to whom these rules apply.

(c) Cross references.

(1) Definition of passive activity.

(2] Passive activity loss.

(3) Passive activity credit.

(4) Effect of rules for other purposes.

(5) Special rule for oil and gas working
interests.

(6) Treatment of disallowed losses and
credits.

(7) Corporations subject to section 469.

(8) Consolidated groups.

(9) Joint returns.

(10) Material participation.

(11) Effective data and transition rules.

(12) Future regulations.

(d) Effect of section 469 and the regulations
thereunder for other purposes.

(1) Treatment of items of passive aclivity
income and gain.

(2) Coordination with sections 613A (d) and
1211.

(3) Treatment of passive activity losses.

(e) Definition of “passive activity.”

(1} In general.

(2) Trade or business activity.

(3) Rental activity.

(i) In general.

(ii) Exceptions.

(iii) Average period of customer use.

(A) In general.

(B) Average use factor.

(C) Average period of customer use for
class of property.

(D) Period of customer use.

(E) Class of property.

(F) Gross rental income and daily rent.

(iv) Significant personal services.

(A) In general.

(B) Excluded services.

(v) Extraordinary personal services.

(vi) Rental of property incidental to a
nonrental activity of the taxpayer.

(A) In general.

(B) Property held for investment.

(C) Property used in a trade or business.

(D) Lodging rented for convenience of
employer.

(E) Unadjusted basis.

(vii) Property made available for use in a
nonrental activity conducted by a
partnership, S corporation, or joint venture in
which the taxpayer owns an interest.

(viii] Examples.

(4) Special rule for oil and gas working
interests.

(1) In general.

(if) Exception for deductions attributable to
a period during which liability is limited.

(A) In general.

{B) Coordination with rules governing the
identification of disallowed passive activity
deductions,

(C) Meaning of certain terms.

(7) Allocable deductions.

(2) Disqualified deductions.

(3) Net loss.

(4) Ratable portion.

(iii) Examples.

(iv) Definition of “"working interest.”
(v) Entitles that limit liability.

(A) General rule.

(B) Other limitations disregarded.

-ow
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(C) Examples.

(vi) Cross reference to special rule for
income from certain oil or gas properties.

(5) Rental of dwelling unit,

(6) Activity of trading personal property,

(i) In general.

(ii) Personal property.

(iii) Example,

(1) Treatment of disallowed passive activity
losses and credits.

(1) Scope of this paragraph.

(2) Identification of disallowed passive
activity deductions.

(i} Allocation of disallowed passive activity
loss among activities.

{A) General rule.

(B} Loss from an activity.

(C) Significant participation passive
activities.

(D) Examples.

(ii) Allocation with loss activities.

(A) In general.

(B) Excluded deductions.

(iii) Separately identified deductions.

(3) Identification of disallowed credits from
passive activities.

(i) General rule.

(ii) Coordination rule,

(iti) Separately identified credits.

(4) Carryover of disallowed deductions and
credits.

(i) In general.

(ii) Operations continued through C
corporations or similar entities.

(iii) Examples.

{8) Application of these rules to C
corporations.

(1) In general.

(2) Definitions.

(3} Participation of corporations.

(i) Material participation.

(ii) Significant participation.

(iii) Participation of individual.

(4) Modified computation of passive
activity loss in the case of closely held
corporations.

(i) In general.

(ii) Net active income.

(iii) Examples.

(5) Allowance of passive activity credit of
closely held corporations to extent of net
active income tax liability.

(i) In general.

(ii) Net active income tax liability.

(h) Special rules for affiliated group filing
consolidated return.

(1) In general.

(2) Definitions.

(3) Disallowance of consolidated group's
passive activity loss or credit.

(4) Status and participation of members.

(i) Determination by reference to status and
participation of group.

(ii) Determination of status and
participation of consolidated group.

(5) Modification of rules for identifying
disallowed passive activity deductions and
credits.

(i) Identification of disallowed deductions.

(i) Ratable portion of disallowed passive
activity loss.

(iii) Identification of disallowed credits.

(6) Transactions between members of a
consolidated group.

(i) Scope.

(ii) Recharaeterization of gain or loss from
intercompany transactions other than
deferred intercompany transactions.

(A) In general,

(B) Recharacterization of gain or loss as
portfolio items.

(iii) Deferred intercompany transactions.

(A) In general.

(B} Deferred intercompany transactions
involving property subject to depreciation,
amortization, or depletion.

(C) Restoration of deferred gain or loss of
dispositions.

(D) Certain recharacterized items treated
as portfolio items.

(E) Property involved in deferred
intercompany transaction.

{iv) Definitions.

(A) Deferred intercompany transactions.

(B) Directly related.

(C) Intercompany transaction.

(D) Purchasing member.

(E) Selling member.

(7) Disposition of stock of @ member of an
affiliated group.

(8) Dispositions of property used in
multiple activities.

(i) [Reserved]

(j) Spouses filing joint return.

(1) In general.

(2) Exceptions of treatment as one
taxpayer. .

(i) Identification of disallowed deductions
and credits.

(ii) Treatment of deductions disallowed
under sections 704(d), 1366(d), and 465.

(iii) Treatment of losses from working
interests.

(3) Joint return no longer filed.

(4) Participation of spouses.

(k) Former passive activities and changes
in status of corporations. [Reserved]

§ 1.469-2T Passive activity loss (temporary),

(a) Scope of this section.

{b) Definition of passive activity loss.

(1) In general.

(2) Cross references.

(c) Passive activity group income.

(1) In general.

(2] Treatment of gain from disposition of an
interest in an activity or an interest in
property used in an activity.

(1) In general.

(A) Treatment or gain.

(B) Dispositions of partnership interests
and S corporation stock.

(C) Interest in property.

(D) Examples.

(ii) Disposition of property used in more
than one activity in 12-moath period
preceding disposition.

(iii) Disposition of substantially
appreciated property formerly used in
nonpassive activity.

(A} In general.

(B) Date of disposition.

(C) Substantially appreciated property.

(D) Investment property.

(E) Coordination with paragraph (c}){2)(ii) of
this section.

(F) Coordination with section 163{d).

(G) Examples.

(iv) Taxable acquisitions.

(v) Property held for sale to customers.

(A) Sale incidental to another activity.

(7} Applicability.

{7) In general.

(/) Principal purpose.

(2) Dealing activity not taken into account.

(B) Use in a nondealing activity incidental
to sale.

(C) Examples.

(3) Items of portfolio income specifically
excluded.

(i) In general.

(if) Gross income derived in the ordinary
course of a trade or business.

(iii) Special rules.

(A) Income from property held for
investment by dealer.

(B) Royalties derived in the ordinary course
of the trade or business of licensing
intangible property.

(7) In general.

(2) Substantial services or costs.

(#) In general.

(i7) Exception,

(717) Expenditures taken into account.

(3) Passthrough entities,

(4} Cross reference.

(C) Mineral production payments.

(iv) Examples.

(4) Items of personal service income
specifically excluded.

(i) In general.

(ii) Example.

(5) Income from section 481 adjustment.

(i) In general,

(ii) Positive section 481 adjustments.

(iii) Ratable portion.

(8) Gross income from certain oil or gas
properties.

(i) In general.

(ii) Gross and net passive income from the
property.

(iii) Property.

(iv) Examples.

(7) Other items specifically excluded.

(d) Passive activity deductions.

(1) In general.

(2) Exceptions.

(3) Interest expense.

(4) Clearly and directly allocable expenses.

(5) Treatment of loss from disposition,

(i) In general.

(ii) Disposition of property used in more
than one activity in 12-month period
preceding disposition.

(iii) Other applicable rules.

(A) Applicability of rules in paragraph
(c)(2).

(B) Dispositions of partnership interests
and S corporation stock.

(6) Coordination with other limitations on
deductions that apply before section 469.

(i) In general.

(ii) Proration of deductions disallowed
under basis limitations.

{A) Deductions disallowed under section
704 (d).

(B) Deductions disallowed under section
1366 (d).

(iii) Proration of deductions disallowed
under at-risk limitation.

(iv) Coordination of basis and at-risk
limitations,

(v) Separately identified items of deduction
and loss.

(7) Deductions from section 481 adjustment.

(i) In general,
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(ii) Negative section 481 adjustments.

(iii) Ratable portion.

(8) Taxable year in which item arises.

(e) Special rules for partners and S
corporation shareholders.

(1) In general.

(2) Payments under sections 707(a), 707(c).
and 736(b).

(i) Section 707(a).

(ii) Section 707(c).

(iii) Payments in liquidation of a partner's
interest in partnership property.

(A) In general.

(B) Payments in liquidation of a partner's
interest in unrealized receivables and
goodwill under section 736(a).

(3) Sale or exchange of interest in
passthrough entity.

(i) Application of this paragraph (e)(3).

(ii) General rule.

(A) Allocation among activities.

(B) Ratable portion.

(7) Dispositions on which gain is
recognized.

(2) Dispositions on which loss is
recognized.

(C) Default rule,

(D) Special rules.

(1) Applicable valuation date.

(/) In general.

(17} Exception.

(2) Basis adjustments.

(3) Tiered passthrough entities.

(E} Meaning of certain terms.

(iii) Treatment of gain allocated to certain
passive activities as not from a passive
activity.

(iv) Dispositions occurring in taxable years
beginning before February 19, 1988,

(A) In general.

(B) Exceptions.

(v) Treatment of portfolic assets.

(vi) Definitions,

(vii) Examples.

(f) Recharacterization of passive income in
certain situations.

(1) In general.

(2) Special rule for significant participation.

(i) In general.

(ii) Significant participation passive
activity.

(iii) Example.

(3) Rental of nondepreciable property.

(4) Net interest income from passive equity-
financed lending activity.

(i) In general.

(i) Equity-financed lending activity.

(A) In general.

(B) Certain liabilities not taken into
account.

(iii) Equity-financed interest income.

(iv) Net interest income.

(v) Interest-bearing assets.

(vi) Liabilities incurred in the activity.

(vii) Average outstanding balance.

(viii) Example.

(5) Net income from certain property rented
incidental to development activity.

(i) In general.

(ii) Commencement of use.

(iii) Services performed for the purpose of
enhancing the value of property.

{iv) Example.

(6) Property rented to a nonpassive
activity.

(7) Special rules applicable 1o the
acquisition of an interest in a passthrough

entity engaged in the trade or business of
licensing intangible property.
(i) In general.
(ii) Royalty income from property.
(iii) Exceptions.
(iv) Capital expenditures,
(v) Example.
(8) Limitation on recharacterized income.
(9) Meaning of certain terms.
(10) Coordination with section 163{(d).
(11) Effective date.

§ 1.469-3T Passive actlivity credit
(temporary).

(a) Computation of passive activily credit.

(b) Credits subject to section 469.

(1) In general.

(2) Treatment of credits attributable to
qualified progress expenditures.

(3) Special rule for partners and S
corporation shareholders.

(4) Exception for pre-1987 credits.

(c) Taxable year to which credit is
attributable.

(d) Regular tax liability allocable to passive
activities.

(1) In general.

(2) Regular tax liability.

(e) Coordination with section 38(b).

(f) Coordination with section 47.

(g) Examples.
§ 1.4694T Definition of activily (temporary).

{a) Overview.

(1) Purpose and effect of overview.

(2) Scope and structure of § 1.469-4T.

(3) Undertaking rules.

(i) In general.

(ii) Basic undertaking rule.

(iii) Circumstances in which location is
disregarded.

(iv) Rental undertakings.

(v) Oil and gas wells.

(4) Activity rules.

(i) In general.

(ii) Aggregation of trade or business
undertakings.

(A) Trade or business undertakings.

(B} Similar, commonly-controlled
undertakings treated as a single activity.

(C) Integrated businesses treated as a
single activity.

(iii) Aggregation of professional service
undertakings.

(iv) Rules for rental real estate.

(A) Taxpayers permitted to determine
rental real estate activities.

(B) Limitations on fragmentation and
aggregation of rental real estate.

{v) Election to treat nonrental undertakings
as separate activities.

(5) Special rules.

(i) Consolidated groups and publicly traded
partnerships.

(ii) Transitional rule.

(b) General rule and definitions of general
application.

(1) General rule.

(2) Definitions of general application.

(i) Passthrough entity.

(ii) Business and rental operations.

(A) In general,

(B) Operations conducted through
nonpassthrough entities.

(¢) Undertaking.

{1) In general.

(2) Operations treated as a separate source
of income production.

(1) In general.

(ii) Treatment of support operations.

(A) In general.

(B) Support operations.

(iii) Location.

(iv) Income-producing operations.

(v) Ownership by the same person,

(3) Facts and circumstances
determinations.

(4) Examples.

(d) Rental undertaking.

(1) In general.

(2) Exceptions.

(3) Rental operations.

(i) General rule.

(i) Real property provided for short-term
use.

(iii) Property made available to licensees.

(4) Examples.

(e) Special rules for certain oil and gas
operations.

(1) Wells treated as nonpassive under
§ 1.469-1T(e)(4)(i).

(2) Business and rental operations that
constitute an undertaking.

(3) Examples.

(f) Certain trade or business undertakings
treated as part of the same activity.

(1) Applicability.

(i) In general.

(ii) Trade or business undertaking.

(2) Treatment as part of the same activity.

(3) Substantial indirect interest.

(i) In general.

(ii) Coordination rule.

(4) Similar undertakings.

(i) In general.

(ii) Predominant operations.

(iii) Vertically-integrated undertakings.

(A) Supplier undertaking similar to
recipient undertaking.

(B) Recipient undertaking similar to
supplier undertaking.

(C) Coordination rules.

(iv) Lines of business.

(5) Examples.

(g) Integrated businesses.

(1) Applicability.

{i) In general.

(i1) Trade or business activity.

(2) Treatment as a single activity.

(3) FPacts and circumstances tests.

(4) Examples.

(h) Certain professional service
undertakings treated as a single activity.

(1) Applicability,

{i) In general.

(ii) Professional service undertaking.

(2) Treatment as a single activity.

(i) Undertakings controlled by the same
interests.

(ii) Undertakings involving significant
similar or significant related services.

(iii) Coordination rule.

(3) Significant similar or significant related
services.

(4) Examples.

(i) [Reserved]

(i) Control by the same interests and
ownership percentage.

(1) In general.

(2) Presumption.

(i) In general.
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(ii) Common-ownership group.

(iii) Special aggregation rule.

(3) Ownership percentage.

(i) In general.

(i1) Passthrough entities.

(iii) Attribution rules.

(A) In general.

(B} Determination of common-ownership
percentage.

(C) Related person.

(4) Special rule for trade or business
activities.

(5) Examples.

(k) Identification of rental real estate
activities.

(1) Applicability.

(i) In general.

(ii) Rental real estate undertaking.

(2) Identification of activities.

(i) Multiple undertakings treated as a single
activity or multiple activities by taxpayer.

(if) Multiple undertakings treated as a
single activity by passthrough entity.

(iii} Single undertaking treated as multiple
undertakings.

(3) Treatment in succeeding taxable years.

(4) Applicable return of passthrough entity.

(5) Evidence of treatment required.

(6) Coordination rule for rental of
nondepreciable property.

(7) Coordination rule for rental of dwelling
unit.

(8) Examples.

(1) [Reserved)

(m) Consolidated groups.

(1) In general.

(2) Examples.

(n) Publicly traded partnerships.

(o) Elective treatment of undertakings as
separate activities.

(1) Applicability.

(2) Undertakings treated as separate
activities.

(3) Multiple undertakings treated as a
single activity by passthrough entity.

(4) Multiple undertakings treated as a
single activity for a preceding taxable year.

(5) Applicable return of passthrough entity.

(6) Participation.

(7) Election.

(i) In general,

(ii) Written statement.

(8) Examples.

(p) Special rule for taxable years ending
before August 10, 1989.

(1) In general.

{2) Unreasonable methods.

(3) Allocation of disallowed deductions in
succeeding taxable year.

§ 1.469-5T Material participation
(temporary).

(a) In general.

(b} Facts and circumstances.

(1) In general. [Reserved|

(2) Certain participation insufficient to
constitute material participation under this
paragraph (b).

(i) Participation satisfying standards not
contained in section 469.

(ii) Certain management activities.

(iii) Participation less than 100 hours.

(c) Significant participation activity.

(1) In general.

(2) Significant participation.

(d) Personal service activity.

(e) Treatment of limited pariners.

(1) General rule.

(2) Exceptions.

(3) Limited partnership interest,

(i) In general.

{ii) Limited partner holding general partner
interest.

() Participation.

(1) In general,

(2) Exceptions.

(i) Certain work not customarily done by
owners.

(ii) Participation as an inveslor,

(A) In general.

(B) Work done in individual’s capacity as
an investor.

(3) Participation of spouse.

{4) Methods of proof.

(8) Material participation of trusts and
estates. [Reserved|

(h) Miscellaneous rules.

(1) Participation of corporations.

{2) Treatment of certain retired farmers and
surviving spouses of retired or disabled
farmers.

(3) Coordination with rules governing the
treatment of passthrough entities.

(i) [Reserved]

(i) Material participation for preceding
laxable years.

(1) In general.

(2) Material participation for taxable years
beginning before January 1, 1987.

(k) Examples.

§1.469-6T Treatment of losses upon certain
dispositions (temporary). [Reserved]

§1.469-7T Treatment of self-charged items
of income and expense (temporary).
[Reserved]

§1.469-8T Application of section 469 to
trusts, estates, and their beneficiaries
{temporary). [Reserved]

§1.469-9T Treatment of income, deductions,
and credits from certain rental real estate
activities (temporary). [Reserved]

§1.469-10T Application of section 469 to

publicly traded partnerships (temporary).
[Reserved]

§1.469-11T Effective date and transition
rules (temporary).

(a) Effective date.

(1) In general.

(2) Application of certain income
recharacterization rules.

(i) In general.

(ii) Property rented to a nonpassive
activity.

(3) Qualified low-income housing projects.

(4) Effect of events occurring in years prior
to 1987.

(5) Examples.

(b) Transitional rule for pre-enactment loss
and pre-enactment credit.

(1) In general.

(2) Applicable percentage.

(3) Pre-enactment loss.

(4) Pre-enactment credit.

(5) Examples.

(c) Definition of pre-enactment interest.

(1) General rule,

(2} Qualified interest.

(i) In general.

(ii) Stock in a C corporation.

(3) Pre-enactment activily,

(i) In general.

(it} Character before 1987 irrelevant.

(4) Examples.

(5) Effect of changes in a taxpayer's
interest in 8 pre-enactment activily.

(i) In general,

(it} Partnership terminations under section
708(b){1)(B).

(iii) Examples.

(6) Special rule for beneficiaries of trusts or
estates.

(i) In general.

(ii) Interests distributed to beneficiaries.

(7) Written binding contract.

(i) In general,

(ii) Special rule for contract of partnership
or S corporation.

(iii) Application of rule to partnership
agreements.

§ 1.469-1T [Amended]

Par. 3. Section 1.469-1T is amended as
follows:

1. Paragraph (d)(2) is amended by
revising the heading and first sentence
to read as follows:

(d) - " &

(2) Coordination with sections
613A(d) and 1211. A passive aclivity
deduction that is not disallowed for the
taxable year under section 469 and the
regulations thereunder may nonetheless
be disallowed for the taxable year under
section 613A(d) or 1211.

2. Paragraph (e)(2) is revised to read
as follows:

(e) - * n

(2) Trade or business activity. An
activity (within the meaning of § 1.469-
4T) is a trade or business activity for a
taxable year if and only if such
activity—

(i) Is not a rental activity for such
taxable year; and

(i1) Involves the conduct during such
taxable year of business or rental
operations (within the meaning of
§ 1.469-4T(b)(2)(ii)) that are not treated
under paragraph (e)(3)(vi)(B) of this
section as incidental to an activity of
holding property for investment.

3. Paragraph [e)(3)(iii) is revised to
read as follows:

(e) - - .

(J] * L

(iit) Average period of customer use—
(A) £n general. For purposes of this
paragraph (e}(3), the average period of
customer use for property held in
connection with an activity (the
“activity's average period of customer
use") is the sum of the average use
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factors for each class of property held in
connection with the activity.

(B) Average use factor. The average
use factor for a class of property held in
connection with an activity is the
average period of customer use for such
class of property multiplied by the
fraction obtained by dividing—

(2) The activity's gross rental income
attributable to such class of property; by

(2) The activity's gross rental income.

(C) Average period of customer use
for class of property. In determining an
activity's average period of customer
use for a taxable year, the average
period of customer use for a class of
property held in connection with an
activity is determined by dividing—

(7) The aggregate number of days in
all periods of customer use for property
in such class (taking into account only
periods that end during such taxable
year or that include the last day of such
taxable year); by

(2) The number of such periods of
customer use.

(D) Period of customer use. Each
period during which a customer has a
continuous or recurring right to use an
item of property held in connection with
the activity (without regard to whether
the customer uses the property for the
entire period or whether such right to
use the property is pursuant to a single
agreement or to renewals thereof) is
treated for purposes of this paragraph
(e)(3)(iii) as a separate period of
customer use. The duration of a period
of customer use that includes the last
day of a taxable year may be
determined on the basis of reasonable
estimates.

(E) Class of property. Taxpayers may
organize property into classes for
purposes of this paragraph (e)(3)(iii)
using any method under which items of
property for which the daily rent differs
significantly are not included in the
same class.

(F) Gross rental income and daily
rent, In determining an activity's
average period of customer use for a
taxable year—

(7) The activity's gross rental income
is the gross income from the activity for
such taxable year taking into account
only income that is attributable to
amounts paid for the use of property;

(2) The activity's gross rental income
attributable to a class of property is the
gross income from the activity for such
taxable year taking into account only
income that is attributable to amounts
paid for the use of property in such
class; and

(3) The daily rent for items of property
may be determined on any basis that
reasonably reflects differences during
the taxable year in the amounts

ordinarily paid for one day's use of such
items of property.

* * * - *

4, Paragraph (e)(8)(vi) is amended by
removing paragraph (e)(3)(vi)(D) and by
redesignating paragraph (e)(3)(vi)(E) and
(F) as paragraph (e)(3)(vi)(D) and (E).

5. Paragraph (e)(4)(iv) is revised to
read as follows:

(e) o

[4) * ok o

(iv) Definition of “working interest."
For purposes of section 469 and the
regulations thereunder, the term
“working interest” means a working or
operating mineral interest in any tract or
parcel of land (within the meaning of
§ 1.612-4(a)).

6. Paragraph (e)(5) is revised to read
as follows:

(e) o

(5) Rental of dwelling unit. An activity
involving the rental of a dwelling unit is
not a passive activity of a taxpayer for
any taxable year in which section 280A
(c)(5) applies to the taxpayer's use of
such dwelling unit.

* * * - *

7. Paragraph (f)(4) is revised to read as
follows:

(f) N BN

(4) Carryover of disallowed
deductions and credits—{i) In general. If
any deductions or credits from an
activity of a taxpayer (the loss activity)
are disallowed for a taxable year under
paragraph (f)(2) or (f)(3) of this section—

{A) The disallowed deductions or
credits shall be allocated among the
taxpayer's activities for the succeeding
taxable year in a manner that
reasonably reflects the extent to which
each such activity continues the
business and rental operations that
constituted the loss activity; and

(B) The disallowed deductions or
credits allocated to an activity under
paragraph (f)(4)(i)(A) of this section
shall be treated as deductions or credits
from such activity for the succeeding
taxable year.

(i) Operations continued through C
corporations or similar entities. (A) If a
taxpayer continues part or all of the
business and rental operations that
constitute a loss activity through a C
corporation or similar entity, the
taxpayer's interest in such entity shall
be treated for purposes of this paragraph
(f)(4) as an interest in a passive activity
that continues such operations. An
entity is similar to a C corporation for
this purpose if the owners of interests in
the entity derive only portfolio income
(within the meaning of § 1.469-
2T(c)(3)(i)) from such interests.

(B) If, after the application of this
paragraph (f)(4)(ii), an interestin a C
corporation or similar entity is a loss
activity for a taxable year, such interest
shall be treated for purposes of applying
this paragraph (f)(4) in the succeeding
taxable year as an interest in a passive
activity that continues the business and
rental operations of such loss activity.

(iii) Examples. The following
examples illustrate the application of
this paragraph (f)(4). In each example,
the taxpayer is an individual whose
taxable year is the calendar year.

Example (1). (i) The taxpayer owns
interests in a convenience store and an
apartment building. In each taxable year, the
taxpayer's interests in the convenience store
and the apartment building are treated under
§ 1.469-4T as interests in two separate
passive activities of the taxpayer. A $5,000
loss from the convenience-store activity and
a $3,000 loss from the apartment-building
activity are disallowed under paragraph (f)(2)
of this section for 1989.

(ii) Under paragraph (f)(2) of this section,
the $5,000 loss from the convenience-store
activity is allocated among the passive
activity deductions from that activity for
1989, and the $3,000 loss from the apartment-
building activity is treated similarly. In 1990,
the business and rental operations that
constituted the convenience-store activity are
continued in a single activity, and the
business and rental operations that
constituted the apartment-building activity
are similarly continued in a separate activity.
Thus, the disallowed deductions from the
convenience-store activity for 1989 must be
allocated under paragraph (f)(¢)(i)(A) of this
section to the taxpayer’s convenience-store
activity in 1990, Similarly, the disallowed
deductions from the apartment-building
activity for 1989 must be allocated to the
taxpayer's apartment-building activity in
1990. Under paragraph (f)(4)(i)(b) of this
section, the disallowed deductions allocated
to the convenience-store activity in 1990 are
treated as deductions from that activity for
1990, and the disallowed deductions
allocated to the apartment-building activity
for 1990 are treated as deductions from the
apartment-building activity for 1990.

Example (2). (i) In 1991, the taxpayer

_ acquires a restaurant and a catering service.

In 1991 and 1992, the restaurant and the
catering service are conducted at the same
location, and the taxpayer's interests in the
restaurant and catering service are treated
under § 1.469-4T as an interest in a single
passive activity of the taxpayer. A $10,000
loss from the activity is disallowed under
paragraph (f)(2) of this section for 1992. In
1993, the restaurant and the catering service
are conducted at different locations, and the
taxpayer's interests in the restaurant and the
catering service are treated under § 1.469-4T
as interests in two separate passive activities
of the taxpayer.

(ii) Under paragraph (f)(2) of this section,
the $10,000 loss from the restaurant and
catering activity is allocated among the
passive activity deductions from that activity
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for 1992. In 1993, the business and rental
operations that constituted the restaurant
and catering aclivity are continued, but are
treated as two separate activities under
§ 1.469-4T. Thus, the disallowed deductions
from the restaurant and catering activity for
1992 must be allocated under paragraph
(£)(4)(i)(A) of this section between the
restaurant activity and the catering activity
in 1993 in a manner reasonably reflects the
extent to which each of the activities
continues the operations of the restaurant
and catering activity. Under paragraph
(£)(4)(i)(B) of this section, the disallowed
deductions allocated to the restaurant
activity in 1993 are treated as deductions
from the restaurant activity for 1993, and the
disallowed deductions allocated to the
catering activity in 1993 are treated as
deductions from the catering activity for 1993.
Example (3). (i) The facts are the same as
in example (2). In addition, a $20,000 loss
from the activity was disallowed under
paragraph (£)(2) of this section for 1991, and
the gross income and deductions (including
deductions that were disallowed for 1991
under paragraph (f)(2) of this section) from
the restaurant and catering service for 1991
and 1992 are as follows:

Catering

Restaurant senvice

$20,000
40,000

(20,000)

40,000
130,000

10,000

$60,000

Net income (loss)....
1992:
Gross income...
270, 000

(20,000)

Net income (loss)....

!Includes $8,000 of deductions that were disal-
lowed for 1991 ($20,000 x$40,000/$100,

2 Includes $12,000 of deductions thal were disal-
lowed for 1991 ($20,000 x $60,000/$100,000).

(ii) Under paragraph (f)(4)(i)(A) of this
section, the disallowed deductions from the
restaurant and catering operations must be
allocated among the taxpayer's activities for
the succeeding year in a manner that
reasonably reflects the extent to which such
activities continue the restaurant and
catering operations. The remainder of this
example describes a number of allocation
methods that will ordinarily satisfy the
requirement of paragraph (f)(4)(i)(A) of this
section. One or more of the allocation
methods described in this example may,
however, be unreasonable in certain cases. In
addition, the description of specific allocation
methods in this example does not preclude
the use of other reasonable allocation
methods for purposes of paragraph (f)(4)(i)(A)
of this section.

(iii) Ordinarily, an allocation of disallowed
deductions from the restaurant operations to
the restaurant activity and disallowed
deductions from the catering operations to
the catering activity would satisfy the
requirement of paragraph (f)(4)(i)(A) of this
section. Under paragraph (f)(2)(ii) of this
section, a ratable portion of each deduction
from the restaurant and catering activity is
disallowed for 1992. Thus, $3,000 of the 1992

deductions from the restaurant operations are
disallowed ($10,000 x $30,000/$100.000), and
$7.000 of the 1992 deductions from the
catering operations are disallowed

($10.000 x $70,000/$100,000). Thus, the
taxpayer can ordinarily treat $3,000 of the
disallowed deductions as deductions from
the restaurant activity for 1993, and $7,000 of
the disallowed deductions as deductions
from the catering activity for 1993.

(iv) Ordinarily, an allocation of disallowed
deductions between the restaurant and
catering activities in proportion to the losses
from the restaurant operations and the
catering operations for 1992 would also
satisfy the requirement of paragraph
(f)(4)(i)(A) of this section. If the restaurant
operations and the catering operations had
been treated as separate activities in 1992,
the restaurant activity would have had net
income of $10,000 and the catering activity
would have had a $20,000 loss. Thus, the
taxpayer can ordinarily treat all $10,000 of
disallowed deductions as deductions from
the catering activity for 1993.

(v) Ordinarily, an allocation of disallowed
deductions between the restaurant and
catering activities in proportion to the losses
from the restaurant operations and catering
operations for 1992 (determined as if the
restaurant operations and the catering
operations had been separate activities for all
taxable years) would also satisfy the
requirement of paragraph (f){4)(i)(A) of this
section. If the restaurant operations and the
catering operations had been treated as
separate activities for all taxable years, the
entire $20,000 loss from the restaurant
operations in 1991 would have been allocated
to the restaurant activity in 1992, and the
gross income and deductions from such
separate activities for 1992 would be as
follows:

Catering

Restaurant B6rvice

$40,000
42,000

(2,000)

$50,000
58,000

(8,000)

Thus, the taxpayer can ordinarily treat
$2,000 of the disallowed deductions as
deductions from the restaurant activity for
1993, and $8,000 of the disallowed deductions
as deductions from the catering activity for
1993.

Example (4). (i) The taxpayer is a partner
in a law partnership that acquires a building
in December 1988 for use in the partnership's
law practice. In taxable year 1989, four floors
that are not needed in the law practice are
leased to tenants; in taxable year 1990, two
floors are leased to tenants; in taxable years
after 1990, only one floor is leased to tenants.
Under § 1.4694T(d), the law practice and the
rental operations with respect to the leased
property are treated as a trade or business
activity and a separate rental activity for
taxable years 1989 and 1990 and as a single
trade or business activity for taxable years
after 1990. The trade or business activity is
not a passive activity of the taxpayer. The
rental activity, however, is a passive activity.
Under paragraph (f)(2) of this section, a

$12,000 loss from the rental activity is
disallowed for 1989, and a $9.000 loss from
rental activity is disallowed for 1990.

(ii) Under paragraph (f)(2) of this section,
the $12,000 loss from the renial activity for
1989 is allocated among the passive activity
deductions from that activity for 1989. In
1990, the business and rental operations that
constituted the rental activity are continued
in two separate activities. Only the business
and rental operations with respect to two
floors of the building are continued in the
rental activity, and the other two floors (/..
the floors that were leased to tenants in 1989,
but not in 1990) are used in the laxpayer's
law-practice activity. Thus, the disallowed
deductions from the rental activity for 1989
must be allocated under paragraph (f)(4}(i)(A)
of this section between the rental activity and
the law-practice activity in a manner that
reasonably reflects the exent to which each
of the activities continues the operations with
respect to the four floors that were leased to
tenants in 1989, In these circumstances, the
requirement of paragraph (f)(4)(i)(A) of this
section would ordinarily be satisfied by any
of the allocation methods illustrated in
example (3) or by an allocation of 50 percent
of the disallowed deductions {$6,000) to each
activity. Under paragraph (f)(4)(i)(B) of this
section, the disallowed deductions allocated
to the rental activity in 1990 are treated as
deductions from the rental activity for 1990,
and the disallowed deductions allocated to
the law-practice activity in 1990 are treated
as deductions from the law-practice activity
for 1990.

{iii) Under paragraph (f)(2) of this section.
the $9,000 loss from the rental activity for
1990 is allocated among the passive activity
deductions from that activity for 1990. In
1991, the business and rental operations that
constituted the rental activity are continued
in the taxpayer's law-practice activity. Thus,
the disallowed deductions from the rental
activity for 1990 must be allocated under
paragraph (f)(4)(i)(A) of this section to the
taxpayer's law-practice activity in 1991.
Under paragraph (f){4)(i)(B) of this section,
the disallowed deductions allocated to the
law-practice activity are treated as
deductions from the law-practice activity for
1991.

(iv) Rules relating to former passive
activities will be contained in paragraph (k)
of this section. Under those rules, any
disallowed deductions from the rental
activity that are treated as deductions from
the law-practice activity will be treated as
unused deductions that are allocable to a
former passive activity.

Example (5). (i) The taxpayer owns stock in
a corporation that is an S corporation for the
taxpayer's 1991 taxable yearand a C
corporation thereafter. The only activity of
the corporation is a rental activity. For 1991,
the taxpayer's pro rata share of the
corporation's loss from the rental activity is
$5,000, and the entire loss is disallowed under
paragraph (f}(2) of this section.

(ii) Under paragraph (f)(2) of this section,
the taxpayer's $5,000 loss from the rental
activity is allocated among the taxpayer's
deductions from that activity for 1991. In
1992, the business and rental operations that
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constituted the rental activity are continued
through a C corporation, and the taxpayer's
interes! in the C corporation is treated under
paragraph (N){4](ii){A) of this section as a
passive activity that continues such
operations [the C corporation activity). Thus,
the disallowed deductions from the rental
activity for 1991 must be allocated under
paragraph (f)(4)(i}{A) of this section to the
taxpayer’'s C corporation activity in 1992, and
are treated under paragraph (f){4)(i)(B) of this
section as deductions from the C corporation
activity for 1992.

(iii) Treating the taxpayer's interest in the
C corporation as an interest in a passive
activity that continues the operations of the
rental activity does not change the character
of the taxpayer’s dividend income from the C
corporation. Thus, the taxpayer's dividend
income is portfolio income (within the
meaning of § 1.469-2T(c)(3)(i)) and is not
included in passive activity gross income.
Accordingly, the taxpayer's loss from the C
corporation activity for 1992 is $5,000.

Example (6). (i) The facts are the same as
in example (5), except that the taxpayer has
income from other passive activities for 1992,
and only 60 percent of the taxpayer's loss
from the C corporation activity ($3,000) is
disallowed for 1992 under paragraph (f}(2) of
this section.

(ii) Under paragraph (f)(2) of this section,
the $3,000 disallowed loss from the C
corporation activity is allocated among the
passive activity deductions from that activity
for 1992. In effect, therefore, 60 percent of
each disallowed deduction from the rental
activity for 1991 is again disallowed for 1992.

(iii) Under paragraph {1)[4)(ii)(B) of this
section, the taxpayer's interest in the C
corporation is treated for years after 1992 as
an interest in a passive activity that
continues the business and rental operations
of the C corporation activity. Thus, the
disallowed deductions from the C corporation
activity for 1992 must be allocated under
paragraph (f)[4)(i)(A) of this section to the
taxpayer's C corporation activity in 1993, and
are treated under paragraph (f){4)(i)(B) of this
section as dedactions from that activity for
1993.

» . . * *

8. Paragraph (g)(4)(ii)(C) is amended
by removing "§ 1.469-2T(c)(2)(iii)(E)"
and adding in its place “§ 1.469-
2T(c)(2)(iii)(F)".

9. Paragraph (h)(4) is amended by
removing the word “material" from the
captions of paragraphs (h)(4) and
(h)(4){ii) and by adding the words “or
significantly” immediately after the
word "materially” in paragraph (h)(4)(ii).

§1.469-2T [Amended]

Par. 4. Section 1.469-2T is amended as
follows:

1. Paragraphs (c){2)(iii)(D) through
(c}{2){iii){F) are redesignated as
paragraphs (c)(2)(iii)(E) through
(c)(2)(iii)(G) and the following new
paragraph [c)(2){ii1)(D) is added:

((,) &R

(é)’ L
(Y™ <

(D) Investment property. For purposes
of this paragraph (c)(2)(iii), an interest in
property shall be treated as an interest
in property used in an activity other
than a passive aclivity and as an
interest in property held for investment
for any period during which such
interest is held through a C corporation
or similar entity. An entity is similar to a
C corporation for this purpose if the
owners of interests in the entity derive
only portfolio income (within the
meaning of paragraph (c)(3)(i) of this
section) from such interests.

* * * * -

2. Paragraph (c)(2)(iii)(G) (as
redesignated by this Treasury decision)
is revised to read as follows:

(c] - n *

(2 * & &

(iil) 3

(G) Examples. The following
examples illustrate the application of
this paragraph [¢)(2)(iii):

Example (1). A acquires a building on
January 1, 1987, and uses the building in a
trade or business activity in which A
materially participates until March 31, 1998.
On April 1, 1998, A leases the building to B.
On December 31, 1999, A sells the building.
At the time of the sale, A's interest in the
building is substantially appreciated (within
the meaning of paragraph (c)(2)(iii)(C) of this
section). Assuming A's lease of the building
to B constitutes a rental activity {within the
meaning of § 1.469-1T{e)(3)), the building is
used in a passive activity for 21 months
(April 1, 1998, through December 31, 1999).
Thus, the building was not used in a passive
activity for the entire 24-month period ending
on the date of the sale. In addition, the 21-
month period during which the building was
used in a passive activity is less than 20
percent of A's holding period for the building
(13 years). Therefore, the gain from the sale is
treated under this paragraph (c)(2)(iii) as not
from a passive activity.

Example (2). (i) A, an individual, is a
stockholder of corporation X. Xisa C
corporation until December 31, 1990, and is
an S corporation thereafter. X acquires a
building on January 1, 1990, and sells the
building on March 1, 1991. At the time of the
sale, A'sinterest in the building held through
X is substantially appreciated (within the
meaning of paragraph (c)(2)(iii)(C) of this
section). The building is leased to various
tenants at all times during the period in
which it is held by X. Assume that the lease
of the building would constitute a rental
activity {within the meaning of § 1.469-
1T{e)(3]) with respect to a person that holds
the building directly or through an S
corporation.

(ii) Paragraph {c}{2)(iii)(D) of this section
provides that an interest in property is
treated for purposes of this paragraph
(c)(2)(iii) as used in an activily other than a
passive activity and as held for investment
for any period during which such interest is
held through a C corporation. Thus, for
purpeses of determining the character of A's
gain from the sale of the building, A's interest

in the building is treated as an interest in
property held for investment for the period
from January 1, 1990 to December 31, 1990,
and as an interest in property used in a
passive activity for the period from January 1,
1991 to February 28, 1991.

(iii) A's interest in the building was not
used in a passive activity for the entire 24-
month period ending on the date of the sale.
In addition, the 2-month period during which
A’s interest in the building was used in a
passive activity is less than 20 percent of the
period during which A held an interest in the
building (14 months). Therefore, the gain from
the sale is treated under this paragraph
(c)(2)(iii) as not from a passive activity.

(iv) Under paragraph (c)(2)(iii)(F) of this
section, gain that is treated as nonpassive
under this paragraph (c)(2)(iii) is treated as
portfolio income {within the meaning of
paragraph (c)(3)(i) of this section) if the gain
is from the disposition of an interest in
property that was held for investment for
more than 50 percent of the period during
which the taxpayer held such interest in
activities other than passive activities. In this
case, A's interest in the building was treated
as held for investment for the entire period
during which it was used in activities other
than passive activities (i.e., the 12-month
period from January 1, 1990 to December 31,
1990). Accordingly, A's gain from the sale is
treated under this paragraph (c)(2)(iii) as
portfolio income,

- * - - *

3. New paragraphs {c})(2)(iv) and
(c)(2)(v) are added to read as follows:

(c) * * »

(2) . v

(iv) Taxable acquisitions. If a
taxpayer acquires an interest in
property in a transaction other than a
nonrecognition transaction (within the
meaning of section 7701(a)(45)), the
ownership and use of such interest in
property before such transaction shall
not be taken into account for purposes
of applying this paragraph (c)(2) to any
subsequent disposition of such interest
in property by the taxpayer. For
example, if a taxpayer is a partner in a
partnership that owns an interest in
property and the taxpayer acquires such
interest in property from the partnership
in a fully taxable sale or exchange, such
interest shall be treated, in applying this
paragraph (c)(2) to any subsequent
disposition of such interest, as an
interest in property that was not held by
the taxpayer until the date on which
such interest was acquired from the
partnership and that was not used
before such date in any activity of the
taxpayer.

(v) Property held for sale to
customers—{A) Sale incidental to
another activity—(1)—Applicability—(/)
In general. This paragraph (c)(2)(v)(A)
applies to the disposition of a taxpayer's
interest in property if and only if—
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(A) At the time of the disposition, the
taxpayer holds the interest in property
in an activity that involves holding
similar property that is treated for
purposes of section 1221(1) as property
held primarily for sale to customers in
the ordinary course of a trade or
business (a ‘‘dealing activity”);

(B) One or more cther activities of the
taxpayer do not involve holding similar
property for sale to customers in the
ordinary course of a trade or business
(“nondealing activities") and the interest
in property was used in such activity or
activities for more than 80 percent of the
period during which the taxpayer held
such interest in property; and

(C) The interest in property was not
acquired and held by the taxpayer for
the principal purpose of selling such
interest to customers in the ordinary
course of a trade or business.

(i) Principal purpose. For purposes of
this paragraph (c)(2)(v)(A), a taxpayer is
rebuttably presumed to have acquired
and held an interest in property for the
principal purpose of selling such interest
to customers in the ordinary course of a
trade or business if—

(A) The period during which the
interest in property was used in
nondealing activities of the taxpayer
does not exceed the lesser of 24 months
or 20 percent of the recovery period
(within the meaning of section 168)
applicable to such property; or

(B) The interest in property was
simultaneously offered for sale to
customers and used in a nondealing
activity of the taxpayer for more than 25
percent of the period during which such
interest in property was used in
nondealing activities of the taxpayer.

For purposes of the preceding
sentence, an interest in property shall
not be considered to be offered for sale
to customers solely because a lessee of
the property has been granted an option
to purchase the property.

(2) Dealing activity not taken into
account. If this paragraph (¢)(2)(v)(A)
applies to the disposition of a taxpayer's
interest in property, holding such
interest in the dealing activity shall, for
purposes of this paragraph (¢)(2), be
treated as the use of such interest in the
last nondealing activity of the taxpayer
in which such interest in property was
used prior to its disposition.

(B) Use in a nondealing activity
incidental to sale. If paragraph
(€)(2)(v)(A) of this section does not
apply to the disposition of a taxpayer's
interest in property that is held in a
dealing activity of the taxpayer at the
time of disposition, the use of such
interest in property in a nondealing
activity of the taxpayer for any period
during which such interest in property is

also offered for sale to customers shall,
for purposes of this paragraph (c)(2), be
treated as the use of such interest in
property in the dealing activity of the
taxpayer.

(C) Examples. The following examples
illustrate the application of this
paragraph (c)(2)(v):

Examples (1). (i) The taxpayer acquires a
residential apartment building on January 1,
1987, and uses the building in a rental
activity. In January 1990, the taxpayer
converts the apartments into condeminium
units. After the conversion, the taxpayer
holds the condominium units for sale to
customers in the ordinary course of a trade or
business of dealing in such property. (Assume
that these dealing operations are treated as a
separate activity under § 1.469-4T, and that
the taxpayer materially participates in this
activity.) In addition, the taxpayer continues
to use the units in the rental activity until
they are sold. The units are first held for sale
on January 1, 1990, and the last unit is sold on
December 31, 1990.

(ii) This paragraph (c)(2)(v) provides that
holding an interest in property in a dealing
activity (the marketing of the property) is
treated for purposes of this paragraph (c)(2)
as the use of such interest in a nondealing
activity if the marketing of the property is
incidental to such use. Under paragraph
(e)(2)(v)(A)(2) of this section, such interests in
property are treated as used in the last
nondealing activity in which they were used
prior to their disposition. In addition,
paragraph (c)(2)(v)(A)(2) of this section
provides rules for determining whether the
marketing of the property is incidental to the
use of an interest in property in a nondealing
activity. Under these rules, the marketing of
the property is treated as incidental to such
use if (a) the interest in property was used in
nondealing activities for more than 80 percent
of the taxpayer's holding period in the
property (the holding period requirement) and
(b) the taxpayer did not acquire and hold the
interest in property for the principal purpose
of selling it to customers in the ordinary
course of a trade or business (a dealing
purpose).

(iii) In this case, the apartments were used
in a rental activity for the entire period
during which they were held by the taxpayer.
Thus, the apariments were used in a
nondealing activity for more than 80 percent
of the taxpayer's holding period in the
property, and the marketing of the property
salisfies the holding period requirement.

(iv) Paragraph (c)(2)(v}(A)(2)(:/) of this
section provides that a taxpayer is rebuttably
presumed to have a dealing purpose unless
the interest in property was used in
nondealing activities for more than 24 months
or 20 percent of the property's recovery
period (whichever is less). The same
presumption applies if the interest in property
was offered for sale to customers during more
than 25 percent of the period in which the
interest was held in nondealing activities. In
this case, the taxpayer used each apartment
in a nondealing activity {the rental activity)
for a period of 36 to 48 months (i.e., from
January 1, 1987, to the date of sale in the
period from January through December 1990).

Thus, the apartments were used in
nondealing activities for more than 24
months, and the first of the rebuttable
presumptions described above does not
apply. In addition, the apartments were
offered for sale to customers for up to 12
months (depending on the month in which the
apartment was sold) during the period in
which the apartments were used in a
nondealing activity. The percentage obtained
by dividing the period during which an
apartment was held for sale to customers by
the period during which the apartment was
used in nondealing activities ranges from
zero in the case of apartments sold on
January 1, 1990, to 25 percent (i.e., 12 months/
48 months) in the case of apartments sold on
December 31, 1990. Thus, no apartment was
offered for sale to customers during more
than 25 percent of the period in which it was
used in nonrental activities, and the second
rebuttable presumption does not apply.

(v) Because neither of the rebuttable
presumptions in paragraph (c)(2)(v)(A)(2)(/7)
of this section applies in this case, the
taxpayer will not be treated as having a
dealing purpose unless other facts and
circumstances establish that the taxpayer
acquired and held the apartments for the
principal purpose of selling the apartments to
customers in the ordinary course of a trade or
business. Assume that none of the facts and
circumstances suggest that the taxpayer had
such a purpose. If that is the case, the
taxpayer does not have a dealing purpose.

{vi) The marketing of the property satisfies
the holding period requirement, and the
taxpayer does not have a dealing purpose.
Thus, holding the apartments in the
taxpayer's dealing activity is treated for
purposes of this paragraph (c)(2) as the use of
the apartments in a nondealing activity. In
this case, the rental activity is the only
nondealing activity in which the apartments
were used prior to their disposition. Thus, the
apartments are treated under paragraph
(c)(2)(v)(A)(2) of this section as interests in
property that were used only in the rental
activity for the entire period during which the
taxpayer held such interests. Accordingly, the
rules in paragraph (c)(2) (ii) and (iii) of this
section do not apply, and all gain from the
sale of the apartments is trealed as passive
activity gross income.

Example (2). (i) The facts are the same as
in example (1}, except that the taxpayer
converts the apartments into condominum
units on July 1, 1987, and the first unit is sold
on January 1, 1988.

(i) In this case, all of the apartments were
simultaneously offered for sale to customers
and used in a nondealing activity of the
taxpayer for more than 25 percent of the
period during which the apartments were
used in nondealing activities, Thus, the
taxpayer is rebuttably presumed to have
acquired the apartments (including
apartments that are used in the rental activity
for at least 24 months) for the principal
purpose of selling them to customers in the
ordinary course of a trade or business.
Assume that the facts and circumstances do
not rebut this presumption. If that is the case,
the taxpayer has a dealing purpose, and
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paragraph (c)(2)(v)(A) of this section does not
apply to the disposition of the apartments.

(iii) Paragraph (c)(2)(v}(B) of this section
does not apply to the disposition of a
taxpayer's interest in property that is held in
a dealing activity of the taxpayer at the time
of the disposition, the use of the interest in
property in any nondealing activity of the
taxpayer for any period during which the
interest is also offered for sale to customers
is treated as incidental to the use of the
interest in the dealing activity. Accordingly,
for purposes of applying the rules of this
paragraph [c)(2) to the disposition of the
apartments, the rental of the apartments after
July 1, 1987, is treated as the use of the
apartments in the taxpayer's dealing activity.

Example (3). (i) The facts are the same as
in example (1), except that the last unitis
sold in 1991.

(ii) The treatment of apartments sold in
1990 is the same as in example {1). The
apartments sold in 1991, however, were
simultaneously offered for sale to customers
and used in a nondealing activity for more
than 25 percent of the period during which
such apartments were used in nondealing
activities. (For example, an apartment that is
sold on January 31, 1991, has been offered for
sale for 13 months or 26.1 percent of the 49-
month period during which it was used in
nondealing activities.) Thus, the taxpayer is
rebuttably presumed to have acquired the
apartments sold in 1991 for the principal
purpose of selling them to customers in the
ordinary course of a trade or business.
Assume that the facts and circumstances do
not rebut this presumption. In that case, the
marketing of the apartments sold in 1991 does
not satisfy the principal purpose
requirements, and paragraph (c)(2)(v)(A) of
this section does not apply to the dispesition
of those apartments. Accordingly, for
purposes of applying the rules of this
paragraph (c)(2) to the disposition of the
apariments sold in 1991, the rental of the
apartments after January 1, 1990, is treated,
under paragraph {c){2}{v)(B) of this section, as
the use of the apartments in the taxpayer's
dealing activity.

4. Paragraph (c)(6) (i), (ii), and (iii) is
revised to read as follows:

[C) L

(6) Gross income from certain oil or
gas properties—(i) In general.
Notwithstanding any other provision of
the regulations under section 469,
passive activity gross income for any
taxable year does not include an
amount of the taxpayer's gross passive
income for such year from—

(A) An oil or gas property that
includes an oil or gas well if, for any
prior taxpayer year beginning after
December 31, 1986, any of the taxpayer's
loss from the well was treated, solely by
reason of § 1.469-1T(e)(4) (relating to a
special rule for losses from oil and gas
working interests), and not by reason of
the taxpayer's material participation in
the activity, as a loss that is not from a
passive activity; or

(B) Any property the basis of which is
determined in whole or in part by

reference to the basis of property
described in paragraph (c)(6)(i)(A) of
this section: equal to the taxpayer's net
passive income from such property for
the taxable year.

(ii) Gross and net passive income
from the property. For purposes of this
paragraph (c)(6)—

(A) The taxpayers's gross passive
income for any taxable year from any
property described in paragraph (a)(6)(i)
of this section is any passive activity
gross income for such year (determined
without regard to this paragraph (c)(6)
and paragraph (f) of this section) from
such property;

(B) The taxpayer's net passive income
for any taxable year from any property
described in paragraph {c)(6)(i) of this
section is the excess, if any, of—

(7) The taxpayer's gross passive
income for the taxable year from such
property; over

(2) Any passive activity deductions
for the taxable year (including any
deduction treated as a deduction for
such year under § 1.469-1T(f)(4)) that
are reasonably allocable to such income;
and

(C) If any oil or gas well or other item
of property (the item) is included in two
or more properties described in
paragraph (c){6){i) of this section {the
properties), the taxpayer shall allocate
the passive activity gross income
(determined without regard to this
paragraph (c)(6) and paragraph (f) of
this section) from such item and the
passive activity deductions reasonably
allocable to such item among such
properties.

(iii) Property. For purposes of
paragraph (c)(6)(i)(A) of this section, the
term “property” does not have the
meaning given such term by section
614(a) or the regulations thereunder, and
an oil or gas property that includes an
oil or gas well is—

(A) The well; and

(B) Any other item of property
(including any oil or gas well) the value
of which is directly enhanced by any
drilling, logging, seismic testing, or other
activities the costs of which were taken
into account in determining the amount
of tllw. taxpayer's income or loss from the
well.

* * * * -

5. Paragraph (c)(6)(iv) is amended by
removing the phrase “net income” in the
last sentences of examples (1) and (2],
and adding the phrase “net passive
income” in its place.

6. Paragraph (d)(1), Example, is
amended by removing “sections 469 and
1211" and adding “sections 469, 613A(d),
and 1211" each place the former occurs.

7. Paragraph (d)(2){ix) is amended by
adding “section 613A(d)," immediately
before “section 1212(a)(1)(B)".

8. Paragraph (d)(5)(iii)(A) is revised to
read as follows:

(d) * ox o

(5) (3 T

(lii) L T

(A) Applicability of rules in
paragraph (c)(2). For purposes of this
paragraph (d)(5), a taxpayer's interests
in property used in an activity and the
amounts allocated to such interests shall
be determined under paragraph
(c)(2)(})(C) of this section. In addition,
the rules contained in paragraph (c)(2)
(iv) and (v) of this section shall apply in
determining for purposes of this
paragraph (d)(5) the activity (or
activities) in which an interest in
property is used at the time of its
disposition and during the 12-month
period ending on the date of its
disposition.

(9) Paragraph (d}{6)(v)(E) is revised to
read as follows:

(d] , W 2

[6) * ® W

(v] . v »

(E) Are taken into account under
section 613A(d) (relating to limitations
on certain depletion deductions), section
1211 (relating to the limitation on capital
losses), or section 1231 (relating to
property used in a trade or business and
involuntary conversions); or

- * * - -

10. Paragraph (d)(8) is amended by
removing the phrase “sections 469 and
1211" and adding the following in its
place: “sections 469, 613A(d), and 1211".

11. Paragraphs (e)(2) (ii) and (iii) are
revised to read as follows:

(e) * & &

(2) LR R

(i) Section 707(c). Except as provided
in paragraph (e)(2)(iii)(B) of this section,
any payment to a partner for services or
the use of capital that is described in
section 707(c) (including any payment
described in section 736{a)(2)) (relating
to guaranteed payments made in
liquidation of the interest of a retiring or
deceased partner) shall be characterized
as a payment for services or as the
payment of interest, respectively, and
not as a distributive share of partnership
income.

(iii) Payments in liquidation of a
partner’s interest in partnership
property—{A) In general. If any gain or
loss is taken into account by a retiring
partner (or any other person that owns
(directly orindirectly) an interest in
such partner if such partner is a
passthrough entity) or a deceased
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partner's successor in interest as a result
of a payment to which section 736(b)
(relating to payments made in exchange
for a retired or deceased partner's
interest in partnership property) applies,
such gain or loss shall be treated as
passive activity gross income or a
passive activity deduction only to the
extent that such gain or loss would have
been passive activily gross income or a
passive activity deduction of such
retiring or deceased partner (or such
other person) if it had been recognized
at the time the liquidation of such
partner's interest commenced.

(B) Payments in liguidation of a
partner’s interest in unrealized
receivables and goodwill under section
736(a). (1) If a payment is made in
liquidation of a retiring or deceased
partner's interest, such payment is
described in section 736(a), and any
income—

(1) Is taken into account by the retiring
partner (or any other person that owns
(directly or indirectly) an interest in
such partner if such partneris a
passthrough entity) or the deceased
partner’s successor in interest as a result
of such payment; and

(#1) Is attributable to the portion (if
any of the payment that is allocable to
the unrealized receivables (within the
meaning of section 751(c)) and goodwill
of the partnership;
the percentage of such income that is
treated as passive activity gross income
shall not exceed the percentage of
passive activity gross income that would
be included in the gross income that
such retiring or deceased partner (or
such other person) would have
recognized if such unrealized
receivables and goodwill had been sold
at the time that the liquidation of such
partner's interest commenced.

(2) For purposes of this paragraph
(e)(2)(iii)(B), the portion (if any) of a
payment under section 736(a) that is
allocable to unrealized receivables and
goodwill of a partnership shall be
determined in accordance with the
principles employed under § 1.736-1(b)
for determining the portion of a payment
made under section 736 that is treated
as a distribution under section 736(b).

* » * * -

12, Paragraph (e)(3)(iii)(B) is revised to
read as follows:

(e] LI A

(3) i .

(iii) oW P

(B) An amount of gain that would
have been treated as gain that is not
from a passive activity under paragraph
(c)(2)(iii) [relating to substantially
appreciated property formerly used in a
nonpassive activity), (c)(6) (relating to

certain oil or gas properties), (f)(5)
(relating to certain property rented
incidental to development), (f)(6)
(relating to property rented to a
nonpassive activity), or (f)(7) (relating to
certain interests in a passthrough entity
engaged in the trade or business of
licensing intangible property) of this
section would have been allocated to
such holder (or such other person) with
respect to such interest if all of the
property used in such passive activity
had been sold immediately prior to the
disposition for its fair market value on
the applicable valuation date (within the
meaning of paragraph (e)(3)(ii)(D)(7) of
this section; and

L - - - *

13. Paragraph (f)(5)(i) is amended by
removing the phrase “used in a rental
activity for such year”, by removing
“24" and adding 12" in its place, and by
removing the phrase “, but without
regard to paragraph (e) thereof” from the
parenthetical immediately following the
words “materially participated"’.

14, Paragraph (f}(5)(ii) is amended by
adding the following phrase
immediately after the word “when™:
“the performance of the services
described in paragraph (f)(5)(i}(C) of this
section is complete, and”.

15. Paragraph (f)(5)(iii)(C) is amended
by removing the parenthetical phrase
and adding the following in its place:
“(but only if, as of the time the taxpayer
acquires an interest in the property, a
substantial portion of the property is not
leased)”.

16. Paragraph (f)(5)(iv), Example, is
revised.to read as follows:

[5] T &S

(iv] - N

Example. (i) A, a calendar year individual,
is a partner in calendar year partnership P,
which develops commercial real estate, In
1988, P acquires an interest in undeveloped
land, and arranges for the financing and
construction of an office building on the land.
Construction is completed in February 1990,
and substantially all of the building is held
cut for rent and is in a state of readiness for
rental beginning on March 1, 1990.

(ii) P holds the building for rent for the
remainder of 1990 and all of 1991, and sells
the building on January 15, 1992, pursuant to
a contract entered into on January 15, 1991. P
did not hold the building (or any other
buildings) for sale to customers in the
ordinary course of P's trade or business (see
paragraph (c)(2){v) of this section). A's
distributive share of P's taxable losses from
the rental of the building is $50,000 for 1990
and $30,000 for 1991. All of A's losses from
the rental of the building are disallowed
under § 1.469-1T(a)(1)(i). A's distributive
share of the gain recognized by P on the sale
of the building is $150,000. A has no other
gross income or deductions from the activity
of renting the building.

(iii) For purposes of paragraph (£)(5)(i)(C} of
this section, in 1988, 1989, and 1990, the real
estate development activity that A holds
through P involves the performance of
services for the purpose of enhancing the
value of the building. In 1992, the building is
sold, and the date on which the use of the
building in the rental activity commenced
{March 1, 1990) was less than 12 months
before the date on which a binding contract
for such sale was entered into (January 15,
1991). Accordingly, if A materially
participated in the real estate development
activity in 1988, 1989, or 1990 (without regard
to whether A materially participated in the
activity in more than one of those years), an
amount of A's gross rental activily income for
1992 from the building equal to A's net rental
activity income for 1992 from such building
($150,000-$80,000 of previously disallowed
deductions = $70,000) is treated under this
paragraph (f)(5) as gross income that is not
from & passive activity,

17. Paragraph (f)(6) is amended by
removing the phrase *‘used in a rental
activity for such year" and by removing
the phrase ", but without regard to
paragraph (e] thereof” from the
parenthetical immediately following the
words “materially participates”.

18. Paragraph (f)(9)(iii) is revised to
read as follows:

(n * * -

(9) 42 B

(iii) The gross rental activity inceme
for a taxable year from an item of
property is any passive activity gross
income (determined without regard to
paragraph (f) (2) through (6) of this
section) that—

(A) Is income for such year from the
rental or disposition of such item of
property: and

(B) In the case of income from the
disposition of such item of property, is
income from an activity that involved
the rental of such item of property
during the 12-month period ending on
the date of the disposition (see
paragraph (c}(2)(ii) of this section); and

19. Paragraph ([)[9)(iv)(B) is amended
by removing the phrase “the use of such
item of property in the rental activity"
and adding in its place the words “such
income".

20. Paragraph (f)(10) is revised to read
as follows:

(n * . »

(10) Coordination with section 163(d).
Gross income that is treated as not from
a passive activity under paragraph (f)
(3), (4), or (7) of this section shall be
treated as income described in section
469(e}{1)(A) and paragraph (c)(3}(i) of
this section except in determining
whether—

(i) Any property is treated for
purposes of section 469(e)(1)(A)(i){1)
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and paragraph (c)(3)(i}(C) of this section
as property that produces income of a
type described in paragraph (c)(3)(i)(A)
of this section;

(if) Any property is treated for
purposes of section 469(e)(1)(A}(ii)(1I)
and paragraph (c)(3)(i)(D) of this section
as property held for investment;

(iii) An expense (other than interest
expense) is treated for purposes of
section 469(e)(1)(A)(i)(I1) and paragraph
(d)(4) of this section as clearly and
directly allocable to portfolio income
(within the meaning of paragraph
(c)(3)(i) of this section); and

(iv) Interest expense is allocated
under § 1.163-8T to an investment
expenditure (within the meaning of
§ 1.163-8T(b)(3)) or to a passive activity
expenditure (within the meaning of
§ 1.163-8T(b)(4)).

Par. 5. Section 1.469-3T is amended as
follows:

1. Paragraph (e) is revised.

2. Paragraph (f) is redesignated as
paragraph (g), and a new paragraph (f)
is added.

3. The revised provisions read as
follows:

§ 1.469-3T Passive activity credit
{temporary).

» » * 0 *

(e) Coordination with section 38(b).
Any credit described in section 38(b]} (1)
through (5) is taken into account in
computing the current year business
credit for the first taxable year in which
such credit is subject to section 469 and
is not disallowed by section 469 and the
regulations thereunder.

(f) Coordination with section 47. In the
case of any cessation described in
section 47(a) (1), (3), or (5) or any change
in use described in section 47(aj (2) or
(4), the credits allocable to the
taxpayer's activities under § 1.469-
1T(f)(4) shall be adjusted by reason of
such cessation (or change in use).

.- * » - *

Par. 6, The text of § 1.4694T is added
to read as follows:

§ 1.469-4T Definition of activity
(temporary).

(a) Overview—(1) Puipose and effect
of overview. This paragraph (a) contains
a general description of the rules
contained in this section and is intended
solely as an aid to readers. The
provisions of this paragraph (a) are not
a substitute for the more detailed rules
contained in the remainder of this
section and cannot be relied upon in
cases in which those rules qualify the
general description contained in this
paragraph (a).

(2) Scope and structure of § 1.469-4T.
This section provides rules under which
a taxpayer's business and rental
operations are treated as cne or more
activities for purposes of section 469 and
the regulations thereunder. (See
paragraph (b)(2)(ii) of this section for the
definition of business and rental
operations.) In general, these rules are
divided into three groups:

(i) Rules that identify the business and
rental operations that constitute an
undertaking (the undertaking rules).

(ii) Rules that identify the undertaking
or undertakings that constitute an
activity (the activity rules).

(iii) Rules that apply only under
certain special circumstances (the
special rules).

(3) Undertaking rules—{i) In general.
The undertaking is generally the
smallest unit that can constitute an
activity. (See paragraph (b)(1) of this
section for the general rule and
paragraph (k)(2)(iii) of this section for a
special rule that permits taxpayers to
treat a single rental real estate
undertaking as multiple activities.) An
undertaking may include diverse
business and rental cperations.

(ii) Basic undertaking rule. The basic
undertaking rule identifies the business
and rental operations that constitute an
undertaking by reference to their
location and ownership. Under this rule,
business and rental operations that are
conducted at the same location and are
owned by the same person are generally
treated as part of the same undertaking.
Conversely, business and rental
operations generally constitute separate
undertakings to the extent that they are
conducted at different locations or are
not owned by the same person. (See
paragraph (c)(2)(i) of this section.)

(iit) Circumstances in which location
Is disregarded. In some circumstances,
the undertaking in which business and
rental operations are included does not
depend on the location at which the
operations are conducted. Operations
that are not conducted at any fixed
place of business or that are conducted
at the customer's place of business are
treated as part of the undertaking with
which the operations are most closely
associated (see paragraph (¢)(2)(iii)(C)
of this section). In addition, operations
that are conducted at a location but do
not relate to the production of property
at that location or to the transaction of
business with customers at that location
are treated, in effect, as part of the
undertaking or undertakings that the
operations support (see paragraph
(e)(2)(i1) of this section).

(iv) Rental undertakings. The basic
undertaking rule is also modified if the
undertaking determined under that rule

includes both rental and nonrental
operations. In such cases, the rental
operations and the nonrental operations
generally must be treated as separate
undertakings (see paragraph (d)(1) of
this section). This rule does not apply if
more than 80 percent of the income of
the undertaking determined under the
basic rule is attributable to one class of
operations (7.e., rental or nonrental) or if
the rental operations would not be
treated as part of a rental activity
because of the exceptions contained in
§ 1.469-1T(e)(3)(ii) (see paragraph (d}(2)
of this section). In applying the rental
undertaking rules, short-term rentals of
real property (e.g., hotel-room rentals)
are generally treated as nonrental
operations (see paragraph (d)(3)(ii) of
this section).

(v) Oil and gas wells. Another
exception to the basic undertaking rule
treats oil and gas wells that are subject
to the working-interest exception in
§ 1.469-1T(e)(4) as separate
undertakings (see paragraph (e) of this
section).

(4) Activity rules—(i) In general. The
basic activity rule treats each
undertaking in which a taxpayer owns
an interest as a separate activity of the
taxpayer (see paragraph (b)(1) of this
section). In the case of trade or business
undertakings, professional service
undertakings, and rental real estate
undertakings, additional rules may
either require or permit the aggregation
of two or more undertakings into a
single activity.

(ii) Aggregation of trade or business
undertakings—(A) Trade or business
undertakings. Trade or business
undertakings include all nonrental
undertakings other than oil and gas
undertakings described in paragraph
(2)(3)(v) of this section and professional
service undertakings described in
paragraph (a)(4)(iii) of this section (see
paragraph (£)(1)(ii) of this section).

(B) Similar, commonly-controlled
undertakings treated as a single
activity. An aggregation rule treats trade
or business undertakings that are both
similar and controlled by the same
interests as part of the same activity.
This rule is, however, generally
inapplicable to small interests held by
passive investors in such undertakings,
except to the extent such interests are
held through the same passthrough
entity. (See paragraph (f)(2) of this
section.) Undertakings are similar for
purposes of this rule if more than half
(by value) of their operations are in the
same line of business (as defined in a
revenue procedure issued pursuant to
paragraph (f)(4)(iv) of this section) or if
the undertakings are vertically
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integrated (see paragraph (f)(4)(iii) of
this section). All the facts and
circumstances are taken into account in
determining whether undertakings are
controlled by the same interests for
purposes of the aggregation rule (see
paragraph (j)(1) of this section). If,
however, each member of a group of five
or fewer persons owns a substantial
interest in each of the undertakings, the
undertakings may be rebuttably
presumed to be controlied by the same
interests (see paragraph (j) (2) and (3) of
this section).

(C) Integrated businesses treated as a
single activity. Trade or business
undertakings (including undertakings
that have been aggregated because of
their similarity and common control) are
subject to a second aggregation rule.
Under this rule undertakings that
constitute an integrated business and
are controlled by the same interests
must be treated as part of the same
activity. (See paragraph (g) of this
section.)

(iii) Aggregation of professional
service undertakings. Professional
service undertakings are nonrental
undertakings that predominantly involve
the provision of services in the fields of
health, law, engineering, architecture,
accounting, actuarial science,
performing arts, or consulting (see
paragraph (h](1)(ii) of this section). In
general, professional service
undertakings that are either similar,
related, or controlled by the same
interests must be treated as part of the
same activity (see paragraph (h)(2) of
this section). The rules for determining
whether trade or business undertakings
are controlled by the same interests also
apply with respect to professional
service undertakings, Professional
service undertakings are similar,
however, if more than 20 percent (by
value) of their operations are in the
same field, and two professional service
undertakings are related if one of the
undertakings derives more than 20
percent of its gross income from persons
who are customers of the other
undertaking (see paragraph (h)(3) of this
section).

(iv) Rules for rental real estate—(A)
Taxpayers permitted to determine
rental real estate activities. The rules
for aggregating rental real estate
undertakings are generally elective.
They permit taxpayers to treat any
combination of rental real estate
undertakings as a single activity.
Taxpayers may also divide their rental
real estate undertakings and then treat
portions of the undertakings as separate
activities or recombine the portions into
activities that include parts of different

undertakings. (See paragraph (k)(2} (i)
and (iii) of this section.)

(B) Limitations on fragmentation and
aggregation of rental real estate.
Taxpayers may not fragment their rental
real estate in a manner that is
inconsistent with their treatment of such
property in prior taxable years or with
the treatment of such property by the
passthrough entity through which it is
held (see paragraph (k) (2)(ii) and (3) of
this section). There are no comparable
limitations on the aggregation of rental
real estate into a single activity. If
however, the income or gain from a
rental real estate undertaking is subject
to recharacterization under § 1.469-
2T(f)(3) (relating to the rental of
nondepreciable property), a
coordination rule provides that the
undertaking must be treated as a
separate activity (see paragraph (k}(6) of
this section.)

(v) Election to treat nonrental
undertakings as separate activities.
Another elective rule permits taxpayers
to treat a nonrental undertaking as a
separate activity even if the undertaking
would be treated as part of a larger
activity under the aggregation rules
applicable to the undertaking (see
paragraph (0){2) of this section). This
elective rule is limited by consistency
requirements similar to those that apply
to rental real estate operations (see
paragraph (o) (3) and (4) of this section).
Moreover, in cases in which a taxpayer
elects to treat a nonrental undertaking
as a separate activity, the taxpayer's
level of participation (i.e., material,
significant, or otherwise) in the separate
activity is the same as the taxpayer's
level of participation in the larger
activity in which the undertaking would
be included but for the election [see
paragraph (0)(6) of this section).

(5) Special rules—(i) Consolidated
groups and publicly traded partnerships.
Special rules apply to the business and
rental operations of consolidated groups
of corporations and publicly traded
partnerships. Under these rules, a
consolidated group is treated as one
taxpayer in determining its activities
and those of its members (see paragraph
(m) of this section), and business and
rental operations owned through a
publicly traded partnership cannet be
aggregated with operations that are not
owned through the partnership (see
paragraph (n) of this section).

(ii) Transitional rule. A special rule
applies for taxable years ending before
August 10, 1989. In those years,
taxpayers may organize business and
rental operations into activities under
any reasonable method (see paragraph
(p)(1) of this seclion). A taxpayer will

also be permitted to use any reasonable
method to allocate disallowed
deductions and credits among activities
for the first taxable year in which the
taxpayer's activities are determined
under the general rules of § 1.4694T
[see paragraph (p)(3) of this section).

(b) General rule and definitions of
general application—(1) General rule.
Except as otherwise provided in this
section, each undertaking in which a
taxpayer owns an interest shall be
treated as a separate activity of the
taxpayer. See paragraphs [f), (g), and (h)
of this section for rules requiring certain
nonrental undertakings to be treated as
part of the same activity and paragraph
(k) of this section for rules identifying
the rental real estate undertakings (or
portions thereof] that are included in an
activity.

(2) Definitions of general application.
The following definitions set forth the
meaning of certain terms for purposes of
this section:

(i) Passthrough entity. The term
“passthrough entity” means a
partnership, S corporation, estate, or
trust.

(i) Business and rental operations—
(A) In general. Except as provided in
paragraph (b)(2)(ii)(B) of this section, the
term “business and rental operations"
means all endeavors that are engaged in
for profit or the production of income
and satisfy one or more of the following
conditions for the taxable year:

(7) Such endeavors involve the
conduct of a trade or business (within
the meaning of section 162) or are
conducted in anticipation of such
endeavors becoming a trade or business;

(2) Such endeavors involve making
tangible property available for use by
customers; or

(3) Research or experimental
expenditures paid or incurred with
respect to such endeavors are
deductible under section 174 (or would
be deductible if the taxpayer adopted
the method described in section 174(a)).

(B) Operations conducted through
nonpassthrough entities. For purposes of
applying section 469 and the regulations
thereunder, a taxpayer's activities do
not include operations that a taxpayer
conducts through one or more entities
(other than passthrough entities). The
following example illustrates the
operation of this paragraph (b)(2)(ii)(B):

Example. (i) A, an individual, owns stock
of X, a closely held corporation {within the
meaning of § 1.469-1T(g){2)(ii) that is directly
engaged in the conduct of a real estate
development business. A participates in X's
real estate development business, but does
not own any interest in the business other
than through ownership of the stock of X.
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{ii) X is subject to section 469 (see §1.469-
1T(b)(5)) and does not hold the real estate
development business through another entity.
Accordingly, for purposes of section 469 and
the regulations thereunder, the operations of
X's real estate development business are
trealed as part of X's activities.

(iii) A is also subject to section 469 (see
§ 1.469-1T(b)(1]), but A's only interest in the
real estate development business is held
through X. X is a C corporation and therefore
is not a passthrough entity. Thus, for
purposes of section 469 and the regulations
thereunder, A's activities do not include the
operations of X's real estate development
business. Accordingly, A's participation in
X's busines is not participation in an activity
of A, and is not taken into account in
determining whether A materially
participates (within the meaning of § 1.469-
5T) or significantly participates (within the
meaning of § 1.469-1T(c}(2)) in any activity.
(See, however, § 1.469-1T(g)(3) for rules
under which a shareholder's participation is
taken into account for purposes of
determining whether a corporaticn materially
or significantly participates in an activity.

(c) Undertaking—(1) In general.
Except as otherwise provided in
paragraphs (d), (e), and (k)(2)(iii) of this
section, business and rental operations
that constitute a separate source of
income production shall be treated as a
single undertaking that is separate from
other undertakings.

(2) Operations treated as a separate
source of income production—{(i) In
general. Except as otherwise provided in
this paragraph (c)(2), business and
rental operations shall be treated for
purposes of this paragraph (c) as a
separate source of income production if
and only if—

(A) Such operations are conducted at
the same location (within the meaning of
paragraph (c)(2)(iii) of this section) and
are owned by the same person (within
the meaning of paragraph (c)(2)(v) of
this section); and

(B) Income-producing operations
(within the meaning of paragraph
(c)(2)(iv) of this section) owned by such
person are conducted at such location.

(ii) Treatment of support operations—
(A) In general. For purposes of section
469 and the regulations thereunder—

(7) The support operations conducted
at a location shall not be treated as part
of an undertaking under paragraph
(e)(2](i) of this section; and

2) The income and expenses that are
attributable to such operations and are
reasonably allocable to an undertaking
conducted at a different location shall
be taken into account in determining the
income or loss from the activily or
activities that include such undertaking.

(B) Support operations. For purposes
of this paragraph (¢)(2), the business and
rental operations conducted at a

location are treated as support
operations to the extent that—

(7) Such operations and an
undertaking that is conducted at a
different location are owned by the
same person (within the meaning of
paragraph (c}(2)(v) of this section);

(2) Such operations involve the
provision of property or services to such
undertaking; and

(3) Such operations are not income-
producing operations (within the
meaning of paragraph (c)(2)(iv) of this
section).

(iii) Location. For purposes of this
paragraph (c}(2)—

(A) The term "location’ means, with
respect to any business and rental
operations, a fixed place of business at
which such operations are regularly
conducted;

(B) Business and rental operations are
conducted at the same location if they
are conducted in the same physical
structure or within close proximity of
one another;

(C) Business and rental operations
that are not conducted at a fixed place
of business or that are conducted on the
customer’s premises shall be treated as
operations that are conducted at the
location (other than the customer's
premises) with which they are most
closely associated;

(D) All the facts and circumstances
(including, in particular, the factors
listed in paragraph (c)(3) of this section)
are taken into account in determining
the location with which business and
rental operations are most closely
associated; and

(E) Oil and gas operations that are
conducted for the development of a
common reservoir are conducted within
close proximity of one another.

(iv) Income-producing operations. For
purposes of this paragraph (c)(2), the
term “income-producing operations™
means business and rental operations
that are conducted at a location and
relate to (or are conducted in reasonable
anticipation of)—

(A) The production of property at such
location;

(B) The sale of property to customers
at such location;

(C) The performance of services for
customers at such location;

(D) Transactions in which customers
take physical possession at such
location of property that is made
available for their use; or

(E) Any other transactions that
involve the presence of customers at
such location.

(v) Ownership by the same person.
For purposes of this paragraph (c)(2),
business and rental operations are
owned by the same person if and only if

one person (within the meaning of
section 7701(a)(1)) is the direct owner of
such operations.

(3) Facts and circumstances
determinations. In determining whether
a location is the location with which
business and rental operations are most
closely associated for purposes of
paragraph (c)(2)(iii)(D) of this section,
the following relationships between
operations that are conducted at such
location and other operations are
generally the most significant:

(i) The extent to which other persons
conduct similar operations at one
location;

(if) Whether such operations are
treated as a unit in the primary
accounting records reflecting the results
of such operations;

(iii) The extent to which other persons
treat similar operations as a unit in the
primary accounting records reflecting
the results of such similar operations;

(iv) The extent to which such
operations involve products or services
that are commonly provided together;

(v) The extent to which such
operations serve the same customers;

(vi) The extent to which the same
personnel, facilities, or equipment are
used to conduct such operations;

(vii) The extent to which such
operations are conducted in
coordination with or reliance upon each
other;

(viii) The extent to which the conduct
of any such operations is incidental to
the conduct of the remainder of such
operations;

(ix) The extent to which such
operations depend on each other for
their economic success; and

(x) Whether such operations are
conducted under the same trade name.

(4) Examples. The following examples
illustrate the application of this
paragraph (c). In each example that does
not state otherwise, the taxpayer is an
individual and the facts, analysis, and
conclusion relate to a single taxable
year.

Example (1). The taxpayer is the sole
owner of a department store and a restaurant
and conducts both businesses in the same
buiiding. Thus, the department store and
restaurant operations are conducted at the
same location (within the meaning of
paragraph (c)(2)(iii) of this section) and are
owned by the same person (/... the taxpayer
is the direct owner of the operations). In
addition, the taxpayer conducts income-
producing operations (within the meaning of
paragraph (c)(2)(iv) of this section) at the
location (/.e., property is sold to customers
and services are performed for customers on
the premises of the department store).
Accordingly, the department store and
restaurant operations are treated as a
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separate soutce of income production (see
paragraph (c){2) of this section) and as a
single undertaking that is separate from other
undertakings (see paragraph (c)(1) of this
section).

Example (2). (i) The facts are the same as
in example (1), except that the taxpayer is
also the sole owner of an automotive center
that services automobiles and sells tires,
batteries, motor oil, and accessories. The
taxpayer operates the automotive center in a
separate structure in the shopping mall in
which the department store is located.
Although the automotive center operations
and the department store and restaurant
operations are not conducted in the same
physical structure, they are conducted within
close proximity (within the meaning of
paragraph (c){2)(iii)(B) of this section) of one
another. Thus, the department store,
restaurant, and automotive center operations
are conducted at the same location (within
the meaning of paragraph (c)(2)(iii) of this
section).

(ii) As in example (1), the operations
conducted at the same location are owned by
the same person, and the taxpayer conducts
income-producing operations (within the
meaning of paragraph (c)(2]{iv) of this
section) at the location. Accordingly, the
department store, restaurant, and automotive
center operations are treated as a separate
source of income production (see paragraph
(c)(2) of this section) and as a single
undertaking that is separate from other
undertakings (see paragraph (c)(1) of this
section).

Example (3). (i) The facts are the same as
in example (2), except that the automotive
center is located several blocks from the
shopping mall. As in example (1), the
department store and restaurant operations
are trealing as a single undertaking that is
separate from other undertakings. Because,
however, the automotive center operations
are not conducted within close proximity
(within the meaning of paragraph (c)(2)(iii)(B)
of this section) of the department store and
restaurant operations, all of the taxpayer's
operations are not conducted at the same
location (within the meaning of paragraph
(c)(2){iii) of this section).

(ii) All of the automotive center operations
are conducted at the same location (within
the meaning of paragraph (c)(2)(iii) of this
section) and are owned by the same person
(Z.e., the taxpayer is the direct owner of the
operations). In addition, the taxpayer
conducts income producing operations
(within the meaning of paragraph (c)(2)(iv) of
this section) at the location (i.e., property is
sold to customers and services are performed
for customers on the premises of the
automotive center). Accordingly, the
automotive center operations are also trealed
as a separate source of income production
(see paragraph (c)(2) of this section) and as a
single undertaking that is separate from other
undertakings (see paragraph (c)(1) of this
section). See, however, paragraph (g) of this
section for rules under which certain trade or
business activities are treated as a single
activity.

Example (4). The taxpayer is the sole
owner of a building and rents residential,
office, and retail space in the building to

various tenants. The taxpayer manages these
rental operations from an office located in the
building. The rental operations are conducted
at the same location (within the meaning of
paragraph (c)(2)(iii) of this section) and are
owned by the same person (i.e., the taxpayer
is the direct owner of the operations). In
addition, the taxpayer conducts income-
producing operations (within the meaning of
paragraph (c)(2)(iv) of this section) at the
location (i.e., customers take physical
possession in the building of property made
available for their use). Accordingly, the
rental operations are treated as a separate
source of income production (see paragraph
(c)(2) of this section) and as a single
undertaking that is separate from other
undertakings (see paragraph (c)(1) of this
section). See paragraph (d) of this section for
rules for determining whether this
undertaking is a rental undertaking and
paragraph (k) of this section for rules for
identifying rental real estate activities,

Example (5). (i) The facts are the same as
in example (4), except that the taxpayer also
uses the rental office in the building
(“Building #1") to manage rental operations
in another building (“Building #2") that the
taxpayer owns. The rental operations
conducted in Building #2 are treated as a
separate source of income production under
paragraph (c)(2) of this section and as a
single undertaking that is separate from other
undertakings (the “Building #2 undertaking")
under paragraph (c)(1) of this section.

(ii) The operations conducted at the rental
office in Building #1 and the Building #2
undertaking are owned by the same person
(7.e., the taxpayer is the direct owner of the
operations). In addition, the operations
conducted at the rental office with respect to
the Building #2 undertaking relate to
transactions in which customers take
physical possession at another location of
property that is made availabie for their use
(i.e., the operations are not income-producing
operations {within the meaning of paragraph
(c)(2)(iv) of this section)). Thus, to the extent
the operations conducted at the rental office
involve the management of the Building #2
undertaking, they are support operations
(within the meaning of paragraph (c)(2)(ii)(B)
of this section) with respect to the Building
#2 undertaking,

(iii) Paragraph (c}(2){ii)(A)(2) of this section
provides that support operations are not
treated as part of an undertaking under
paragraph (c)(2)(i) of this section. Therefore,
the support operations conducted at the
rental office are not treated as part of the
undertaking that consists of the rental
operations conducted in Building #1 (the
“Building #1 undertaking"). Paragraph
(c)(2)(ii)(A)(2) of this section provides that the
income and expenses that are attributable to
support operations and are reasonably
allocable to an undertaking conducted at a
different location shall be taken into account
in determining the income or loss from the
activity that includes such undertaking.
Accordingly, the income and expenses of the
rental office that are reasonably allocable to
the Building #2 undertaking are taken into
account in determining the income or loss
from the activity or activities that include the
Building #2 undertaking. See paragraph (k) of

this section for rules for identifying rental
real estate activities.

(iv) Rental office operations that involve
the management of rental operations
conducted in Building #1 are not support
operations (within the meaning of paragraph
(c)(2)(ii)(B) of this section) because they
relate to an undertaking that is conducted at
the same location (the “Building #1
undertaking"). Thus, the rules for support
operations in paragraph (c)(2)(ii)(A) of this
section do not apply to such operations, and
they are treated as part of the Building #1
undertaking.

Example (6). (i) The taxpayer conducts
business and rental operations at eleven
different locations (within the meaning of
paragraph (c)(2)(iii) of this section). At ten of
the locations the taxpayer owns grocery
stores, and at the eleventh location the
taxpayer owns a warehouse that receives
goods and supplies them to the taxpayer's
stores. The operations of each store are
conducted at the same location (within the
meaning of paragraph (c)(2)(iii) of this
section) and are owned by the same person
(i.e., the taxpayer is the direct owner of the
operations). In addition, the taxpayer
conducts income-producing operations
(within the meaning of paragraph (c)(2)(iv) of
this section) at each location (i.e., property is
sold to customers on the store premises, and
customers take physical possession on the
store premises of property made available for
their use). Accordingly, the operations of
each of the ten grocery stores are treated as a
separate source of income production (see
paragraph (c)(2) of this section), and each
store is treated as a single undertaking (a
“"grocery store undertaking”) thal is separate
from other undertakings (see paragraph (c)(1)
of this section). The operations conducted at
the warehouse, however, do not include any
income-producing operations (within the
meaning of paragraph (c)(2)(iv) of this
section). Accordingly, the warehouse
operations do not satisfy the requirements of
paragraph (c)(2)(i) of this section and are not
treated as a separate undertaking under
paragraph (c)(1) of this section.

(ii) The warehouse operations and the
grocery store undertakings are owned by the
same person (e, the taxpayer is the direct
owner of the operations), the operations
conducted at the warehouse involve the
provision of property to the grocery store
undertakings, and the warehouse operations
are not income-producing operations (within
the meaning of paragraph (c)(2){iv) of this
section). Thus, the warehouse operations are
support operations (within the meaning of
paragraph (c)(2)(ii)(B) of this section) with
respect to the grocery store undertakings.
Paragraph (c)(2)(ii)(A)(2) of this section

provides that the income and expenses that
are attributable to support operations and are
reasonably allocable to an undertaking
conducted at a different location shall be
taken into account in determining the income
or loss from the activity or activities that
include such undertaking. Accordingly, the
income and expenses of the warehouse
operations that are reasonably allocable to a
grocery store undertaking are taken into
account in determining the income or loss
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from the activity or activities that include
such undertaking. See paragraph (f) of this
section for rules under which certain similar,
commonly-controlled undertakings are
treated as a single activity.

Example (7). (i) The facts are the same as
in example (8), except that the warehouse
operations also include the sale of goods to
grocery stores that the taxpayer does not
own (“other grocery stores"), Because of
these sales, the taxpayer conducts income-
producing operations (within the meaning of
paragraph (c)[2)(iv) of this section) at the
warehouse. The warehouse operations are
conducted at the same location (within the
meaning of paragraph (c)(2)(iii) of this
section) and are owned by the same person
(s.e., the taxpayer is the direct owner of the
operations). Accordingly, prior to the
application of the rules for support operations
in paragraph (c){2)(ii) of this section, the
warehouse operations are treated as a
separate source of income production [see
paragraph (c})(2) of this section) and as a
single undertaking (the “separate warehouse
undertaking") that is separate from other
undertakings (see paragraph (c)(1) of this
section).

(ii) As in example (6}, the warehouse
operations that involve supplying goods to
the taxpayer's grocery store undertakings are
support operations with respect to those
undertakings. Therefore, those operations are
not treated as part of the separate warehouse
undertaking [see paragraph (c)[2}(ii)(A)(2) of
this section), and the income and expenses of
such operations are taken into account, as in
example {6), in determining the income or
loss from the activity or activities that
include the taxpayer's grocery store
undertakings.

Example (8). (i) A partnership is formed to
acquire real property and construct a building
on the property. The partnership hires
brokers to locate a suitable parcel of land,
lawyers to negotiate zoning variances,
easements, and building permits, and
architects and engineers to design the
improvements. After the architects and
engineers have designed the improvements
and other preliminaries have been completed,
the partnership hires a general contractor
who hires subcontractors and oversees
construction. During the construction process
and after construction has been completed,
the partnership leases out space in the
building. The partnership then operates the
building as a rental property. The operations
of acquiring the real property, negotiating
contracts, overseeing the designing and
constraction of the improvements, leasing up
the building, and operating the building are
conducted at an office (the “management
office”) that is not at the same location
(within the meaning of paragraph (c)(2)(iii) of
this section] as the building.

(ii) The operations conducted at the
building site (e.g., excavating the land,
pouring the conerete for the foundation,
erecting the frame of the building, completing
the exterior of the building, and building out
the interior of the building) are conducted at
the same location {within the meaning of
paragraph {c)(2)(iii) of this section) and are
owned by the same person (i.e., the
partnership is the direct owner of the

operations). In addition, the partnership
conducts income-producing operations
{within the meaning of paragraph (c)(2)(iv) of
this section) at the location (i.e., during the
construction period property (the building) is
produced at the building site, and during the
rental period customers take physical
possession in the building of property made
available for their use). Accordingly, the
operations conducted at the building site are
treated as a separate source of income
production (see paragraph (c)(2) of this
section) and as a single undertaking that is
separate from other undertakings (see
paragraph (c}(1) of this section).

(iii) The operations conducted at the
management office and the undertaking
conducted at the building site are owned by
the same person (i.e., the partnership is the
direct owner of the operations), In addition,
the operations conducted at the management
office relate to transactions in which
customers take physical possession at
another location of property that is made
available for their use (/.. the operations are
not income-producing operations (within the
meaning of paragraph (c)(2)(iv) of this
section)). Thus, to the extent the operations
conducted at the management office involve
the provision of services to the undertaking
conducted at the building site, they are
support operations (within the meaning of
paragraph (c}{2)(ii)(B) of this section) with
respect to such undertaking.

(iv) Paragraph (c){2){ii)(A){2) of this section
provides that the income and expenses of
support operations that are reasonably
allocable to an undertaking conducted at a
different location shall be taken into account
in determining the income or loss from the
activity that includes such undertaking.
Accordingly, the income and expenses of the
management office that are reasonably
allocable to the undertaking conducted at the
building site are taken into account in
determining the income or loss from the
activity or activities that include such
undertaking.

(v) Until the building is first held out for
rent and is in a state of readiness for rental,
the undertaking conducted at the building site
is a trade or business undertaking (within the
meaning of paragraph (f)(1)(ii) of this
section). See paragraph (d) of this section for
rules for determining whether the
undertaking is a rental undertaking for
periods after the building is first held out for
rent and i8 in a state or readiness for rental
and paragraph (k) of this section for rules for
identifying rental real estate activities,

Example (9). The taxpayer owns 15 oil
wells pursuant to a single working interest
(within the meaning of § 1.469-1T [e)(4)(iv).
All of the wells are drilled and operated for
the development of a common reservoir,
Thus, all of the wells are at the same location
(see paragraph (c)(2)(iii)}(E) of this section).
All of the wells are owned by the same
person (i.e., the taxpayer is the direct owner
of the operations), and the taxpayer conducts
income-producing operations (within the
meaning of paragraph (c){2){iv) of this
section) at the location (i.e., oil wells are
drilled in reasonable anticipation of
producing oil at the location). Accordingly,
the operations of the wells are treated as a

separate source of income production (see
paragraph (c)(2) of this section) and as a
single undertaking that is separate from other
undertakings (see paragraph (c)(1) of this
section). See paragraph (e] of this section for
rules under which certain oil and gas
operations are treated as multiple
undertakings even if they would be part of
the same undertaking under the rules of this
paragraph (c].

Example {10). (i) Partnership X owns an
automobile dealership and partnership Y
owns an automobile repair shop. The
dealership and repair shop operations are
conducted in the same physical siructure,
Individuals A, B, and C are the only partners
in partnerships X and Y, and each of the
partners owns a one-third interest in both
partnerships.

(ii) The dealership operations and the
repair-shop operations are conducted at the
same location (within the meaning of
paragraph (c)(2)(iii) of this section), but are
owned by different persons [i.e, X is the
direct owner of the dealership operations,
and Y is the direct owner of the repair-shop
operations). Moreover, indirect ownership of
the operations is not taken into account
under paragraph (c)(2)(v) of this section.
Thus, it is irrelevant that the two
partnerships are owned by the same persons
in identical proportions. Accordingly, the
dealership and repair-shop operations are not
treated as part of the same source of income
production (see paragraph {c)(2) of this
section) or as a single undertaking that is
separate from other undertakings (see
paragraph (c)(1) eof this section). See,
however, paragraph (g) of this section for
rules under which certain trade or business
activities are treated as a single activity.

Example (11). (i) The taxpayer owns and
operates a delivery service. The business
consists of a central office, retail
establishments, and messengers who
transport packages from one place to another.
Customers may bring their packages to a
retail establishment for delivery elsewhere
or, by calling the central office, may have
packages picked up at their homes or offices,
The central office dispatches messengers and
coordinates all pickups and deliveries,
Customers may pay for deliveries when they
drop off or pick up packages at a retail
establishment, or the central office will bill
the customer for services rendered. In
addition, many packages are routed through
the central office.

(ii) The operations conducted at the central
office are conducted at the same location
(within the meaning of paragraph (c)(2)(iii} of
this section) and are owned by the same
person (i.e., the taxpayer is the direct owner
of the operations). The operations actually
conducted at the central office, however, do
not include any income-producting operations
{within the meaning of paragraph (c){2){iv) of
this section).

(iii) Under paragraph (c)(2)(iii) (C) and (D)
of this section, business and rental operations
that are not conducted at a fixed place of
business or that are conducted on the
customer’s premises are treated as operations
that are conducted at the location {other than
the customer’s premises) with which they are
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most closely associated, and all the facts and
circumstances are taken into account in
determining the location with which business
and rental operations are most closely
associated. The facts and circumstances in
this case (including the facts that the central
office dispatches messengers, coordinates all
pickups and deliveries, and is the
transshipment point for many packages)
establish that the operations of delivering
packages from one location to another are
most closely associated with the central
office. Thus, the delivery operations are
treated as operations that are conducted at
the central office, and the deliveries are
treated as income-producing operations (i.e.,
the performance of services for customers)
that the taxpayer conducts at the central
office. Accordingly, the operations conducted
at the central office are treated as a separate
source of income production (see paragraph
(c)(2) of this section) and as a single
undertaking that is separate from other
undertakings (see paragraph (c})(1) of this
section).

(iv) The operations conducted at each retail
establishment are conducted at the same
location (within the meaning of paragraph
(c)(2)(iii) of this section) and are owned by
the same person (Z.e., the taxpayer is the
direct owner of the operations). At each retail
establishment, the taxpayer's operations
include transactions that involve the
presence of customers at the establishment.
Thus, the taxpayer conducts income-
producing operations (within the meaning of
paragraph (c)(2)(iv)(E) of this section) at the
retail establishments. Accordingly, the
operations of each retail establishment are
treated as a separate source of income
production (see paragraph (c)(2) of this
section) and as a single undertaking that is
separate from other undertakings (see
paragraph (c)(1) of this section). See,
however, paragraph (f} of this section for
rules under which certain similar, commonly-
controlled undertakings are treated as a
single activity.

Example (12). (i) The taxpayer is the sole
owner of a saw mill and a lumber yard. The
taxpayer's business operations consist of
converting timber into lumber and other
wood products and selling the resulting
products. The timber is processed at the saw
mill, and the resulting products are
transported to the lumber yard where they
are sold. The saw mill and the lumber yard
are at different locations (within the meaning
of paragraph (c)(2)(iii) of this section). The
transportation operations are managed at the
saw mill.

(ii) The operations conducted at the saw
mill are conducted at the same location
(within the meaning of paragraph (c)(2)(iii) of
this section) and are owned by the same
person (e, the taxpayer is the direct owner
of the operations). In addition, the taxpayer
conducts income-producing operations
(within the meaning of paragraph (c){2)(iv) of
this section) at the location (i.e., lumber is
produced at the mill). Similarly, the selling
operations at the lumber yard are conducted
at the same location (within the meaning of
paragraph (c)(2)(iii) of this section) and are
owned by the same person (i.e., the taxpayer
is the direct owner of the operations). In

addition, the taxpayer conducts income-
producing operations (within the meaning of
paragraph (c){2)(iv) of this section) at the
location (.e., lumber is sold to customers at
the lumber yard). Thus, the milling operations
and the selling operations are treated as
separate sources of income production (see
paragraph (c)(2) of this section) and as
separate undertakings (see paragraph (c)(1)
of this section).

(iii) The operations conducted at the mill
involve the provision of property to the
lumber-yard undertaking. Nonetheless, the
milling operations are income-producing
operations because they relate to the
production of property at the mill, and an
undertaking's income-producing operations
are not treated as supporl operations (see
paragraph (c)(2)(ii)(B)(3) of this section).
Accordingly, the milling operations are not
support operations with respect to the
lumber-yard undertaking. See, however,
paragraph (f) of this section for rules under
which certain vertically-integrated
undertakings are treated as part of the same
activity.

(iv) The operations of transporting finished
products from the saw mill to the lumber yard
are not conducted at a fixed location. Under
paragraphs (c)(2){iii) (C) and (D) of this
section, business and rental operations that
are not conducted at a fixed place of business
or that are conducted on the customer's
premises are treated as operations that are
conducted at the location (other than the
customer's premises) with which they are
most closely associated, and all the facts and
circumstances are taken into account in
determining the location with which business
and rental operations are most closely
associated. The facts and circumstances in
this case (including the fact that the
transportation operations are managed at the
saw mill) establish that the transportation
operations are most closely associated with
the saw mill. Thus, the transportation
operations are treated as operations that are
conducted at the mill and as part of the
undertaking that consists of the milling
operations.

(d) Rental undertaking—(1) In
general. This paragraph (d) applies to
operations that are treated, under
paragraph (c) of this section and before
the application of paragraph (d)(1)(i) of
this section, as a single undertaking that
is separate from other undertakings (a
“paragraph (c) undertaking”). For
purposes of this section—

(i) A paragraph (c) undertaking's
rental operations and its operations
other than rental operations shall be
treated, except as otherwise provided in
paragraph (d)(2) of this section, as two
separate undertakings;

(ii) The income and expenses that are
reasonably allocable to an undertaking
(determined after the application of
paragraph (d)(1)(i) of this section) shall
be taken into account in determining the
income or loss from the activity or
activities that include such undertaking;
and

(iii) An undertaking (determined after
the application of paragraph (d)(1)(i) of
this section) shall be treated as a rental
undertaking if and only if such
undertaking, considered as a separate
activity, would constitute a rental
activity (within the meaning of § 1.469-
1T(e)(3)).

(2) Exceptions. Paragraph (d)(1)(i) of
this section shall not apply to a
paragraph (c) undertaking for any
taxable year in which—

(i) The rental operations of the
paragraph (c) undertaking, considered
as a separate activity, would not
constitute a rental activity (within the
meaning of § 1.469-1T(e)(3)):

{ii) Less than 20 percent of the gross
income of the paragraph (c) undertaking
is attributable to rental operations; or

(iif) Less than 20 percent of the gross
income of the paragraph (c) undertaking
is attributable to operations other than
rental operations.

(3) Rental operations. For purposes of
this paragraph (d), a paragraph (c)
undertaking's rental operations are
determined under the following rules:

(i) General rule. Except as otherwise
provided in paragraph (d)(3) (ii) or (iii)
of this section, a paragraph (c)
undertaking's rental operations are all of
the undertaking’s business and rental
operations that involve making tangible
property available for use by customers
and the provision of property and
services in connection therewith.

(ii) Real property provided for short-
term use. A paragraph (c) undertaking's
operations that involve making short-
term real property available for use by
customers and the provision of property
and services in connection therewith
shall not be treated as rental operations
if such operations, considered as a
separate activity, would not constitute a
rental activity. An item of property is
treated as short-term real property for
this purpose if and only if such item is
real property that the paragraph (c)
undertaking makes available for use by
customers and the average period of
customer use (within the meaning of
§ 1.469-1T(e)(3)(iii)) for all of the
paragraph (c) undertaking's real
property of the same type as such item
is 30 days or less.

(iii) Property made available to
licensees. A paragraph (c) undertaking's
operations that involve making tangible
property available during defined
business hours for nonexclusive use by
various customers shall not be treated
as rental operations. (See § 1.469-
1T(e)(3)(i1)(E).)

(4) Examples. The following examples
illustrate the application of this
paragraph (d). In each example that
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does not state otherwise, the taxpayer is
an individual and the facts, analysis,
and conclusions relate to a single
taxable year.

Example (1). The taxpayer owns a building
in which the taxpayer rents office space to
tenants and operates a parking garage that is
used by tenants and other persons. (Assume
that, under paragraph (c)(1) of this section,
the operations conducted in the building are
treated as a single paragraph (c)
undertaking.) The taxpayer's tenants
typically occupy an office for at least one
year, and the services provided to tenants are
those customarily provided in office
buildings. Some persons (including tenants)
rent spaces in the parking garage on a
monthly or annual basis. In general, however,
spaces are rented on an hourly or daily basis,
and the average period for which all
customers {including tenants) use the parking
garage is less than 24 hours. The paragraph
(¢} undertaking derives 75 percent of iis gross
income from office-space rentals and 25
percent of its gross income from the parking
garage. The operations conducted in the
building are not incidental to any other
aclivity of the taxpayer (within the meaning
of § 1.469-1T(e}(3)(vi)).

(ii) The parking spaces are real property
and the average period of customer use
(within the meaning of § 1.469-1T(e)(3)(iii))
for the parking spaces is 30 days or less.
Thus, the parking spaces are short-term real
properties (within the meaning of paragraph
(d)(3){#i) of this section). (For this purpose,
individual parking spaces that are rented on
a monthly or annual basis are, nevertheless,
short-term real properties because all the
parking spaces are property of the same type,
and the average rental period taking all
parking spaces into account is 30 days or
less.) In addition, the parking-garage
operations involve making short-term real
properties available for use by customers and
the provisien of property and services in
connection therewith.

(iii) Paragraph (d){3) (i) and (ii) of this
section provides, in effect, that a paragraph
(c) undertaking's operations that involve
making short-term real properties available
for use by customers and the provision of
property and services in conneciion
therewith are treated as rental operations if
and only if the eperations, considered as a
separate activity, would constitute a rental
activity (within the meaning of § 1.469-
1T(e)(3)). In this case; the parking-garage
operations, if considered as a separate
activity, would not constilute a rental activity
because the average period of customer use
for the parking spaces is seven days or less
(see § 1.469-1T(e)(3)(ii)(A)). Accordingly, the
parking-garage operations are not treated as
rental operations.

(iv) The paragraph (c) undertaking's
remaining pperations involve the provision of
tangible property (the office spaces) for use
by customers and the provision of property
and services in connection therewith. The
average period of customer use for the office
spaces exceeds 30 days. Thus, the office
spaces are not short-term real properties, and
the undertaking's operations involving the
rental of office spaces are rental operations.

(v) Paragraph [d){1}[i) of this section
provides, with certain exceptions, that a
paragraph (c) undertaking's rental operations
and its operalions other than rental
operations are treated as two separate
undertakings. In this case, at least 20 percent
of the paragraph (c) undertaking's gross
income is attributable to rental operations
(the office-space operations) and at least 20
percent is attributable to operations other
than rental operations (the parking-garage
operations). Thus, the exceptions in
paragraph (d)(2) (ii) and (iii) of this section do
not apply. In addition, the average period of
customer use for the office spaces exceeds 30
days, extraordinary personal services (within
the meaning of § 1.468-1T(e)(3)(v)) are not
provided, and the rental of the office spaces
is not treated as incidental to a nonrental
activity under § 1.469-1T(e)(3)(vi) (relating to
incidental rentals that are not treated as a
rental activity). Thus, the rental operations, if
considered as a separate activity, would
constitute a rental activity, and the exception
in paragraph (d}(2)(i) of this section does not
apply. Accordingly, the rental operations and
the parking-garage operations are treated as
two separate undertakings (the “office-space
undertaking” and the "parking-garage
undertaking').

(vi) Paragraph {d){1){iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking if and only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
office-space undertaking, if considered as a
separate activity, would constitute a rental
activity (see {v) above), and the parking-
garage undertaking, if considered as a
separate activity, would not constitute a
rental activity (see [iii) above). Accordingly,
the office-space undertaking is treated as a
rental undertaking, and the parking-garage
undertaking is not.

Example {2). (i) The taxpayer owns a
building in which the taxpayer rents
apartments to tenants and operates a
restaurant. {Assume that, under paragraph
(¢)(1) of this section, the operations
conducted in the building are treated as a
single paragraph {¢) undertaking.) The
taxpayer's tenants typically occupy an
apartment for at least one year, and the
services provided to tenants are those
customarily provided in residential
apartment buildings. The paragraph (c)
undertaking derives 85 percent of its gross
income from apartment rentals and 15
percent of its gross income from the
restaurant. The operations conducted in the
building are not incidental to any other
activity of the taxpayer (within the meaning
of § 1.269-1T(e)(3)(vi)).

(ii) The operations with respect to
apartments (the “apartment operations™)
involve the provision of tangible property
(the apartments) for use by customers and
the provision of property and services in
connection therewith. In.addition, the
apartments are not short-term real properties
{within the meaning of paragraph {d}(3}(ii) of
this section) because the average period of
customer use (within the meaning of § 1.469-
1T(e)(3)(ii1)) for the apartments exceeds 30

days. Accordingly, the apartment operations
are rental operations (within the meaning of
paragraph (d)(3) of this section). The
restaurant operations do not involve the
provision of tangible property for use by
customers or the provision of property or
services in connection therewith. Thus, the
restaurant operations are not rental
operations.

{iii) Paragraph (d)(1)(i) of this section
provides, with certain exceptions, that a
paragraph {c) undertaking's rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, however, the
exception in paragraph {d)(2)(iii) of this
section applies because less than 20 percent
of the paragraph {c) undertaking's gross
income is atiributable to operations other
than rental operations (the restaurant
operations). Accordingly, the rental
operations and the restaurant operations are
not treated as two separate undertakings
under paragraph (d)(1)(i) of this section.

(iv) Paragraph {d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking if and only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
undertaking (determined after the application
of paragraph (d)(1}(i) of this section) includes
both the apartment operations and the
restaurant operations, and the gross income
of this undertaking represents amounts paid
principally for the use of tangible property
(the apartments). Moreover, the average
period of customer use for the apartments
exceeds 30 days, extraordinary personal
services {within the meaning of § 1.469-
1T(e)(3)(v})) are not provided, and the rental
of the apartments is not treated as incidental
to a nonrental activity under § 1.469-
1T(e)(8)(vi) (relating to incidental rentals that
are not treated as a rental activity). Thus, the
undertaking, if considered as a separate
activity, would constitute a rental activity.
Accordingly, the undertaking is treated as a
rental undertaking.

Example (3). (i) The taxpayer owns a
building in which the taxpayer rents hotel
rooms, meeting rooms, and parking spaces to
customers, rents space to various retailers,
and operates a restaurant and health club.
(Assume that, under paragraph {c)(1) of this
section, the operations conducted in the
building are treated as a single paragraph (¢}
undertaking.) Although some customers
oceupy hotel rooms for extended periods
{including some customers who reside in the
hotel), customers use hotel rooms for an
average period of two days and meeting
rooms for an average period of one day. The
services provided to persons using the hotel
rooms and meeting rooms are those
customarily provided in hotels (including
wake-up calls, valet services, and delivery of
food and beverages to rooms), Seme
customers rent spaces in the parking garage
on a monthly or annual basis. In general,
however, parking spaces are rented on an
hourly or daily basis, and the average period
for which customers use the parking garage is
less than 24 hours, Retail tenants typically
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occupy their space for at least one year, and
the services provided to retail tenants are
those customarily provided in commercial
buildings. The paragraph (c) undertaking
derives 45 percent of its gross income from
renting hotel rooms, meeting rooms, and
parking spaces, 35 percent of ils gross income
from renting retail space, and 20 percent of its
gross income from the restaurant and health
club. The operations conducted in the
building are not incidental to any other
activity of the taxpayer (within the meaning
of § 1.469-1T(e)(3)(v1)).

(i1) The parking spaces, hotel rooms, and
meeting rooms are real property of three
different types, but the average period of
customer use (within the meaning of § 1.469-
1T {e)(3){iii)) for property of each type is 30
days or less. Thus, the parking spaces, hotel
rooms, and meeting rooms are short-term real
properties. (For this purpose, individual
parking spaces or hotel rooms that are rented
for extended periods are, nevertheless, short-
term real properties if the average rental
period for all parking spaces is 30 days or
less and the average rental period for all
hotel rooms is 30 days or less.) In addition,
the parking garage operations, the operations
with respect to hotel rooms (the “hotel-room
operations"), and the operations with respect
to meeting rooms (the “meeting-rocm
operations”) involve making short-term real
properties available for use by customers and
the provision of property and services in
connection therewith,

(iii) Paragraph (d}(3) (i) and (ii} of this
section provides, in effect, thal a paragraph
(c) undertaking's operations that involve
making short-term real praperties available
for use by customers and the provision of
property and services in connection
therewith are treated as rental operations if
and only if the operations, considered as a
separate activity, would constitule a rental
activity [within the meaning of § 1.460-1T
(e)(8)). In this case the parking-garage, hotel-
room and meeting-room operations, if
considered as separate activities, would not
constitute rental activities because the
average period of customer use for parking
spaces, hotel rooms, and meeting rooms does
not exceed seven days (see § 1.469-1T
(e)(3)(ii)(A)). Accordingly, the parking-garage,
hotel-room, and meeting-room operations are
not treated as rental operations.

(iv) The operations with respect to retail
space in the building (the “retail-space
operations”) involve the provision of tangible
property (the retail spaces) for use by
customers and the provision of property and
services in connection therewith. In addition,
the retail spaces are not short-term real
properties (within the meaning of paragraph
(d)(3)(ii) of this section) because the average
period of customer use (within the meaning of
§ 1.489-1T (e])(3)(iii}) for the retail spaces
exceeds 30 days. Accordingly, the retail-
space operations are rental operations.

(v) The health-club operations involve
making tangible property available for use by
customers, but the property is customarily
made available during defined business
hours for nonexclusive use by various
customers. Accordingly, the health-club
operations are not rental operations (see
paragraph (d)(3)(iii) of this seciton). The

restaurant operations do not involve the
provision of tangible property for use by
customers or the provision of property or
services in connection therewith.
Accordingly, the restaurant operations also
are not rental operations.

(vi) Paragraph (d)(1){i) of this section
provides, with certain exceptions, that a
paragraph (c) undertaking's rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, at least 20 percent
of the paragraph (c) undertaking's gross
income is attributable to rental operations (35
percent of the paragraph {c) undertaking's
gross income is from the retail-space
operations] and at least 20 percent is
attributable to operations other than rental
operations (45 percent from the hotel-room,
meeting-room and parking-garage operations
and 20 percent from the restaurant and
health-club operations). Thus, the exceptions
in paragraph (d}(2) (ii) and (iii) of this section
do not apply. In addition, the average period
of customer use for the retail space exceeds
30 days, extraordinary personal services
(within the meaning of § 1.469-1T (e)(3)(v))
are not provided, and the rental of the retail
space is not treated as incidental to a
nonrental activity under § 1.469-1T (e){3)(vi)
(relating to incidental rentals that are not
treated as a rental activity). Thus, the retail-
space operalions, if considered as a separate
activity, would constitute a rental activity,
and the exception in paragraph (d)(2)(i) of
this section does not apply. Accordingly, the
retail-space operations are treated as an
undertaking (the “retail-space undertaking”)
and all the other operations conducted in the
building (Ze.. renting hotel and meeting rooms
and parking spaces and operating the
restaurant and health club) are treated as a
separate undertaking (the “hotel
undertaking").

{vii) Paragraph (d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking if and only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
retail-space undertaking, if considered as a
separate activity, would constitute a rental
activity (see [iv) above). Accordingly, the
retail-space undertaking is treated as a rental
undertaking, The hotel undertaking, if
considered as a separate activity, would not
constitute a rental activity because all
tangible property provided for the use of
customers in the hotel undertaking is either
property for which the average period of
customer use is seven days or less (see
§ 1.469-1T (e])(3)(ii)(A)) or property
customarily made available during defined
business hours for nonexclusive use by
various customers (see § 1.469-1T
(e)(3)(i1)(E)). Accordingly, the hotel
undertaking is not treated as a rental
undertaking.

Example (4). (i) A law partnership owns a
ten-story building. The partnership uses eight
floors of the building in its law practice and
leases two floors to one or more tenants.
(Assume that, under paragraph (c)(1) of this
section, the operations conducted in the
building are treated as a single paragraph [c)

undertaking.) Tenants typically occupy space
on the two rented floors for at least one year,
and the services provided to tenants are
those customarily provided in office
buildings. The paragraph (c) undertaking
derives 90 percent of its gross income from
rendering legal services and 10 percent of its
gross income from renting space. The
operations conducted in the building are not
incidental to any other activity of the
taxpayer (within the meaning of § 1.469-1T
(e)(3)(vi)).

(ii) The operations with respect to the
office space leased to tenants (the “office-
space operations”) involve the provision of
tangible property (the office space) for use by
customers and the provision of property and
services in connection therewith. In addition,
the office spaces are not short-term real
properties {within the meaning of paragraph
(d)(3)(i1) of this section) because the average
period of customer use (within the meaning of
§ 1.469-1T(e)(3)(iii})) for the office space
exceeds 30 days. Accordingly, the office-
space operations are rental operations
(within the meaning of paragraph (d)(3) of
this section).

(iii) The operations that involve the
performance of legal services (the "“law-
practice operations”) do not involve the
provision of tangible property for use by
customers or the provision of property or
services in connection therewith.
Accordingly, the law-practice operations are
not rental sperations.

(iv) Paragraph (d}{1)(i} of this section
provides, with certain exceptions, that a
paragraph (c) undertaking's rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, however, the
exception in paragraph (d)(2)(ii) of this
section applies because less than 20 percent
of the paragraph {c) undertaking’s gross
income-is altribulable to rental operations
(the office-space operations). Accordingly,
the law-practice operations and the office-
space operations are not treated as two
separate undertakings under paragraph
(d)(1)(i) of this section.

(v) Paragraph (d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
undertaking (determined after the application
of paragraph (d)(1)(i) of this section) includes
both the law-practice operations and the
office-space operations, and the gross income
of this undertaking does not represent
amounts paid principally for the use of
tangible property. Thus, the undertaking, if
considered as a separate activity, would not
constitute a rental activity. Accordingly, the
undertaking is not treated as a rental
undertaking.

Example (5). (i) The facts are the same as
in example (4), except that the building is
owned by a separate partnership (the “real
estate partnership"), which leases eight floors
of the building to the law partnership for use
in its law practice and two floors to one or
more other tenants. The law partnership and
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real estate partnership are owned by the
same individuals in identical proportions.

(ii) The operations conducted in the
building are owned by two different persons
(Ze., the law partnership and the real estate
partnership). (See paragraph (¢)(2)(v) of this
section.) Thus, the operations conducted in
the building are not treated as a single
undertaking under paragraph (c)(1) of this
section. Instead, each partnership's share of
such operations is treated as a separate
paragraph (c) undertaking (the “law-practice
undertaking” and the “office-space
undertaking").

(iii) Paragraph (d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking if and only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
office-space undertaking, if considered as a
separate activity, would constitute a rental
activity because all of the undertaking’s gross
income (including rents paid by the law
partnership) represents amounts paid
principally for the use of tangible property
(the office space), the average period of
customer use for the office space exceeds 30
days, extraordinary personal services (within
the meaning of § 1.469-1T(e)(3)(v)) are not
provided, and the renlal of the office space is
not treated as incidental to a nonrental
activity under § 1.469-1T(e)(3)(vi) (relating to
incidental rentals that are not treated as a
rental activity). Accordingly, the office-space
undertaking is treated as a rental
undertaking. See, however, §1.469-2T(f)(6)
(relating to certain rentals of property to a
trade or business activity in which the
taxpayer materially participates).

(iv) The law-practice undertaking, if
considered as a separate activity, would not
constitute a rental activity because none of
the undertaking's gross income represents
amounts paid principally for the use of
tangible property. Accordingly, the law-
practice undertaking is not treated as a rental
undertaking.

Example (6). (i) The taxpayer owns a
building in which the taxpayer operates a
nursing home and a medical clinic. (Assume
that, under paragraph (c)(1) of this section,
the operations conducted in the building are
treated as a single paragraph (c)
undertaking.) The nursing-home operations
consist of renting apartments in the nursing
home to elderly and handicapped persons
and providing medical care, meals, and social
activities. (Assume that these services are
extraordinary personal services (within the
meaning of § 1.469-1T(e)(3)(v)). The medical
clinic provides medical care to nursing-home
residents and other individuals. Nursing-
home residents typically occupy an
apartment for at least one year. The
paragraph (c) undertaking derives 55 percent
of its gross income from nursing-home
operations (including the provision of
medical services to nursing-home residents)
and 45 percent of its gross income from
medical-clinic operations. The operations
conducted in the building are not incidental
to any other activity of the taxpayer (within
the meaning of § 1.469-1T(e)(3)(vi)).

(i1) The paragraph [c) undertaking's
nursing-home operations involve the

provision of tangible property (the
apartments) for use by customers and the
provision of property and services in
connection therewith. In addition, the
apartments are not short-term real properties
(within the meaning of paragraph {d)(3)(ii) of
this section) because the average period of
customer use (within the meaning of § 1.469-
1T(e}(3)(iii)) for the apartments exceeds 30
days. Accordingly, the nursing-home
operations are rental operations (within the
meaning of paragraph (d)(3) of this section).
The medical-clinic operations do not involve
the provision of tangible property for use by
customers or the provision of property or
services in connection therewith, Thus, the
medical-clinic operations are not rental
operations.

(iii) Paragraph (d)(1)(i) of this section
provides, with certain exceptions, that a
paragraph (c) undertaking's rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, however, the
nursing-home operations, if considered as a
separate activity, would not constitute a
rental activity because extraordinary
personal services are provided in connection
with making nursing-home apartments
available for use by customers (see § 1.469-
T(e)(3)(ii)(C)). Thus, the exception in
paragraph (d)(2)(i) of this section applies, and
the nursing-home operations and the medical-
clinic operations are not treated as two
separate undertakings under paragraph
(d)(1)(i) of this section.

(iv) Paragraph (d}(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
nursing-home operations, if considered as a
separate activity, would not constitute a
rental activity (see (iii) above). Thus, an
undertaking that inclndes no rental
operations other than the nursing-home
operations would not, if considered as a
separate activity, constitute a rental activity.
Accordingly, the undertaking is not treated as
a rental undertaking,

Example (7). {i) The taxpayer rents and
sells videocassettes. (Assumes that, under
paragraph (c)(1) of this section, the
videocassette operations are treated as a
single paragraph (c) undertaking.) Renters of
videocassettes typically keep the
videocassettes for one or two days, and do
not receive any other property or services in
connection with videocassette rentals. The
paragraph (c) undertaking derives 70 percent
of its gross income from renting
videocassettes and 30 percent of its gross
income from selling videocassettes. The
videocassette operations are not incidental to
any other activity of the taxpayer (within the
meaning of § 1.469-1T(e)(3)(vi})).

(ii) The rental of videocassettes involves
the provision of tangible property (the
videocassettes) for use by customers. In
addition, the special rules for short-term real
properties contained in paragraph (d)(3){ii) of
this section do not apply in this case because
the videocassettes are not real property.
Thus, the operations that involve

videocassette rentals are rental operations
{within the meaning of paragraph (d}(3) of
this section). The sale of videocassettes does
not involve the provision of tangible property
for use by customers or the provision of
property or services in connection therewith.
Thus, the operations that involve
videocassette sales are not rental operations.

(iti) Paragraph {d)(1)(i) of this section
provides, with certain exceptions, that a
paragraph (c) undertaking’s rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, however, the
rental operations, if considered as a separate
activity, would not constitute a rental activity
because the average period of customer use
for rented videocassettes does not exceed
seven days (see § 1.469-1T(e)(3)(ii)(A)).
Accordingly, the exception in paragraph
{d)(2)(i) of this section applies, and the
videocassette-rental operations and
videocassette-sales operations are not
treated as two separate undertakings under
paragraph (d)(1)(i) of this section.

(iv) Paragraph (d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
videocassette-rental operations, if considered
as a separate activity, would not constitute a
rental activity (see (iii) above). Thus, an
undertaking that includes no rental
operations other than the videocassette-
rental operations would not, if considered as
a separate activity, constitute a rental
activity. Accordingly, the undertaking is not
treated as a rental undertaking.

Example (8). (i) The taxpayer owns a
building in which the taxpayer sells, leases,
and services automobiles. (Assume that,
under paragraph (c)(1) of this section, the
operations conducted in the building are
treated as a single paragraph (c)
undertaking.) The minimum lease term for
any leased automobile is 31 days, and the
services provided to lessees (including
periodic oil changes, lubrication, and routine
services and repairs) are those customarily
provided in long-term automobile leases. The
paragraph (c) undertaking derives 75 percent
of its gross income from selling antomobiles,
15 percent of its gross income from servicing
automobiles other than leased automaobiles,
and 10 percent of its gross income from
leasing automobiles. The taxpayer's
automobile operations are not incidental to
any other activity of the taxpayer (within the
meaning of § 1.469-1T(e)(3)(vi)).

(ii) The paragraph (¢} undertaking's
automobile-leasing operations involve the
provision of tangible property (the
automobiles) for use by customers and the
provision of services in connection therewith.
In addition, the special rules for short-term
real properties contained in paragraph
(d)(3)(ii) of this section do not apply in this
case because the automobiles are not real
property. Accordingly, the automobile-leasing
operations are rental operations (within the
meaning of paragraph (d}(3) of this section].
The paragraph (c) undertaking's automobile-
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sales operations and servicing operations for
automobiles other than leased automobiles
(the “selling-and-servicing operations’) do
not involve the provision of tangible property
for use by customers ar the provision of
property or services in connection therewith.
Thus, the selling-and-servicing operations are
not rental operations.

(iii) Paragraph (d)(1)(i) of this section
provides, with certain exceptions, that a
paragraph [c) undertaking’s rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, however, the
exception in paragraph (d){(2](ii) of this
section applies because less than 20 percent
of the paragraph (c) undertaking's gross
income is attributable to rental aperations
(the “automobile-leaging operations™).
Accordingly, the rental operations and the
selling-and-servicing operations are not
treated as two separate undertakings under
paragraph (d){1}{i) of this section.

(iv) Paragraph (d)(1)(iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1){i) of
this section) is treated as a rental
undertaking only if the undertaking,
considered as a separate activity, would
conslitute a rental activity. In this case, the
undertaking (determined after the application
of paragraph [d}{1){i) of this section] includes
both the selling-and-servicing operations and
the automobile-leasing operations, and the
gross income of the undertaking does not
represent amounts paid principally for the
use of tangible property. Thus, the
undertaking, if considered as a separate
activity, would not constitute a rental
activity. Accordingly, the undertaking is not
treated as a rental undertaking.

Example (9). (i) The facts are the same as
in example (8), except that the paragraph (c)
undertaking derives 60 percent of its gross
income from selling automobiles, 15 percent
of its gross income from servicing
automobiles other than leased automobiles,
and 25 percent of its gross income from
leasing automobiles.

(ii) Paragraph (d)(1){i) of this section
provides, with cerlain exceptions, that a
paragraph (c) undertaking's rental operations
and its operations other than rental
operations are treated as two separate
undertakings. In this case, more than 20
percent of the paragraph (c) undertaking's
gross income is attributable to rental
operations {the autamobile-leasing
operations), and more than 20 percent is
attributable to operations other than rental
operations (the selling-and-servicing
operations). Thus, the exceptionsin
paragraph (d){2) (ii) and (iii) of this section do
not apply. In addition, the average period of
customer use for leased automobiles exceeds
30 days, extraordinary personal services
{within the meaning of § 1.469-1T(e)(3)(v))
are not provided, and the leasing of the
automobiles is not treated as incidental to a
nonrental activity under § 1.468-1T(e)(3)(vi)
(relating to incidental rentals that are not
treated as a rental activity). Thus, the leasing
operations, if considered as a separate
activity, would constitute a rental activity,
and the exception in paragraph (d)(2)(i} of
this section does not apply. Accordingly, the

rental operations and the selling-and-
servicing operations are treated as two
separale undertakings (the “automobile-
leasing undertaking™ and the “automobile
selling-and-servicing undertaking").

(iii) Paragraph {d)(1){iii) of this section
provides that an undertaking (determined
after the application of paragraph (d)(1)(i) of
this section) is treated as a rental
undertaking if and only if the undertaking,
considered as a separate activity, would
constitute a rental activity. In this case, the
automobile-leasing undertaking would, if
considered as a separate activity, constitute a
rental activity, and the automobile selling-
and-servicing undertaking would not, if
considered as a separate activity, constitute a
rental activity (see example (8) and (ii)
above). Accordingly, the automobile-leasing
undertaking is treated as a rental
undertaking, and the autemobile selling-and-
servicing undertaking is not.

(e) Special rules for certain oil and
gas operations—{1) Wells treated as
nonpassive under § 1.469-1T(e}(4){i). An
oil or gas well shall be treated as an
undertaking that is separate from other
undertakings in determining the
activities of a taxpayer for a taxable
year if the following conditions are
satisfied:

(i) The well is drilled or operated
pursuant to a working interest (within
the meaning of § 1.469-1T(e){4)(iv)) and
at any time during such taxable year the
taxpayer holds such working interest
either—

(A) Directly: or

(B) Through an entity that does not
limit the liability of the taxpayer with
respect to the drilling or operation of
such well pursuant to such working
interest; and

(ii) The taxpayer would not be treated
as materially participating (within the
meaning of § 1.469-5T) for the taxable
year in the activity in which such well
would be included if the taxpayer's
activities were determined without
regard to this paragraph (e).

(2) Business and rental operations
that constitute an undertaking. In any
case in which an oil or gas well is
treated under this paragraph (e) as an
undertaking that is separate from other
undertakings, the business and rental
operations that constitute such
undertaking arve the business and rental
operations that are attributable to such
well,

(3) Examples. The following examples
illustrate the application of this
paragraph (e). In each example, the
taxpayer is an individual whose taxable
year is the calendar year.

Exomple (1). During 1989, A directly owns
an undivided interest in a working interest
(within the meaning of § 1.468-1T(e}{4){iv)} in
two oil wells. A does not participate in the
activity in which the wells would be included
if A's activities were determined without

regard to this paragraph (e). Under paragraph
[e)(1) of this section, each well is treated as a
separate undertaking in determining A's
activities for 1989 because A holds the
working interest directly and would not be
treated as materially participating for 1989 in
the activity in which the wells would be
included if A's activities were determined
without regard to this paragraph (e). The
aggregation rules in paragraph (f) of this
section do not apply to these undertakings
(see paragraph (f)(1)(ii){B) of this section).
Thus, each of the undertakings is treated as a
separate activity under paragraph (b}(1) of
this section. The result is the same even if A
has net income from one or both wells for
1989 and even if the wells would otherwise
be treated as part of the same undertaking
under paragraph (c) of this section. The result
would also be the same if A held the working
interest through an entity, such as a general
partnership, that does not limit A's liability
with respect to the drilling or operation of the
wells pursuant to the working interest.

Example (2). (i) During 1989, B is a general
partner in a partnership that owns a working
interest (within the meaning of § 1.469-
1T(e){4)(iv)) in an oil well, B does not own
any interest in the well other than through the
partnership. At the end of 1989, however, B's
partnership interest is converted into a
limited partnership interest, and during 1990
B holds the working interest only as a limited
partner. B does not participate in the activity
in which the well would be included if B's
activities were determined without regard to
this paragraph [e}.

(ii) Under paragraph (e){1) of this section,
the well is treated as a separate undertaking
in determining B's activities for 1989 because
B holds the working interest during 1989
through an entity that does not limit B's
liability with respect to the drilling or
operation of the well pursuant to the working
interest, and B would not be treated as
materially participating for 1989 in the
activity in which the well would be included
if B's activities were determined without
regard to this paragraph (e). Throughout 1990,
however, B's liability with respect to the
drilling and operation of the well is limited by
the entity through which B holds the working
interest (i.e., the limited partnership).
Accordingly, paragraph (e)(1) of this section
does not apply to the well in 1990, and the
well may be included under paragraph (¢) of
this section in an undertaking that includes
other operations.

Example (3). The facts are the same as in
example [2), except thal B's partnership
interest is converted into a limited
partnership interest at the end of November
1989, An oil er gas well may be treated as a
separate undertaking under paragraph (e){1)
of this section if at any time during the
taxable year the taxpayer holds a working
interest in the well directly or through an
entity that does not limit the taxpayer's
liabitity with respect to the drilling or
operation of the well pursuant to the working
interest (see § 1.469-1T(e)(4)(i}). Thus.
although B's liability with respecl o the
drilling and operation of the well is limited
during December 1989, the result in both 1969
and 1990 is the same as in example (2). In
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1989, however, disqualified deductions and a
ratable portion of the gross income from the
well may be treated under § 1.469-1T(e)(4)(ii)
as passive activity deductions and passive
activity gross income, respectively.

(f) Certain trade or business
undertakings treated as part of the same
activity—(1) Applicability—(i) In
general. This paragraph (f) applies to a
taxpayer's interests in trade or business
undertakings (within the meaning of
paragraph (f)(1)(ii) of this section).

(ii) Trade or business undertaking. For
purposes of this paragraph (f), the term
“trade or business undertaking” means
any undertaking in which a taxpayer
has an interest, other than—

(A) A rental undertaking (within the
meaning of paragraph (d) of this
section);

(B) An oil or gas well treated as an
undertaking that is separate from other
undertakings under paragraph [e) of this
section; or

(C) A professional service undertaking
(within the meaning of paragraph (h) of
this section).

(2) Treatment as part of the same
activity. A taxpayer’s interests in two or
more trade or business undertakings
that are similar (within the meaning of
paragraph (f)(4) of this section) and
controlled by the same interests (within
the meaning of paragraph (j) of this
section) shall be treated as part of the
same activity of the taxpayer for any
taxable year in which the taxpayer—

(i) Owns interests in each such
undertaking through the same
passthrough entity;

(ii) Owns a direct or substantial
indirect interest (within the meaning of
paragraph (f)(3) of this section) in each
such undertaking; or

(iii) Materially or significantly
participates (within the meaning of
§ 1.469-5T) in the activity that would
result if such undertakings were treated
as part of the same activity,

(3) Substantial indirect interest—(i) In
general. For purposes of this paragraph
(f), a taxpayer owns a substantial
indirect interest in an undertaking for a
taxable year if at any time during such
taxable year the taxpayer's ownership
percentage {determined in accordance
with paragraph (j)(3) of this section) in a
passthrough entity that directly owns
such undertaking exceeds ten percent.

(ii) Coordination rule. A taxpayer
shall be treated for purposes of this
paragraph (f) as owning a substantial
indirect interest in each of two or more
undertakings for any taxable year in
which—

(A) Such undertakings are treated as
part of the same activity of the taxpayer
under paragraph (f)(2)(i) of this section;
and

(B) The taxpayer owns a substantial
indirect interest (within the meaning of
paragraph (f)(3)(i) of this secticn) in any
such undertaking.

(4) Similar undertakings—i) In
general. Except as provided in
paragraph (f)(4)(iii) of this section, two
undertakings are similar for purposes of
this paragraph (f) if and only if—

(A) There are predominant operations
in each such undertaking; and

(B) The predominant operations of
both undertakings are in the same line
of business.

(i1) Predominant operations. For
purposes of paragraph (f)(4)(i)(A) of this
section, there are predominant
operations in an undertaking if more
than 50 percent of the undertaking's
gross income is attributable to
operations in a single line of business.

(iii) Vertically-integrated
undertakings. If an undertaking (the
“supplier undertaking") provides
property or services to other
undertakings (the “recipient
undertakings™), the following rules apply
for purposes of this paragraph (f):

(A) Supplier undertaking similar to
recipient undertaking. If the supplier
undertaking predominantly involves the
provision of property and services to a
recipient undertaking that is controlled
by the same interests (within the
meaning of paragraph (j) of this section),
the supplier undertaking shall be treated
as similar to the recipient undertaking.
For purposes of applying the preceding
sentence—

(2) If a supplier undertaking and two
or more recipient undertakings that are
similar (within the meaning of
paragraph (f)(4)(i) of this section) are
controlled by the same interests, such
recipient undertakings shall be treated
as a single undertaking; and

(2) A supplier undertaking
predominantly involves the provision of
property and services to a recipient
undertaking for any taxable year in
which such recipient undertaking
obtains more than 50 percent (by value)
of all property and services provided by
the supplier undertaking.

(B) Recipient undertaking similar to
supplier undertaking. If the supplier
undertaking is the predominant provider
of property and services to a recipient
undertaking that is controlled by the
same interests (within the meaning of
paragraph (j) of this section), the
recipient undertaking shall be treated,
except as otherwise provided in
paragraph (f)(4)(iii)(C) of this section, as
similar to the supplier undertaking. For
purposes of the preceding sentence, a
supplier undertaking is the predominant
provider of property and services to a
recipient undertaking for any taxable

vear in which the supplier undertaking
provides more than 50 percent (by
value) of all property and services
obtained by the recipient undertaking.

(C) Coordination rules. (1) Paragraph
(f)(4)(iii)(B) of this section does not
apply if, under paragraph (f)(4)(iii)(A) of
this section—

(/) The supplier undertaking is treated
as an undertaking that is similar to any
recipient undertaking;

(i) The recipient undertaking is
treated as a supplier undertaking that is
similar to another recipient undertaking;
or

(7if) Another supplier undertaking is
treated as an undertaking that is similar
to the recipient undertaking.

(2) If paragraph (f)(4)(iii)(A) of this
section applies to a supplier
undertaking, the supplier undertaking
shall be treated as similar to
undertakings that are similar to the
recipient undertaking and shall not
otherwise be treated as similar to
undertakings to which the supplier
undertaking would be similar without
regard to paragraph (f)(4){iii) of this
section.

(3) If paragraph (f)(4)(iii)(B) of this
section applies to a recipient
undertaking, the recipient undertaking
shall be treated as similar to
undertakings that are similar to the
supplier undertaking and shall not
otherwise be treated as similar to
undertakings to which the recipient
undertaking would be similar without
regard to paragraph (f)(4)(iii) of this
section.

(iv) Lines of business. The
Commissioner shall establish, by
revenue procedure, lines of business for
purposes of this paragraph (f)(4).
Business and rental operations that are
not included in the lines of business
established by the Commissioner shall
nonetheless be included in a line of
business for purposes of this paragraph
(f)(4). Such operations shall be included
in a single line of business or in multiple
lines of business on a basis that
reasonably reflects—

(A) Similarities and differences in the
property or services provided pursuant
to such operations and in the markets to
which such property or services are
offered; and

{(B) The treatment within the lines of
business established by the
Commissioner of operations that are
comparable in their similarities and
differences.

(5) Examples. The following examples
illustrate the application of this
paragraph (f). In each example that does
not state otherwise, the taxpayer is an
individual and the facts, analysis, and
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conclusions relate to a single taxable
year.

Example (1). (i) The taxpayer is a partner
in partnerships A, B, C. and D and owns a
five-percent interest in each partnership,
Each partnership owns a single undertaking
(undertakings A, B, C, and D), and the
undertakings are trade or business
undertakings (within the meaning of
paragraph (f)(1)(ii) of this section) that are
controlled by the same interests (within the
meaning of paragraph (j) of this section). In
addition, undertakings A, B, and D are similar
(within the meaning of paragraph (f)(4) of this
section). The taxpayer is not related to any of
the other partners, and does not participate in
any of the undertakings.

(ii) In general, each undertaking in which a
taxpayer owns an interest is treated as a
single activity that is separate from other
activities of the taxpayer (see paragraph
(b)(1) of this section). This paragraph (f)
provides aggregation rules for trade or
business undertakings that are similar and
controlled by the same interests. These
aggregation rules do not apply, however,
unless the taxpayer owns interests in the
undertakings through the same passthrough
entity, owns direct or substantial indirect
interests in the undertakings, or materially or
significantly participates in the undertakings.
In this case, the taxpayer does not satisfy any
of these conditions, and the aggregation rules
in this paragraph (f) do not apply.
Accordingly, except as otherwise provided in
paragraph (g) of this section (relating to an
aggregation rule for integrated businesses),
undertakings A, B, C, and D are treated as
separate activities of the taxpayer under
paragraph (b)(1) of this section.

Example (2). (i) The facts are the same as
in example (1), except that the taxpayer owns
a 25-percent interest in partnership A, a 15-
percent interest in partnership B, and a 40-
percent interest in partnership C.

(ii) Paragraph ()(2)(ii) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same
activity of the taxpayer if the taxpayer owns
a direct or substantial indirect interest in
each such undertaking. In this case, the
taxpayer owns more than ten percent of
partnerships A, B, and C, and these
partnerships directly own undertakings A, B,
and C. Thus, the taxpayer owns a substantial
indirect interest in undertakings A, B, and C
(see paragraph (f)(3)(i) of this section). Of
these undertakings, only undertakings A and
B are both similar and controlled by the same
interests. Accordingly, the taxpayer's
interests in undertakings A and B are treated
as part of the same activity. As in example
(1), the aggregation rules in this paragraph (f)
do not apply to undertakings C and D, and
except as otherwise provided in paragraph
(g) of this section, undertakings C and D are
treated as separate aclivities.

Example (3). (i) The facts are the same as
in example (1), except that the taxpayer
participates (within the meaning of § 1.469-
5T(f)) for 60 hours in undertaking A and for
60 hours in undertaking B.

(ii) Paragraph (f)(2)(iii) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same

activity of the taxpayer if the taxpayer
materially or significantly participates
(within the meaning of § 1.469-5T) in the
activity that would result from the treatment
of similar, commonly-controlled undertakings
as part of the same activity. In this case, the
activity that would result from treating the
similar, commonly-controlled undertakings as
part of the same activity consists of
undertakings A, B, and D, and the taxpayer
participates for 120 hours in the activity that
results from this treatment. Accordingly,
undertakings A, B, and D are treated as part
of the same activity because the taxpayer
significantly participates (within the meaning
of § 1.469-5T(c)(2)) in the activity that results
from this treatment. The result is the same
whether the taxpayer participates in one,
two, or all three of the similar, commonly-
controlled undertakings, so long as the
taxpayer's aggregate participation in
undertakings A, B, and D exceeds 100 hours.
As in example (1), the aggregation rules in
this paragraph (f) do not apply to undertaking
C, and except as otherwise provided in
paragraph (g) of this section, undertaking C is
treated as a separate activity.

Example (4). (i) The taxpayer owns a 5-
percent interest in partnership A. Partnership
A owns interests in partnerships B and C,
each of which owns a single undertaking
(undertakings B and C). In addition, the
taxpayer is a partner in partnerships C and D
and directly owns a 15-percent interest in
each partnership. Partnership D also owns a
single undertaking (undertaking D).
Undertakings B, C, and D are trade or
business undertakings (within the meaning of
paragraph (f)(1)(ii) of this section) that are
similar {(within the meaning of paragraph
(F)(4) of this section) and controlled by the
same interests (within the meaning of
paragraph (j) of this section). The taxpayer
does not participate in undertaking B, C, or D.

(ii) Paragraph (f)(2)(i) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same
activity of the taxpayer if the taxpayer owns
interests in the undertakings through the
same passthrough entity. In this case, the
taxpayer owns interests in undertakings B
and C through partnership A. Thus, the
taxpayer's interests in undertakings B and C
are treated as part of the same activity.

(iii) Paragraph (f)(2)(ii) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same
activity of the taxpayer if the taxpayer owns
a direct or substantial indirect interest in
each such undertaking. In this case, the
taxpayer owns more than ten percent of
partnerships C and D, and these partnerships
directly own undertakings C and D. Thus, the
taxpayer owns a substantial indirect interest
in undertakings C and D (see paragraph
(f)(3)(i) of this section).

(iv) The coordination rule in paragraph
(£)(3)(ii) of this section applies to
undertakings B and C because they are
treated as part of the same activity under
paragraph (f)(2)(i) of this section, and the
taxpayer owns a substantial indirect interest
in undertaking C. Under the coordination
rule, the taxpayer is treated as owning a
substantial indirect interest in undertaking B

as well as undertaking C. Accordingly, the
taxpayer's interests in undertakings B, C, and
D are treated as part of the same activity.

Example (5). (i) Undertakings A, B, C, and
D are trade or business undertakings (within
the meaning of paragraph (I)(1)(ii) of this
section), each of which involves the operation
of a department store, restaurants, and movie
theaters. The following table shows, for each
undertaking, the percentages of gross income
attributable to the various operations of the
undertaking.

Degmem Restaurants Trl\‘eoa\;':rs

Under-

taking

Y, T 70% 20% 10%
Under-

taking

Bania 60% 20% 20%
Under-

taking

Gl 35% 35% 30%
Under-

taking

Diasiid 35% 10% 55%

(ii) Paragraph (f)(4)(i) of this section
provides that two undertakings are similar
for purposes of this paragraph (f) if and only
if there are predominant operations in each
undertaking and the predominant operations
of the two undertakings are in the same line
of business. (Assume that the applicable
revenue procedure provides that "general
merchandise stores," “eating and drinking
places,” and “motion picture services" are
three separate lines of business.)

(iii) Undertaking A and undertaking B each
derives more than 50 percent of its gross
income from department-store operations,
which are in the general-merchandise-store
line of business. Thus, there are predominant
operations in undertaking A and undertaking
B, and the predominant operations of the two
undertakings are in the same line of business.
Accordingly, undertakings A and B are
similar.

(iv) Undertaking C does not derive more
than 50 percent of its gross income from
operations in any single line of business.
Thus, there are no predominant operations in
undertaking C, and undertaking C is not
similar to any of the other undertakings.

(v) Undertaking D derives more than 50
percent of its gross income from movie-
theater operations, which are in the motion-
picture-services line of business. Thus, there
are predominant operations in undertaking D.
The predominant operations of undertaking
D, however, are not in the same line of
business as those of undertakings A and B.
Accordingly, undertaking D is not similar to
undertakings A and B.

Example (6). (i) Undertakings A and B are
trade or business undertakings (within the
meaning of paragraph (f)(1)(ii) of this section)
that derive all of their gross income from the
sale of automobiles. Undertakings C and D
derive all of their gross income from the
rental of automobiles. Undertaking C is not a
rental undertaking (within the meaning of
paragraph (d)(1)(iii) of this section) because
the average period of customer use (within
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the meaning of § 1.469-1T(e)(3)(iii)) for its

automobiles does not exceed seven days [see
§ 1.489-1T(e)(3)(ii)(A)). Undertaking D, on the
other hand, leases automobiles for periods of
one year or more and is a rental undertaking.

(i) Paragraph (f}{4)(i) of this section
provides that two undertakings are similar
for purposes of this paragraph (f) if and only
if there are predominant operations in each
undertaking and the predominant operations
of the two undertakings are in the same line
of business. (Assume that the applicable
revenue procedure provides that (a)
“automotive dealers and service stations™
(automotive retail) and (b) “auto repair,
services (including rentals), and parking"
{automotive services) are two separate lines
of business.)

(iii) Undertakings A and B both derive
more than 50 percent of their gross income
from operations in the automotive-retail line
of business (the automobile-sales operations).
Similarly, undertakings C and D both derive
more than 50 percent of their gross income
from operations in the automotive-services
line of business (the automobile-rental
operations). Thus, there are predominant
operations in each undertaking, the
predominant operations of undertakings A
and B are in the same line of business, and
the predominant operations of undertakings
C and D are in the same line of business.
Accordingly, undertakings A and B are
similar, undertakings C and D are similar,
and undertakings A and B are not similar to
undertakings C and D.

(iv) Paragraph (f}(1) of this section provides
that this paragraph (f) applies only to trade or
business undertakings and that a rental
undertaking is not a trade or business
undertaking. Accordingly, this paragraph (f)
does not apply to undertaking D, and
undertakings C and D, although similar, are
not treated, under this paragraph (f}, as part
of the same activity.

Example (7). (i) Undertakings A, B, and C
are trade or business undertakings (within
the meaning of paragraph (f){1){ii} of this
section) that involve real estate operations.
Undertaking A derives all of ita gross income
from the development of real property,
undertaking B derives all of its gross income
from the management of real property and
the performance of services as a leasing
agent with respect to real property, and
undertaking C derives all of its gross income
from buying, selling, or arranging purchases
and sales of real property. Undertaking D
derives all of its gross income from the rental
of residential apartments and is a rental
undertaking {within the meaning of
paragraph (d){1)(iii) of this section).

(ii) Paragraph (f)(4)(i) of this section
provides that two undertakings are similar
for purposes of this paragraph (f} if there are
predominant operations in each undertaking
and the predominant operations of the two
undertakings are in the same line of business.
(Assume that the applicable revenue
procedure provides that real estate
development and services (including the
development and management of real
property, dealing in real property, and the
performance of services as a leasing agent
with respect to real property] is a single line
of business (the “real-estate” line of
business).)

(iii) Undertakings A, B, and C all derive
more than 50 percent of their gross income
from operations in the real-estate line of
business. Thus, there are predominant
operations in undertakings A, B, and C, and
the predominant operations of the three
undertakings are in the same line of business.
Accordingly, undertakings A, B, and C are
similar.

(iv] Undertaking D also derives more than
50 percent of its gross income from
operations in the real-estate line of business.
Thus, there are predominant operations in
undertaking D, and the predominant
operations of undertaking D are in the same
line of business as those of undertakings A,
B, and C. Paragraph (f}(1) of this section
provides, however, that this paragraph (f]
applies only to trade or business
undertakings and that a rental undertaking is
not a trade or business undertaking.
Accordingly, this paragraph (f} does not
apply to undertaking D, and undertaking D,
although similar to undertakings A, B, and C,
is nol treated, under this paragraph (f}, as
part an activity that includes undertaking A,
B, or C.

Example (8). (i) Undertakings A and B are
trade or business undertakings (within the
meaning of paragraph (f){1)(ii) of this
section}, both of which involve the provision
of moving services. Undertaking A derives its
gross income principally from local moves,
and undertaking B derives its gross income
principally from long-distance moves.

(ii) Paragraph (f)(4)(i) of this section
provides that two undertakings are similar
for purposes of this paragraph (f} if there are
predominant operations in each undertaking
and the predominant operations of the two
undertakings are in the same line of business.
Under paragraph (f}{4)(iv) of this section,
operations that are not in the lines of
business established by the applicable
revenue procedure are nonetheless included
in a line of business. In addition, such
operations are included in a single line of
business or in multiple lines of business on a
basis that reasonably reflects (a) similarities
and differences in the property or services
provided pursuant to such operations and in
the markets to which such property or
services are offered, and (b} the treatment
within the lines of business established by
the Commissioner of operations that are
comparable in their similarities and
differences. (Assume that the provision of
moving services is not in any line of business
established by the Commissioner and that
within the lines of business established by
the Commissioner services that differ enly in
the distance over which they are performed
(e.g., local and long-distance telephone
services) are generally treated as part of the
same line of business.)

{iii) Undertakings A and B provide the
same types of services to similar customers,
and the only significant difference in the
services provided is the distance over which
they are performed. Thus, treating local and
long-distance moving services as a single line
of business (the “moving-services” line of
business) reasonably reflects the treatment
within the lines of business established by
the Commissioner of operations that are
comparable in their similarities and
differences.

{iv) Each undertaking derives more than 50
percent of its gross income from operations in
the moving-services line of business. Thus,
there are predominant operations in each
undertaking, and the predominant operations
of the two undertakings are in the same line
of business. Accordingly, undertakings A and
B are similar.

Example (9). (i} Undertakings A, B, C, D,
and E are trade or business undertakings
(within the meaning of paragraph (f)(1){ii) of
this section) and are controlled by the same
interests (within the meaning of paragraph (j)
of this section). Undertakings A, B, and C
derive all of their gross income from retail
sales of dairy products, and undertakings D
and E derive all of their gross income from
the processing of dairy products.
Undertakings D and E sell less than ten
percent of their dairy products to
undertakings A, B, and C, and sell the
remainder to unrelated undertakings.
Undertakings A, B, and C purchase less than
ten percent of their inventory from
undertakings D and E and purchase the
remainder from unrelated undertakings.

(i) Paragraph (f]J(4)(i) of this section
provides that, except as provided in
paragraph (f}{4)(iii) of this section,
undertakings are similar for purposes of this
paragraph (f) if and only if there are
predominant operations in each undertaking
and the predominant operations of the
undertakings are in the same line of business.
(Assume that the applicable revenue
procedure provides that (a) "food stores™ and
(b) “manufacturing—food and kindred
products” are two separate lines of business.)

(iii) Undertakings A, B, and C all derive
more than 50 percent of their gross income
from operations in the food-store line of
business (the dairy-sales operations). Thus,
there are predominant operations in
undertakings A, B, and C, and the
predominant operations of the three
undertakings are in the same line of business.
Accordingly, undertakings A, B, and C are
similar.

(iv) Undertakings D and E both derive more
than 50 percent of their gross income from
operations in the food-manufacturing line of
business (the dairy-processing operations).
Thus, there are predominant operations in
undertakings D and E, and the predominant
operations of the two undertakings are in the
same line of business. Accordingly.
undertakings D and E are similar. The
predominant operations of undertakings D
and E are not in the same line of business as
those of undertakings A, B, and C.
Accordingly, undertakings D and E are not
similar to undertakings A, B, and C.

{v) Paragraph {f){4)(iii) of this section
provides rules under which certain
undertakings whose operations are not in the
same line of business nevertheless are similar
to one another if one of the undertakings (the
“supplier undertaking™) provides property or
services lo the other undertaking (the
“recipient undertaking”), and the
undertakings are controlled by the same
interests. These rules apply, however, only if
the supplier undertaking predominantly
involves the provision of property and
services to the recipient undertaking (see
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paragraph ()(4)(iii)(A) of this section), or the
supplier undertaking is the predominant
provider of property and services to the
recipient undertaking (see paragraph
(0)(4)(iii)(B) of this section). In this case,
undertakings D and E are supplier
undertakings, and undertakings A, B, and C
are recipient undertakings. Undertakings D
and E, however, sell less than ten percent of
their dairy products to undertakings A, B, and
C and thus do not predominantly involve the
provision of property and services to
recipient undertakings. Similarly,
undertakings D and E are not the
predominant providers of property and
services to undertakings A, B, and C. Thus,
the rules for vertically-integrated
undertakings in paragraph (f){4)(iii) of this
section do not apply in this case.

Example (10). (i) The facts are the same as
in example (9), except that undertaking D
sells 75 percent of its dairy products to
undertakings A, B, and C.

(ii) Paragraph (f)(4)(iii)(A) of this section
applies if a supplier undertaking
predominantly involves the provision of
property to a recipient undertaking that is
controlled by the same interests. Paragraph
()(4)(iii)(A){2) of this section provides that a
supplier undertaking predominantly involves
the provision of property to a recipient
undertaking if the supplier undertaking
provides more than 50 percent of its property
to such recipient undertaking. In addition,
paragraph (£)(4)(iii){A)(2) of this section
provides that if a supplier undertaking and
two or more similar recipient undertakings
are controlled by the same interests, the
recipient undertakings are treated as a single
undertaking for purposes of applying
paragraph (f)(4)(iii)(A) of this section.
Undertakings D and E both provide dairy
products to undertakings A, B, and C. Thus,
for purposes of paragraph (f)(4)(iii) of this
section, undertakings D and E are supplier
undertakings and undertakings A, B, and C
are recipient undertakings. Undertaking D
predominantly involves the provision of
property to undertakings A, B, and C.
Moreover, undertakings A, B, and C are
treated as a single undertaking under
paragraph (f)(4)(iii)(A)(1) of this section
because undertakings A, B, and C are similar
to one another under paragraph (f)(4)(i) of
this section, and undertakings A, B, C, and D
are controlled by the same interests.
Accordingly, paragraph (£)(4)(iii){A) of this
seclion applies to undertakings A, B, C, and
D

(iii) If paragraph (f)(4)(iii)(A) of this section
applies to supplier and recipient
undertakings, the supplier undertaking is
treated under paragraph (f)(4)(iii) (A) and
(C)(2) of this section as an undertaking that is
similar to the recipient undertakings and to
undertakings to which the recipient
undertakings are similar. Accordingly,
undertaking D is similar, for purposes of this
paragraph (f), to undertakings A, B, and C.

(iv) Undertaking E does not predominantly
involve the provision of property to
undertakings A, B, and C, or to any other
related undertakings. Thus, paragraph
(f)(4)(iii){A) of this section does not apply to
undertaking E, and undertaking E is not
similar to undertakings A, B, and C.

Moreover, undertakings D and E are not
similar because, under paragraph
(f)(4)(iii){C){2) of this section, undertaking D
is not similar to any undertaking that is not
similar to undertakings A, B, and C.

Example (11). (i) The facts are the same as
in example (10}, except that 75 percent of
undertaking D's dairy products are sold to
undertakings A and B, and none are sold to
undertaking C.

(ii) In this case, undertaking D is a supplier
undertaking only with respect to
undertakings A and B. Accordingly,
paragraph (f)(4)(iii)(A) applies only to
undertakings A, B, and D. As in example (10),
undertaking D is similar to undertakings A
and B, and is not similar to undertaking E. In
addition, if paragraph (f)(4)(iii)(A) of this
section applies to supplier and recipient
undertakings, the supplier undertaking is
treated under paragraph (f)(4)(iii)(C)(2) of this
section as an undertaking that is similar to
the recipient undertakings and undertakings
to which the recipient undertakings are
similar. Accordingly, even though
undertaking D does not provide any property
or services to undertaking C, undertaking D is
similar to undertaking C because undertaking
C is similar to undertakings A and B.

Example (12). (i) The facts are the same as
in example (9), except that undertakings A
and B purchase 80 percent of their inventory
from undertaking D.

(ii) Paragraph (f)(4)(iii){B) of this section
applies, except as provided in paragraph
(f)(4)(iii)(C) of this section, if a supplier
undertaking is the predominant provider of
property to a recipient undertaking that is
controlled by the same interests.
Undertakings D and E both provide dairy
products to undertakings A, B, and C. Thus,
for purposes of paragraph (f){4)(iii) of this
section, undertakings D and E are supplier
undertakings, and undertakings A, B, and C
are recipient undertakings. In addition,
undertaking D is the predominant provider of
property and services to undertakings A and
B, and undertakings A, B and D are
controlled by the same interests. Thus, except
as provided in paragraph (f}(4)(iii)(C) of this
section, paragraph (f)(4)(iii)(B) of this section
applies to undertakings A, B, and D.

(iii) The coordination rules in paragraph
(F)(2)(iii){C)(2) of this section provide that
paragraph ({){4)(iii){B) of this section does not
apply in certain cases to which paragraph
(f){4)(i1i)(A) of this section applies. These
coordination rules would apply if undertaking
D or E (or any other undertaking that is
controlled by the interests that control
undertakings A, B, and C) predominantly
involved the provision of property and
services to undertakings A, B, and C. The
coordination rules in paragraph
(£)(4)(iii)(C)(7) of this section would also
apply if undertaking A, B, or D predominantly
involved the provision of property or services
to a recipient undertaking that is controlled
by the same interests. Assume that these
coordination rules do not apply in this case.

(iv) If paragraph (f)(4)(iii)(B) of this section
applies to supplier and recipient
undertakings, the recipient undertakings are
treated under paragraph (f)(4)(iii) (B) and
(C)(3) of this section as undertakings that are
similar to the supplier undertaking and to

undertakings to which the supplier
undertaking is similar. Accordingly,
undertakings A and B are similar, for
purposes of this paragraph (f), to undertaking
D and, because undertakings D and E are
similar, to undertaking E.

(v) The principal providers of property and
services to undertaking C are unrelated
undertakings. Thus, paragraph (f)(4)(iii}(B) of
this section does not apply to undertaking C,
and undertaking C is not similar to
undertakings D and E. Moreover, undertaking
C is not similar to undertakings A and B
because, under paragraph (f)(4)(iii)(C)(3) of
this section, undertakings A and B are not
similar to any undertaking that is not similar
to undertaking D).

Example (13). (i) Undertakings A through Z
are trade or business undertakings (within
the meaning of paragraph (f}(1)(ii) of this
section) and are controlled by the same
interests (within the meaning of paragraph (j)
of this section). Undertaking A derives all of
its gross income from the manufacture and
sale of men's and women's clothing,
undertaking B derives all of its gross income
from sales of men's and women's clothing to
retail stores, and undertakings C through Z
derive all of their gross income from retail
sales of men's and women's clothing.
Undertaking A sells clothing exclusively to
undertaking B. Undertaking B sells 75 percent
of its clothing to undertakings C through Z,
and sells the remainder to unrelated retail
stores. Undertaking B purchases 80 percent of
its inventory from undertaking A, and
undertakings C through Z purchase 60 to 90
percent of their inventory from undertaking B.

(ii) Paragraph (f)(4)(iii)(A) of this section
applies if a supplier undertaking
predominantly involves the provision of
property to a recipient undertaking that is
controlled by the same interests. In addition,
paragraph (f)(4)(iii)(A)(2) of this section
provides that if a supplier undertaking and
two or more similar recipient undertakings
are controlled by the same interests, the
recipient undertaking are treated as a single
undertaking for this purpose. Undertaking B
provides men's and women's clothing to
undertaking C through Z, Thus, for purposes
of paragraph (f)(4)(iii) of this section,
undertaking B is a supplier undertaking and
undertakings C through Z are recipient
undertakings. In addition, undertaking B
predominantly involves the provision of
property to undertakings C through Z, and
undertakings C through Z are treated as a
single undertaking for purposes of paragraph
(F){4)(iii)(A) of this section. Accordingly,
paragraph (f)(4)(iii)(A) of this section applies
to undertakings B and C through Z.

(iii) If paragraph (f)(4)(iii){A) of this section
applies to supplier and recipient
undertakings, the supplier undertaking is
treated under paragraph (f)(4)(iii)(A) of this
section as an undertaking that is similar to
the recipient undertakings. Accordingly,
undertaking B is similar, for purposes of this
paragraph (f), to undertakings C through Z.

(iv) Undertaking A provides men's and
women's clothing to undertaking B. Thus, for
purposes of paragraph (f)(4)(iii) of this
section, undertaking A is a supplier
undertaking and undertaking B is a recipient
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undertaking. In addition, undertaking A
predominantly involves the provision of
property to undertaking B, and undertakings
A and B are controlled by the same interests.
Accordingly, paragraph {f)(4){iii)(A) of this
section applies to undertakings A and B, and
undertaking A is similar to undertaking B.

(v) If paragraph [£}{4){iii){A) of this section
applies to supplier and recipient
undertakings, the supplier undertaking is
treated under paragraph (f}{4)(iii}{C){2) of this
section as an undertaking that is similar to
undertakings to which the recipient
undertakings are similar. Accordingly,
undertaking A is also similar, for purposes of
this paragraph (f), to undertakings
C through Z.

{vi) The coordination rule in paragraph
(1)(4)(ii)CY( 1){7) of this section provides that
paragraph (£)(4)(iii){B) of this section does not
apply if, as described above, the supplier
undertaking predominantly involves the
provision of property to recipient
undertakings and is treated under paragraph
(f)(4)(iii)(A) of this section as an undertaking
that is similar to such recipient undertakings.
Accordingly, paragraph (f){4}{iii}{B) of this
section does not apply to undertakings B
through Z, even though undertaking B is the
predominant provider of property and
services to undertakings C through Z, and
undertakings B through Z are controlled by
the same interests. For the same reason,
paragraph (f){4){iii)(B) of this section does not
apply to undertaking A and B. (Paragraph
(f)(4)(iii)(B) of this section is also inapplicable
to undertakings A and B'bétsuse the
coordination rule in paragraph
(£)(4)(iii)(C) (7)) of this section applies if the
recipient undertaking (undertaking B} is itself
a supplier undertaking that is treated under
paragraph (f)(4)(iii)(A] of this section as an
undertaking that is similar to its recipient
undertakings {undertakings C through Z).)

(g) Integrated businesses—(1)
Applicability—(i) In general. This
paragraph (g) applies to a taxpayer's
interests in trade or business activities
(within the meaning of paragraph
(g)(1)(ii) of this section).

(ii) Trade or business activity. For
purposes of this paragraph (g}, the term
“trade or business activity means any
activity (determined without regard to
this paragraph (g)) that consists of
interests in one or more trade or
business undertakings (within the
meaning of paragraph (f)(1)(ii) of this
section).

(2) Treatment as a single activity. A
taxpayer's interests in two or more trade
or business activities shall be treated as
a single activity if and only if—

(i) The operations of such trade or
business activities constitute a single
integrated business, activities constitute
a single integrated business; and

(ii) Such activities are controlled by
the same interests (within the meaning
of paragraph (j) of this section).

(3) Facts and circumstances test. In
determining whether the operations of
two or more trade or business activities

constitute a single integrated business
for purposes of this paragraph (g}, all the
facts and circumstances are taken into
account, and the following factors are
generally the most significant:

(i) Whether such operations are
conducted at the same location;

(ii) The extent to which other persons
conduct similar operations at one
location;

(iii) Whether such operations are
treated as a unit in the primary
accounting records reflecting the results
of such operations;

(iv) The extent to which other persons
treat similar operations as a unit in the
primary accounting records reflecting
the results of such similar operations;

(v) Whether such operations are
owned by the same person (within the
meaning of paragraph (c)(2}(v) of this
section); y

{vi) The extent to which such
operations involve products or services
that are commonly provided together;

(vii) The extent to which such
operations serve the same customers;

(viii) The extent to which the same
personnel, facilities, or equipment are
used to conduct such operations;

(ix) The extent to which such
operations are conducted in
coordinatien with er reliance upon each
other;

(x) The extent to which the conduct of
any such operations is incidental to the
conduct of the remainder of such
operations;

(xi) The extent to which such
operations depend on each other for
their economic success; and

(xii) Whether such operations are
conducted under the same trade name.

(4) Examples. The following examples
illustrate the application of this
paragraph (g). The facts, analysis, and
conclusion in each example relate to a
single taxable year, and the trade or
business activities described in each
example are controlled by the same
interests (within the meaning of
paragraph (j) of this section).

Example (1). (i) The taxpayer owns a
number of department stores and auto-supply
stores. Some of the taxpayer’s department
stores include auto-supply departments. In
other cases, the taxpayer operates a
department store and an auto-supply store at
the same location [within the meaning of
paragraph [c)(2)(iii) of this section], or at
different locations from which the same
group of customers can be served. In cases in
which a department store and an auto-supply
store are operated at the same location, the
department-slore operations are the

predominant operations (within the meaning
of paragraph (f}{4](ii) of this section), and the
undertaking that includes the stores is treated
as a department-store undertaking for
purposes of paragraph (f] of this section.

Under paragraph (f) of this section, the
department-store undertakings are all treated
as part of the same activity of the taxpayer
(the “department-store activity”). Similarly,
the auto-supply undertakings (Z.e., the auto-
supply stores that are not operated at a
department-store location) are all treated as
part of the same activity (the “auto-supply
activity”). (Assume that department-store
undertakings and auto-supply undertakings
are not similar and are not treated as part of
the same activity under paragraph (f] of this
section.)

(ii) The department stores and auto-supply
stores use a common trade name and
coordinate their marketing activities [e.g, the
stores advertise in the same catalog and the
same newspaper supplements, honor the
same credit cards (including credit cards
issued by the department stores), and jointly
conduct sales and other promotional
activities), Although sales personnel
generally work only in a particular store or in
a particular department within a store, other
employees {e.g., cashiers, janitorial and
maintenance workers, and clerical staff) may
work in or perform services for varicus
stores, including both department and auto-
supply steres. In addition, the management of
store operations is organized on a
geographical basis, and managers abave the
level of the individual store generally
supervise operations in both types of store. A
central office provides payroll, financial, and
other support services to all stores and
establishes pricing and other business
policies. Most inventary for both types of
stores is acquired through a central
purchasing department and inventary for all
stores in an area is stored in a common
warehouse.

(iii) Based on the foregoing facts and
circumstances, the operations of the
department-store activity and the auto-supply
activity constitute an integrated business.
Paragraph (g)(3) of this section provides that
the factors relevant to this determination
include the conduct of department-store and
auto-supply operations at the same location,
the location of department and auto-supply
stores at sites where the same group of
customers can be served, the treatment of all
such operations as a unil in the taxpayer’'s
financial statements, the taxpayer's
ownership and the common management of
all such operations, the use of the same
personnel, facilities, and equipment to
conduct and support the operations, the use
of a common trade name, and the
coordination (as evidenced by the
coordinated marketing activities) of
department-store and auto-supply operations.

(iv) Paragraph (g){2) of this section
provides that a taxpayer's interests in two or
more trade or business activities (within the
meaning of paragraph (g}{1){ii} of this section)
are treated as a single activity of the
taxpayer if the operations of such activities
constitute an integrated business and the
activities are controlled by the same
interests. The department-store activity and
the auto-supply activity consist of trade or
business undertakings and, thus, are trade or
business activities. In addition, the activit s
are controlled by the same interests [the
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taxpayer), and the operations of the activities
constitute an integrated business.
Accordingly, the department-store activity
and the auto-supply activity are treated 23 a
single activity of the taxpayer.

Example (2), (i) The taxpayer owns a
number of stores that sell stereo equipment
and a repair shop that services stereo
equipment. Under paragraph (f) of this
section, the stores are all treated as part of
the same activity of the taxpayer (the "store
activity™]. The repair shop does not sell
stereo equipment, does not predominantly
involve the provision of services to the
taxpayer's stores, and is treated as a
separate activity (the “repair-shop activity”).
(Assume that stereo-sales undertakings and
stereo-repair undertakings are not similar
and are not treated as part of the same
activity under paragraph (f] of this section.)

(ii) The stores sell steree equipment
produced by manufacturers for which the
stores are an authorized distributor. The
repair shop’s operations principally involve
the servicing of stereo equipment produced
by the same manufacturers. These operations
include repeirs on equipment under warranty
for which reimbursement is received from the
manufacturer and reconditioning of
equipment taken as trade-ins by the
taxpayer's stores. The majority of the
operations, however, involve repairs that are
performed for customers and are not covered
by a warranty. The taxpayer's distribution
agreements with manufacturers generally
require the taxpayer to repair and service
equipment produced by the manufacturer
both during and after the warranty period. In
some cases, the distribution agreements
require that the taxpayer's repair facility
meet the manufacturer’s standards and
provide for periodic inspections to ensure
that these standards are met.

(#ii) The stores and the repair shop use a
common trade name. Sales personne]
generally work only in a particular store and
stereo technicians work only in the repair
shop. The stores and the repair shop are,
however, managed from a central office,
which supervises both store and repair-shop
operations, provides payrell, financial, and
other support services to the stores and the
repair shop, and establishes pricing and other
business policies. In addition, inventory for
the stores and supplies for the repair shop are
acquired through a central purchasing
department and are stored in a single
warehouse.

(iv) Based on the foregoing facts and
circumstances, the operations of the store
activity and the repair-shop activity
constitute an integrated business. Paragraph
(2)(3) of this section provides that the factors
relevant to this determination include the
treatment of all such operations as a unit in
the taxpayer’s financial statements, the
taxpayer's ownership and the common
management of all such operations, the use of
the same personnel and facilities to support
the operations, the use of 8 commen trade
name, the extent to which the same
customers patronize both the stores and the
repair shop, the similarity of the products
(i.e., stereo equipment} involved in both store
and repair-shap operations, and the extent to
which the provision of repair services

contributes to the taxpayer's ability to obtain
the stereo equipment sold in store operations.

(v) Paragraph (g)(2) of this section provides
that a taxpayer's interests in two or more
trade or business activities (within the
meaning of paragraph (g)(1)(ii} of this section)
are treated as a single activity of the
taxpayer if the aperations of such activities
constitute an integrated business and the
activities are controlled by the same
interests. The store activity and repair-shop
activity consist of trade or business
undertakings and thus are trade or business
activities. In addition, the activities are
contralled by the same interests (the
taxpayer}, and the operations of the activities
consfitute an integrated business.
Accordingly, the store activity and the repair-
shop activity are treated as a single activity
of the taxpayer.

Example (3). (i) The taxpayer owns
interests in three partnerships. One
partnership owns a television station, the
second owns & professional sports franchise,
and the third owns a motion-picture
production company. The operations of the
partnerships are treated as three separate
undertakings. Although other persons own
interests in the partnerships, all three
undertakings are controlled (within the
meaning of paragraph (j) of this section) by
the taxpayer. The operations of the
partnerships are treated as three separate
activities (the “television activity," the
"sports activity,” and the "motion-picture
activity”). (Assume that the undertakings are
not similar and are not treated as part of the
same activity under paragraph (f] of this
section.)

(ii) Each partnership prepares financial
statements that reflect only the results of that
partnership’s operations, and each of the
activities is conducted under its own trade
name. The taxpayer participetes extensively
in the management of each partnership and
makes the major business decisions for all
three partnerships. Each partnership,
however, employs separate management and
other personnel who conduct its operations
on a day-to-day basis. The taxpayer
generally arranges the ips' financing
and often obtains loans for two, or all three,
partnerships from the same source. Although
the assets of one partnership are not used as
security for loans to another partnership, the
taxpayer's interest in a partnership may
secure loans to the other partnerships. The
television station broadcasts the sports
franchise's games, and the motion-picture
production company occasionally prepares
programming for the television station. In
addition, support staff of one partnership
may, during periods of peak activity or in the
case of emergency, be made available to
another partnership on a temporary basis.
There are no other significant transactions
between the partnerships. Moreover, all
transactions between the partnerships
involve essentially the same terms as would
be provided in transactions between
unrelated persons.

(iii) Based on the foregoing facts and
circumstances, the television activity, the
sports activity, and the motion-picture
activity constitute three separate businesses.
Paragraph (g){3) of this section provides that

the factors relevant to this determination
include the treatment of the activities as
separate units in the partnerships” financial
statements, the use of a different trade name
for each activity, the separate day-to-day
management of the activities, and the limited
extent to which the activities contribule to or
depend on each other (as evidenced by the
small number of significant transactions
between the partnerships and the arm's
length nature of those transactions). The
taxpayer's participation in management and
financing are taken into account in this
determination, as are the transactions
between the partnerships, but these factors
do not of themselves support a determinstion
that the activities constitute an integrated
business,

(iv) Paragraph (g](2) of this section
provides that a taxpayer’s interests in two or
more trade or business activities (within the
meaning of paragraph (g)(1)(ii) of this section)
are treated as a single activity of the
taxpayer only if the operations of such
activities constitute an integrated business
and the activities are controiled by the same
interests. In this case, the taxpayer's
activities do not constitute an integrated
business, and the aggregation rule in
paragraph (g)f2) of this section does not
apply. Accordingly, the television activity,
the sports activity, and the motion-picture
activity ave treated as three separate
activities of the taxpayer.

(h) Certain professional service
undertakings treated as a single
activity—(1) Applicability—{i} In
general. This paragraph (h] applies to a
taxpayer's interests in professional
service undertakings [within the
meaning of paragraph (h}(1)(ii) of this
section).

(ii) Professional service undertoking.
For purposes of this paragraph (h), an
undertaking is treated as a professional
service undertaking for any taxable year
in which the undertaking derives more
than 50 percent of its gross income from
the provision of services that are
treated, for purposes of section 448
(d)(2)(A) and the regulations thereunder,
as services performed in the fields of
health, law, engineering, architecture,
accounting, actuarial science,
performing arts, or consulting.

(2) Treatment as a single activity—{i)
Undertakings controlled by the same
Interest. A taxpayer's interests in two or
more professional service undertakings
that are controlled by the same interests
(within the meaning of paragraph (j) of
this section) shall be treated as part of
the same activity of the taxpayer.

(ii) Undertakings involving significant
similar or significant related services. A
taxpayer's interests in two or more
professional service undertakings that
involve the provision of significant
similar services or significant related
services shall be treated as part of the
same activity of the taxpayer.
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(iii) Coordination rule. (A) Except as
provided in paragraph (h)(2)(iii)(B) of
this section, a taxpayer's interests in
two or more undertakings (the “original
undertakings") that are treated as part
of the same activity of the taxpayer
under the provisions of paragraph (h)(2)
(i) or (ii) of this section shall be treated
as interests in a single professional
service undertaking (the “aggregated
undertaking") for purposes of reapplying
such provisions.

(B) If any original undertaking
included in an aggregated undertaking
and any other undertaking that is not
included in such aggregated undertaking
involve the provision of significant
similar or related services, the
aggregated undertaking and such other
undertaking shall be treated as
undertakings that involve the provision
of significant similar or related services
for purposes of reapplying the
provisions of paragraph (h)(2)(ii) of this
section.

(3) Significant similar or significant
related services. For purposes of this
paragraph (h}—

(i) Services (other than consulting
services) in any field described in
paragraph (h)(1)(ii) of this section are
similar to all other services in the same
field;

(ii) All the facts and circumstances
are taken into account in determining
whether consulting services are similar;

(iii) Two professional service
undertakings involve the provision of
s{igniﬁcam similar services if and only
l —_—

(A) Each such undertaking provides
significant professional services; and

(B) Significant professional services
provided by one such undertaking are
similar to significant professional
services provided by the other such
undertaking;

(iv) Services are significant
professional services if and only if such
services are in a field described in
paragraph (h)(1)(ii) of this section and
more than 20 percent of the
undertaking's gross income is
attributable to services in such field (or,
in the case of consulting services, to
similar services in such field); and

(v) Two professional service
undertakings involve the provision of
significant related services if and only if
more than 20 percent of the gross
income of one such undertaking is
derived from customers that are also
customers of the other such undertaking.

(4) Examples. The following examples
illustrate the application of this
paragraph (h). In each example that
does not state otherwise, the taxpayer is
an individual, and the facts, analysis,

and conclusions relate to a single
taxable year.

Example (1), (i) The taxpayer is a partner
in a law partnership that has offices in
various cities. Some of the partnership's
offices provide a full range of legal services.
Other offices, however, specialize in a
particular area or areas of the law (e.g.,
litigation, tax law, corporate law, efc.). In
either case, substantially all of the office's
gross income is derived from the provision of
legal services. Under paragraph (c)(1) of this
section, each of the law partnership’s offices
is treated as a single undertaking that is
separate from other undertakings (a “law-
office undertaking").

(ii) Each law-office undertaking derives
more than 50 percent of its gross income from
the provision of services in the field law.
Thus, each such undertaking is treated as a
professional service undertaking (within the
meaning of paragraph (h){1)(ii) of this
section).

(iii) Each law-office undertaking derives
more than 20 percent of its gross income from
services in the field of law. Thus, each such
undertaking involves significant professional
services (within the meaning of paragraph
(h)(3)(iv) of this section) in the field of law, In
addition, all services in the field of law are
treated as similar services under paragraph
(h)(3)(i) of this section. Thus, the law-office
undertakings involve the provision of
significant similar services (within the
meaning of paragraph (h)(3)(iii) of this
section).

(iv) Paragraph (h)(2)(ii) of this section
provides that a taxpayer's interest in
professional service undertakings that
involve the provision of significant similar
services are treated as part of the same
activity of the taxpayer. Accordingly, the
taxpayer's interests in the law-office
undertakings are treated as part of the same
activity of the taxpayer under paragraph
(h){2)(ii) of this section even if the
undertakings are not controlled by the same
interests (within the meaning of paragraph (j)
of this section).

Example (2). (i) The taxpayer is a partner
in medical partnerships A and B. Both
partnerships derive all of their gross income
from the provision of medical services, but
partnership A specializes in internal
medicine and partnership B operates a
radiology laboratory. Under paragraph (¢)(1)
of this section, the medical-service business
of each partnership is treated as a single
underlaking that is separate from other
undertakings (a “medical-service
undertaking”). Partnerships A and B are not
controlled by the same interests (within the
meaning of paragraph (j) of this section),

(ii) Each partnership's medical-service
undertaking derives more than 50 percent of
its gross income from the provision of
services in the field of health. Thus, each
partnership's medical-service undertaking is
treated as a professional service undertaking
{within the meaning of paragraph (h)(1)(ii) of
this section).

(iii) Each partnership's medical-service
undertaking derives more than 20 percent of
its gross income from services in the field of
health. Thus, each such undertaking involves
significant professional services (within the

meaning of paragraph (h)(3)(iv) of this
section) in the field of health. In addition, all
services in the field of health are treated as
similar services under paragraph (h)(3)(i) of
this section. Thus, the medical-services
undertakings of partnerships A and B involve
the provision of significant similar services
(within the meaning of paragraph (h)(3)(iii) of
this section).

(iv) Paragraph (k)(2](ii) of this section
provides that a taxpayer's interests in
professional service undertakings that
involve the provision of significant similar
services are treated as part of the same
activity of the taxpayer. Accordingly, the
taxpayer's interests in the medical-service
undertakings of partnerships A and B are
treated as part of the same activity of the
taxpayer under paragraph (h){2)(ii) of this
section even though the undertakings are not
controlled by the same interests.

Example (3). (i) The facts are the same as
in example (2), except that the taxpayer
withdraws from partnership A in 1989 and
becomes a partner in partnership B in 1990. In
addition, the taxpayer was a full-time
participant in the operations of partnership A
from 1970 through 1989, but does not
participate in the operations of partnership B.

(ii) Paragraph (h)(2)(ii) of this section
provides that a taxpayer's interests in
professional service undertakings that
involve the provision of significant similar
services are treated as part of the same
aclivity of the taxpayer. This rule is not
limited to cases in which the taxpayer holds
such interests simultaneously. Thus, as in
example (2), the taxpayer's interests in the
medical-service undertakings of partnerships
A and B are treated as part of the same
activity of the taxpayer.

(iii) The activity that includes the
taxpayer's interests in the medical-service
undertakings of partnerships A and Bis a
personal service activity (within the meaning
of § 1.469-5T(d)) because it involves the
performance of personal services in the field
of health. In addition, the taxpayer materially
participated in the activity for three or more
taxable years preceding 1990 (see § 1.469-
5T(j)(1)). Thus, even if the taxpayer does not
work in the activity after 1989, the taxpayer is
treated, under § 1.469-5T(a)(6), as malerially
participating in the activity for 1990 and
subsequent taxable years.

Example [4). (i) The taxpayer is a partner
in an accounting partnership that has offices
in various cities (partnership A) and in a
management-consulting partnership that has
a single office (partnership B). Each of
partnership A's offices derives substantially
all of its gross income from services in the
field of accounting, and partnership B derives
substantially all of its gross income from
services in the field of consulting. Under
paragraph (c)(1) of this section, partnership
B's consulting business is lreated as a single
undertaking that is separate from other
undertakings (the "consulting undertaking")
and each of partnership A's offices is
similarly treated (the “accounting
undertakings"). The accounting undertakings
are controlled by the same interests, but
partnerships A and B are not controlled by
the same interests (within the meaning of
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paragraph (j) of this section). Partnership B's
consulting business derives 50 percent of its
gross income from customers of partnership
A's accounting undertakings, but does not
derive more than 20 percent of its gross
income from the customers of any single
accounting undertaking.

(ii) Each accounting undertaking derives
more than 50 percent of its gross income from
the prevision of services in the field of
accounting, and the consulting undertaking
derives more than 50 percent of its gross
income from the provision of services in the
field of consulting. Thus, each accounting
undertaking is treated as a prefessional
service undertaking (within the meaning of
paragraph (h]{1){ii) of this section}, and the
consulting undertaking is also treated as a
professional service undertaking.

(iii) Each accounting undertaking derives
more than 20 percent of its gross income from
services in the field of accounting. Thus, each
such undertaking involves significant
professional services (within the meaning of
paragraph (h)(3){iv) of this section) in the
field of accounting. In addition, all services in
the field of accounting are treated as similar
services under paragraph (h)(3)(i) of this
section. Thus, the accounting undertakings
involve the provision of significant similar
services (within the meaning of paragraph
(h)(3)(iii) of this section).

(iv) Paragraph th)(2) (i} and (ii] of this
section provides that a taxpayer’s interests in
professional service undertakings that are
controlled by the same interests or that
involve the provision of significant similar
services are treated as part of the same
activity of the taxpayer. The accounting
undertakings are controlled by the same
interests (see (i) above] and involve the
provision of significant similar services (see
(iii) above). Accordingly, the taxpayer’s
interests in the accounting undertakings are
treated as part of the same activity under
paragraph (h)(2) (i) and (ii} of this section.

fv} The consulting undertaking derives
more than 20 percent of its gross income from
services in the field of consulting. If, based on
all the facts and circumstances, these
services are determined to be similar
consulting services under paragraph (h)(3)(ii}
of this section, the consulting undertaking
involves significant professional services
(within the meaning of paragraph (h)(3)(iv] of
this section). In this case, hawever, the
consulting undertaking and the accounting
undertakings do not involve the provision of
significant similar services (within the
meaning of paragraph (h)(3)(iii) of this
section) because consulting services and
accounting services are not treated as similar
services under paragraph (h)(3)(i) of this
section.

(vi) The consulting undertaking does not
derive more than 20 percent of its gross
income from the customers of any single
accounting undertaking of partnership A. If,
however, partnership A's accounting
undertakings are aggregated, the consulting
undertaking derives more than 20 percent of
ils gross income from customers of the
aggregated undertakings. Paragraph (h)(3)(v)
of this section provides that two professional
service undertakings involve the provision of
significant related services if more than 20

percent of the gross income of one
undertaking is derived from customers of the
other undertaking. For purposes of applying
this rule, partnership A’s accounting
undertakings are treated as a single
undertaking under paragraph (h)(2){iii) of this
section because the accounting undertakings
are treated as part of the same activity under
paragraph [h)(2])(i) and (ii) of this section.
Thus, the consulting undertaking and the
accounting undertakings involve the
provision of significant related services.

(vii) Paragraph (h){2)(ii) of this section
provides that a taxpayer’s interests in
professional service that
involve the provision of significant related
services are treated as part of the same
activity of the taxpayer. Accordingly, the
taxpayer's interests in the consulting
undertaking and the accounting undertakings
are treated as part of the same activity of the
taxpayer under paragraph (h)(2)(ii] of this
section.

Example (5). (i) The facts are the same as
in example (4}, except that partnership B's
consulling business derives enly 15 percent of
its gross income from customers of
partnership A's accounting undertakings.

(i} As in example (4). the taxpayer’s
interests in the accounting undertakings are
treated as part of the same activity under
paragraph [h){2)({i) and (i) of this section and
are treated under paragraph (h){2)(iii) of this
seclion as a single ing for purposes
of reapplying those provisions. In this case,
however, the consulting undertaking does not
derive more than 20 percent of its gross
income from the customers of partnership A's
accounting undertakings. Thus, the consulting
undertaking and the accounting undertakings
do not involve the provision of significant
related services. Accordingly, the accounting
undertakings and the consulting undertaking
are nol treated as part of the same activity
under paragraph (h)(2)(i) or (ii} of this section
because they are net controlled by the same
interests and do not involve the provision of
significant similar or related services.

Example {6). (i) The taxpayer is a partner
in partnerships A, B, and C. Partnership A
derives substantially all of its gross income
from the provision of engineering services,
partnership B derives substantially all of its
gross income from the provision of
architectural services, and partnership C
derives 40 percent of its gross income from
the provision of engineering services and the
remainder from the provision of architectural
services. Under paragraph (c)(1) of this
section, each partnership's service business
is treated as a single undertaking that is
separale from other undertakings.
Partnerships A, B, and C are not controiled
by the same interests (within the meaning of
paragraph (j) of this section).

(i) Each partnership’s undertaking derives
more than 50 percent of its gross income from
the provision of services in the fields of
architecture and engineering. Thus, each such
undertaking is treated as a professional
service undertaking (within the meaning of
paragraph (h)(2){(ii) of this section).

{iii) Partnership A's undertaking
(“undertaking A") derives more than 20
percent of its grass income from services in
the field of engineering, partnership B's

undertaking ("'undertaking B") derives more
than 20 percent of its gross income from
services in the field of architecture, and
partnership C's undertaking (“undertaking
C") derives more than 20 percent of its gross
income from services in the field of
engineering and more than 20 percent of its
gross income from services in the field of
architecture. Thus, undertaking A involves
significant services in the field of engineering,
undertaking B involves significant services in
the field of architecture, and undertaking C
involves significant services in both fields.
Under paragraph (h)(3)(i) of this section, all
services within each field are treated as
similar services, but engineering services and
architectural services are not treated as
similar services. Thus, undertakings A and C,
and undertakings B and C, involve the
provision of significant similar services
(within the meaning of paragraph (h)(3}(iii} of
this section).

(iv) Paragraph (h}(2)(ii) of this section
provides that a taxpayer's inlerests in
professional service undertakings that
involve the provision of significant similar
services are treated as part of the same
activity of the taxpayer. Accordingly, the
taxpayer's interests in undertakings A and C
are treated as part of the same activity of the
taxpayer.

(v} Under paragraph (h){2){iii){A) of this
section, undertakings A and C are also
treated as a single undertaking for purposes
of determining whether undertaking B
involves the provisian of significant similar
services. Paragraph (h)(2)(i11)(B) of this
section in effect provides that treating
undertakings A and C as a single undertaking
does not affect the conclusion that the
architectural services provided by
undertakings B and C are significant similar
services. Thus, undertaking B and the single
undertaking in which undertakings A and C
are included under paragraph (h)(3)(iii) of this
section involve the provision of significant
similar services, and the taxpayer's interests
in undertakings A, B, and C are treated as
part of the same activity of the taxpayer
under paragraph (h)(2)(ii} of this section.

(i) [Reserved]

(i) Control by the same interests and
ownership percentage—(1) In general.
Except as otherwise provided in
paragraph (j}(2) of this section, all the
facts and circumstances are taken into
account in determining, for purposes of
this section, whether undertakings are
contrelled by the same interests. For this
purpose, control includes any kind of
control, direct or indirect, whether
legally enforceable, and however
exercisable or exercised. It is the reality
of control that is determinative, and not
its form or maode of exercise.

(2) Presumption—(i) In general.
Undertakings are rebuttably presumed
to be controlled by the same interests if
such undertakings are part of the same
common-ownership group.

(i1) Common-ownership group. Except
as provided in paragraph (j)(2)(iii) of this
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section, two or more undertakings of a
taxpayer are part of the same common-
ownership group for purposes of this
paragraph (j)(2) if and only if the sum of
the common-ownership percentages of
any five or fewer persons (within the
meaning of section 7701(a)(1), but not
including passthrough entities) with
respect to such undertakings exceeds 50
percent, For this purpose, the common-
ownership percentage of a person with
respect to such undertakings is the
person's smallest ownership percentage
(determined in accordance with
paragraph (j)(3) of this section) in any
such undertaking.

(iii) Special aggregation rule. If,
without regard to this paragraph
(j)(2)(iii), an undertaking of a taxpayer is
part of two or more common-ownership
groups, any undertakings of the
taxpayer that are part of any such
common-ownership group shall be
treated for purposes of this paragraph
(j)(2) as part of a single common-
ownership group in determining the
activities of such taxpayer.

(3) Ownership percentage—{i) In
general. For purposes of this section, a
person's ownership percentage in an
undertaking or in a passthrough entity
shall include any interest in such
undertaking or passthrough entity that
the person holds directly and the
person's share of any interest in such
undertaking or passthrough entity that is
held through one or more passthrough
entities.

(ii) Passthrough entities. The
following rules apply for purposes of
applying paragraph (j)(3)(i) of this
section:

(A) A partner's interest in a
partnership and share of any interest in
a passthrough entity or undertaking held
through a partnership shall be
determined on the basis of the greater of
such partner’s percentage interest in the
capital (by value) of such partnership or
such partner's largest distributive share
of any item of income or gain
(disregarding guaranteed payments
under section 707(c)) of such
partnership.

(B) A shareholder’s interest in an S
corporation and share of any interest in
a passthrough entity or undertaking held
through an S corporation shall be
determined on the basis of such
shareholder's stock ownership.

(C) A beneficiary's interest in a trust
or estate and share of any interest in a
passthrough entity or undertaking held
through a trust or estate shall not be
taken into account.

(iii) Attribution rules—(A) In general.
Except as otherwise provided in
paragraph (j)(3)(iii)(B) of this section, a
person's ownership percentage in a

passthrough entity or in an undertaking
shall be determined by treating such
person as the owner of any interest that
a person related to such person owns
(determined without regard to this
paragraph (j)(3)(iii)) in such passthrough
entity or in such undertaking.

(B) Determination of common-
ownership percentage. The common-
ownership percentage of five or fewer
persons with respect to two or more
undertakings shall be determined, in any
case in which, after the application of
paragraph (j)(3)(iii)(A) of this section,
two or more such persons own the same
interest in any such undertaking (the
“related-party owners”) by treating as
the only owner of such interest [or
portion thereof) the related-party owner
whose ownership of such interest (or a
portion thereof) would result in the
highest common-ownership percentage.

(C) Related person. A person is
related to another person for purposes
of this paragraph (j)(3)(iii) if the
relationship of such persons is described
in section 267(b) or 707(b)(1).

(4) Special rule for trade or business
activities. In determining whether two
or more trade or business activities are
controlled by the same interests for
purposes of paragraph (g) of this section,
each such activity shall be treated as a
separate undertaking in applying this
paragraph (j).

(5) Examples. The following examples
illustrate the application of this
paragraph (j):

Example (1). (i) Partnership X is the sole
owner of an undertaking (undertaking X), and
partnership Y is the sole owner of another
undertaking (undertaking Y). Individuals A,
B, C, D, and E are the only partners in
partnerships X and Y, and the partnership
agreements of both X and Y provide that no
action may be taken or decision made on
behalf of the partnership without the
unanimous consent of the partners.
Moreover, each partner actually participates
in, and agrees to, all major decisions that
affect the operations of either partnership.
The ownership percentages (within the
meaning of paragraph (j)(3) of this section) of
A, B, C, D, and E in each partnership (and in
the undertaking owned by the partnership)
are as follows:

PARTNERSHIP/
UNDERTAKING

X (percent) | Y (percent)

The sum of the ownership percentages
exceeds 100 percent for both X and Y

because, under paragraph (j)(3)(ii)(A) of this
section, each partner's ownership percentage
is determined on the basis of the greater of
the partner’s percentage interest in the
capital of the partnership or the partner's
largest distributive share of any item of
income or gain of the partnership.)

(ii) Paragraph (j)(2)(ii) of this section
provides that a person’s common-ownership
percentage with respect to any two or more
undertakings is the person's smallest
ownership percentage in any such
undertaking. Thus, the common-ownership
percentages of A, B, C, D, and E with respect
to undertakings X and Y are as follows:

Common-ownership

Partner percentage

(iii) Paragraph (j)(2)(i) of this section
provides that undertakings are rebuttably
presumed to be controlled by the same
interests if the undertakings are part of the
same common-ownership group. In general,
undertakings are part of a common-
ownership group only if the sum of the
common-ownership percentages of any five
or fewer persons with respect to such
undertakings exceeds 50 percent. In this case,
the sum of the partners’ common-ownership
percentages with respect to undertakings X
and Y is only 45 percent. Thus, undertakings
X and Y are not part of the same common-
ownership group.

(iv) If the presumption in paragraph (j)(2)(i)
of this section does not apply, all the facts
and circumstances are taken into account in
determining whether undertakings are
controlled by the same interests (see
paragraph (j)(1) of this section). In this case,
all actions and decisions in both
undertakings require the unanimous consent
of the same persons and each of those
persons actually participates in, and agrees
to, all major decisions. Accordingly,
undertakings X and Y are controlled by the
same interests (i.e., A, B, C, D, and E).

Example (2). (i) Partnerships W, X, Y, and
Z are each the sole owner of an undertaking
{undertakings W, X, Y, and Z). Individuals A,
B, and C are partners in each of the four
partnerships, and the remaining interests in
each partnership are owned by a number of
unrelated individuals, none of whom owns
more than a one-percent interest in any of the
partnerships. The ownership percentages
(within the meaning of paragraph (j)(3) of this
section) of A, B, and C in each partnership
(and in the undertaking owned by the
partnership) are as follows:

Partner
B

Partnership/Undertaking

30%

4%
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(i) Paragraph (j)(2)(ii) of this section
provides that a person’s common-ownership
percentage with respect to any two or more
undertakings is the person's smallest
ownership percentage in any such
undertaking. Thus, the common-ownership
percentages of A, B, and C in undertakings
W, X, Y, and Z are as follows:

Common-
ownership
percentage

Partner

Om>»
N A

(iii) The sum of the common-ownership
percentages of A, B, and C with respect to
undertakings W, X, Y, and Z is 14 percent,
and no other person owns more than a one-
percent interest in any of the undertakings.
Thus, the sum of the common-ownership
percentages of any five or fewer persons with
respect to all four undertakings cannot
exceed 50 percent. Accordingly, undertakings
W, X, Y, and Z are not part of the same
common-ownership group (see paragraph
(j)(2)(ii) of this section) and are not rebuttably
presumed to be controlled by the same
interests (see paragraph (j)(2}(i) of this
section).

(iv) The common-ownership percentages of
A, B, and C in undertakings W, X, and Y are
as follows:

Common-
ownership
percentage

Partner

Ow>»

19
21
£
60

(v) The sum of the common-ownership
percentages of A, B, and C, taking into
account only undertakings W, X, and Y, is 60
percent. Because the sum of the common-
ownership percentages exceeds 50 percent,
undertakings W, X, and Y are part of the
same common-ownership group (see
paragraph (j)(2)(ii) of this section and are
rebuttably presumed to be controlled by the
same interests (see paragraph (j)(2)(i) of this
section).

Example (3). (i) Corporation X, an S
corporation, is the sole owner of an
undertaking (undertaking X), and corporation
Y, another S corporation, is the sole owner of
another undertaking (undertaking Y).
Individuals A, B, and C are shareholders in
corporations X and Y. Both A and B are
related (within the meaning of paragraph
(3)(3)(iii){C) of this section) to C, but not to
each other. A, B, and C are not related to any
other person that owns an interest in either
corporation X or corporation Y. The
ownership percentages (determined without
regard to the attribution rules of paragraph
(j)(3)(iii) of this section) of A, B, and C in each
corporation (and in the undertaking owned
by the corporation) are as follows:

CORPORATION/UNDERTAKING

Shareholder X (percent) | Y (percent)
Arr w8 T S L
2 RS C b | VI R R 20
i S 5 5

(ii) In general, a person's ownership
percentage is determined by treating the
person as the owner of interests that are
actually owned by related persons (see
paragraph (j)(3)(i1i){A) of this section). If A, B,
and C are treated as owning interests that are
actually owned by related persons, their
ownership percentages are as follows:

CORPORATION/UNDERTAKING

Shareholder X (percent) | Y (percent)
25 5
5 25

25 25

(iii) Paragraph (j)(3)(iii)(B) of this section
provides that, in determining the sum of the
common-ownership percentages of any five
or fewer persons with respect to any
undertakings, each interest in such
undertakings is counted only once. If two or
more persons are treated as owners of the
same interest under paragraph (j)(3)(iii)(A) of
this section, the person whose ownership
would result in the highest sum is treated as
the only owner of the interest. In this case,
C's common-ownership percentage with
respect to undertakings X and Y, determined
by treating C as the owner of the interests
actually owned by A and B, is 25 percent. If,
however, A and B are treated as the owners
of the interests actually owned by C, each
has a common-ownership percentage of only
five percent. Thus, in determining the sum of
common-ownership percentages with respect
to undertakings X and Y, C is treated as the
owner of the interests actually owned by A
and B because this treatment results in the
highest sum of common-ownership
percentages with respect to such
undertakings.

Example (4). (i) The ownership percentages
of individuals A, B, and C in undertakings X,
Y, and Z are as follows:

UNDERTAKING

Individ-

ual X Y Z
A.. 30% 30% 30%
B..... 30% 30% 30%
(5 30% 30%

No other person owns an interest in more
than one of the undertakings.

(i) Paragraph (j)(2)(ii) of this section
provides that a person's common ownership
percentage with respect to any two or more
undertakings is the person’s smallest
ownership percentage in any such
undertaking. Thus, A's common-ownership

percentage with respect to undertakings X, Y,
and Z is 30 percent, and the common-
ownership percentages of B and C (and all
other persons owning interests in such
undertakings) with respect to such
undertakings is zero. Accordingly, the sum of
the common ownership percentages with
respect to undertakings X, Y, and Z is only 30
percent, and undertakings X, Y, and Z are not
treated as part of the same common-
ownership group under paragraph (j)(2)(ii} of
this section.

(iii) B's common-ownership percentage
with respect to undertakings X and Y is 30
percent, and the sum of A's and B's common-
ownership percentages with respect to such
undertakings is 60 percent. Thus,
undertakings X and Y are treated as part of
the same common-ownership group under
paragraph (j)(2)(ii) of this section. Similarly,
C’s common-ownership percentage with
respect to undertakings Y and Z is 30 percent,
and the sum of A's and C's common-
ownership percentages with respect to such
undertakings is 60 percent. Thus,
undertakings Y and Z are also treated as part
of the same common-ownership group under
paragraph (j)(2)(ii) of this section.

(iv) Paragraph (j)(2)(iii) of this section
requires the aggregation of common-
ownership groups that include the same
undertaking. In this case, undertaking Y is
treated as part of the common-ownership
group XY and as part of the common-
ownership group YZ. Accordingly,
undertakings X. Y, and Z are treated as part
of a single common-ownership group and are
rebuttably presumed to be controlled by the
same interests (see paragraph {j)(2)(i) of this
section) even though B does not own an
interest in undertaking Z and C does not own
an interest in undertaking X. The fact that B
and C are not common owners with respect
to undertakings X and Z is taken into
account, however, in determining whether
this presumption is rebutted.

(k) Identification of rental real estate
activities—(1) Applicability—(i) In
general. Except as otherwise provided in
paragraph (k)(6) of this section, this
paragraph (k) applies to a taxpayer’s
interests in rental real estate
undertakings (within the meaning of
paragraph (k)(1)(ii) of this section).

(ii) Rental real estate undertaking. For
purposes of this paragraph (k), a rental
real estate undertaking is a rental
undertaking (within the meaning of
paragraph (d) of this section) in which at
least 85 percent of the unadjusted basis
{within the meaning of § 1.469-2T(f)(3))
of the property made available for use
by customers is real property. For this
purpose the term “real property” means
any tangible property other than
tangible personal property (within the
meaning of § 1.48-1(c)).

(2) Identification of activities—{i)
Multiple undertakings treated as a
single activity or multiple activities by
taxpayer. Except as otherwise provided
in this paragraph (k), a taxpayer may
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treat two or more rental real estate
undertakings (determined after the
application of paragraph (k)(2) (ii) and
(iii) of this section) as a single activity or
may treat such undertakings as separate
activities.

(ii) Multiple undertakings treated as a
single activity by passthrough entity. A
taxpayer must treat two or more rental
real estate undertakings as a single
rental real estate undertaking for a
taxable year if any passthrough entity
through which the taxpayer holds such
undertakings treats such undertakings
as a single activity on the applicable
return of the passthrough entity for the
taxable year of the taxpayer.

(iii) Single undertaking treated as
multiple undertakings. Notwithstanding
that a taxpayer's interest in leased
property would, but for the application
of this paragraph (k)(2)(iii), be treated as
used in a single rental real estate
undertaking, the taxpayer may, except
as otherwise provided in paragraph
(k)(3) of this section, treat a portion of
the leased property (including a ratable
portion of any common areas or
facilities) as a rental real estate
undertaking that is separate from the
undertaking or undertakings in which
the remaining portion of the property is
treated as used. This paragraph
(k)(2)(iii) shall apply for a taxable year if
and only if—

(A) Such portion of the leased
property can be separately conveyed
under applicable State and local law
(taking into account the limitations, if
any, imposed by any special rules or
procedures, such as condominium
conversion laws, restricting the separate
conveyance of parts of the same
structure); and

(B) The taxpayer holds such leased
property directly or through one or more
passthrough entities, each of which
treats such portion of the leased
property as a separate activity on the
applicable return of the passthrough
entity for the taxable year of the
taxpayer.

(3) Treatment in succeeding taxable
years. All rental real estate
undertakings or portions of such
undertakings that are treated, under this
paragraph (k), as part of the same
activity for a taxable year ending after
August 9, 1989 must be treated as part of
the same activity in each succeeding
taxable year.

(4) Applicable return of passthrough
entity. For purposes of this paragraph
(k). the applicable return of a
passthrough entity for a taxable year of
a taxpayer is the return reporting the
passthrough entity’s income, gain, loss,
deductions, and credits taken into

account by the taxpayer for such
taxable year.

(5) Evidence of treatment required.
For purposes of this paragraph (k), a
person (including a passthrough entity)
does not treat a rental real estate
undertaking as multiple undertakings for
a taxable year or, except as otherwise
provided in paragraph (k) (2)(ii) or (3) of
this section, treat multiple rental real
estate undertakings as a single
undertaking for a taxable year unless
such treatment is reflected on a
schedule attached to the person's return
for the taxable year.

(8) Coordination rule for rental of
nondepreciable property. This
paragraph (k) shall not apply to a rental
real estate undertaking if less than 30
percent of the unadjusted basis (within
the meaning of § 1.469-2T(f)(3)) of
property used or held for use by
customers in such undertaking during
the taxable year is subject to the
allowance for depreciation under
section 167.

(7) Coordination rule for rental of
dwelling unit. For any taxable year in
which section 280A(c)(5) applies to a
taxpayer's use of a dwelling unit—

(i) Paragraph (k) (2) and (3) of this
section shall not apply to the taxpayer's
interest in such dwelling unit; and

(ii) The taxpayer’s interest in such
dwelling unit shall be treated as a
separate activity of the taxpayer.

(8) Examples. The following examples
illustrate the application of this
paragraph (k). In each example, the
taxpayer is an individual whose taxable
year is the calendar year.

Example (1). (i) In 1989, the taxpayer
directly owns five condominium units (units
A, B, C, D, and E) in three different buildings.
Units A, B, and C are in one of the buildings
and constitute a single rental real estate
undertaking (within the meaning of
paragraph (k)(1)(ii) of this section). Units D
and E are in the other two buildings, and
each of these units constitules a separale
rental real estate undertaking. Each of the
units can be separately conveyed under
applicable State and local law.

(ii) Paragraph (k)(2)(iii) of this section
permils a taxpayer to treat a portion of the
property included in a rental real estate
undertaking as a separate rental real estate
undertaking if the property can be separately
conveyed under applicable State and local
law and the taxpayer owns the property
directly. Thus, the taxpayer can treat units A,
B. and C as three separate undertakings.
Alternatively, the taxpayer could treat two of
those units (e.g., units A and C) as an
undertaking and the remaining unit as a
separate undertaking, or could treat units A,
B, and C as a single undertaking.

(iii) Paragraph (k)(2)(i) of this section
permits a taxpayer to treat two or more
rental real estate undertakings as a single

activity, or to treat such undertakings as
separate activities. Thus, the taxpayer, by
combining undertakings, can treat all five
units as a single activity, Alternatively, the
taxpayer could treat each undertaking as a
separate activity, or could combine some, but
not all, undertakings. Thus, for example, the
taxpayer could treat units A, B, C, and D as
an activity and unit E as a separate activity.

(iv) For purposes of paragraph (k}(2)(i) of
this section, a taxpayer's rental real estate
undertakings are determined after the
application of paragraph (k}(2)(iii) of this
section. Thus, the taxpayer. by treating units
as separate undertakings under paragraph
(k)(2)(iii) of this section and combining them
with other units under paragraph (k)(2)(i) of
this section, can treat any combination of
units as a single activity. For example, the
taxpayer could treat units A and Bas a
separate rental real estate undertaking. and
then treat units A, B, and D as a single
activity. In that case, the taxpayer could treat
units C and E either as a single activity or as
two separate activities.

Example (2). (i) The facts are the same as
in example (1). In addition, the taxpayer
treats all five units as a single activity for
1969 and sells unit E in 1990. (See paragraph
(k)(5) of this section for a rule providing that
the units are treated as a single activity only
if such treatment is reflected on a schedule
attached to the taxpayer's return.)

{ii) Under paragraph (k)(3) of this section,
rental real estate undertakings that are
treated as part of the same activity for a
taxable year must be treated as part of the
same activity in each succeeding year. In this
case, all five units were treated as part of the
same activity for 1989 and must therefore be
treated as part of the same activity for 1990.
Accordingly, the taxpayer's sale of unit E in
1990 cannot be treated as a disposition of the
taxpayer's entire interest in an activity for
purposes of section 469(g) and the rules to be
contained in § 1.469-6T (relating to the
treatment of losses upon certain dispositions
of passive and former passive activities).

Example (3). (i) The facts are the same as
in example (1), except that the taxpayer is a
partner in a partnership that is the direct
owner of the five condominium units. In its
return for its taxable year ending on
November 30, 1989, the partnership treats the
five units as a single activity. (See paragraph
(k)(5) of this section for a rule providing that
the units are treated as a single activity only
if such treatment is reflected on a schedule
attached to the partnership’s return.) The
partnership sells unit E on November 1, 1990.

(ii) Paragraph (k)(2){ii) of this section
provides that a taxpayer who holds rental
real estate undertakings through a
passthrough entity must treat those
undertakings as a single rental real estate
undertaking if they are treated as a single
activity on the applicable return of the
passthrough entity. Under paragraph (k)(4) of
this section, the applicable return of the
partnership for the taxpayer’s 1989 taxable
vear is the partnership’s return for its taxable
year ending on November 30, 1989.
Accordingly. the taxpayer must treat the five
condominium units as a single rental real
estale undertaking (and thus as part of the
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same activity) for 1989 because they are
treated as a single activity on the
partnership’s return for its taxable year
ending in 1989,

(iii) Under paragraph (k)(3) of this section,
the taxpayer must continue treating the
condominium units as part of the same
activity for taxable years after 1989.
Accordingly, as in example (2), the five
condominium units are treated as part of the
same activity for 1990, and the sale of unit E
in 1990 cannot be treated as a disposition of
the taxpayer's interest in an activity for
purposes of section 469(g) and the rules to be
contained in § 1.469-6T.

Example (4). (i) The taxpayer owns a
shopping center and a vacant lot that are
separate rental real estate undertakings
(within the meaning of paragraph (k)(1)(ii) of
this section). The taxpayer rents space in the
shopping center to various tenants and rents
the vacant lot to & parking lot operator. Most
of the unadjusted basis of the property used
in the shopping-center undertaking (taking
into account the land on which the shopping
center is built) is subject to the allowance for
depreciation, but no depreciable property is
used in the parking-lot undertaking.

(ii) This paragraph (k) provides rules for
identifying rental real estate activities
(including the rule in paragraph (k)(2)(i) of
this section that permits a taxpayer to treat
two or more rental real estate undertakings
as a single activity). Paragraph (k}(6) of this
section provides, however, that these rules do
not apply to a rental real estate undertaking
if less than 30 percent of the unadjusted basis
of the property used in the undertaking is
subject to the allowance for depreciation.
Thus, the taxpayer may not combine the
parking-lot undertaking, which includes no
depreciable property, with the shopping-
center undertaking or any other rental real
estate undertaking under paragraph (k)(2)(i)
of this section. Accordingly, the parking lot
undertaking is treated as a separate activity
under paragraph (bj(1) of this section.

Example (5). (i) The facts are the same as
in example (4), except that the shopping
center and the vacant lot are at the same
location (within the meaning of paragraph
(¢)(2)(iii) of this section) and are part of the
same rental real estate undertaking (within
the meaning of paragraph (k)(1)(ii) of this
section). Taking into account the property
used in the shopping center operations
(including the land on which the shopping
center is built) and the vacant lot, 50 percent
of the unadjusted basis of the property used
in the undertaking is subject to the allowance
for depreciation.

(ii) In this case, the vacant lot is used in a
rental real estate undertaking in which
depreciable property is also used. Moreover,
the exception in paragraph (k)(6) of this
section does not apply to the undertaking
consisting of the shopping center and the
parking lot because at least 30 percent of
unadjusted basis of the property used in the
undertaking is subject to the allowance for
depreciation. Accordingly, the taxpayer may
combine the undertaking with other rental
real estate undertakings and treat the
combined undertakings as a single activity
under paragraph (k)(2)(i) of this section.

(1) [Reserved.]

(m) Consolidated groups—{1) In
general. The activities of a consolidated
group (within the meaning of § 1.469-
1T(h)(2)(ii)) and of each member of such
group shall be determined under this
section as if the consolidated group
were one taxpayer.

(2) Examples. The following examples
illustrate the application of this
paragraph (m). In each example, the
facts, analysis, and conclusions relate to
a single taxable year.

Example (1). (i) Corporations M, N, and O
are the members of a consolidated group
(within the meaning of § 1.468-1T(h)(2)(ii)).
Under § 1.469-1T(h){4)(i)(A) and (ii), the
consolidated group and its members are
treated as closely held corporations (within
the meaning of § 1.469-1T(g)(2)(ii)). Each
member of the consolidated group owns a
two-percent interest in partnership X and a
two-percent interest in partnership Y, and
owns interests in a number of trade or
business undertakings (within the meaning of
paragraph (f)(1)(ii) of this section) through the
partnerships. Each of these undertakings is
directly owned by partnership X or Y, and all
the undertakings of partnerships X and Y are
controlled by the same interests (within the
meaning of paragraph (j) of this section} and
are similar (within the meaning of paragraph
(N(4) of this section). The employees of the
consolidated group and the shareholders of
its common parent do not participate in the
undertakings that the member corporations
own through the partnerships.

(ii) Paragraph (f)(2)(i) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same
activity of the taxpayer if the taxpayer owns
interests in the undertakings through the
same passthrough entity. In this case, the
member corporations own interests in
similar, commonly-controlled undertakings
through both partnerships, and such interests
are treated under this paragraph (m) as
interests owned by one taxpayer (the
consolidated group). Accordingly, the
member corporations’ interests in the
undertakings owned through partnership X
are treated as part of the same activity of the
consolidated group, and their interests in the
undertakings owned through partnership Y
are treated similarly.

Example {2). (i) The facls are the same as
in example (1), except that each member of
the consolidated group owns a five-percent
interest in partnership X and a five-percent
interest in partnership Y.

(ii) Paragraph (f)(2)(ii) of this section
provides that trade or business undertakings
that are similar and controlled by the same
interests are treated as part of the same
activity of the taxpayer if the taxpayer owns
a direct or substantial indirect interest in
each such undertaking, In this case, the
member corporations own, in the aggregate, a
15-percent interest in partnership X and a 15-
percent interest in partnership Y, and such
interests are treated under this paragraph (m)
as interests owned by one taxpayer (the
consolidated group). Thus, the consolidated
group owns a substantial indirect interest in

the similar, commonly-controlled
undertakings owned by partnerships X and Y
{see paragraph (f)(3)(i) of this section).
Accordingly, the member corporations’
interests in the undertakings owned through
partnerships X and Y are treated as part of
the same activity of the consolidated group.

(n) Publicly traded partnerships. The
rules of this section shall apply to a
taxpayer's interest in business and
rental operations held through a publicly
traded partnership (within the meaning
of section 469(k)(2)) as if the taxpayer
had no interest in any other business
and rental operations. The following
example illustrates the application of
this paragraph (n):

Example, (i) The taxpayer, an individual,
owns a 20-percent interest in partnership X
and a 15-percent interest in partnership Y.
Partnership X directly owns a hotel (“hotel
1") and a commercial office building
("building 1"). Partnership Y directly owns
two hotels (“hotels 2 and 3"”) and two
commercial office buildings (“buildings 2 and
3"). Each of the three hotels is a separate
trade or business undertaking (within the
meaning of paragraph (f)(1)(ii) of this
section), and each of the three office
buildings is a separate rental real estate
undertaking (within the meaning of
paragraph (k)(1)(ii) of this section). The three
hotel undertakings are similar (within the
meaning of paragraph (f)(4) of this section)
and are controlled by the same interests
(within the meaning of paragraph (j) of this
section). Partnership X is not a publicly
traded partnership (within the meaning of
section 469(k}(2)). Partnership Y, however, is
a publicly traded partnership and is not
treated as a corporation under section 7704.

(ii) This paragraph (n) provides that the
rules of this section apply to a taxpayer's
interest in business and rentzal operations
held through a publicly traded partnership as
if the taxpayer had no interest in any other
business and rental operaticns. Thus,
undertakings owned through partnership Y
may be treated as part of the same activity
under the rules of this section, but an
undertaking owned through partnership Y
and an undertaking that is not owned through
partnership Y may not be treated as part of
the same activity.

(iii) Paragraph (f)(2)(i) of this section
provides that a taxpayer's interests in two or
more trade or business undertakings that are
similar and controlled by the same interests
are treated as part of the same activity if the
taxpayer owns interests in each undertaking
through the same passthrough entity.
Partnership Y's hotel undertakings (i.e.,
hotels 2 and 3) are similar and are controlled
by the same interests. In addition, the
taxpayer owns interests in both undertakings
through the same partnership. Accordingly.
the taxpayer's interests in partnership Y's
hotel undertakings are treated as part of the
same activity.

(iv) The hotel undertaking owned through
partnership X (7.e. hotel 1) and the hotel
undertakings owned through partnership Y
are similar and controlled by the same
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interests, and the taxpayer owns a
substantial indirect interest in each of the
undertakings (see paragraph (f}(3)(i) of this
section). Thus, the three undertakings would
ordinarily be treated as part of the same
activity under paragraph (f)(2)(ii) of this
section. Under this paragraph (n), however,
undertakings that are owned through a
publicly traded partnership cannot be treated
as part of the same activity as any
undertaking not owned through that
partnership. Accordingly, the hotel
undertaking that the taxpayer owns through
partnership X and the hotel undertakings that
the taxpayer owns through partnership Y are
treated as two separate activities.

(v) Paragraph (k}{2){i) of this section
provides that, with certain exceptions, a
taxpayer may treat two or more rental real
estate undertakings as a single activity or as
separate activities. Thus, the taxpayer's
interests in the rental real estate
undertakings owned through partnership Y
(i.e., buildings 2 and 3) may be treated as a
single activity or as separate activities. Under
this paragraph (n), however, undertakings
that are owned through a publicly traded
partnership cannot be treated as part of the
same activity as any undertaking not owned
through that partnership. Accordingly, the
taxpayer's interest in the rental real estate
undertaking owned through partnership X
(building 1) cannot be treated as part of an
activity that includes any rental real estate
undertaking owned through partnership Y.

(o) Elective treatment of undertakings
as separale activities—{1) Applicability.
This paragraph applies to a taxpayer's
interest in any undertaking (other than a
rental real estate undertaking (within
the meaning of paragraph (k)(1)(ii) of
this section)] that would otherwise be
treated under this section as part of an
activity that includes the taxpayer's
interest in any other undertaking.

(2) Undertakings treated as separate
activities. Except as otherwise provided
in this paragraph (o), a person (including
a passthrough entity) shall treat an
undertaking to which this paragraph (o)
applies as an activity separate from the
remainder of the activity in which such
undertaking would otherwise be
included for a taxable year if and only
if, for such taxable year or any
preceding taxable year, such person
made an election with respect to such
undertaking under this paragraph (o).

(3) Multiple undertakings treated as a
single activity by passthrough entity. A
person (including a passthrough entity)
must treat interests in two or more
undertakings as part of the same activity
for a taxable year if any passthrough
entity through which the person holds
such undertakings treats such
undertakings as part of the same activity
on the applicable return of the
passthrough entity for the taxable year
of such person.

(4) Multiple undertakings treated as a
single activity for a preceding taxable

year. If a person (including a
passthrough entity) treats undertakings
as part of the same activity on such
person’s return for a taxable year ending
after August 9, 1989, such person may
not treat such undertakings as part of
different activities under this paragraph
(o) for any subsequent taxable year.

(5) Applicable return of passthrough
entity. For purposes of this paragraph
(0), the applicable return of a
passthrough entity for a taxable year of
a taxpayer is the return reporting the
passthrough entity's income, gain, loss,
deductions, and credits taken into
account by the taxpayer for such
taxable year.

(6) Participation. The following rules
apply to multiple activities (the
“geparate activities') that would be
treated as a single activity (the “original
activity") if the taxpayer's activities
were determined without regard to this
paragraph (o0):

(i) The taxpayer shall be treated as
materially participating (within the
meaning of § 1.469-5T) for the taxable
year in the separate activities if and
only if the taxpayer would, but for the
application of this paragraph (0), be
treated as materially participating for
the taxable year in the original activity.

(ii) The taxpayer shall be treated as
significantly participaling (within the
meaning of § 1.469-5T(c)(2)) for the
taxable year in the separate activities if
and only if the taxpayer would, but for
the application of this paragraph (o), be
treated as significantly participating for
the taxable year in the original activity.

(7) Election—I(i) In general. A person
makes an election with respect to an
undertaking under this paragraph (o) by
attaching the wrilten statement
described in paragraph (0}(7)(ii) of this
section to such person's return for the
taxable year for which the election is
made (see paragraph (0)(2) of this
section).

(ii) Written statement. The written
statement required by paragraph (0)(7)(i)
of this section must—

[A) State the name, address, and
taxpayer identification number of the
person making the election;

(B) Contain a declaration that an
election is being made under § 1.469-
4T(o);

(C) Identify the undertaking with
respect to which such election is being
made; and

(D) Identify the remainder of the
activity in which such undertaking
would otherwise be included.

(8) Examples. The following examples
illustrate the application of this
paragraph (o):

Example (1). (i) During 1989, the taxpayer,
an individual whose taxable year is the

calendar year. acquires and is the direct
owner of ten grocery stores, The operations
of each grocery store are treated under
paragraph (c)(1) of this section as a single
undertaking that is separate from other
undertakings (a '‘grocery-store undertaking”),
and the taxpayer's interests in the grocery-
store undertakings would be treated as part
of the same activity of the taxpayer under
paragraph (f)(2) of this section.

(i) Paragraph (0)(2) of this section provides
that, with certain exceptions, undertakings
that would be treated as part of the same
activity under other rules in this section may,
at the election of the taxpayer, be treated as
separate activities. Thus, the taxpayer may
elect to treat each grocery-store undertaking
as a separate activity for 1989. Alternatively,
the taxpayer may combine grocery-store
undertakings in any manner and treat each
combination of undertakings (and each
uncombined undertaking) as a separate
activity for 1989. In either case, the election
must be made by attaching the written
statement described in paragraph (0){7)(ii) of
this section to the taxpayer’s 1989 return.

Example (2). (i) The facts are the same as
in example (1). In addition, the taxpayer, in
1989, elects to treat each grocery-store
undertaking as a separate activity and
participates for 15 hours in each of the
grocery-store undertakings.

(ii) The taxpayer's interest in each grocery-
store undertaking is treated, under paragraph
(0)(2) of this section, as a separate activity of
the taxpayer for 1989 (a "grocery-store
activity"). In 1989, however, the taxpayer
participates for more than 100 hours in the
activity in which the undertakings would be
included (but for the election to treat the
grocery-store undertakings as separate
activities) and would be treated under
§ 1.469-5T(c)(2) as significantly participating
in such activity. Accordingly, the taxpayer is
treated under paragraph (o)(6){ii) of this
section as significantly participating in each
of the grocery-store activities for 1989.

Example (3). (i) The facts are the same as
in example (1), In addition, the taxpayer, in
1989, elects to treat each grocery-store
undertaking as a separate activity. The
taxpayer does not participate in any of the
grocery-store undertakings in 1989 or 1990,
and sells one of the grocery stores in 1990.

(ii) As in example (2), the taxpayer's
interests in each grocery-store undertaking is
treated, under paragraph (0){2) of this section,
as a separate activity of the taxpayer for
1989. Because the taxpayer elected to treat
the undertakings as separate aclivities for a
preceding taxable year (1989), each grocery-
store undertaking is also treated, under
paragraph (0)(2) of this section, as a separate
activity of the taxpayer for 1990. In addition,
each of the taxpayer's grocery-store activities
is a passive activity for 1989 and 1990
because the taxpayer does not participate in
any of the grocery store undertakings for 1989
and 1990. Accordingly, the taxpayer's sale of
the grocery store will generally be treated as
a disposition of the taxpayer's entire interest
in a passive activity for purposes of section
469(g) and the rules to be contained in
§ 1.469-6T (relating to the treatment of losses
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upon certain dispositions of passive and
former passive activities).

Example (4). (i) The facts are the same as
in example (3), except that the taxpayer
elects to treat the grocery-store undertakings
as two separate activities. One of the
activities includes three grocery-store
undertakings, and the store sold in 1990 is
part of this activity, The other activity
includes the seven remaining grocery-store
undertakings.

(i) Paragraph (0)(4) of this section provides
that a person who Ireats undertakings as part
of the same activity for a taxable year ending
after August 9, 1989, may not elect to treat
those undertakings as separate activities for
a subsequent taxable year. The grocery store
sold in 1990 was treated for 1989 as part of an
activity that includes two other grocery
stores. Thus, those three stores must be
treated as part of the same activity for 1990.
Accordingly, the laxpayer's sale of the
grocery store cannot be treated as a
disposition of the taxpayer's entire interest in
a passive activity for purposes of section
469(g) and the rules to be contained in
§ 1.469-6T.

Example (5). (i) The facts are the same as
in example (1), except that the taxpayer is a
partner in a parinership that acquires and is
the direct owner of the ten grocery stores.
The taxable year of the partnership ends on
November 30, and the partnership acquires
the grocery stores in its taxable year ending
on November 30, 1969. In its return for that
taxable year, the partnership treats the
grocery-store undertakings as a single
activity.

(ii) Paragraph (0)(3) of this section provides
that a person who holds undertakings
through a passthrough entity may not elect to
treat those undertakings as separate
activities if they are treated as part of the
same activity on the applicable return of the
passthrough entity. Under paragraph (0)(5) of
this section, the applicable return of the
partnership for the taxpayer's 1989 taxable
year is the partnership's return for its taxable
year ending on November 30, 1989.
Accordingly, the taxpayer must treat the
grocery-store undertakings as a single
activity for 1989 because those undertakings
are treated as a single activity on the
partnership’s return for its taxable year
ending in 1989.

(iii) Under paragraph (0)(4) of this section,
the taxpayer must continue treating the
grocery-store undertakings as part of the
same activity for taxable years after 1989.
This rule applies even if the partnership
subsequently distributes its interest in the
grocery stores to the taxpayer, and the
taxpayer becomes the direct owner of the
grocery-store undertakings,

(p) Special rule for taxable years
ending before August 10, 1989—(1) In
general. For purposes of applying
section 469 and the regulations
thereunder for a taxable year ending
before August 10, 1989, a taxpayer's
business and rental operations may be
organized into activities under the rules
or paragraphs (b) through (n) of this
section or under any other reasonable
method. For example, for such taxable

years a taxpayer may treat each of the
taxpayer's undertakings as a separate
activity, or a taxpayer may treat
undertakings that involve the provision
of similar goods or services as a single
activity.

(2) Unreasonable methods. A method
of organizing business and rental
operations into activities is not
reasonable if such method—

(i) Treats rental operations (within the
meaning of paragraph (d)(3) of this
section) that are not ancillary to a trade
or business activity (within the meaning
of § 1.469-1T(e)(2)) as part of a trade or
business activity;

(ii) Treats operations that are not
rental operations and are not ancillary
to a rental activity (within the meaning
of § 1.469-1T(e)(3)) as part of a rental
activity;

(iii) Includes in a passive activity of a
taxpayer any oil or gas well that would
be treated, under paragraph (e)(1) of this
section, as a separate undertaking in
determining the taxpayer’'s activities;

(iv) Includes in a passive activity of a
taxpayer any interest in a dwelling unit
that would be treated, under paragraph
(K)(7) of this section, as a separate
activity of the taxpayer; or

(v) Is inconsistent with the taxpayer's
method of organizing business and
rental operations into activities for the
taxpayer's first taxable year beginning
after December 31, 1986.

(3) Allocation of dissallowed
deductions in succeeding taxable year.
If any of the taxpayer's passive activity
deductions or the taxpayer's credits
from passive activities are disallowed
under § 1.469-1T for the last taxable
year of the taxpayer ending before
August 10, 1989, such disallowed
deductions or credits shall be allocated
among the taxpayer's activities for the
first taxable year of the taxpayer ending
after August 9, 1989, using any
reasonable method. See § 1.469-1T(f}(4).

§1.469-5T [Amended]

Par. 7. Section 1.469-5T is amended as
follows:

1. Paragraph (f){1) is amended by
removing the parenthetical phrase
*(directly or indirectly, other than
through a C corporation)”,

2. Paragraph (h) is amended by adding
thehfollowing new paragraph (h)(3):

( ) L

(3) Coordination with rules governing
the treatment of passthrough entities. If
a taxpayer takes into account for a
taxable year of such taxpayer any item
of gross income or deduction from a
partnership or S corporation that is
characterized as an item of gross income
or deduction from an activity in which
the taxpayer materially participated

under § 1.469-2T(e)(1), such taxpayer
shall be treated as materially
participating in such activity for such
taxable year for purposes of applying
paragraph (a)(5) and (6) of this section lo
any succeeding taxable year of such
taxpayer.

* * . » -

3. Paragraph (j) is amended by
redesignating paragraph (j) (including its
heading) as paragraph (j)(2) and adding
the following new heading and
paragraph (j)(1):

(j) Material participation for
preceding taxable years—(1) In general.
For purposes of paragraph (a)(5) and (6)
of this section, a taxpayer has materially
participated in an activity for a
preceding taxable year if such activity
includes an undertaking that involves
substantially the same business and
rental operations as an undertaking that
was included in an activity in which the
taxpayer materially participated
(determined without regard to paragraph
(a)(5) of this section) for such preceding
taxable year

s - - i *

4. Paragraph (k), Example (5). is
amended by removing “1999" and
adding in its place “2000" wherever the
former occurs.

Par, 8. Section 1.469-11T is amended
as follows:

1. Paragraph (c)(2](i) is revised.

2, Paragraph (c)(3)(i)(A) is revised.

3. Paragraph (c)(3)(ii) is revised.

4. The examples in paragraph (c)(4)
are revised.

5. In paragraph (c)(5])(i), the
introductory text is revised.

6. The first four examples in
paragraph (c)(5)(iii) are revised.

7. The revised provisions read as
follows:

§ 1.469-11T Effective date and transition
rules (temporary).

[C) . x @

(2) Qualified interest—(1) In general
For purposes of this paragraph (c). a
taxpayer's interest in an undertaking
(the “current-year undertaking”) shall be
treated as a qualified interest in the
activity in.which such undertaking is
included for the taxable year if and only
if the current-year undertaking
continues business and rental
operations of an undertaking thal was—

(A) Held by the taxpayer on October
22,1986, and at all times thereafter; or

(B) Acquired by the taxpayer aller
October 22, 1986, directly or indirectly.
pursuant to one or more written binding
contracts to which the taxpayer was a
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party (see paragraph (c)(7) of this
section) on October 22, 1986, and held
by the taxpayer at all times after such
acquisition.

(3) * * *

(1 e 1T

(A) Any of the business and rental
operations that are part of such activity
continue business and rental operations
that were being conducted by any
person on October 22, 1986; or

- * * *

(i) Character before 1987 irrelevant.
For purposes of this paragraph (c), an
activity may be treated as a pre-
enactment activity without regard to
whether such activity continues
business and rental operations that
would have been part of a passive
activity of the taxpayer for any taxable
year beginning before January 1, 1987,
had section 469 and the regulations been

in effect for such year.
(4) L I

Example (1). On October 22, 1986, the
taxpayer owned an interest in property used
as a personal residence. After October 22,
1986, the taxpayer ceased to use the property
as a personal residence and began to use it in
a rental activity (within the meaning of
§ 1.469-1T(e)(3)). The rental activity is a pre-
enactment activity (within the meaning of
paragraph (c)(3) of this section) because the
property used in the rental activity was in
existence on August 16, 1986, The rental
activity does not continue business and
rental operations of any undertaking in which
the taxpayer held an interest on October 22,
1986, because the taxpayer did not hold the
property in an activity on that date. In
addition, the taxpayer did not acquire an
interest in an undertaking involving such
operations pursuant to a written binding
contract to which the taxpayer was a party
on October 22, 1986. Accordingly, the
taxpayer's interest in the rental activity is not
a qualified interest (within the meaning of
paragraph (c)(2) of this section), and the
taxpayer does not have a preenactment
interest in the rental activity,

Example (2). The taxpayer owns an
interest in a partnership, which owns
property used in a rental activity (within the
meaning of § 1.469-1T(e)(3)). The taxpayer
acquired the partnership interest pursuant to
a wrilten bidding contract to which the
taxpayer was a party on October 22, 1986.
The partnership acquired its interest in the
rental property pursuant to written binding
contracts to which the partnership was a
party on October 22, 1986. Construction of the
property used in the rental activity
commenced prior to August 16, 1986, Under
paragraph (c)(7)(ii) of this section, the
taxpayer is treated as a party to the contracts
to which the partnership was a party on
October 22, 1986. Therefore, the taxpayer's
interest in the rental activity is a qualified
interest (within the meaning of paragraph
(c)(2) of this section) because the taxpayer's

interest in the rental property (i.e, in
undertakings involving business and rental
operations that are continued in the rental
activity) was acquired after October 22, 1986,
pursuant to written binding contracts to
which the taxpayer was a party on that date.
Because the property used in the rental
activity was under construction on August 16,
1986, the rental activity is a pre-enactment
activity (within the meaning of paragraph
(c)(3) of this section). Accordingly, the
taxpayer's interest in the rental activity is a
pre-enactment interest.

Example (3). The facts are the same as in
example (2), except that the partnership
acquired the property after October 22, 1986,
pursuant to a contract entered into after
October 22, 1986. The taxpayer's interest in
the rental activity is not a pre-enactment
interest because the taxpayer's interest in the
rental property was not acquired pursuant to
written binding contracts to which the
taxpayer was a party on October 22, 1986.

Example (4). The taxpayer owned a pre-
enactment interest in an activity that
continues business and rental operations that
were conducted by the taxpayer on October
22, 1986, After that date, the taxpayer died,
and the decedent's interest in the activity
passed to the decedent’s estate, Because a
decedent and the decedent’s estate are not
the same taxpayer, the estate must
independently satisfy the requirements for a
pre-enactment interest regardless of the fact
that the decedent had a pre-enactment
interest in the activity. Since the activily was
being conducted by the decedent on October
22,1986, the activity is a pre-enactment
activity (within the meaning of paragraph
(¢)(3) of this section). Because, however, the
activity does not continue the business and
rental operations of an undertaking that the
estate held on October 22, 1986, or acquired
pursuant to a written binding contract, the
estale does not have a qualified interest in
the activity (within the meaning of paragraph
(c)(2) of this section).

(5) Effect of changes in a taxpayer's
interest in a pre-enactment activity—i)
In general. If the taxpayer's share for a
taxable year of an item of income, gain,
loss, deduction, or credit from an
interest in a pre-enactment activity was
increased or decreased at any time after
October 22, 1986, and prior to the end of
such taxable year (other than pursuant
to a written binding contract to which
the taxpayer was a party on October 22,
1986), the share of such item that is
attributable to a pre-enactment interest
in such activity shall be determined by
taking into account— * * *

(lil) * * %

Example (1). A taxpayer owns interests in
a pre-enactment activity through an §
corporation. On October 22, 1986, the
taxpayer owned a 10-percent interest in the S
corporation. After October 22, 1986, the
taxpayer acquires an additional 5-percent
interest in the S corporation pursuant to a

contract entered into after Oclober 22, 1986.
Under this paragraph (¢)(5), only items from
the 10-percent interest that the taxpayer
owned on October 22, 1986, are attributable
to the taxpayer's pre-enactment interest in
the activity.

Example (2). On October 22, 1986,
individuals A and B each owned a rental
property. After October 22, 1988, A and B
contribute their rental properties to a
partnership in exchange for which each
receives a 50-percent interest in all items of
income, gain, loss, deduction, and credit of
the partnership. Under paragraph (c)(5)(i) of
this section, A's 50-percent share of each
partnership item attributable to the rental
property contributed by A is attributable to a
pre-enactment interest. None of A’s share of
the partnership items attributable to the
rental property contributed by B is
attributable to a pre-enactment interest.

Example (3). The facts are the same as in
example (2), except that under the
partnership agreement the items of income,
gain, loss, deduction, and credit attributable
to the rental property A contributed to the
partnership are allocated 80 percent to A and
20 percent to B. Under paragraph (c)(5)(i) of
this section, A's 80-percent share of each
partnership item attributable to the rental
property contributed by A is attributable to a
pre-enactment interest.

Example (4). The facts are the same as in
example (3) except that on January 1, 1988,
the partnership liquidates, distributing to A
the rental property contributed by A to the
partnership. Under paragraph (c)(5)(i) of this
section, only 80 percent of A's income, gain,
loss, deductions, and credits from the
property for 1988 and subsequent years is
attributable to a pre-enactment interest,

* * * * .

PART 602—0OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 9. The authority for Part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.

§602.101 [Amended]

Par. 10. Section 602.101(c) is amended
by inserting in the appropriate places in
the table “§ 1.469-4T(k) * * * 1545-
1037 and “‘§ 1.4694T(0) * * * 1545~
1037,

- * * * .

There is need for immediate guidance
with respect to the provisions contained
in this Treasury decision. For this
reason, it is found impracticable to issue
this Treasury decision with notice and
public procedure under subsection (b) of
section 553 of Title 5 of the United
States Code or subject to the effective
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date limitation of subsection {d) of that
section.

- * * * .

Lawrence B. Gibbs,

Commissioner of Internal Revenue.

March 20, 1989,

Dennis Earl Ross,

Acting Assistant Secretary of the Treasury.
|FR Doc. 89-11334 Filed 5-11-89; 8:45 am]
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 931

Surface Coal Mining and Reclamation
Operations Under the Federal Lands
Program; State-Federal Cooperative
Agreements, New Mexico

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSMRE);
Interior.

ACTION: Final rule.

summARY: The Office of Surface Mining
Reclamation and Enforcement (OSMRE)
is adopting an amendment to the
cooperative agreement between the
Department of the Interior and the State
of New Mexico for the regulation of
surface coal mining and reclamation
operations on Federal lands in New
Mexico under the permanent regulatory
program. Cooperative agreements are
provided for under section 523(c) of the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). This final rule
provides the terms of the amendment to
the cooperative agreement. The
amendment revises the cooperative
agreement concerning the regulation of
coal mining and reclamation operations
on Federal lands within the State to be
consistent with the revised Federal
regulations regarding Historic
Preservation.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert H. Hagen, Director,
Albuguerque Field Office, Office of
Surface Mining Reclamation and
Enforcement, 625 Silver Ave., SW., Suite
310, Albuquerque, New Mexico 87102;
Telephone: (505) 766~1486.
SUPPLEMENTARY INFORMATION:

1. Background

1L, Public Comment and Summary of
Amendment to Cooperative Agreement

[l Procedural Matters
I. Background

Section 523(c) of SMCRA, 30 U.S.C.
1201 et seq., and the implementing

regulations at 30 CFR Parts 740 and 745,
allow a State and the Secretary of the
Interior to enter into a permanent
program cooperative agreement if the
State has an approved State program for
the regulation of surface coal mining
and reclamation operations on non-
Federal and non-Indian lands.

Permanent program cooperative
agreements are authorized by the first
sentence of section 523(c), which
provides that:

[A]ny State with an approved State
program may elect to enter into a cooperative
agreement with the Secretary to provide for
State regulation of surface coal mining and
reclamation operations on Federal lands
within the State, provided the Secretary
determines in writing that such State has the
necessary personnel and funding to fully
implement such a cooperative agreement in
accordance with the provision(s) of
(SMCRA). 30 U.S,C. 1273(c).

On February 9, 1981, the State of New
Mexico requested a cooperative
agreement between the Department of
the Interior and the State of New
Mexico to give the State primacy in the
administration of its approved
regulatory program on Federal lands in
New Mexico. The Secretary approved
the cooperative agreement on December
20, 1982 (47 FR 56800). The text of the
existing cooperative agreement can be
found at 30 CFR 931.30.

On February 10, 1987, OSMRE
promulgated revised regulations
concerning the consideration which
must be accorded historic properties
during the permitting of surface coal
mining operations (52 FR 4244). Revised
30 CFR 773.12 requires that where
Federal lands are involved, each
regulatory program shall provide for the
coordination of review and issuance of
permits for surface coal mining and
reclamation operations with applicable
requirements of the Archaeological
Resources Protection Act of 1979.

On June 9, 1987, OSMRE notified New
Mexico of the change to 30 CFR 773.12
and the need for a corresponding
amendment pursuant to 30 CFR
732.17(d). The State responded on
October 16, 1987, and indicated its intent
to modify the existing cooperative
agreement to satisfy OSMRE's
requirement to amend the State
program.

On September 12, 1888, the State of
New Mexico submitted to OSMRE a
proposed amendment to its appraved
cooperative agreement under the
permanent regulatory program. The
proposed amendment consists of the
addition of the Archaeological
Resources Protection Act of 1979 to the
list of other applicable laws for permit

coordination in Appendix A of the
agreement.

1. Public Comment and Summary of
Amendment to Cooperative Agreement

The proposed amendment published
in the Federal Register on December 8,
1988 (53 FR 49561) announced that the
public comment period would close
January 9, 1989, and that a public
hearing would be held, if it were
requested. Since no one asked to testify,
a public hearing was not held. No
substantive comments were received
from the respondents.

The proposed amendment adds the
Archaeological Resources Protection
Act of 1979 to the list of other applicable
laws for permit coordination in
Appendix A of the agreement. There are
no other changes to the document.

Iil. Procedural Matters

1. Executive Order No. 12291 and the
Regulatory Flexibility Act

On October 21, 1982, the Department
of the Interior received from the Office
of Management and Budget (OMB) an
exemption for State-Federal cooperative
agreements from the requirements of
sections 3 and 7 of Executive Order
12291.

The Department has reviewed this
proposed agreement in light of the
Regulatory Flexibility Act (Pub. L. 96~
354). Having conducted this review, the
Department has determined that this
document will not have a significant
economic effect on a substantial number
of small entities because no significant
departure from either the State or
Federal requirements already in effect
will occur and no new or additional
information will be required by the
proposed agreement.

2. Paperwork Reduction Act

This proposed amendment to the New
Mexico Cooperative Agreement does
not contain information collection
requirements which require clearance
from OMB under 44 U.S.C. 3507.

3. National Environmental Policy Act

Proceedings relating to adoption or
amendment of a permanent program
State-Federal cooperative agreement are
part of the Secretary’s implementation
of the Federal lands program pursuant
to section 523 of the Act. Such
proceedings are exempt under section
702(d) of the Act from the requirements
to prepare a detailed statement pursuant
to section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).
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4, Author

The author of this regulation is Robert
H. Hagen, Director, Albuquerque Field
Office, Office of Surface Mining
Reclamation and Enforcement, 625
Silver Ave., SW., Suite 310,
Albuquerque, New Mexico 87102;
Telephone: (505) 766-1486.

List of Subjects in 30 CFR Part 931

Coal mining, Intergovernmental
relations, Surface Mining, Underground
mining.

Date: April 18, 1989,

Michael A. Poling,
Deputy Assistant Secretary—Land and
Minerals Management.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 931—NEW MEXICO

The authority citation for Part 931
continues to read as follows:

Authority: 30 U.8.C. 1201 et seq.

2. In § 931.30, State-Federal
Cooperative Agreement, Appendix A is
amended by redesignating items 14 and

15 as items 15 and 16, respectively, and
adding new item 14 to read as follows:

§931.30 State-Federal Cooperative

Agreement
* * . * *
Appendix A
- * - * *

14. The Archaeological Resources
Protection Act of 1979, 16 U.S.C. 470aa et segq.
Approved:
Manuel Lujan, Jr.,
Secretary of the Interior.
Date: May 5, 1989.
Garrey Carruthers,
Governor of New Mexico.
Date: March 23, 1989.
[FR Doc. 89-11449 Filed 5-11-89; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TREASURY
Fiscal Service
31 CFR Part 210

Federal Payments Made Through
Financial Institutions by the
Automated Clearing House Method

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Final rule.

SUMMARY: There are four reasons for
this revision of 31 CFR Part 210. First, to

clarify the breadth of payments
governed by these regulations. In
addition to the benefit payments
enumerated in the current text of 31 CFR
210.2(d), these regulations apply to
nonbenefit payments, including but not
limited to, vendor payments, Internal
Revenue Service tax refunds, savings
bonds, grants, and loans. This part, as
its title suggests, generally applies to all
payments which the Federal
Government originates through financial
institutions by the Automated Clearing
House (ACH) Method. Second, a section
on prenotification is added to establish
the framework for these messages.
Third, provisions are added, expressly
applying the ACH Method of payment to
discretionary allotments from Federal
employees' wage and salary payments.
Fourth, other minor changes are needed
including a paragraph to cover instances
of termination of enrollments due to the
closing of a financial institution.
EFFECTIVE DATE: ]une 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Sheryl Morrow, Manager, Policy
Research Branch, Financial
Management Service, U.S. Department
of the Treasury, Room 328, Liberty
Center, 401 14th Street, SW,
Washington, DC 20227, (202) 287-0308.
SUPPLEMENTARY INFORMATION: On July
27, 1988 (53 FR 28233), Treasury
published a Notice of Proposed
Rulemaking (minor corrections were
published on August 12, 1988 (53 FR
30512), because of typesetting errors)
proposing a number of revisions to Part
210 of Title 31 of the Code of Federal
Regulations, which sets forth the rights
and liabilities of the Federal
Government, financial institutions, and
recipients where recipients of Federal
Government payments authorize the
payments to be made by the ACH
Method. The regulations in this part
were promulgated in 1975 and revised in
1976, 1984, and 1987.

A number of new or revised
definitions have been added at § 210.2,
including definitions of allotment,
recipient, allotter, discretionary
allotment, employee, and nonbenefit
payment. The definition of "Payment”
has been expanded to include
nonbenefit payments. The definition of
“Payment instruction' has been
modified to change the phrase "similar
writing" to read “similar record" to
describe more accurately the media on
which payment instructions may be
contained. Finally, the definition of
“Recipient” has been expanded to mean
a person, corporation, or other public or
private entity which is authorized by a
program agency to receive benefit or
nonbenefit payments from the Federal

Government. “Recipient” includes a
natural person or entity authorized by a
program agency to receive benefit
payments for a beneficiary.

A new paragraph designated
§ 210.4(c)(5) has been added to cover
instances of termination of enrollments
due to the closing of a financial
institution without successor.

Changes have been made to § 210.6(e)
to reflect that the Federal Reserve Bank
will now be required to make the
amount specified in a nonbenefit
payment available for withdrawal from
a financial institution’s books on the
payment date, rather than the opening of
business on the payment date. This is
congistent with current usage in the
commercial world and other Treasury
programs such as Treasury Direct.
Treasury has always required that
benefit and salary payments be
available to the recipient at the opening
of business on the payment date, and
will continue with this policy for these
payments only.

A parallel change has been made to
§ 210.7(d) which requires a financial
institution to make the amount specified
in a nonbenefit payment instruction
available on the payment date.

Section 210.8 has been added to
establish the framework for sending
prenotification messages to financial
institutions prior to the first payment.
Before an initial payment is to occur, the
Government may send the financial
institution a prenotification message to
alert it that an ACH payment has been
authorized. For consistency with other
areas of this regulation, the phrase in
§ 210.8(d) “‘post the payment" has been
changed to read “make the payment
available.”" Prenotification requires
verification by the financial institution
of the accuracy of the account
information. When prenotifications are
used, information relating to the ACH
payment, except the amount, will be
provided so that the information can be
verified by the financial institution.

Commenters suggested that
prenotifications be required for all
Government ACH payments.
Operational constraints, within the
Financial Management Service and
Federal program agencies, preclude
making prenotifications mandatory. This
regulation now will permit the use of
prenotifications and will require the
appropriate responses to them from
financial institutions, while retaining the
ability to expand the use of
prenotification as the Service and
agency operational systems are
modified to permit using
prenotifications.



Federal Register /| Vol. 54, No. 91 / Friday, May 12, 1989 /

Rules and Regulations

Policy determinations regarding the
use of prenotification may be made from
time to time by the Service.
Prenotification procedures will be
issued by the Service.

A new Subpart C has been added to
establish the framework by which
Federal Government employees may
make discretionary allotment payments
directly from their wage and salary
payments by ACH to a third party
account,

Changes to policies and operating
procedures may be issued by the
Financial Management Service as
needed in The Green Book on Direct
Deposit or other communications.

Discussion of Comments
Sec. 210.2—Definitions

The proposed regulations defined
“business day" as any day on which the
Federal Reserve Bank of the district is
open to the public.

The majority of the commenters
stated that “business day” and “banking
day" should be defined as “any day on
which the financial institution is open
for business.” To respond to the
comments, the "banking day” and
“business day" definitions have been
changed to conform to the Federal
Reserve Board's definitions under
Regulation CC (53 FR 19434).

The proposed rule defined “financial
institution” to mean “bank, savings
bank, savings and loan association,
credit union, or similar institution.
Where a financial institution utilizes the
services of a correspondent bank, the
term financial institution shall include a
designated correspondent.” The
majority of the commenters objected to
including the term “correspondent
bank" due to inherent risks and
responsibilities of the receiving
depository institution. The reference to a
correspondent bank has been deleted
from the definition.

The “nonbenefit payment” definition
has been expanded to include other
types of Government payments that may
be made by the ACH Method.

Commenters raised concern about the
language of § 210.7: financial institutions
shall make the amount of a recurring
benefit or Federal salary payment ", . .
available for withdrawal or other use by
the recipient by the opening of business
on the payment date.” Several
commenters stated that under the
Federal Reserve Board's Regulation CC
the payment does not have to be
available until the next day after
receipt. Regulation CC states that it does
not override Treasury regulations or
ACH association rules that require
prompter availability.

A new § 210.8 is included to establish
a framework for sending prenotification
messages to financial institutions prior
to receipt of payment to be used at the
option of the Financial Management
Service (a bureau of the United States
Department of the Treasury).
Commenters suggested that
prenotification be required for all
GCovernment ACH payments.
Operational constraints, both within the
Financial Management Service and
Federal program agencies, preclude
making prenotification a requirement.
This regulation will now permit the use
of prenotifications and require the
appropriate response to them from
financial institutions.

Some comments expressed concern
over the lability of financial institutions
regarding verification of enrollments. No
changes were made to § 210.11(b) as the
regulations provide that financial
institutions are not liable when the
initial enrollment was not made by the
financial institution.

Subpart C—Discretionary allotments.

One commenter was of the opinion
that discretionary allotments were
mandatory. Discretionary allotments are
not mandatory and may be made for
any purpose that is approved by the
agency head consistent with existing
regulations (210.17(a)).

The proposed language on collection
and reclamation of discretionary
allotment payments (210.18(c)) has been
deleted. Federal salary discretionary
allotments, like all nonbenefit payments,
are not subject to reclamation.

Treasury has determined that this is
not a major rule as defined by Executive
Order 12291. Accordingly, a regulatory
impact analysis is not required. It is
hereby certified pursuant to the
Regulatory Flexibility Act that this
revision will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
Regulatory Flexibility Act analysis is
not required.

List of Subjects in 31 CFR Part 210

Automated Clearing House, banks,
banking, electronic funds transfer,
Federal Reserve System.

Accordingly, 31 CFR Part 210 is
amended as follows:

1. The Table of Contents is revised to
read as follows:

Subpart A—General

Sec.

210.1 Scope of regulations.

210.2 Definitions.

2103 Policy for payments by the Automated
Clearing House Method.

2104 Recipients.

Sec.

210.5
210.6
210.7

The Federal Government.

Federal Reserve Banks.

Financial institutions.

210.8 Prenotification.

2109 Timeliness of action.

21010 Liability of, and acquittance to, the
United States.

21011 Fraud.

Subpart B—Repayment of Benefit

Payments

210.12 Death or legal incapacity of
recipients or death of beneficiaries.

210.13 Collection procedures.

210,14 Notice to Account Owners of
collection action.

210,15 Erroneous death information.

Subpart C—Discretionary Salary Allotments
21016 General.

210.17 Criteria and standards.

21018 Method of payment.

2. The authority citation for Part 210 is
revised to read as follows:

Authority: 5 U.S.C. 5525; 12 U.S.C. 391; 31
U.S.C. 321; and other provisions of law.

3. Section 210.1 is revised to read as
follows:

§210.1 Scope of regulations.

This part governs Federal Government
payments (benefit and nonbenefit) made
by the Automated Clearing House
(ACH) Method through Federal Reserve
Banks, and financial institutions to
recipients maintaining accounts at
financial institutions. It describes the
procedures to be used, defines the
obligations and responsibilities of the
participants in ACH payments, and
states terms of a contract between the
Federal Government and those
participants. It also prescribes the
liabilities of financial institutions to the
Federal Government arising from
payments to deceased or incompetent
recipients, and deceased beneficiaries of
Federal benefit payments. Regulations
promulgated by the Bureau of the Public
Debt governing Treasury Direct
payments made by the ACH Method for
principal and interest on Government
securities can be found at Part 357 of
this title; regulations promulgated by the
Bureau of the Public Debt governing
State and Local Government series
payments made by the ACH for
principal and interest on Government
securities can be found at Part 344 of
this title.

4. The paragraph designations for
§ 210.2 are removed. The definitions for
“Payment”, “Payment instruction”, and
“Recipient” are revised. The definitions
for “Allotment", "Banking day",
“Business day", "Discretionary
allotment”, “Employee”, “Nonbenefit
payment”, and “Prenotification™ are
added to read as follows:
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§ 210.2 Definitions.
* - * * -

“Allotment” means a recurring
specified deduction from pay of an
employee [or a legal purpose authorized
by an employee to be paid to a recipient.

“Allotter” means the employee from
whose pay an allotment is made.

“Banking day” means that part of any
business day on which an office of a
financial institation is open to the public
for carrying out its banking functions.

“Business day" means any day other
than a Saturday, Sunday or legal
holiday.

“Discretionary allotment” means an
amount that a Federal Government
employee is permitted, by the employing
Federal agency, to direct voluntarily to
be deducted from his or her net salary
amount and paid to a recipient. The
aggregate amount of discretionary
allotments may not exceed the net pay
due the employee for each pay period
after all deductions required by law are
subtracted.

“Employee” means an employee of a
Federal Government agency, unless
otherwise provided.

» * - - *

“Nonbenefit Payment" means any
Federal Government payment other than
a benefit payment. Nonbenefit payments
can be one-time or recurring payments,
including but not limited to: vendor
payments, Internal Revenue Service tax
refunds, Federal Government salary
payments, and allotments therefrom,
grants, travel disbursements and
reimbursements, loans, and payments of
principal and/or interest related to
United States savings bonds, notes, and
other savings-type securities, and
payments of service fees to
organizations qualified to issue and/or
redeem savings bonds.

- * * - *

“Payment” means a sum of money
which is transferred to a recipient in
satisfaction of an obligation. A payment
includes any Federal Government
benefit, or nonbenefit payment.

“Payment instruction means an order
issued by the Federal Government for
the payment of money under this part. A
payment instruction may be contained
on;

(1) A letter, memorandum, telegram,
bill, invoice, computer printout or
similar record, or

(2) Any form of nonverbal
communication, registered upon
magnetic tape, disc or any other medium
designed to capture and contain in
durable form conventional signals used
to electronically communicate messages.

“Prenotification” means a zero dollar
ACH payment instruction. It is used to
ensure that, before actual payment
instructions are sent through a Federal
Reserve Bank, the financial institution
will be able to credit payments
accurately to the designated account. A
prenotification, if used, will precede the
relevant first dollar payment instruction
by at least ten (10) days and is
constructed from a recipient's
enrollment to receive an ACH payment.

. * * - *

“Recipient” means a person,
corporation, or other public or private
entity which is authorized by a program
agency to receive benefit or nonbenefit
payments from the Federal Government.
Recipient includes a natural person or
entity authorized by a program agency
to receive benefit or nonbenefit
payments from the Federal Government.

5. Section 210.4 is amended by adding
paragraph (c)(5) to read as follows:

§210.4 Recipients.

. - * .

(C]. L

(5) The closing of a financial
institution, whether voluntarily or
involuntarily, without successor.

- . - - -

6. Section 210.6(e) is revised to read as
follows:

§ 210.6 Federal Reserve Banks.

* - * - -

(e) A Federal Reserve Bank receiving
a payment instruction from the Federal
Government shall make the amount
specified in the payment instruction
available to the financial institution,
referred to in paragraph (d) of this
section, on the payment date. In the case
of a Federal Government benefit or
salary payment, the amount of the
payment shall be made available by the
opening of business on the payment
date.
- * - * -

7. Section 210.7(d) is revised to read
as follows:

§ 210.7 Financial institutions.
- * * - *

(d) A financial institution receiving a
nonbenefit (except Federal salary)
payment instructien under this part shall
credit the amount of the payment to the
designated account of the recipient on
its books, and it shall make the amount
available on the payment date. In the
case of a Federal Government salary or
benefit payment instruction, the
financial institution shall make the
amount of the payment available for
withdrawal not later than the opening of
business on the payment date.

“Available" in this paragraph means
accessible through any means of access
provided by a financial institution to its
customers for the recipients’ type of
account, for example, automated teller
machines owned by the financial
institution, or automatic transfers from
the recipient's account. If the payments
or any related information received by
the financial institution from a Federal
Reserve Bank do not balance; are
incomplete; are clearly erroneous on
their face; or are incapable of being
processed, the financial institution, after
assuring itself that neither it nor any of
its agents are responsible, shall
immediately notify the Federal Reserve
Bank in order that it may deliver
corrected information to the financial
institution.

* - * * -

8. Section 210.8 is redesignated as
§ 210.9.

9. A new § 210.8 is added to Subpart
A 1o read as follows:

§ 210.8 Prenotification.

(a) Regardless of whether it has
participated in an enrollment, a
financial institution’s acceptance and
handling of a prenotification or a
payment issued pursuant to this part
shall constitute its agreement to the
provisions of this part.

(b) At the discretion of the Service, a
prenotification may be originated for
any ACH payment.

(c) The financial institution shall
respond to the prenotification message
by midnight of the banking day
following the banking day of receipt of
such prenotification if the information
contained in the message does not agree
with the corresponding record of the
financial institution, or if for any reason
the financial institution will not be able
to credit the payment in accordance
with this part,

(d) If a financial institution does not
respond to a prenotification message
within the specified time period, the
financial institution shall be deemed to
have accepted the prenotification and to
have warranted to the Federal
Government that it shall make the
payment available on time to the
account specified in the prenotification.

10. Section 210.9 is redesignated as
§ 210.10.

11. Section 210.11 is amended by
revising paragraph (b) to read as
follows:

§210.11 Fraud.
* - - » *

(b) A financial institution shall verify
the identity of any person who initiates
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and executes an enrollment through
such financial institution. The Federal
Government shall verify the identity of
any person who presents an enrollment
to the Federal Government without prior
review or execution by a financial
institution. A financial institution that
executes an enrollment in which the
recipient's or beneficiary’s signature is
forged or other information is falsified
shall be liable to the Federal
Government for all payments made in
reliance thereon, except for the case
where the beneficiary was deceased at
the time the recipient executed the
enrollment and if the financial
institution had no knowledge of the
beneficiary's death. However, once the
financial institution has provided
written or electronic notice to the
program agency that a payment certified
by the program agency has not been
received by the correct recipient or
beneficiary, it shall not be liable for any
payments based on the forged, false, or
fraudulent information which are
certified for payment after the date such
written or electronic notice is received
by the program agency.

12. Subpart C is added to read as
follows:

Subpart C—Discretionary Salary Allotments
Sec.
21016 General.

210.17 Criteria and standards.
210.18 Method of payment.

§210.16 General.

This subpart applies only to
discretionary allotments. This regulation
does not supersede, and shall not be
used to circumvent, the requirements of
particular statutes, Executive Orders or
other executive branch regulations; for
example, see Office of Personnel
Management regulations at 5 CFR Part
550, Subpart C implementing 5 U.S.C.
5525. Savings allotments are governed
under the regulations at 31 CFR Part 209.

§210.17 Criteria and standards.

(a) Discretionary allotments may be
made for any purpose determined
appropriate by the head of an agency
and which are consistent with
Subchapter 11l of Chapter 55 of Title 5,
United States Code, and Part 550
Subpart C of Chapter 1 of Title 5, Code
of Federal Regulations.

(b) Discretionary allotment payments
shall be made in accordance with the
schedule established by the program
agency, provided such allotment
payments are not issued until the
related earnings have accrued.

§210.18 Method of payment.

(a) Payment of discretionary
allotments shall be made following the

policy and procedures outlined in 31
CFR Part 210, Subpart A.

(b) Discretionary allotments shall be
made available by the allotter to the
recipient on the payment date in
accordance with § 210.7(d).

W.E. Douglas,
Commissioner.
Dated: February 21, 1989,

[FR Doc. 89-11435 Filed 5-11-89; 8:45 am]
BILLING CODE 4810-35-M

——— =

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD1 89-018]

Connecticut River Raft Race

AGENCY: Coast Guard, DOT.

AcTION: Notice of implementation of
regulations.

suMMARY: This notice puts into effect
the permanent regulations, 33 CFR
100.102, for the Connecticut River Raft
Race between 10:00 a.m. and 2:00 p.m.
on July 29, 1989. The regulations in 33
CFR 100.103 are needed to control vessel
traffic within the immediate vicinity of
the event due to the confined nature of
the waterway and the expected
congestion at the time of the event. The
regulations restrict general navigation in
the area for the safety of life and
property on the navigable waters during
the event.

EFFECTIVE DATES: The regulations are
effective from 10:00 a.m. until 2:00 p.m.
on Saturday, July 29, 1989 and annually
thereafter during the same time period
on the first Saturday of August or as
specified in the Coast Guard Local
Notice to Mariners and a Federal
Register Notice.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Luke Brown, (617) 223-8311.

SUPPLEMENTARY INFORMATION: The
Connecticut River Raft race is held
annually on the Connecticut River
between Hurd State Park and Haddam
Meadows State Park. Approximately 100
watercraft of all description are
expected to participate along with some
500 spectator craft. All participating
vessels will be unpowered; traditionally,
the event attracts a great number of
homemade rafts of unique design. The
event will be patrolled by the Coast
Guard, state and local law enforcement
organizations, and sponsor provided
patrol craft. Members of the Coast
Guard Auxiliary may be present to
advise vessels of the regulations. The

regulatory text may be found in 33 CFR
100.102.

DRAFTING INFORMATION: The
drafters of this notice are LT L. BROWN,
project officer, First Coast Guard
District Boating Safety Division, and LT
J.B. GATELY, project attorney, First
Coast Guard District Legal Division.

Dated: April 27, 1989.

R.I Rybacki,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 89-11392 Filed 5-11-89; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD188-106]

Safety Zone; Portsmouth Harbor,
Portsmouth, NH

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

suMMARY: The Coast Guard is
establishing a permanent safety zone to
safeguard vessels carrying Liquified
Petroleum Gas (LPG) to a facility along
the Piscataqua River in Newington, New
Hampshire. This safety zone is
necessary to safeguard the LPG carriers
and minimize the effects of the
movement of these vessels on the
maritime and recreational boating
communities. This regulation will
eliminate the need for written safety
zones for each movement of the LPG
carriers.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Scott Kuhaneck at Marine
Safety Office, Portland at (207) 780-3251.

SUPPLEMENTARY INFORMATION: On
February 22, 1989, the Coast Guard
published a notice of proposed rule
making in the Federal Register for these
regulations (54 FR 7571). Interested
persons were requested to submit
comments and no comments were
received.

Drafting Information

The drafters of this notice are
Lieutenant Scott Kuhaneck, project
officer, Portland Marine Safety Office
and Lieutenant John Gately, project
attorney, First Coast Guard District
Legal Office.

Discussion of Comments

No comments were received
concerning this regulation.

Economic Assessment and Certification

This action has been analyzed in
accordance with the principles and




20572

Federal Register / Vol.

54, No. 91 / Friday, May 12, 1989 /

Rules and Regulations

criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
federalism implications to warrant a
Federalism Assessment.

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact has been
found to be so minimal that a full
regulatory evaluation is unnecessary.
This regulation is strictly administrative
in nature and will reduce the number of
written safety zones that Captain of the
Port, Portland is required to submit.

Since the impact of this proposal is
expected to be minimal, the Coast
Guard certifies that, if adopted, it will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Final Regulations

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations is amended as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225; 50 U.S.C. 191; 49
CFR 1.46 and 33 CFR 1.05-1{g), 6.04-1, 6.04-8,
and 160.5.

2. Section 165.103 is added to read as
follows:

§ 165.103 Safety Zone; Portsmouth
Harbor, Portsmouth, New Hampshire.

(a) The following areas are
established as safety zones during the
specified conditions:

(1) For all inbound tank vessels
carrying Liquified Petroleum Gas (LPG),
the waters bounded by the limits of the
Piscataqua River Channel and extending
1000 yards ahead and 500 yards astern
of an LPG tanker while the vessel
transits Bigelow Bight, Portsmouth
Harbor and the Piscataqua River to the
LPG receiving facility at Newington,
New Hampshire. This safety zone
remains in effect until the LPG carrier is
safely moored at the LPG receiving
facility on the Piscataqua River.

(2) For all outbound tank vessels
carrying LPG, the waters bounded by
the limits of the Piscataqua River
Channel and extending 1000 yards
ahead and 500 yards astern of an LPG
tanker while the vessel departs the LPG

facility and transits the Piscataqua
River, Portsmouth Harbor and Bigelow
Bight. This safety zone remains in effect
until the LPG carrier passes Gunboat
Shoal Lighted Bell Buoy “1" (LLNR 185)
located in Bigelow Bight.

(b) The general regulations governing
safety zones contained in 33 CFR 165.23
apply.

(c) The Captain of the Port will notify
the maritime community and local
agencies of periods during which this
safety zone will be in effect by providing
advance notice of scheduled arrivals
and departures of LPG vessels via the
telephone and/or Marine Safety
Information Radio Broadecasts.

Dated: May 8, 1989,
R.I. Rybacki,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

|[FR Doc. 89-11395 Filed 5-11-89; 8:45 am|
BILLING CODE 4910-14-M

33 CFR PART 165
[COTP Hampton Roads, Reg. 89-15]

Safety Zone; Chesapeake Bay, off Fort
Story, Virginia Beach, VA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

sumMMARY: The Coast Guard is
establishing a safety zone around a U.S.
Navy exercise off Fort Story in Virginia
Beach, Virginia. The exercise is
scheduled to begin May 5, 1989 and end
May 13, 1989. The safety zone is
intended to minimize the risk of collision
between Naval and other military
vessels involved in the exercise and
other vessels. The Captain of the Port
may restrict access to the safety zone in
the interest of safety if necessary. These
restrictions may include, but are not
limited to, closing the zone to non-
military traffic during unusually heavy
military traffic periods, and closing the
safety zone to non-military traffic for
indefinite periods of time. Mariners are
required to contact the Captain of the
Port or his representative to determine
what restrictions, if any, shall be
observed during the transit. Although
vessels will be permitted to transit the
safety zone, subject to any restrictions
imposed by the Captain of the Port,
anchoring, fishing, trawling, crabbing,
dragging, diving, or otherwise loitering
within the safety zone will be
prohibited. In addition, all persons or
vessels entering or operating within the
safety zone will be required to
immediately obey any directicn or order
of the Captain of the Port or his
designated representative.

EFFECTIVE DATE: These regulations are
effective from 5:00 a.m., May 5, 1989 to
11:59 p.m., May 13, 1989, unless
terminated sooner by the Captain of the
Port Hampton Roads, Virginia.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) G.E. Magrane
at Coast Guard Marine Safety Office
Hampton Roads, 200 Granby Street,
Norfolk, Virginia 23510-1888, telephone
number (804) 441-3299. Normal working
hours are between 7:30 a.m. and 4:00
p.m., Monday through Friday, except
holidays.

SUPPLEMENTARY INFORMATION: On April
13, 1989, the Coast Guard published a
notice of proposed rulemaking in the
Federal Register for these regulations
(54 FR 14826). Interested persons were
requested to submit comments. No
comments were received.

Drafting Information

The drafters of this notice are
Lieutenant (Junior Grade) G.E. Magrane,
project officer, and Lieutenant
Commander R.K. Kutz, project attorney,
Fifth Coast Guard District Legal Staff.

Discussion of Comments

Although no comments were received,
the Coast Guard believes that additional
regulatory language is necessary
concerning how to contact the Captain
of the Port or his representative to
determine if any access restrictions
have been imposed. Consequently,
paragraph 165.T0515(b) has been
expanded to provide a more thorough
definition of “representative of the
Captain of the Port” and to provide
contact information so interested
persons can obtain information on what
additional restrictions, if any, have been
placed on vessels desiring to transit the
zone. In addition, a new paragraph
165.T0515(c)(4) has been added,
requiring all vessels desiring to transit
the zone to contact one of the
representatives listed in paragraph (b)
for information on any access restriction
that may be in effect. Finally, paragraph
165T0515(d) has been renamed
paragraph (e), and a new paragraph (d)
has been added, stating that the Coast
Guard will issue a Broadcast Notice to
Mariners whenever additional access
restrictions have been imposed.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Final Regulations

In consideration of the foregoing,
Subpart D of Part 165 of Title 33, Code of
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Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 49
CFR %.46 and 33 CFR 1.05-1(g), 6.04-1, 6.04-6
and 33 CFR 160.5.

2. A new § 165.T0515 is added to read
as follows:

§165.T0515 Safety Zone: Chesapeake
Bay, off Fort Story, Virginia Beach, Virginia
(a) Location. The following area is a

safety zone: The waters of the
Chesapeake Bay bounded by the
shoreline and a line connecting the
following points:

Latitude Longitude

36°55°52.0" N.....cccooinienmne - 76°0215.0" W.
.| 76°08'53.5" W.
76°03'44.5” W.
.| 76°02'45.0” W.
76°01'48.5" W,

36°57°29.0 N.......
36°57'11.5" N..
36°55'56.5" N

(b) The “representative of the Captain
of the Port” is any Coast Guard
commissioned, warrant, or petty officer
who has been designated by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf, The following officers
have been or will be designated by the
Captain of the Port: the coxswain or
Officer-in-Charge on each vessel flying
the Coast Guard ensign enforcing the
safety zone and the Duty Officer at
Coast Guard Marine Safety Office
Hampton Roads in Nerfolk, Virginia.

(1) The Captain of the Port can be
contacted via the Chief, Port Operations
department at telephone number (804)
441-3299.

(2) The Duty Officer at Coast Guard
Marine Safety Office Hampton Roads
can be contacted at telephone number
(804) 441-3314.

(3) Coast Guard vessels enforcing the
safety zone on scene may be contacted
on VHF-FM channels 13 or 16.

(c) Regulations: (1) Persons and
vessels may transit the safety zone in
accordance with any Captain of the Port
imposed restrictions, but no person or
vessel other than those participating in
the U.S. Navy exercise may anchor, fish,
trawl, crab, drag, dive, or otherwise
loiter within the zone.

{2} The Captain of the Port may
restrict access to or close the safety
zone to non-exercise vessels if he deems
it necessary in the interest of safety.

(3) All persons and vessels in the
vicinity of the safety zone shall
immediately obey any direction or order

of the Captain of the Port ora
representative of the Captain of the Port.

(4) Before entering the safety zone a
vessel operator shall contact the
Captain of the Port or a representative
of the Captain of the Port to determine
what restrictions, if any, have been
imposed on vessels transiting the safety
zone. The Captain of the Port or his
representative may be contacted by
radio, telephone, or by coming alongside
a Coast Guard vessel patrolling the
perimeter of the safety zone.

(d) The Captain of the Port will issue a
Marine Safety Information Broadcast
Notice to Mariners to notify the
maritime community whenever
additional access restrictions have been
imposed.

{e) Effective Dates: These regulations
are effective from 5:00 a.m,, May 5, 1989
to 11:59 p.m., May 13, 1989, unless
terminated sooner by the Captain of the
Port Hampton Roads, Virginia.

Dated: May 8, 1989.
E.X. Johnson,

Captain, U.S. Coast Guard, Captain of the Port
Hampton Roads.

[FR Dec. 89-11393 Filed 5-11-89; 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 165
(CGD7 88-46)
RIN 2115-AD25

Regulated Navigation Area; Kings Bay,
GA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
the language in 33 CFR 165.730 to more
accurately describe the boundaries of
the previously established Regulated
Navigation Area.

DATES: This regulation becomes
effective on May 12, 1989. Comments on
this regulation must be received on or
before June 12, 1989.

ADDRESS: Comments should be mailed
to Commander (oan), Seventh Coast
Guard District, 909 SE. First Ave.,
Miami, FL 33131-3050. The comments
will be available for inspection and
copying at 909 SE. First Ave., Room 406,
Miami, FL. Normal office hours are
between 7:00 a.m. and 4:00 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Lauzon, (305)
536-5621.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rule Making was not
published for this regulation and good

cause exists for making it effective in
less than 30 days from the date of
publication. Following normal rule
making procedures would have been
unnecessary. The revisions to the
regulations should have little or no
economic impact and no adverse
comments are expected concerning the
terms of the revised regulation.

Although this regulation is published
as a final rule without prior notice, an
opportunity for public comment is
nevertheless desirable to ensure that the
regulation is both reasonable and
workable. Accordingly, persons wishing
to comment may do so by submitting
written comments to the office listed
under “ADDRESS” in this preamble.
Commenters should include their names
and addresses, identify the docket
number for the regulations, and give
reasons for their comments. Based upon
comments received, the regulation may
be changed.

Drafting Information

The drafters of this regulation are
Lieutenant Junior Grade M.M. Lauzon,
project officer, Seventh Coast Guard
District Aids to Navigation Branch, and
Lieutenant Commander S.T. Fuger, Jr.,
projeet attorney, Seventh Coast Geard
District Legal Office.

Discussion of Regulation

The original rule was requested by the
U.S. Navy to minimize the effects of
wakes on the drydock ARDM 1
OAKRIDGE, moored in King's Bay,
Georgia, 500 yards from the Allantic
Intracoastal Waterway. Wakes cause
vessels inside the drydock to shift on
their keelblocks. The regulation
established a bare steerageway speed
zone in the vicinity of King's Bay and
Cumberland Sound. The restriction
eliminates a substantial hazard to
workers caused by vessel movement in
the drydock.

The original Notice of Proposed Rule
Making was published in the Federal
Register on May 17, 1984 (49 FR 20870),
and the Final Rule became effective on
December 10, 1984 (49 FR 44632, Nov. 8,
1984),

This revision defines the boundaries
of the zone in terms of latitude and
longitude. The original rule defined the
boundaries by the positions of specific
aids to navigation. However, the aids to
navigation system in the area has been
changed, leaving the boundaries in the
original rule incorrectly stated. The
geographic area of the zone defined by
this rule is the same as that defined by
the original rule, except that the
boundary point formerly defined by
Lighted Buoy 45 has been slightly shifted
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to coincide with the new configuration
of the dredged waterway.

Additionally, the title of the original
rule did not specify the type of
regulation involved. This revision adds
the words “Regulated Navigation Area”
to the title.

Economic Assessment and Certification:

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979). The economic impact of this
amendment has been found to be so
minimal that further evaluation is
unnecessary. The Coast Guard certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.

Federalism

This rulemaking has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Statement.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Vessels, Waterways.

Final Regulation:

In consideration of the foregoing, Part
165 of Title 33, Code of Federal
Regulations, is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191; 49

CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1, 6.04-6,
and 160.5.

2. Section 165.730 is revised to read as
follows:

§ 165.730 King's Bay, GA—Regulated
navigation area.

Vessels transiting in the water
bounded by the line connecting the
following points must travel no faster
than needed for steerageway:

Latitude
30°47'58.5" N
30°46'44.0" N
30°47°35.0" N

Longitude
081°29'24.5" W
081°29'184" W
081°30'16.5" W

and thence to the point of beginning.
Martin H. Daniell,

Rear Admiral, U.S. Coast Guard Commander,
Seventh Coast Guard District.

February 7, 1989.

[FR Doc. 89-11394 Filed 5-11-89; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3560-8]

Approval and Promulgation of State
Implementation Plan; North Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the revision
to the Implementation Plan for the
Control of Air Pollution for the State of
North Dakota. The revisions were
submitted on January 26, 1988, by the
Governor of North Dakota. The
revisions established new regulations
and revised existing regulations and
procedures to make them equivalent to
the New Source Performance Standards
(NSPS), National Emission Standards for
Hazardous Air Pollutants (NESHAPs),
Prevention of Significant Deterioration
(PSD), Stack Heights and Visibility. The
revisions also updated existing State
rules and provided new state rules for
oil and gas production facilities. This
action only addresses the PSD rule
revisions, the updating of existing State
rules and the addition of the new rules
for oil and gas production facilities. This
action does not address the new and
revised rules for NSPS, NESHAPs, Stack
Heights or Visibility. These latter items
have been addressed in separate
actions.

EPA proposed to approve this action
in 53 FR 48544, December 1, 1988. No
comments were received.

EFFECTIVE DATE: The rule will become
effective on June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, Environmental
Protection Agency, Denver Place, Suite
500, 999 18th Street, Denver, Colorado
80202, (303) 293-1814, FTS 564-1814.
SUPPLEMENTARY INFORMATION: On
January 26, 1988, the Governor of North
Dakota submitted to EPA revisions to
the Implementation Plan for the Control
of Air Pollution for the State of North
Dakota. The revisions established new
regulations and revised existing
regulations and procedures to make
them equivalent to NSPS, NESHAPs,
PSD, Stack Heights and Visibility. The
revisions also updated various existing
State rules and provided new state rules
for oil and gas production facilities. This
action only addresses the PSD rule
revisions, the updating of various
existing State rules and the addition of
the new rules for oil and gas production
facilities. A more detailed discussion of
the revisions follows below.

1. Chapter 33-15-01—General Provisions

The definition of “Trade waste” (33—
15-01-04(36)) was revised by adding the
term “wood-containing preservatives” to
the list of what constitutes a “trade
waste",

A change was made in the
malfunctions regulation (33-15-01-
13(2)). Prior to this change, the
malfunction subsection required
companies to notify the State
immediately concerning any malfunction
that was expected to cause a violation
of any article or other applicable rules
and regulations of the State. This proved
to be unworkable in some situations,
and, as a matter of practice, the State
had been requiring notifications only if
the malfunction was expected to last
greater than 24 hours or if the discharge
of the contaminant posed an immediate
danger. The regulations have been
amended to require sources to report a
malfunction to the State as soon as
possible if the malfunction is expected
to last longer than 24 hours and cause
the emission of air contaminants in
violation of this article or other
applicable rules and regulations of the
State. The regulation has also been
amended to require immediate
notification to the State for any
malfunction that would threaten health
or welfare, or pose an imminent danger.

A subsection on continuous emission
monitoring system (CEM) failures (33-
15-01-13(3)) was added. This addition
requires that when a CEM fails, an
alternative method acceptable to the
State for measuring or estimating
emissions must be undertaken as soon
as possible. In addition, timely repair of
the emission monitoring system must be
made.

The State added a new section on the
confidentiality of records (33-15-01-16)
to clarify the State’s procedure
concerning the submittal of confidential
information. This section addresses
public inspection, information submitted
as trade secrets, accepted trade secret
claims, rejected trade secret claims,
appeal of nondisclosure claims,
retention of confidential information,
maintenance of log, transmittals of
confidential information, and
relationship to issuance of permits.

2. Chapter 33-15-02—Ambient Air
Quality Standards

There were numerous changes to this
Chapter to bring the wording of the
regulation up-to-date and to clarify the
Air Quality Guidelines the State follows.

The State rescinded several Ambient
Air Quality Standards (AAQS) which
were no longer used or necessary. The
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rescinded AAQS included settled
particulate (dustfall), coefficient of haze,
reactive sulfur (sulfation), suspended
sulfate, sulfuric acid mist, sulfur trioxide
or any combination thereof, and
hydrocarbons.

The State also amended its hydrogen
sulfide (H:S) AAQS. Prior to the
regulation change, there were two
AAQS for H:S. Both standards were
based on Y2-hour concentrations. This
proved to be cumbersome for dispersion
modeling purposes, as well as general
review of monitoring data. The State
changed the H.S standard to a 1-hour
standard that it believes is as stringent
as the two Y-hour standards.

The State deleted Table 2—Methods
of Air Contaminant Measurement.
Metheds of measurement have been
incorporated by reference into 33-15-02—
05, Methods of Sampling and Analysis.

3. Chapter 33-15-03—Restriction of
Emission of Visible Air Contaminants

The State added provisions into 33-
15-03-01 that require: (1) existing
sources to comply with the visible air
contaminant restrictions for new
installations in 33-15-03-02 when
technology and feasibility develop; and
(2) existing sources that install control
technology capable of meeting the
restrictions of 33-15-03-02 to meet those
restrictions. The State also added
provisions to allow parties aggrieved by
the above two items the ability to
request a hearing before the department,
according to Article 33-22 and North
Dakota Century Code Chapter 28-32.

In Method of Measurement, 33-15-03—
05, the State defined “per hour™ for
Reference Method 9. The State also
added to this subsection a sentence that
allows sources to use a continuous
opacity monitor to determine
compliance with visible emission
standards when Reference Method 9
opacity readings are not available.

For clarification, additional minor
wording changes were incorporated into
this Chapter.

4. Chapter 33-15-04—0Open Burning
Restrictions

Minor changes were adopted in 33-
15-04-02. One of these changes includes
the addition of the requirement that
open burning comply with the Rural Fire
Mitigation Action Guide included in the
North Dakota Rural Fire Contingency
Plan.

Language in 33-15-04-02(7)(c) and
(8)(c), which restrieted open burning
between three hours after sunrise and
three hours before sunrise, was omitted.
Deleting this language allows open
burning during times of the day when
dampness and calm conditions prevail,

and thus provides for safer burning
conditions.

Language was also added (33-15-04-
02(8)(c) and (d)) to restrict the burning of
liquid hydrocarbons near Class I areas if
it will adversely affect the ambient air
or visibility of such areas, except in
emergencies.

5. Chapter 33-15-05—Emissions of
Particulate Matter Restricted

The State added 33-15-05-01(2)(b)
and 33-15-05-02(2)(g) to provide a
mechanism for parties aggrieved by
restrictions applied on them to request a
hearing, according to Article 33-22 and
North Dakota Century Code Chapter 28—
32.

The maximum allowable emissions of
particulate matter from fuel burning
equipment used for indirect heating (33—
15-05-02) was amended to exempt the
following from the particulate standard:
(1) sources with a heat input of not more
than ten million BTU/hour and (2)
sources with multiple boilers with a
total aggregate heat input of not more
than ten'million BTU/hoeur. Previous to
this revision, the rule had exempted
sources with a heat input of less than
five million BTU/hour or sources with
multiple boilers each with heat inputs of
five million BTU/hour or less and a total
aggregate heat input of less than ten
million BTU/heur.

Subdivision (f) was added to 33-15-
05-02 and requires existing sources
whose heat input is greater than 250
million BTU/hour and who are equipped
with state-of-the-art control technology
to comply with the particulate emission
limitation of the fossil fuel-fired NSPS
when directed by the State.

6. Chapter 33-15-07—Control of Organic
Compounds Emissions

The State amended this Chapter to
correct the overlap that existed between
this Chapter and the NSPS Chapter
concerning storage tanks. Storage tanks
are now incorporated in the NSPS for
storage tanks (33-15-12-01(8)).

7. Chapter 33-15-10—Control of
Pesticides

The State added to this Chapter
paragraph 33-15-10-02(3) to highlight
the disposal requirements for surplus
pesticides and empty pesticide
containers.

8. Chapter 33-15-11—Prevention of Air
Pollution Emergency Episodes

The State made minor wording
changes in this Chapter to update its
regulations.

9. Chapter 33-15-14—Designated Air
Contaminant Sources, Permit to
Construct, Permit to Operate

This Chapter was amended by adding
alcohol plants to the list of designated
air contaminant sources (33-15-14-
01(1)(x)). A paragraph was also added
that prohibits permits to construct from
being transferred without prior approval
by the State (33-15-14-02(11}): The
permit to construct and permit to
operate fees were compiled into one
section (33-15-14-04) and updated. The
fees were adopted as follows:

1. The filing fee of $75.00 or $100.00
was increased to $150.00 for all sources.
2. A new classification system was
developed based upon the frequency of
inspections and the amount of staff time

spent on projects. Annual costs were
adjusted based upon the amount of staff
time involved with the various
classifications.

3. An addition was made that allows
the State to cellect annual fees for
sources operating under a permit to
construct that have not yet received a
permit to operate.

The State also changed the permit
exemption limit (33-15-14-05(1)(b) and
(c)) for fuel burning equipment to be
consistent with the language in the
particulate emission rate exemption
discussed in Chapter 33-15-05. Previous
to the revision, fuel burning equipment,
other than smokehouse generators,
which had a heat input of not more than
ten million BTUs/hour (and burned
gaseous fuels containing not more than 2
and 5-tenths grain HoS per 100 standard
cubic feet; or distillate oil) or one million
BTU /hour (and burned residual oil); or
350,000 BTU /hour (and burned solid
fuel), were exempt from obtaining a
permit to construct or operate. The rule
has been revised to exempt fuel burning
equipment, other than smokehouse
generators, which meet the following
criteria:

(1) The aggregate heat input does not
exceed ten million BTU /hour.

(2) The total aggregate heat input from
all equipment does not exceed ten
million BTU/hour.

(3} The emissions from all equipment
do not exceed 25 tons per year of any
contaminant.

Finally, the State amended this
Chapter to correct the everlap that
existed between this Chapter and the
NSPS Chapter concerning storage tanks.
Storage tank exemptions are now
incorporated in the NSPS Chapter (33—
15-12).
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10. Chapter 33-15-15—Prevention of
Significant Deterioration

This Chapter was amended by
updating the regulations and making
them consistent with Federal
regulations. The stack height section
(33-15-15-01(3)), was revised by
deleting all the stack height regulations
from 33-15-15 and referencing the new
stack height Chapter (33-15-18).

The State updated the airquality
models subdivision (33-15-15-01(4)(f)(1))
by deleting the reference to outdated
EPA maodeling guidelines and inserting
general language on modeling
requirements. Dana Mount, Director,
Division of Environmental Engineering,
submitted a letter of interpretation on
June 29, 1987, stating that the general
language means the applicant must
comply with the requirements of EPA
1986 version “Guidelines on Air Quality
Models (Revised)", EPA 450/2-78-027R.

To the subdivision on additional
impact analyses (33-15-15-01(04)(i)), the
State added language to require
evaluation of endangered and
threatened species of vegetation and
wildlife. To the subdivision on sources
impacting federal Class I areas—
additional impacts (33-15-15-01(4)(j)),
the State clarified the notice
requirements to the federal land
managers. To the subdivision on Public
Participation (33-15-15-01(5)), the State
clarified the procedures on public
hearings.

11. Chapter 33-15-16—Restriction of
Odorous Air Contaminants

In this Chapter, the State made
wording changes to clarify the rules. The
changes allow a State-certified inspector
to determine whether an odor is
objectionable.

12. Chapter 33-15-20—Control of
Emission from Oil and Gas Production
Facilities

The State added this Chapter to
establish registration and reporting
requirements for oil and gas production
facilities. The registration and reporting
requirements provide a means to
determine if sources are subject to PSD
(33-15-15). They also provide
requirements for the control of
production facility emissions.

The State received numerous public
comments, as well as comments from
EPA, on the draft regulation revisions. In
some instances the State amended its
regulations in addressing such
comments. EPA feels the State has
adequately addressed all of the public
comments, as well as EPA comments.

EPA made several interpretations
regarding this submittal. The State was

notified on June 13, 1988 of such
interpretations. In a letter dated June 16,
1988, Dana Mount, Director, Division of
Environmental Engineering, confirmed
EPA's interpretations. The following are
EPA's interpretations:

1. Subsequent to the State revising
Chapter 33-15-11, Prevention of Air
Pollution Emergency Episodes, 40 CFR
51, Appendix L, was amended to
address PM-10 (see 52 FR 24672, 7/1/
87). The State submitted draft
regulations on March 8, 1988. EPA
interprets the State's submittal of the
draft regulations as a commitment to
revise its regulations as required.

2. Subsequent to the State revising 33—
15-15, 40 CFR 51.166, Prevention of
Significant Deterioration, was amended
to address PM-10 (see 52 FR 24672, 7/1/
87). As required by Section 110(a)(2) of
the Act, the State must adopt and
submit to the [EPA] Administrator,
within nine months, a plan to
implement, enforce and maintain the
PM-10 ambient air quality standards.
The State has submitted draft
regulations to EPA and held a public
hearing to address the PM-10
amendments to 40 CFR 51.166. EPA
interprets the State'’s submittal of draft
regulations and the holding of a public
hearing as a commitment to revise its
regulations as required.

3. Subsequent to the State revising 33—
15-15, EPA promulgated Supplement A
(1987) to the Guidelines on Air Quality
Models on January 6, 1988 (see 53 FR
392). Supplement A (1987) adds four
additional models to the Guidelines.
Because North Dakota’s air quality
modeling regulations [33-15-15-01(4)(f)]
are written in such a manner as to not
preclude the use of Supplement A (1987),
EPA interprets the State's rules to mean
that Supplement A (1987) and any future
additions to the modeling guidelines
promulgated by EPA will be utilized by
the State to estimate ambient air
concentration required under PSD.

4. Regarding Chapter 33-15-20,
Control of Emissions from Oil and Gas
Production Facilities, EPA would like to
point out that it interprets the State's
requirement that demonstrations must
be performed in accordance with the
“North Dakota Guideline for Air Quality
Modeling Analyses" in 33-15-20-03(3) to
mean that EPA’s Guidelines on Air
Quality Models (Revised) will also be
followed, as appropriate. EPA makes
this interpretation because, even though
33-15-20-03(3) specifically references
the State's modeling guidelines, it also
says that all sources that emit greater
than 250 tpy must comply with the
State's PSD chapter. In the State's PSD
chapter, EPA modeling guidelines are
required.

One further interpretation not
addressed in the June 13, 1988, letter is
with respect to the malfunction
notification regulation, 33-15-01-13(2).
EPA interprets this regulation as merely
a notification requirement for sources
that have a malfunction that can be
expected to last longer than 24 hours
and cause the emission of air
contaminants in violation of statutes
and regulations. Additionally, EPA
interprets that all sources will report a
malfunction, regardless of duration, if it
would threaten health or welfare, or
pose imminent danger. Whether a
source is required to report a
malfunction or not does not obviate
such a source from meeting its
obligation to comply with applicable
emission limitations and federal and
State statutes and regulations.

In addition to the interpretations
addressed in the June 13, 1988, letter to
the State, EPA also requested the State
to commit to correcting a few
discrepancies found in the PSD
regulations. When EPA reviewed the
draft submittal which addressed PM-10,
it found a few discrepancies in the
State's PSD regulations that had not
been detected earlier. The discrepancies
are as follows: (1) In 33-15-15-01(2)(a).
the following statement appeared, “'the
provisions of this Chapter do not apply
to those counties or other functionally
equivalent areas on a contaminant
specific basis that exceed the national
ambient air quality standard for sulfur
dioxide or particulate matter." This is
incorrect because PSD applies to those
areas that have been designated
attainment or unclassifiable for any
National Ambient Air Quality Standard
(NAAQS) under Section 107 of the Clean
Air Act. EPA pointed this out to the
State and is requiring the State to amend
this paragraph to say that this Chapter
applies to areas designated as
attainment or unclassifiable for eny
NAAQS. (2) In 33-15-15-01(8)(d),
“subsections 5 and 6" should be
“subsections 5, 6 and 7. (3) In 33-15-15-
02(1), “subdivision d or " should be
“subdivision ¢ or d". Although these
discrepancies were noted in a submittal
subsequent to the submittal EPA is
currently processing, the EPA required
the State to commit to correct these
deficiencies in order to proceed with
this submittal. In a letter dated June 16,
1988, Dana Mount, Director, Division of
Environmental Engineering, committed
to correct such discrepancies.

EPA is not approving or disapproving
the revisions to Chapter 33-15-16,
Restrictions of Odorous Air
Contaminants. This Chapter is not a part
of the federally enforceable SIP, since it
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bears no relationship to attainment or
maintenance of any NAAQS. (See 44 FR
63102, November 2, 1978.) Likewise, EPA
has no basis for approving or
disapproving these revisions to the
Chapter.

Final action: EPA hereby approves the
revisions to the Implementation Plan for
the Control of Air Pollution for the State
of North Dakota as submitted on
January 26, 1988 (except for the
additions and revisions to the NSPS,
NESHAPs, Stack Height and Visibility
regulations which are being addressed
in separate actions and the odor
regulation which is not a part of the
federally enforceable SIP), with the
interpretations as discussed and the
understanding that the State will correct
the discrepancies noted in the PSD
regulations.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under Section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by (60 days from date of
publication). This action may not be
challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons, Incorporation
by reference, Lead, Nitrogen dioxide,
Ozone, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
oxides.

Note: Incorporation by reference of the
State Implementation Plan for the State of
North Dakota was approved by the Director
of the Federal Register on July 1, 1982.

Authority: 42 U.S.C. 7401-7642.
Date: March 13, 1989.
James J. Scherer,
Regional Administrator.
Part 52 Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
1. The authority citation for Part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7642.

Subpart JJ—North Dakota

2. Section 52.1820 is amended by
adding paragraph (c)(18) to read as
follows:

§ 52.1820 Identification of Plan

» - * * -

(c).Qt

(18) On January 26, 1988, the Governor
of North Dakota submitted revisions to
the plan. The revisions established new
regulations and revised existing
regulations and procedures,

(i) Incorporation by reference:

(A) Revisions to the Air Pollution
Control Rules of the State of North
Dakota Chapters 33-15-01, 33-15-02, 33—
15-03, 33-15-04, 33-15-05, 33-15-07, 33—
15-10, 33-15-11, 33-15-14, and 33-15-15,
inclusive, and the addition of a new
chapter 33-15-20 which were effective
on October 1, 1987.

[FR Doc. 89-11423 Filed 5-11-89; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-3565-4]

Approval and Promulgation of
Implementation Plan; State of New

Mexico; Particulate Matter (PM10)
Group Il Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

sumMMARY: This Federal Register notice
approves a revision to the New Mexico
State Implementation Plan (SIP) that
commits the New Mexico Environmental
Improvement Division to conduct
particulate matter ambient air
monitoring, data analyses, reporting,
and submittal of control strategies (if
any necessary) for the areas which were
identified as particulate matter (PMio)
Group II areas in the Federal Register
notice of August 7, 1987 (52 FR 292383).
This revision is partially in response to
the requirements of the PM,, National
Ambient Air Quality Standards that
were promulgated by the EPA in the
Federal Register notice of July 1, 1987 (52
FR 24634). This action today only
approves the New Mexico PMjo Group II
SIPs (committal SIPs) for the areas cited
in this notice. The EPA will publish its
action on the remaining PM;e SIPs
(including Bernalillo County) under
separate notices at a later date.

Today's notice is published to advise
the public that the EPA is approving the
New Mexico State PM;o Group II SIPs.
The rationale for this approval is
contained in this notice.

DATE: This action will be effective on
July 11, 1989, unless notice is received
within 30 days that adverse or critical
comments will be submitted. If the
effective date is delayed, timely notice
will be published in the Federal
Register.

ADDRESSES: Copies of the State’s
submittal and other information are
available for inspection during normal
business hours at the following
locations. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least twenty-hours before the
visiting day.

SIP New Source Section, Air Programs
Branch, Air, Pesticides and Toxics
Division, Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Dallas, Texas 75202, Telephone: (214)
655-7214.

Air Quality Bureau, New Mexico
Environmental Improvement Division,
P.O. Box 968, Santa Fe, New Mexico.
Telephone: (505) 827-0042.

FOR FURTHER INFORMATION CONTACT:
Mr. J. Behnam, P.E.; SIP New Source
Section, Air Programs Branch,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, Telephone: (214) 655-7214.

SUPPLEMENTARY INFORMATION:
Background

The Clean Air Act requires the EPA
Administrator to set and periodically
reexamine national ambient air quality
standards. Section 108 of the Act directs
the Administrator to identify
widespread pollutants that endanger
public health or welfare and to issue air
quality criteria for them. The intent of
these air quality criteria is to reflect the
latest scientific information useful in
indicating the kind and extent of all
identifiable effects on public health or
welfare that may be expected from the
presence of a pollutant in the ambient
air. In addition, section 109 requires the
Administrator to establish “primary"
standards to protect public health and
“secondary’’ standards to protect public
welfare for pollutants identified under
section 108, Once the Federal standards
have been set, section 110 of the Act
requires that States submit State
Implementation Plans (SIP), which
contain control measures needed to
attain the health based standards within
specific statutory deadlines and to
attain standards for welfare effects
within a reasonable time.

Statutory Requirements

The Clean Air Act (amended August
1977) establishes a joint State and
Federal program to control air pollution.
Under sections 108 and 109 of the Act,
the EPA is responsible for issuing air
quality criteria and promulgating
National Ambient Air Quality Standards
(NNAQS). The States have primary
responsibility for implementing the
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NAAQS. Under section 110 of the Act,
each State must develop and submit to
EPA a plan that provides for attainment
and maintenance of each NAAQS as
expeditiously as practicable within
three years of the approved date of SIP.
The State is required to adopt and
submit a SIP revision to the EPA within
nine months after the promulgation or
revision of a primary NAAQS. The EPA
must review each SIP and approve or
disapprove its provisions. If the State
fails to submit a plan, or the EPA finds
the plan inadequate, a Federal program
may be instituted in place.

In fulfilling the requirements of the
Act, the EPA promulgated the
particulate matter (PMio) rules on July 1,
1987. The PM, rules replaced the former
standards for total suspended
particulate matter (TSP) with a new
indicator that includes particulate
matters with the aerodynamic diameters
less than or equal to a nominal 10
micrometers (PMio) as measured by a
reference method established by the
EPA. The new 24-hour primary (health-
based) standards limit PMio to 150
micrograms per cubic meter of air. In
addition to the 24-hour standard, a new
annual standard is set at 50 micrograms
per cubic meter.

PM,s SIP Requirements

The EPA implemented the PM;o
NAAQS under section 110 of the Act.
The States and EPA began developing a
monitoring network in 1983 to determine
the concentrations of PM;e at various
locations. Initially, the network targeted
areas with high concentrations of total
suspended particulates (TSP). Since the
quantity of good quality ambient PM;,
data was limited, yet the States had a
significant amount of TSP data, EPA
developed a procedure for determining
the probability that an area would
violate the PM;o NAAQS. The EPA has
placed all the counties in the nation into
three groups based on their probability
of violating the PM;s NAAQS. Under
this scheme, the area of each state was
classified as Group I, II, or IIl. The
Group | areas are those areas with a
high probability of not attaining the
standards, Group Il are those areas
where existing air quality data are not
sufficient to determine if they are
attaining the standards, and Group III
areas are those with a high probability
of attaining the NAAQS without
revisions to the existing control
strategies. The list of PM;o Group I and
Group 1l areas was published in the
Federal Register notice of August 7, 1987
(52 FR 29383).

The States are required to submit SIPs
for all areas in Group I within nine
months of NAAQS promulgation, but

these SIPs need not contain full control
strategies and demonstrations of
attainment and maintenance. Instead,
States may submit “committal’ SIPs that
supplement the existing SIPs with
enforceable commitments to: (a) Gather
ambient PMy, data, at least to an extent
consistent with minimum EPA
requirements and guidance; (b) Analyze
and verify the ambient PM;o data and
report 24-hour PM;o NAAQS
exceedances to the Regional Office
within 45 days of each exceedance; (c)
When an appropriate number of
verifiable 24-hour NAAQS exceedances
becomes available or when an annual
arithmetic mean above the level of the
annual PM;o NAAQS becomes
available, acknowledge that a
nonattainment problem exists and
immediately notify the Regional Office;
(d) within 30 days of the notification
referred to in (c) above, or within 37
months of promulgation, whichever
comes first, detemine whether the
measures in the exising SIP will assure
timely attainment and maintenance of
the primary PM, standards, and
immediately notify the Regional Office;
and (e) Within 6 months of the
notification referred to in (d) above,
adopt and submit to EPA & PM;o control
strategy that assures attainment as
expeditiously as practicable but no later
than three years from approval of the
committal SIP.

State Submission

The EPA has identified six Group II
areas in the State of New Mexico;
namely Bernalillo, Dona Ana, Grant,
Sandoval, Sante Fe, and Taos counties.
The New Mexico Air Quality Control
Act (NMAQCA) allows, by ordinance,
“A” class counties and any municipality
within an “A” class county to create
municipal, county, or joint air quality
board to administer and enforce the
provisions of the NMAQCA. The City of
Albuquerque and Bernalillo county have
jointly established such a board for
administration and enforcement of
NMAQCA because Bernalillo County is
an “A" class county. Therefore, the City
of Albuquerque and Bernalillo County
Air Quality Control Board has submitted
a PM;o Group II SIP through the
Gaovernor's office for Bernalillo county
that will be processed by the EPA under
a separate action at a later date.

On August 19, 1988, the Governor of
New Mexico submitted a comprehensive
SIP revision for meeting the
requirements of the PMyo program (52 FR
24634) including the five Group II areas:
Dona Ana, Grant, Sandoval, Sante Fe,
and Taos counties. Before the
Governor's submission, the New Mexico
Environmental Improvement Board

adopted part of this plan revision on
July 7, 1988, and the remainder on July 8,
1988. The State regulatory amendments
were filed on August 1, 1988, at the State
Records Center and became effective
thirty {30) days after filing. The PMio
Group II SIP revision contained (1) area
description, (2) monitoring and quality
assurance plan, (3) commitments on the
procedures and milestones for meeting
the Federal mandate, and (4) a letter of
commitment from the Director of New
Mexico Environmental Improvement
Division. The Director's letter fully
commits the State to comply with the
PMo Group Il requirements, and the
content of this letter is stated below:

This letter is in reference to PM;o Group Il
State Implementation Plan (SIP)
requirements. In response to the requirements
of the July 1, 1987 Federal Register notice on
PMyo, the Environmental Improvement
Division has prepared a Committal SIP for
Group 1l areas. As expressed in this SIP
revision, the Division is committing to carry
out all required actions such as monitoring,
reporting, emission inventory development,
and other tasks necessary to satisfy the SIP
requirements for PM,o Group II areas.

The specific commitments for
monitoring, data analysis, and reporting
of the PMo Group Il areas are given in
the SIP and quoted as follows:

VI. Commitments for Group II areas

At the Group Il sites described above the
Division commits to the following actions as
specified in "Requirements for Group i
Areas" in the Federal Register, 52 Fed. No.
1286, pp. 24681 (July 1, 1987).

1. Monitoring: Unless a different frequency
is requested by EPA, the Division will
monitor at these sites during every other 24
hour period. Data collection will begin by
August 1, 1988. All data will be collected and
analyzed as expeditiously as possible. All
monitoring will be performed in accordance
with standard procedures delineated in 40
CFR Part 53, "Ambient Air Monitoring
Reference and Equivalent Methods", and Part
58, “Ambient Air Quality Surveillance for
Particulate Matter”.

2. Exceedances: The Division will report
any exceedances of 24-hour PMis NAAQS o
EPA Region VI within 45 days of when the
exceedance becomes known to the Siate,

3. Nonattainment Acknowledgment: The
Division will follow the provisions of section
2 of the PMyo SIP Development Guideline
(June 1987) to determine the attainment
status of the Group Il areas based on PMio
monitoring data. When it is determined per
the above guideline that an area is in
nonattainment of the 24-hour or annual PM;,
NAAQS, the Division will acknowledge the
nonattainment status and promptly notify
EPA Region VL

4. SIP Adequacy Determination: Within 30
days of a notification to EPA Region Viof a
nonattainment determination, or by August
31, 1990, whichever comes first, the Division
will determine whether the measures in the
existing SIP will assure timely attainment
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and maintenance of the 24-hour and annual
average PMio NAAQS and promptly notify
EPA Region VI In making this determination
the Division will consider the following
factors:

(A) Air quality data will be analyzed to
determine if attainment can be demonstrated
in accordance with 40 CFR Part 50, Appendix
K or the “Guideline on Exceptions to Data
Requirements for Determining Attainment of
Particulate Matter Standards" in the absence
of adequate PMy data.

(B) The existing control strategy will be
reviewed to ensure it is fully implemented
and enforced. This will include a
determination as to whether the provisions of
AQCR 801—Excess Emissions During
Malfunction, Startup, Shutdown, or
Scheduled Maintenance are adequate to
prevent circumvention of particulate matter
emission limitations.

(C) Emission inventories and source
limitations will be evaluated to determine if
increases from actual to allowable emissions
could cause exceedances of the PMjo
NAAQS. By August 31, 1989, the division will
prepare the necessary emission inventory to
make this determination. The inventory will
be prepared according to the procedures and
guidelines provided in the PMy, SIP
Development Guidelines and the
memorandum of 10/2/87 from D. Tyler to
EPA Regional Offices.

It is understood that the deadline of August
31, 1990 does not allow sufficient time for the
Division to obtain 3 years of ambient
monitoring data, which is the minimum data
requirement to show attainment of the PMyo
NAAQS per 40 CFR Part 50, Appendix K.
Therefore, if the Division determines in the
required SIP adequacy determination filed by
August 31, 1990 that the existing SIP is
adequate, the conclusion must be viewed as
preliminary. For this case, the Division will
send an addendum to the determination to
EPA within 30 days of the completion date of
3 years of PM;o data. At that time, should the
Division now determine that the area is in
fact nonattainment, the Division will follow
the requirements of items 3, 4, and 5 of this
section.

5. Control Strategy: If the Division
determines that & nonattainment situation
exists and subsequently finds the existing SIP
to be inadequate for timely attainment and
maintenance of the PMio NAAQS, the
Division will adopt and submit to EPA Region
VI a PM;q control strategy within 6 months of
the SIP adequacy notification required in item
4 above. The control strategy will assure
attainment of the PM;oc NAAQS as
expeditiously as practicable but no later than
3 years from the date EPA approves this PM;o
committal SIP revision. The Division may
request an additional 2 years to reach
attainment for any Group Il site where
monitoring data has demonstrated a
nonattainment situation. The control strategy
will be developed in accordance with PMq
SIP Development Guideline, EPA-450/2-86~
001, June 1987,

The Governor's submission of August
19, 1988, also included the revisions
required for PM;o Group 111 (i.e.,
monitoring network, other regulatory

changes, and a request for redesignation
of the total suspended particulate matter
nonattainment areas to the
unclassifiable status); however, today’s
action only approves the PMiq Group 11
SIPs (committal SIPs) for the areas cited
earlier in this notice, The EPA will
publish its action on the remaining PMio
SIP (statewide regulatory requirements)
and the City of Albuquerque/Bernalillo
County PM; SIPs under separate
notices at a later date.

Final Action

The EPA has reviewed the State's
submittal and determined that the
Statecommitments and procedures are
adequate for monitoring, data analysis,
reporting, and subsequently submitiing a
SIP revision (if any required) for the
PM,o Group Il areas. In addition, the
EPA finds that the State commitments
are in conformance with the specific
requirements of the PM;o Group II areas
of the July 1, 1987 Federal Register
notice (52 FR 24634). However, the EPA
wants to clarify paragraph number 5 of
the State commitments, as quoted in this
notice, that refers to the possibility of
State commitments, as quoted in this
notice, that refers to the possibility of
State requesting extension under section
110(e) of the Clean Air Act beyond the
maximum three-year period allowed in
section 110(a)(2)(A) of the Act. Section
110(e) of the Act allows the
Administrator of EPA to grant a two-
year extension to the State in certain
cases if the requirements of this section
of the Act are satisfied by the State. The
Administrator can not grant any
extension solely by a request unless the
conditions specified under section 110(e)
are completely and clearly supported by
actual data, documentation, and other
evidence that the area in question can
not attain the PMic NAAQS within the
three-year period, Therefore, the EPA,
with clarification stated above, is
approving the New Mexico PM; Group
II SIP for Dona Ana, Grant, Sandoval,
Santa Fe, and Taos counties.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
60 days from the date of publication
unless, within 30 days of its publication,
notice is received that adverse or
critical comments will be submitted. If
such natice is received, this action will
be withdrawn before the effective date
by publishing two subsequent notices.
One notice will withdraw the final
action and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period. If no comments are received, the

public is advised that this action will be
effective on July 11, 1989.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United Stales
Court of Appeals for the appropriate
circuit by July 11, 1989. This action may
not be challenged later in proceedings to
enforce its requirements (See section
307(b)(2)).

Under 5 U.S.C. section 605(b), I certify
that this SIP revision will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709).

This rulemaking is issued under the
authority of section 110 of the Clean Air
Act, 42 U.S.C. 7410.

Lists of Subjects in 40 CFR Part 52

Air pollution controls, Particulate
matter.

Date: April 17, 1989.
Robert E. Layton, Jr.,
Regional Administrator.

PART 52—[AMENDED]

Title 40, Part 52 of the Code of Federal
Regulations is being amended as
follows:

Subpart GG—New Mexico

1. The authority citation for Part 52
continues to read as follows:

Authority; 42 U.S.C. 7401-7642.

2. A new § 52,1637 is added as
follows:

§ 52.1637 Particulate Matter (PM;,) Group
1l SIP commitments,

(a) On August 19, 1988, the Governor
of New Mexico submitted a revision to
the State Implementation Plan (SIP) that
contained commitments, from the
Direclor of New Mexico Environmental
Improvement Division, for implementing
all of the required activities including
monitoring, reporting, emission
inventory, and other tasks that may be
necessary to satisfy the requirements of
the PMis Group Il SIPs, The New Mexico
Environmental Improvement Board
adopted this SIP revision on July 7 and
8, 1988.

(b) The State of New Mexico has
committed to comply with the PMio
Group II State Implementation Plan
(SIP) requirements, as articulated in the
Federal Register notice of July 1, 1987 (52
FR 24670), for Dona Ana, Grant,
Sandoval, Santa Fe, and Taos counties
as provided in the New Mexico PMyo
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Group 11 SIPs. In addition to the SIP, a
letter from the Director of New Mexico
Environmental Improvement Division,
dated july 15, 1988, stated that:

This letter is in reference to PM;e Group Il
State Implementation Plan (SIP)
requirements. In response to the requirements
of the July 1, 1987 Federal Register, notice on
PM;o, the Environmental Improvement
Division has prepared a Committal SIP for
Group 1I areas. As expressed in this SIP
revision, the Division is committing to carry
out all required actions such as monitoring,
reporting, emission inventory development,
and other tasks necessary to satisfy the SIP
requirements for PM,o Group Il areas.

[FR Doc. 83-10469 Filed 5-11-89; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 261
[ SW-FRL-3569-8]

Hazardous Waste Management
System: Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final Rule.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) today is
granting a final one-time exclusion from
the lists of hazardous wastes contained
in 40 CFR 261.31 and 261,32 for a specific
waste generated by Merck & Company,
Incorporated, Elkton, Virginia. This
action responds to a delisting petition
submitted under 40 CFR 260.20, which
allows any person to petition the
Administrator to modify or revoke any
provision of Parts 260 through 268, 124,
270, and 271 of Title 40 of the Code of
Federal Regulations, and under 40 CFR
260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a “generator-specific” basis from the
hazardous waste lists.

EFFECTIVE DATE: May 12, 1989.
ADDRESSES: The public docket for this
final rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW. (Room M2427), Washington
DC 20460, and is available for viewing
from 9:00 a.m. to 4:00 p.m., Monday
through Friday, excluding Federal
holidays. Call (202) 475-9327 for
appointments. The reference number for
this docket is “F-89-MLEF-FFFFF", The
public may copy material from any
regulatory docket at a cost of $0.15 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800} 424—
9346, or at (202) 382-3000. For technical
information concerning this notice,

contact Linda Cessar, Office of Solid
Waste (0S-343), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 204860, (202) 475-9828,
SUPPLEMENTARY INFORMATION:

I. Background
A. Authority

Under 40 CFR 260.20 and 260.22,
facilities may petition the Agency to
remove their wastes from hazardous
waste control by excluding them from
the lists of hazardous wastes contained
at 40 CFR 261.31 and 261.32. Petitioners
must provide sufficient information to
EPA to allow the Agency to determine
(1) that the waste to be excluded is not
hazardous based upon the criteria for
which it was listed, and (2) that no other
hazardous constituents are present in
the wastes at levels of regulatory
COncerm.

B. History of the Rulemaking

Merck & Company, Incorporated
(Merck), located in Elkton, Virginia,

‘petitioned the Agency for a one-time

exclusion of certain solid wastes
generated at its facility and contained in
an on-site fly ash lagoon. After
evaluating the petition, EPA proposed,
on September 27, 1988, to exclude
Merck's waste from the lists of
hazardous waste under 40 CFR 261.31
and 261.32 (see 53 FR 37601).

This rulemaking addresses public
comments received on the proposal and
finalizes the proposed exclusion.

I1. Disposition of Delisting Petition

A. Merck & Company, Incorporated,
Elkton, Virginia

1. Proposed Exclusion

Merck petitioned the Agency for an
exclusion of its incinerator fly ash
contained in an on-site lagoon. The fly
ash is derived from and listed as EPA
Hazardous Waste No. F002. Merck
petitioned to exclude its waste because
it does not believe that the waste meets
the criteria of the listing. Merck further
believes that the waste is not hazardous
for any other reason (i.e., there are no
additional constituents or factors that
could cause the waste to be hazardous).
In support of its petition, Merck
submitted (1) a detailed description of
its manufacturing and treatment
processes, including schematic
diagrams; (2] a list of raw materials used
in the manufacturing processes; (3)
results from total constituent analyses of
the fly ash contained in the lagoon for
methylene chloride, 1,1,1-
trichloroethane, and certain other
hazardous organic constituents
potentially present in the waste; (4)
results from EP toxicity and total

constituent analyses for the EP toxic
metals and nickel; (5) results from total
cyanide analyses; (6) mass balance
calculations for methylene chloride,
benzene, chloroform, and xylene to
provide maximum possible
concentrations in the fly ash; (7} results
from total oil and grease analyses; (8)
test data on the hazardous waste
characteristics of the fly ash; and (9)
ground-water monitoring information
(analytical data and hydrogeologic
information) relevant to the lagoon.

The Agency evaluated the information
and analytical data provided by Merck
in support of its petition and determined
that the hazardous constituents found in
the petitioned waste would not pose a
threat to human health and the
environment. Specifically, the Agency
used its Vertical and Horizontal Spread
(VHS) model and Organic Leachate
Model (OLM) to predict the potential
mobility of the hazardous constituents
found in the petitioned waste. The
Agency also evaluated ground-water
monitoring information submitted in
support of Merck's petition. Based on
these evaluations, the Agency
determined that the constituents in
Merck's waste would not leach and
migrate at concentrations above the
health-based levels used in delisting
decision-making. See 53 FR 37601,
September 27, 1988, for a more detailed
explanation of why EPA proposed to
grant Merck's petition for the fly ash
contained in its lagoon.

2. Agency Response to Comments

The Agency received public
comments on the proposed rule from one
interested party. The commenter
opposed the Agency's proposed
decision, indicating the Merck has not
submitted sufficient evidence to
demonstrate that its waste is non-
hazardous. The comments related to the
following areas: (1) Sampling
procedures/methodologies, (2)
analytical method, detection limits, and
parameters, (3) mass balance
calculations, (4) VHS model data versus
real data, (5) interpretation of ground-
water monitoring data, and (6) other
comments. The Agency's responses to
these comments are discussed in the
following sections.

a. Sampling Procedures/
Methodologies. The commenter stated
that the "fixed grid" sampling technique
used by the petitioner for sample
location selection was inappropriate
because it did not consider horizontal
variability. The commenter suggested
that sampling points should have been
randomly spaced on a horizontal grid.

The Agency has compared the
representativeness of fixed grid
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sampling approaches like Merck's to
random sampling. The results of this
study, which statistically determined the
probabiity of locating areas of high
concentration within a waste
management unit, demonstrate that
fixed grid sampling is at least as likely
to detect "hot spots™ (i.e., areas of high
concenfrations of hazardous
constituents) as random sampling. (See
the RCRA public docket for this notice
for a summary of this statistical study.)
Therefore, for the fly ash lagoon, the
Ageney believes that the combined
results of the fixed grid sampling
conducted in 1982, 1984, and 1985 are
sufficiently representative of the waste
in the'lagoen.

The commenter asserted that because
process changes occurred in the
wastewater trealment system during the
period in which wastes were discharged
to the fly ash lagoon (between 1980 and
1985), vertical stratification of ash in
Merck's lagoon is likely. Therefore,
Merck's grab samples were not
representative of all of the waste in the
lagoon and full-core samples should
have been collected.

Because of changes in Merck’s
manufacturing and treatment processes
which occurred during the life of the
petitioned unit, the Agency agrees with
the commenter that the petitioned fly
ash may exhibit vertical variability. The
Agency generally requests petitioners to
collect full-core samples from such
potentially stratified wastes. However,
in Merck’s case, the ash depth in the
lagoon averaged only 16 inches, with no
depth greater than 19 inches.
Furthermore, it is expected that the ash
in the lagoon is not compacted. For
these reasons, the Agency believes that
Merck’s grab sampling approach
(dredging the ash layer with a bucket)
should have obtained material from all
potential fayers of the lagoon ash and,
thus, represents any vertical
stratification of waste in the lagoon.

b. Analyvtical Methods/Detection
Limiis/Parameters. The commenter
stated that analytical methods used for
organic constituent analyses of Merck’s
waste did not always conform with SW-
846 analytical methods and that Merck
did not provide any explanation
regarding this deviation.

The Agency allows petitioners to use
EPA-approved methods other than those
listed in "Test Methods for Evaluating
Solid Wastes: Physical/Chemical
Methads,” U.S. EPA, Office of Solid
Waste and Emergency Response,
Publication SW-848 (third edition),
November 1986 (SW-846), if those
methods are appropriate for the
petitioned waste. The Agency notes that
in cases where SW-846 methods were

not used, Merck used EPA-approved
methods fram “Methods for Chemical
Analysis of Water and Waste," USEPA,
1979, or “"Methods for Organic Chemical
Analysis of Municipal and Industrial
Wastewater," USEPA, 1982, The Agency
believes that these methods are
acceptable for the analysis of Merck's
fly ash.

The commenter stated that the
detection limits achieved by Merck for
the organic constituents exceed the
practical quantification limits (PQLs)
suggested in SW-848 for such a waste
matrix. The commenter also noted that
Merck was able to gquantify
concentrations of benzene in the range
of 0.006 ppm to 22 ppm frem carbon
cake selids collected from a carbon cake
pit near the lageon, but could only
achieve detection limits of 1.0 ppm for
the lagoon fly ash.

As stated in the proposed exclusion,
the Agency believes that the detection
limits achieved by Merek, obtained
using appropriate amalytical methods,
represented, at the time, the lowest
quantifiable concentrations for the
organic constituents. In addition, Merck
provided mass balance demonstrations
for methylene chlaride, benzene,
chloroform, and xylene to further show
that these hazardous constituents could
not be present in the waste at levels of
concern. The commenter’s comparison
of the detection limits achieved for
analyses of carbom cake solids and the
fly ash is not valid because of the
differences between the sample
matrices. The Ageney notes that it does
request petitioners to collect and
analyze additional representative
samples when the Agency's evaluation
indicates that reported PQLs were not
the lowest quantifiable concentrations
of hazardeus constituents in the waste,
and when the reported PQLs indicate
that constituents could be present at
hazardous levels. In Merck's case,
however, EPA believes that the
detection limits were adequate.

The commenter also stated that the
Oily Waste Extraction Procedure
(OWEP) should have been used in lieu
of the standard Extraction Procedure
(EP) for all leachate analyses, because 2
of 4 samples collected by Merck in 1985
had total oil and grease (TOG] levels
that exceeded one percent. When the
total oil and grease content exceeds one
percent, petitionees are requested to
medify the standard EP procedure in
accordance with the OWEP
methodalogy. (Wastes having more than
one percent total oil and grease either
may have significant concentrations of
constituents of concern in the oil phase
which may not be assessed using the
standard EP leachate procedure, or the

concentration of oil and grease may be
sufficient to coat the solid phase of the
sample and interfere with the leaching
of metals from the sample.] The
commenter suggested the possibility that
these levels were not a resuit of
laboratory error, as claimed by Merck,
but were imstead the result of
unidentified discharges to the lagoon.

In 1987, after reviewing the 1985 TOG
data and discussing the issue with
Merck, the Agency allowed Merck to
provide additional sampling data to
demonstrate that TOG levels in the ash
did not exceed one percent. As a matter
of policy in cases such as this, the
Agency allows petitioners fo provide
evidence to sufficiently demonstrate
that a laboratory error has occurred. As
noted by the commenter, the petitioner
submiftted data from analyses of ten
samples of the waste that were
analyzed fer TOG in 1987. The TOG
levels in these samples ranged from
0.0019 to 0.135 percent. Based on these
results and the TOG levels (0.63, 0.33,
and &:49 percent] for the three
representative samples of the waste that
were collected and analyzed for TOG in
1984, the Agency maintains its belief
that the 1985 TOG data were most likely
a result of laboratory error. Regardless
of the source of the oil and grease in the
waste, which the Agency believes could
be attributed to de minfmus losses of oil
and grease from normal manafacturing,
maintenance, and transportation
operations as suggested by the
petitioner, we believe Merck has
demonstrated that the TOG content of
the waste is less then one percent.
Furthermore, the Agency is not aware of
any discharges to the lagoon which
would contain significant levels of ail
and grease, nor did the commenter
suggest what the “unidentified sources
of oil and grease” could be.

The commenter suggested that the
analytical work requested of the
petitioner was incomplete because a//
collected samples were not analyzed for
the EP leachate and total constituent
concentrations of the EP metals, nickel
and cyanide; total constituent
concentrations of hazardous organic
constituents potentially present in the
waste; TOG content; and the
characteristics of ignitability, reactivity,
and corrosivity.

Merk’s fly ash lagoon dimensions are
100 feet by 200 feet. According to
standard delisting protecol provided in
“Petitions to Delist Hazardous Wastes—
A Guidance Manual," U.S. EPS, Office
of Solid Waste, (EPA /530-SW-85-003),
April 1985, petitioners like Merck, with
lagoons of less than 40,000 square feet,
are required to conduct analyses on at
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least four representative samples. The
1982 samples were determined not to be
fully representative of the waste,
therefore all of the analyses performed
in 1982 were repeated on representative
samples collected in 1984 and 1985.
These analyses included: EP leachate
and total constituent analysis for the EP
toxic metals and nickel, total constituent
analysis for cyanide, total constituent
analysis for hazardous organic
constituents potentially present in the
waste, total oil and grease analysis, and
the determination of ignitability,
reactivity, and corrosivity. TOG
analyses were only performed on the
1984 and 1985 samples because the
Agency did not initiate the use of the
OWERP for oily waste matrices until
1984, Additional TOG analyses were
requested in 1987 to confirm that TOG
did not exceed one percent. Therefore,
the Agency believes that Merck's
analyses are complete and fully
characterize the waste.

c. Mass Balance Calculations. The
commenter stated that the 96.1 percent
Biochemical Oxygen Demand (BOD)
removal rate assumed by Merck for the
wastewater treatment system was not
appropriate because of the changes in
Merck's wastewater treatment
processes which occurred between 1980
and 1985. Instead, the commenter
believed the lowest BOD removal rate in
effect during this period should be used
in the mass balance calculations in
order to quantify the maximum
concentrations of constituents in the
waste. (The Agency notes that Merck
justified the use of this removal rate in
the mass balance calculations by citing
the EPA's Effluent Guidelines for the
Pharmaceutical Industry, which states
that the average removal rate for a
direct discharge biological system for
priority pollutant solvents is 96.1
percent. Furthermore, Merck claims that
their wastewater treatment is state-of-
the-art and consistently averages 96-98
percent removal for priority pollutant
solvents.)

As a result of this comment, the
Agency re-evaluated Merck's mass
balance demonstration with respect to
conditions of the wastewaler treatment
system as it existed in 1982, when the
petition was submitted. The only
process change that occurred prior to
1982 was the removal in March, 1981 of
1,1,1-trichloroethane from the list of
materials influent to the wastewater
treatment plant. Because no
modifications were made to the
operation of the wastewater treatment
system between 1980 and 1982, the
Agency believes that removal efficiency
for priority pollutants would not have

changed during this period. The process

changes that occurred between 1982 and

1985 most likely would have increased

the removal of the organic constituents

which were considered in the mass
balance demonstration. For example,

Merck's removal of the primary

sedimentation basin and rough trickling

filters in 1983 eliminated those sludges
influent to Merck’s sludge handling
system that would have had the highest
concentrations of organic constituents.

(See the RCRA public docket for the

proposed notice for a detailed

discussion of Merck's wastewater
treatment process modifications.) In
addition, the Agency believes that the

96.1 percent removal in the mass

balances is acceptable for the entire

period for the following reasons:

* Data from the sludge partitioning
analysis for municipal wastewater
treatment plants similar to Merck's,
presented in the “Report to Congress
on the Discharge of Hazardous Waste
to POTWs," USEPA, Office of Water,
1986, shows that the following
percentages of these constituents are
transferred from influent to
acclimated sludge: methylene chloride
(14 percent), benzene (2 percent),
chloroform (2 percent), and xylene (15
percent).

* Because all four constituents are
volatile, it is highly likely that a
significant percentage of these
constituents were air stripped during
the equalization and neutralization
stages prior to biological treatment.

* Due to the volatility of these
constituents, additional removal was
undoubtedly achieved in the sludge
handling system, where waste sludge
was treated for several days in
aeration basins.

The Agency also reexamined the mass
balance for methylene chloride, the
constituent that generated a compliance
point concentration closest to its level of
regulatory concern. To clearly
understand the impact of BOD removal
rate on the methylene chloride mass
balance demonstration, the Agency
back-calculated the BOD removal rate
necessary to ensure that methylene
chloride levels at the compliance point
are below the corresponding health-
based level used in delisting
decisionmaking. The Agency calculated
this “necessary” removal rate to be 72.5
percent, which is significantly less than
the 96.1 percent removal rate expected
to be achieved by Merck’s wastewater
treatment system. (See the RCRA public
docket for today's notice for
documentation of these calculations.)

The commenter stated that a
destruction and removal efficiency

(DRE) of 99.99 percent for hazardous
waste incinerators is a RCRA
performance goal that is not easily
achieved and that most incinerators do
not meet this level without madification.

The Agency believes that most
incinerators can readily achieve a DRE
of 99.99 percent for organic constituents
in fly ash and many achieve 99.99
percent. For multiple-hearth incinerators
such as Merck's, that are designed to
both burn and volatilize organic
constituents, the assumption of 99.99
percent destruction is reasonable, as
documented in several sources,
including the “Background Document for
Kiln Regulatory Impact Analysis,"”
USEPA, Office of Solid Waste, 1984.
These sources verify that a 99.99 percent
DRE is commonly achieved for volatile
organic constituents such as methylene
chloride, benzene, chloroform, and
xylene, as measured in the resulting fly
ash.

In order to address this comment
further and to illustrate clearly the
impact of DRE on Merck's mass balance
demonstration, the Agency reexamined
Merck's mass balance demonstrations
using a less stringent DRE of 99.9. This
DRE was achieved for volatile organic
constituents by virtually all kiln
incinerators tested to support
preparation of the “Background
Document for Kiln Regulatory Impact
Analysis' described above. For this
DRE, the compliance-point
concentrations of methylene chloride,
benzene, chloroform, and xylene were
calculated as presented in Table 1.

TABLE 1
VHS Model: Compliance-Point Concentrations (ppm)

Fly Ash (Assuming 99.9 Percent Destruction Effi-
ciency)

Comphance- Levels of
Constituents Point Regulatory
Concentrations Concermn !
Methylene
Chloride........ 0.0010 0.0047
Chiloroform....... 0.0001 0.0057
Benzene........... 0.0001 0.005
Xylene ... 0.0005 70.

! See “Docket Report on Health-based Regulatory
Levels and Solubilities Used in the Evaluation of
Delisting Petitions,” June 8, 1988, located in the
RCRA Public Docket.

As shown, the compliance-point
concentrations of these constituents,
assuming a DRE of 99.9 percent, are still
below the delisting health-based levels
of concern.

The commenter noted that the mass
balance calculation for methylene
chloride yields a total methylene
chloride concentration in the waste that
exceeds the level of regulatory concern.
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The Agency recognizes that the total
constituent concentration of methylene
chloride exceeds the delisting health-
based level and indirectly noted so by
the data presented in the proposed
exclusion (see 53 FR 37604). However,
the Agency does not believe it is
appropriate to evaluate Merck's waste
by comparing the total canstituent
concentration of methylene chloride to
the delisting health-based level used for
consumption of ground water. The
Agency'sevaluation of Merck's waste is
based on the leachability of hazardous
constituents from the ash and the
ultimate environmental fate and
transport of these constituents. The
Agency used the Organic Leachate
Meodel (OLM) to predict the leachable
portion of the organic constituents in the
waste. The results of the OLM analyses
were used with the Agency’s vertical
and horizontal spread (VHS) model to
determine compliance-point
concentrations. As presented in the
September 27, 1988 proposed exclusion,
the calculated compliance-point
concentration for methylene chloride is
0.00018 ppm which is below the delisting
health-based level of 0.0047 ppm.

d. VHS Modeling Data versus Real
Data. The commenter stated that due to
unreasonable assumptions in the mass
balance calculations, the input data
used by EPA far the OLM/VHS models
led to an underestimation of the
potential for contamination from the
lagoon. To support this assertion, the
commenter provided a comparison of
the calculated compliance-point
concentrations: for chloroform, benzene,
xylene, arsenic, lead, and nickel, and

actual ground-water monitoring data for
these constituents.

The Agency has already addressed
the commenter’s criticism of the mass
balanee calculations. As noted
previously, the Agency believes that the
mass balance calculations were valid
and were appropriate input parameters
for the OLM/VHS models.

The Agency uses models such as the
OLM and VHS model to estimate the
potential migration of hazardous
constituents from the unregulated
disposal of petitioned wastes. The
Agency also considers any other
available information, such as ground-
water monitering data relevant to the
petitioned waste, to characterize the
impact on ground-water quality (if any)
from the disposal of the waste. Because
of the differences between the
hypothetical VHS landfill and Merck's
fly ash lagoon and other site-specific
conditions (e.g, the compliance point
assumed by the VHS is a well 500 feet
dewngradient from the unit, while the
wells monitoring the unit are much
closer), the Agency recognizes that the
calculated compliance-point
concentrations for Merck's waste would
not necessarily correspond directly with
ground-water monitoring data.
Furthermore, the VHS model does not
consider impacts on ground-water
quality associated with wastes other
than the petitioned waste fe.g:, alternate
sources of contaminatien]. In this case,
the Agency believes that gronnd-water
quality beneath the petitioned unit is
being affected by releases from other
solid waste management units at this
facility. Therefore, the Agency used
VHS model results in conjunction with

actual ground-water monitoring data to
fully evaluate (not to verify) the impacts
of the disposal of Merck's waste. Both
the calculated compliance-peint
concentrations for all constituents and
the actual ground-water concentrations
for all constituents except benzene
(discussed below) are below the
Ageney’s levels of regulatory concern.

e. Interpretation of Ground-Water
Monitoring Data. In the proposed
exclusion, the Agency stated that it had
reviewed six rounds of ground-water
monitoring data for Merck's fly ash
lagoon. The ground-water monitoring
data were collected from seven wells,
three upgradient (MW-14 through MW-
16) and four downgradient (MW-17
through MW-20) of the fly ash lagoon,
that are monitored in compliance with
40 CFR Part 265, Subpart F
requirements. (Figure 1 presents a map
of the site, including the location of
waste management units and ground-
water monitoring wells.) The Agency
stated that review of the six rounds of
data indicated that the concentrations of
all hazardous constituents analyzed
pursuant to Subpart F, except benzene,
were below the Agency's delisting
health-based levels of concern or
acceptable method detection limits. In
the propesed exclusion, the Agency
presented ground-water monitoring data
for benzene which showed that a single
ground-water sample collected from
downgradient well MW-17 on
December 15, 1986 contained benzene at
a concentration of 0.006 ppm, which
exceeds the Agency's 0.005 ppm level of
concern for benzene.

BILLING CODE. 8560-50-M
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Figure 1. Location of Fly Ash Lagoon in Relation to Other
Suspected Sources of Benzene
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In the proposed exclusion, the Agency
stated that it believes that the petitioned
waste is not the source of elevated
concentrations of benzene in ground
water. The Agency's justification for this
conclusion is two-fold. First, benzene
was not detected in representative
samples of the petitioned waste and is
not expected to be present in the
petitioned waste at significant
concentrations (based on mass balance
calculations which consider both the
destruction efficiency of the incinerator
which generated the fly ash and the
removal efficiency of Merck’s
wastewalter treatment system). In
addition, the Agency believes that
Merck sufficiently demonstrated that
other solid waste management units in
the vicinity of the fly ash lagoon (e.g., an
unlined landfill and an unlined carbon
cake pit) are likely sources of the
benzene detected in ground water. The
proposed exclusion presented benzene
analyses for solid samples collected
from the carbon cake pit and benzene
analyses for ground-water samples
collected from well HE-8, which is
located adjacent to the carbon cake pit.
The proposal further reported that
benzene was detected in ground water
collected from well HE-8 at
concentrations exceeding the Agency's
level of regulatory concern for benzene
(0.005 ppm).

The single interested party
commenting on the proposed exclusion
submitted a number of comments
regarding the Agency's interpretation of
Merck’s ground-water monitoring data.
These comments, and the Agency’s
responses, are presented in the
following discussions.

The Agency's Use of Ground-Water
Monitoring Data from Well HE-8. The
commenter believed that the Agency's
conclusion regarding other likely
sources of benzene in ground water
must have been based on the fact that
benzene was detected in well HE-8 at
the 0.005 ppm level. The commenter
maintained that this conclusion is
unfounded for several reasons. First, the
commenter stated that the petitioner
was informed on September 15, 1986
“that well HE-8 was not an appropriate
monitoring well because the water table
map included in the Part B permit
application indicated that this well was
not upgradient of the lagoon". Second,
the commenter suggested that
comparisons between well HE-8 and the
fly ash lagoon's monitoring well network
are inappropriate because the well
screens are not comparably situated and
the well screens are of differing lengths.
Third, the commenter claimed that well
HE-8 is constructed in an area which is

geologically different from that in which
wells monitoring the fly ash lagoon
(wells MW-14 through MW-20) are
constructed.

The Agency wishes to clarify that its
conclusion that other sources of benzene
contamination exist at the facility is not
based solely on ground-water
monitoring data from well HE-8. The
Agency believes that the landfill is a
reasonable source of the benezene
detected in the wells downgradient of
the fly ash lagoon for two reasons. First,
as stated in Merck's petition, Merck
informed the Agency that from 1941 to
1980 the landfill received most of the
solid waste generated at the Merck
facility, including tar wastes from
solvent recovery processes. Although
Merck has not specifically determined
that benzene is present in the landfill,
the Agency believes there is reasonable
basis to conclude that wastes containing
benzene were disposed of in the landfill,
because Merck’s solvent recovery
processes are known to produce wastes
containing benzene. Second, the fly ash
lagoon's downgradient wells are located
on or near a subsurface fracture ! on
which the landfill is also located. The
fracture could provide a preferential
path along which contaminated ground-
water emanating from the landfill could
flow or migrate.

In response to the first comment
concerning well HE-8, the Agency
reviewed the water-level contour map 2
from Merck's Part B permit application
referred to by the commenter. This
review revealed that the water-level
contour map was constructed using
water levels measured in wells which
comprise an older well system no longer
used to monitor the fly ash lagoon. (The
present monitoring system at the fly ash
lagoon (wells MW=14 through MW-20)
did not exist in September 1986 when
Merck was informed by the State that
well HE-8 was not an appropriate
upgradient monitoring well.) The wells

! Fracture is a general term for any break ina
rock. In karst terrains, fractures may be enlarged
when water chemical dissolution of
carbonate. Fractures are typically concentrated in
zones. Fracture zones often have hydraulic
conductivities greater than that of adjacent rock
(e.g.. statislical studies of wells located in carbonate
terrain have shown that wells located on fractures
have greater yield than those not located on
fractures) (see Siddiqui and Parizek, 1971, in the
RCRA public docket.) In its petition, Merck
provided confirmation of the existence of
subsurface fractures at their Elkton facility. (For
further detail. see correspondence from the
petitioner to Suzanne Rudzinski, EPA, dated
December 18, 1987, in the RCRA public docket.)

2 A water-level contour map depicts lines (called
equipotential lines) which connect points of equal
water-level elevation or head. Ground-water flow is
usually assumed perpendicular to equipotential
lines. As a resull, water-level contour maps can be
used to determine direction of ground-water flow.

on which the water-level contour map is
based have five-foot well screens that
are placed within an interval from
approximately 936 feet to 952 feet in
elevation ® (23 to 42 feet below land
surface). Well HE-8 also has a five-foot
screen, but the interval over which the
screen is placed is much deeper
(approximately 894 to 904 feet in
elevation, or 74 to 84 feet below land
surface). It is generally inappropriate to
contour or compare water levels
measured in wells that are screened at
different elevation. Therefore, the
Agency does not believe that it is useful
to use the water-level contour map in
the Part B permit application. which
represents ground-water flow as
measured in shallow monitoring wells,
to establish whether well HE-8 is
upgradient of the fly ash lagoon.

Nevertheless, the Agency re-evaluated
whether the carbon cake pot is
upgradient of the wells downgradient of
the fly ash lagoon and again concluded
that the pit is indeed upgradient. Based
on water levels measured in the deeper
(80-foot) wells presently used to monitor
the fly ash lagoon (MW-14 through
MW-20) and expected flow along the
subsurface fracture, EPA believes that
ground water flowing beneath the
carbon cake pit could intercept the
downgradient wells directly and/or via
the subsurface fracture along which
wells MW-17, MW-18 and MW-19
appear located.

The commenter’s second concern is
that comparisons between data from
well HE-8 and the monitoring system for
the fly ash lagoon are inappropriate due
to differences in the way the wells are
screened. The Agency agrees that
ground-water monitoring data from the
fly ash lagoon's present monitoring
system cannot be strictly compared to
data from well HE-8 because the length
of HE-8's well screen (5 feet) is much
shorter than those of the fly ash lagoon
monitoring wells (40 feet). However,
data for well HE-8 indicate that a
source other than the fly ash lagoon
(ostensibly the carbon cake pit) has
contaminated the ground water in the
geological unit in which (and to the
depth at which) the downgradient wells
monitoring the lagoon are screened.
Specifically, samples collected from well
HE-8 contained as much as 0.26 ppm
benzene. Therefore, the Agency believes
that the benzene contamination present
in well HE-8 demonstrates the existence
of a contaminant source which is
apparently upgradient of the lagoon's
downgradient wells.

* All elevations are reported as elevation above
mean sea level,
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The Agency believes the commenter's

third concern regarding the difference
between the geology of the area in
which well HE-8 is constructed and the
geology of area in which wells MW-14
through MW-20 are constructed is
unsupported. Well HE-8 is screened to
approximately the same depth as the fly
ash lagoon monitoring wells (84 feet).
Furthermore, based on well logs, HE-8 is
screened in the same geologic unit in
which the downgradient wells MR-17,
MW-18, MW-19, and MW-20 are
screened (i.e., the limestone/dolomite of
the upper surface of the Elbrook
formation).

Concerns Regarding the Ground-
water Monitoring System. The
commenter asserted that, when wells
MW-14 through MW-20 were installed,
both the Virginia Department of Waste
Management (VDWM) and EPA Region
11 allowed longer (40-foot) screens
stating that such wells would be
suitable only for detection, not
quantification, of ground-water
contamination at the fly ash lagoon.

The Agency acknowledges that the
screened intervals for the fly ash lagoon
monitoring wells are long, and that the
greater sampling interval allowed by the
longer well screens may act to dilute
contaminants associated with a
vertically discrete contaminant plume.
However, because ground-water flow in
fractured karst terrain (like that at the
Merck facility) is expected to occur
primarily in fractures and solution
channels, the longer screened intervals
could make the detection of
contaminants more likely by increasing
the chance that the wells will potentially
intercept paths of preferential flow from
the fly ash lagoon,

The commenter claimed that because
the monitoring system was installed in
accordance with the Technical
Enforcement Guidance Document
(TEGD), the monitoring results should
be “binding" (/e., the presence of
contamination in downgradient wells
compels the Agency to deny this
petition). The commenter further
explained that Merck’s monitoring
system includes upgradient wells to
account for such factors as alternate
contaminant sources, if upgradient
contaminant sources exist. The
commenter believed that if the Agency
finds the system inadequate, the Agency
should require Merck to install another
monitoring system, not conclude that
contamination stems from other
contaminant sources.

The Agency believes that the
commenter is concerned that the Agency
chose not to interpret statistical
increases in pH and total organic carbon
(TOC) which were reported for Merck's

downgradient wells as confirmation that
there has been a hazardous release from
the fly ash lagoon. Parameters such as
pH and TOC are indicator parameters
which are appropriately used to provide
indications of a release of waste
constituents to ground water. As
discussed later, the Agency does not
believe that the petitioned waste is
likely to be the source of the increase in
pH or TOC. Furthermore, the extensive
analyses for hazardous constituents (i.e.,
Appendix IC to 40 CFR Part 261) in
samples collected from the monitoring
system support the Agency's conclusion
that the petitioned waste has not
adversely impacted the ground water.

The Agency also believes that the
commenter is concerned that the Agency
chose not to interpret benzene data as
confirmation that there has been a
hazardous release from the fly and ash
lagoon. The Agency acknowledged in
the proposed exclusion that the
concentration of benzene in one sample
collected from a well that monitors the
fly ash lagoon exceeds the Agency's
health-based level of concern for
benzene. As discussed in further detail
above, however, the Agency believes
that Merck has demonstrated that there
is sufficient basis to conclude that the
petitioned waste is not a source of the
detected benzene. The Agency believes
that Merck's mass balance calculations
adequately demonstrate that benzene is
not expected to be present in the
petitioned waste and therefore is not the
source of benzene detected in the fly ash
lagoon’s downgradient wells. In
addition, the Agency believes that
Merck has adequately shown that there
are other sources for the benzene
detected in downgradient wells.

In response to the commenter's
statements regarding the adequacy of
the ground-water monitoring system, the
Agency agrees that the area upgradient
of the fly ash lagoon is well monitored.
However, the upgradient wells do not
intercept all potential pathways for
contaminant migration which could
affect ground-water quality
downgradient of the fly ash lagoon.
Specifically, the upgradient wells do not
monitor ground water which may
migrate down the subsurface fracture
located near the west end of the fly ash
lagoon. Additionally, the upgradient
wells are not likely to intercept
contaminants emanating from the
carbon cake pit. Nevertheless, the
Agency believes that additional
upgradient wells are not necessary to
verify the existence of other potential
sources of ground-water contamination.
As stated previously in today’s notice
and the proposed rule, Merck's mass
balance demonstration indicates that

benzene concentrations in the fly ash
lagoon waste are not of concern.
Furthermore, Merck provided
information which indicates that
reasonable alternate sources of benzene
in ground water exist at the facility.
Consequently, the Agency does not
believe that it is necessary for the
petitioner to install additional
monitoring wells at the fly ash lagoon
for the purpose of making a delisting
decision.

Consideration of Statistical
Evaluations—Evaluation of pH. The
commenter believes that the present
monitoring system at the fly ash lagoon
has not been able to demonstrate that
the fly ash lagoon is not impacting
ground-water quality. Specifically, the
commenter stated that the present
ground-water monitoring system for the
fly ash lagoon indicates statistical
increases for pH in all downgradient
wells and for TOC in well MW-19. The
commenter does not accept statements
made in Merck's petition asserting that
the landfill is the likely source of the
significant increase in pH reported in
the monitoring wells downgradient of
the fly ash lagoon. (Merck contends that
the pH of certain wastes disposed in the
landfill ranges from 10 to 13.)

In support of the commenter's beliel
that the fly ash lagoon has caused the
statistical increases in pH reported in
the downgradient wells, and in rebuttal
to Merck’s claims that the landfill is a
source of high pH, the commenter
offered the following observations: (1)
pH measurements of the petitioned
waste made in 1982 (7.4 to 7.7 pH units)
show that leachate from the petitioned
waste is capable of increasing the pH of
ground-water downgradient of the fly
ash lagoon; (2) wells MW-18 and MW-
19, based on the results of pumping
tests, appear to be located on a
subsurface fracture, but no effect in the
pH is apparent; (3) if a subsurface
fracture is affecting wells MW-17, MW-
18, and MW-19, well MW-19 should
probably yield the highest pH results,
yet the highet pH is found in well MW-
17, and (4) well MW-17, which the
commenter feels is equivalent
hydrogeologically to the upgradient
wells, shows a statistical increase in pH,
and therefore leakage from the fly ash
lagoon.

In response to the commenter's first
observation, the Agency believes that
the 1982 pH data reported by Merck are
invalid. The 1982 pH data were obtained
as part of the analytical procedure for
the EP toxicity analysis and were not
intended to accurately characterize the
pH of the petitioned waste. (See
correspondence from the petitioner to
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Suzanne Rudzinski, EPA, dated
December 18, 1987, in the RCRA public
docket.) Furthermore, the samples in
which these pH values were measured
were held for nine days prior to analysis
(pH should be measured as soon as
possible after sample collection), and
were diluted with distilled water prior to
being measured for pH. Therefore, the
Agency does not believe the
commenter's concerns that the
petitioned waste could cause the
increase in pH reported in the
downgradient wells are valid. The
Agency believes that the actual pH of
the waste in the fly ash lagoon is
between 6.8 and 7.1, as reported by the
petitioner on June 1, 1987. The pH of
ground water collected from the
upgradient monitoring wells ranges from
6.8 to 8.2; whereas, the range for the
downgradient wells is 7.3 to 9.0 (7.9 to
9.0 for well MW-17). Given that the pH
of Merck’s waste is between 6.8 and 7.1,
the Agency does not believe that the
petitioned waste caused the statistical
increase in pH downgradient of the fly
ash lagoon.

With regard to the commenter's
second, third, and fourth observations
concerning pH, the Agency believes that
the commenter was concerned that; (1)
Ground water from wells MW-18 and
MW-19 should have higher pH levels
than ground water from well MW-17
because wells MW-18 and MW-19
appear most directly located on the
subsurface fracture (as stated
previously, a subsurface fracture may
act as a preferential ground water flow
path from the landfill to the
downgradient wells); (2) well MW-19 is
closest to the landfill, therefore, the
highest pH should be reported for well
MW-19, yet the highest pH is reported
for well MW-17 and; (3) well MW-17,
which should be least affected by the
subsurface fracture (and therefore the
landfill), shows a statistical increase of
pH, and therefore leakage from the fly
ash lagoon.

In response to these three
observations, the Agency does not
believe that pH data can be used as a
sole basis for confirming a source of
contamination. Specifically, pH is
dependent on a number of variables
(e.g., temperature and mixing of ground
water) which can cause it to vary both
spatially and temporally, regardless of
the presence of a contaminant source,
(See Hem, 1985, in the RCRA public
docket for this rule.) The effect of these
variables on pH might be even more
pronounced in fractured karst terrain,
such as at the Merck facility, where
increased mixing of ground waters from
different sources might be expected.

(See Hanshaw and Back, 1979, in the
RCRA public docket for this rule.)
Consequently, the Agency believes pH
data such as that presented in the
commenter's observations cannot be
used by itself to demonstrate whether
the fly ash lagoon has adversely
affected ground-water quality. The
Agency notes not only that the landfill is
a potential source of the high pH
detected in ground-water, but also that
the pH values reported for ground-water
samples collected from well HE-8 (9.4 to
12.6 pH units) also indicate that a source
of high pH may exist in the vicinity of
well HE-8.

Evaluation of TOC. The commenter
did not believe that the petitioner's mass
balance demonstration, based on the
operation and efficiency of the
wastewater treatment plant and sludge
incinerator, adequately eliminated the
fly ash lagoon as a source of the
elevated TOC observed in the
downgradient monitoring wells.

As discussed previously in today's
notice, the Agency agrees with the mass
balance demonstrations submitted by
the petitioner, and believes Merck’s
claims regarding the operation and
efficiency of the wastewater treatment
plant and the sludge incinerator, on
which the mass balance demonstrations
are partially based. In addition, the
Agency believes that Merck fully
characterized the organic carbon in
ground water that can be attributed to
hazardous constituents through the
analyses of ground-water samples for
the organic hazardous constituents
listed in 40 CFR Part 264, Appendix IX.
Moreover, the maximum TOC
concentration reported in the upgradient
wells (34 ppm) is much greater than the
maximum reported in the downgradient
wells (8 ppm), further supporting a
conclusion that other sources of
contamination may exist at the facility
which are not associated with the fly
ash lagoon.

Evaluation of Additional Well MW~
20 Statistical Analyses. The commenter
maintained that statistical comparisons
between upgradient and downgradient
wells that were to have been submitted
to the Virginia Department of Waste
Management after the installation of
well MW-20 are vital in assessing the
impact of the fly ash lagoon on ground-
water quality and should be requested
from the petitioner before any final
decision regarding the delisting petition
is made.

Merck reported the results of
hazardous constituent analyses for
ground-water samples collected from
well MW-20, which the Agency believes
fully characterized ground-water quality

at the well. The Agency does not believe
that it is necessary to obtain and review
new statistical evaluations for well
MW-20 because Merck has analyzed
ground water collected from well MW~
20 for over 200 hazardous constituents
listed in 40 CFR Part 264, Appendix IX,
satisfying delisting ground-water
monitoring requirements.

The Agency’s Consideration that
Contamination Originated from Other
Sources. The commenter noted that it is
premature to suggest that constituents
detected in the downgradient wells are
derived solely from alternate sources,
especially when these same constituents
are those expected to be in the
petitioned waste. Furthermore, the
commenter also maintained that all
ground-water monitoring systems
installed for the fly ash lagoon have
indicated ground-water contamination.

The Agency believes that data from
the present monitoring system at the fly
ash lagoon are more representative of
ground-water quality at the fly ash
lagoon than data from previous well
systems. As stated in Merck's petition,
when the State accepted Merck's
proposal that an earlier shallow
monitoring system for the fly ash lagoon
could not adequately provide samples of
background and downgradient water
quality, Merck installed the present
monitoring system for the fly ash lagoon.
Monitoring of all previous well systems
for the fly ash lagoon subsequently
ceased. Consequently, in this case, the
Agency focused its evaluation of
Merck’s delisting petition on results
obtained from the approved monitoring
system for the fly ash lagoon.

The Agency considered the
commenter’s concerns that monitoring
data from the present monitoring system
at the fly ash lagoon have indicated
ground-water contamination. The
Agency believes the commenter is
concerned about pH and TOC data from
the approved monitoring system which
show statistical increases over
backgrcund levels. The Agency believes
that statistical analyses of indicator
parameters are useful in determining
whether waste constituents may be
migrating to ground water. However, the
concern to be addressed by a delisting
evaluation is whether the petitioned
waste is capable of releasing hazardous
contaminants to the environment at
concentrations that are of concern. EPA
views analyses for specific hazardous
constituents as a more direct indication
of possible ground-water contamination.
These analyses also assist the Agency
in establishing whether any apparent
statistical increase in indicator
parameters is attributable to
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unacceptable concentrations of
hazardous constituents in ground water.

Merck provides the Agency with one
round of ground-water monitoring
results from the approved monitoring
system which include analyses for the
over 200 organic and inorganic
constituents listed in 40 CFR Part 264
Appendix IX, and 5 additional rounds of
ground-water monitoring results which
include analyses for over 45 hazardous
constituents. The Agency believes these
analyses adequateiy characterize the
composition of ground-water collected
from the monitoring system at the fly
ash lagoon. The monitoring data
demonstrate that the concentrations of
hazardous constituents in ground-water
samples collected from the present
monitoring system, with the exception of
one benzene value, are below health-
based levels of concern. The Agency
believes that Merck's mass balance
calculations adequately demonstrate
that benzene is not expected in the
petitioned waste and therefore is not the
source of benzene detected in the fly ash
lagoon's downgradient wells. In
addition, the Agency believes Merck has
adequately shown that there are other
sources for the benzene detected in
downgradient wells.

f. Other Comments. The commenter's
final comment concerned the exact
classification of the lagoon fly ash as
hazardous. The commenter claimed that
although the proposed notice focused
exclusively on EPA Hazardous Waste
No. F002 as the basis for the listing, the
fly ash lagoon also received waste listed
as EPA Hazardous Waste No. F003.

The Agency believes that the
commenter was concerned that the
Agency did not consider the listing
criteria for EPA Hazardous Waste No.
F003 when it evaluated Merck's petition.
However, EPA notes that FO03 wastes
are only listed due to the characteristic
of ignitability and the incinerator ash
does not exhibit this characteristic.
Furthermore, regardless of the specific
listing criteria for Merck’s waste, the
Agency's evaluation considered all
factors that could cause the waste to be
hazardous.

3. Final Agency Decision

For the reasons stated in the proposal,
the Agency believes that Merck's
incinerator fly ash contained in the on-
site fly ash lagoon should be excluded
from hazardous waste control. The
Agency, therefore, is granting a final
one-time exclusion to Merck &
Company, Incorporated, located in
Elkton, Virginia, for its fly ash described
in its petition as EPA Hazardous Waste
No. Foo2.

Although management of the waste
covered by this petition is relieved from
Subtitle C jurisdiction, Merck must
either (1) continue to manage the waste
in the fly ash lagoon; or (2) treat, store or
dispose of the waste in another on-site
facility, or ensure that the waste is
delivered to an off-site storage,
treatment or disposal facility, either of
which is permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste.
Alternatively, the delisted waste may be
delivered to a facility that beneficially
uses or reuses, or legitimately recycles
or reclaims the waste, or treats the
waste prior ta such beneficial use, reuse,
recycling, or reclamation.

I1I. Limited Effect of Final Exclusion

The final exclusion being granted
today is being issued under the Federal
(RCRA) delisting program. States,
however, are allowed to impose their
own, non-RCRA regulatory requirements
that are more stringent than EPA's,
pursuant to section 3009 of RCRA. These
more stringent requirements may
include a provision which prohibits a
Federally-issued exclusion from taking
effect in the State. Because a petitioner's
waste may be regulated under a dual
system (i.e., both Federal (RCRA) and
State (non-RCRA) programs), petitioners
are urged to contact their State
regulatory authority to determine the
current status of their wastes under the
State law.

IV. Effective Date

This rule is effective immediately. The
Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. That is the case here
because this rule reduces, rather than
increases, the existing requirements for
persons generating hazardous wastes. In
light of the unnecessary hardship and
expense that would be imposed on this
petitioner by an effective date six
months after promulgation and the fact
that a six-month deadline is not
necessary to achieve the purpose of
Section 3010, EPA believes that this rule
should be effective immediately. These
reasons also provide a basis for making
this rule effective immediately, upon
promulgation, under the Administrative
Procedure Act, pursuant to 5 U.S.C.
553(d).

V. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the

requirement of a Regulatory Impact
Analysis. This rule to grant an exclusion
is not major since its effect is to reduce
the overall costs and economic impact
of EPA's hazardous waste management
regulations. This reduction is achieved
by excluding waste generated at a
specific facility from EPA's lists of
hazardous wastes, thereby enabling the
facility to treat its waste as non-
hazardous. There is no additional
economic impact, therefore, due to
today's rule.

VI. Regulatory Fiexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities {7.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator, or
delegated representative may certify,
however, that the rule will not have a
significant economic impact on a
substantial number of small entities.

This amendment will not have an
adverse economic impact on small
entities since its effect will be to reduce
the overall costs of EPA's hazardous
waste regulations and is limited to one
facility. Accordingly, 1 hereby certify
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis.

VII. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this final rule have been approved
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1980
(P.L. 96-511, 44 U.S.C. 3501 et seq.) and
have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261
Hazardous materials, Waste

treatment and disposal, Recycling.
Date: May 3, 1989.

Jeffery D. Denit,

Deputy Director, Office of Solid Waste.
For the reasons set out in the

preamble, 40 CFR Part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for Part 261
continues to read as follows:
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Authority: Secs. 1006, 2002(a), 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and

Recovery Act of 1976, as amended (42 U.S.C.
6905, 6912(a), 6921, and 6922).

2. In Table 1 of Appendix IX, add the

following wastestream in alphabetical
order:

Appendix IX—Wastes Excluded Under §§260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

Merck & Company, Incorporated

Elkton, Virginia

1988,

Cne-time exclusion for fly ash (EPA Hazardous Waste No. FO02) from the incineration
of wastewater treatment sludge generated from pharmaceutical production processes
and stored in an on-site fiy ash lagoon. This exclusion was published on May 12,

. . .

[FR Doc. 89-11483 Filed 5-11-89; 8:45 am]
BILLING CODE 6560-50-M

—

DEPARTMENT OF DEFENSE

48 CFR Parts 204, 207, 208, 211, 215,
217, 219, 227, 232, 235, 242, 245, 252,
and 253

[Defense Acquisition Circ. (DAC) 88-7)

Federal Acquisition Regulation
Supplement; Regulatory and
Miscellaneous Amendments

AGENCY: Department of Defense (DoD]).
ACTION: Interim rule with request for
comment; and final rules.

SUMMARY: Defense Acquisition Circular
(DAC) 88-7 amends the DoD FAR
Supplement (DFARS) with respect to
taxpayer identification number (TIN)
information; incentives for innovation;
antifriction bearings; evalvation of
contractor’s estimating system; reporting
official for the Office of the Secretary of
Defense Director of the Small and
Disadvantaged Business Utilization
Office; exemption of commissary resale
items from small disadvantaged
business evaluation preference;
contractor material management and
accounting systems (MMAS]); prompt
payment; research and development
bidders mailing lists; DD Form 1659,
Application for U.S. Government
Shipping Documentation/Instructions;
and editorial corrections.
DATES: Effective Date: July 31, 1989,
unless otherwise noted in the
Supplementary Information.

Comment Date: July 11, 1989.
FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, Defense Acquisition
Regulatory Council, ODASD(P)/DARS,
OASD(P&L), c/o OUSD(A) (M&RS),
Room 3D139, The Pentagon,
Washington, DC 20301-3062, telephone
(202) 697-7266.

SUPPLEMENTARY INFORMATION:
A. Background

The DoD FAR Supplement is codified
in Chapter 2, Title 48 of the Code of
Federal Regulations.

The October 1, 1987, revision of the
CFR is the most recent edition of that
title. It reflects amendments to the 1986
edition of the DoD FAR Supplement
made by Defense Acquisition Circulars
86-1 through 86-5. Amendments made
by DACs 86-6 through 86-16 were
published in the Federal Register at 53
FR 38171, September 29, 1988, and will
be included in the October 1, 1988,
revision of the CFR.

B. Public Comments
DAC 88-7, Items 1, IV, V, VIII, X, and XI

Public comments are not solicited
with respect to these revisions since
such revisions do not alter the
substantive meaning of any coverage in
the DFARS having a significant impact
on contractors or offerors, or do not
have a significant effect beyond agency
internal operating procedures.

DAC 88-7, Item Il

Public comments are not solicited
with respect to the revisions to Parts 207
and 217 since such revisions do not alter
the substantive meaning of any
coverage in the DFARS having a
significant impact on contractors or
offerors, or do not have a significant
effect beyond agency internal operating
procedures.

With respect to the revisions to
227.473-2, an interim rule with request
for comments was published in the
Federal Register on December 22, 1988
(53 FR 51557). No comments were
received,

DAC 88-7, Item Il

An interim rule with request for
comments was published in the Federal
Register on August 4, 1988 (53 FR 29332).
Comments received were considered in

the development of this final rule which
was published in the Federal Register on
April 12, 1989 (54 FR 14654).

DAC 88-7, Item VI

Public comments are invited. An
interim rule is published prior to receipt
of comments because the Under
Secretary of Defense for Acquisition has
concluded that this program is having an
immediate and detrimental effect on
military personnel. Interested parties
should submit written comments to be
considered in developing a final rule on
or before July 11, 1989 to: Defense
Acquisition Regulatory Council, ATTN:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, ODASD(P)/
DARS, c/o OUSD(A) (M&RS), Room 3D
139, The Pentagon, Washington, DC
20301-3062. Please cite DAR Case 89-34
in all correspondence related to this
subject.

DAC 88-7, Item VIl

A proposed rule with request for
comments was published in the Federal
Register on October 28, 1988 (53 FR
43738). Comments received were
considered in the development of this
final rule.

DAC 88-7, Item IX

Public comments were solicited on
January 19, 1989 (54 FR 2186). No
comments were received.

C. Regulatory Flexibility Act

DAC 88-7, Items I, IV, V, VIII, IX, X,
and XI

These final rules do not constitute a
significant revision within the meaning
of Pub. L. 98-577 and publication for
public comment is not required.
Therefore, the Regulatory Flexibility Act
does not apply. However, comments will
be considered in accordance with
Section 610 of the Act. Such comments
must be submitted separately and cite
DAR Case 89-610D in correspondence.
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DAC 88-7, Item Il

The Department of Defense certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) because any small
entities that might be affected by the
change are already covered by the
restrictions of 10 U.S.C. 2320(a)(2)(F), as
implemented in the existing DFARS
227.473-2. With respect to 227.473-2, an
interim rule was published in the
Federal Register on December 22, 1988
(53 FR 51557). Comments were solicited
and none were received.

DAC 88-7, Item 111

The coverage at Subpart 208.79 will
not have a significant impact on small
businesses. It will impact only those
small businesses that (a) manufacture
antifriction bearings, or (b) use
antifriction bearings in a subassembly,
assembly, or end item sold to the DoD
either directly or through a subcontract
with a DoD contractor. Although there is
no existing data to quantify the number
of small businesses which may be
impacted, it is estimated that only a
small quantity will be affected. An
interim rule was published in the
Federal Register on August 4, 1988 (52
FR 29332), and public comments were
solicited. No public comments were
received that addressed the Regulatory
Flexibility Act Statement.

DAC 88-7, Item VI

This interim rule is not expected to
have a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

DAC 88-7, Item VII

The Department of Defense certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq. Although the rule
applies to small businesses under
certain circumstances, only large
businesses meeting certain dollar
thresholds are required to demonstrate
the degree to which their material
management and accounting systems
conform to the standards contained in
the final rule. A proposed rule with
request for comments was published on
October 28, 1988 (53 FR 43738) and
comments were considered in
developing this final rule.

DAC 88-7, Item IX

This final rule is not expected to have
a significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) because indications
are that most R&D entities are not using
the DD Form 1630. An Initial Regulatory
Flexibility Analysis has therefore not
been performed. Comments were
solicited and none were received.

D. Paperwork Reduction Act
DAC 88-7, Items I, 11, IV, V, and VIII

These final rules do not contain
information collection requirements
which require the approval of OMB
under 44 U.S.C. 3501 et seq.

DAC 88-7, Item Il

A paperwork burden clearance for
OMB Control Number 0704-0205 was
approved by OMB on November 28,
1988. This clearance reflects an increase
of 439,383 hours.

DAC 88-7, Item VI

This interim rule does not contain
information collection requirements
which require the approval of OMB
under 44 U.S.C. 3501 et seq.

DAC 88-7, Item VII

On March 14, 1989, OMB approved
paperwork burden clearance 0704-0246
in 2,124,550 hours. This reflects an
increase of 1,687,000 hours as a result of
this coverage.

DAC 88-7, Item IX

This rule will reduce the hours for
OMB Control Number 0704-0215 to zero,
a decrease of 600 hours, and the OMB
Control Number will be discontinued.

DAC 88-7, tem X

A request for clearance, for an
increase of 75,000 hours, was approved
by OMB on February 7, 1989, under
OMB Control No. 0704-0250, through
January 31, 1992.

E. Determination To Issue an Interim
Regulation

DAC 88-7, Item VI

A determination has been made under
the authority of the Secretary of Defense
that this coverage be issued as an
interim rule. This action is necessary to
excempt purchases for commissary
resale from the evaluation preference at
DFARS 219.7000 for small
disadvantaged business concerns. The
Under Secretary of Defense for
Acquisition has concluded this program
is having a detrimental effect on military
personnel and that increased costs
associated with making progress in the
SDB area should not be passed on to
military personnel.

List of Subjects in 48 CFR, Parts 204, 207,
208, 211, 215, 217, 219, 227, 232, 235, 252,
and 253

Government procurement.

Charles W. Lloyd,

Executive Secretary, Defense Acquisition
Regulatory Council,

(Defense Acquisition Circular No. 88-7)
May 31, 1989,

Unless otherwise specified, all DoD
FAR Supplement and other directive
material contained in this Defense
Acquisition Circular is effective July 31,
1989.

Defense Acquisition Circular (DAC)
88-7 amends the DoD Federal
Acquisition Regulation Supplement
(DFARS) 1988 edition and prescribes
procedures to be followed. The
following is a summary of the
amendments and procedures.

Item I—Taxpayer Identification Number
(TIN) Information (Final Rule)

DFARS 204.203 is added to state that
if the TIN or contractor status
information has been obtained from a
source other than the provision at FAR
52.204-3, the last page of the contract
forwarded to the paying office will be
annotated to provide that information.
This rule is effective May 12, 1989.

Item II—Incentives for Innovation (Final
Rule)

DFARS 207.106 is added, 217.7201-1 is
revised, and revisions to 227.473-2
which were included in DAC #88-3
(Item VII) are finalized. These changes
implement the FY 89 DoD Authorization
Act, Pub. L. 100-456. The statute limits
the Government'’s authority to require
that prospective developers or
producers of major systems provide
proposals which would enable the
Government to use technical data to
obtain future competition when
acquiring items or components of a
weapon system, where the items or
components were developed exclusively
at private expense. With respect to the
revisions to 227.473-2, an interim rule
was published in the Federal Register on
December 22, 1988 (53 FR 51557). No
comments were received.

Item III—Auntifriction Bearings (Final
Rule)

DFARS 208.79 and the clause at
252.208-7006 are revised to provide
coverage which restricts DoD bearing
procurements to domestic sources in
most instances. This restriction is
deemed necessary to protect and
strengthen the domestic industrial base
for an industry critical to National
security. An interim rule with request for
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comments was published in the Federal
Register on August 4, 1988 (53 FR 29332).
Comments were considered in
developing this final rule which was
published in the Federal Register on
April, 12, 1989 (54 FR 14564). This rule is
effective July 11, 1989.

Item IV—Evaluation of Contractor’s
Estimating System (Final Rule)

DFARS 215.811-76(b)(9) is revised to
clarify that historical experience
includes historical vendor pricing
information.

Item V—Reporting Official for the
Office of the Secretary of Defense
Director of the Small and Disadvantaged
Business Utilization Office (Final Rule)

DFARS 219.201 is revised to
implement Section 603 of Public Law
100-656 which changes the reporting
official for the Office of the Secretary of
Defense, Director of the Small and
Disadvantaged Business Utilization
Office.

Item VI—Exemption of Commissary
Resale Items From Small Disadvantaged
Business Evaluation Preference (Interim
Rule)

DFARS 219.7000(a) is revised to
exempt items purchased for commissary
resale from the application of the small
disadvantaged business 10 percent
evaluation preference. This interim rule
is effective May 12, 1989.

Item VII—Contractor Material
Management and Accounting Systems
(MMAS) (Final Rule)

The FY 89 Defense Authorization Act,
Pub. L. 100456, required the Secretary
of Defense to prescribe regulations
containing standards and appropriate
certification and enforcement
requirements for contractor inventory
accounting systems. The following
changes have been made to implement
this requirement:

(a) A new Subpart 242,72, Contractor
Material Management and Accounting
Systems, is added.

(b) Paragraph 232.503-15(d) is added
to identify the conditions under which
the ACO may grant blanket approval for
material transfers between contracts.

(c) Subparag-aph 245.505-3(f)(2)(ii) is
added to allow the contractor's material
control system to physically commingle
inventories that may include materials
for which costs are charged or allocated
to fixed-price, cost-reimbursement, and
commercial contracts so long as the
contractor has adequate controls to
ensure that the requirements of 242.7206
are mel.

(d) The clause at 252.242-7001 is
added to incorporate the requirements

of the new subpart into appropriate
contracts.

(e) In addition, section 242.302,
Contract Administration Functions, is
revised to incorporate the evaluation of
contractor MMAS's into the list of ACO
responsibilities.

Contracting officers should note that
the new standards and enforcement
requirements are broadly worded and
require the exercise of sound judgment
to achieve effective implementation.
Furthermore, the new coverage requires
careful coordination, communication,
and understanding among the DCAA
auditor, the contractor, and the ACO
staff.

This rule is effective May 12, 1989.

Item VIII—Prompt Payment (Final Rule)

DFARS Subpart 232.9 is revised to be
consistent with the Federal Acquisition
Regulation (FAR) incorporation of Pub.
L. 100-496, Prompt Payment Act
Amendments of 1988. The revisions
change the number of days available for
constructive acceptance of approval
from 5 working days to 7 calendar days.
Other editorial changes are made to
conform the DFARS coverage to the
FAR. .

Item IX—Research and Development
Bidders Mailing Lists (Final Rule)

DFARS 235.004 is revised to delete
reference to DAR Supplement No. 4,
which is hereby canceled, and to
provide guidance for use of SF 129
which will be used in place of DD Form
1630. A proposed rule was published in
the Federal Register on January 19, 1989
(54 FR 2168).

Item X—DD Form 1659, Application for
U.S. Government Shipping
Documentation/Instructions (Final Rule)

DD Form 1658, Application for U.S.
Government Shipping Documentation/
Instructions, used by contractors to
obtain Government shipping
documentation and/or instructions, has
not been revised since 1978. Revision
was necessary as a result of changes in
the transportation environment. Block 20
has been added to clearly determine
whether or not the proposed shipment is
hazardous. Other changes have been
made to coincide with the recent
revision of SF 1103, U.S. Government
Bill of Lading. Finally, the form
incorporates format improvements,
particularly column definitions and
totals for container and commodity data
(Block 21).

Item XI—Editorial Corrections (Final
Rule)

(a) DFARS 211.002 is revised and
211.005 is deleted because the language

provided in the coverage is no longer
prescribed in Appropriations Acts
subsequent to the 1983 Supplemental
Appropriations Act (Pub. L. 98-83) or the
1984 DoD Appropriations Act (Section
779, Pub. L. 98-212).

{b) DFARS 215.804-3(i) is revised to
reflect the correct citation for 10 U.S.
Code.

Adoption of Amendments

Therefore, The DoD FAR Supplement
is amended as set forth below:

1. The authority for 48 CFR Parts 204,
207, 208, 211, 215, 217, 219, 227, 232, 235,
252, and 253 continues to read as
follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD
Directive 5000.35, and DoD FAR Supplement
201.301.

PART 204—ADMINISTRATIVE
MATTERS

3. Section 204.203 is added to read as
follows:

204.203 Taxpayer Identification Number
(TIN) Information.

For DoD, if the TIN or corporate status
are derived from a source other than the
provision at FAR 52.204-3, the last page
of the copy of the contract forwarded to
the paying office will be annotated to
state the contractor’s TIN and corporate
status.

PART 207—ACQUISITION PLANNING

4. Section 207.106 is added to read as
follows:

207.106 Additional requirements for major
systems.

(b)(1) 10 U.S.C. 2305(d)(4)(A) provides
that, except where the Government is
otherwise entitled to unlimited rights in
technical data (see 227.472-3(a)), in
solicitations for development or
production of major systems, the
contracting officer shall not require
offers that would enable the
Government to use technical data to
competitively reprocure identical items
or components of the major system if the
item or component was developed
exclusively at private expense, unless
the contracting officer determines that:

(i) The original supplier of the item or
component will be unable to satisfy
program schedule or delivery
requirements; or

(ii) Proposals by the original supplier
of the item or component to meet
mobilization requirements are
insufficient to meet the agency's
mobilization needs.

(2) 10 U.S.C. 2305(d)(4)(B) provides in
part that for competitive solicitations, if
offers referred to in paragraph (b)(1)
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above are required, the evaluation of
items developed at private expense
(other than items for which the
Government is otherwise entitled to
unlimited rights in technical data) shall
be based on an analysis of the total
value, in terms of innovative design, life-
cycle costs, and other pertinent factors,
of incorporating such items in the
system.

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

5. The final rule published on April 12,
1989 (54 FR 14654) is corrected as
follows:

208.7900 [Corrected]

6. On page 14654, section 208.7900 is
corrected by reversing the order of the
definitions “Bearing components" and
“Bearings" to place them in alphabetical
sequence.

208.7901 [Corrected]

7. On page 14655, section 208.7901 is
corrected by removing at the end of
paragraph (c) the listing “MIL B 8976".

PART 211—ACQUISITION AND
DISTRIBUTION OF COMMERCIAL
PRODUCTS

211,001 [Amended]

8. Section 211.002 is amended by
adding a period after the word “needs"”
and by removing the remainder of the
sentence.

211005 [Removed]
9. Section 211.005 is removed.

PART 215—CONTRACTING BY
NEGOTIATION

215.811-76 [Amended]

10. Section 215.811-76 is amended by
adding in paragraph (b)(9) between the
word “experience’ and the word
“where" the words “, including
historical vendor pricing information,".

215.804-3 |[Amended]

11. Section 215.804-3 is amended by
substituting in the first sentence of
paragraph (i) the citation “2306a(b)(2)"
in lieu of the citation “2306(a)(5)"; and
by substituting in the certificate
following paragraph (i) the citation
*2306a(b)(2)" in lieu of the citation
“2306(a)(5)".

PART 217—SPECIAL CONTRACTING
METHODS

217.7201 [Amended]

12. Section 217.7201-1 is amended by
adding at the end of the section a
sentence to read: “For major weapon
sysltems, see also section 207.106."

PART 219—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

13. Section 219.201 is amended by
adding paragraphs (c)(3) and (c)(9); by
removing at the end of paragraph
(d)(2)(xxvii) the word “and"; by adding
to paragraph (d)(2) paragraphs (xxviii)
and (xxix); by removing from the first
sentence of paragraph (S-70)(1) between
the word "Utilization" and the word “is"
the words “reports directly to the
Deputy Secretary of Defense and"; and
by substituting in the first sentence of
paragraph (S-70)(1) between the word
"Defense” and the word “in" the words
“or designee” in lieu of the words “and
the Deputy Secretary of Defense"; to
read as follows:

219.201 General policy.
LJ * * - *

(c)(3) The Department of Defense
Director of Small and Disadvantaged
Business Utilization is responsible only
to and reports directly to the Secretary
or the Secretary's designee.

(c)(9) The responsibility of the agency
Director of Small and Disadvantaged
Business Utilization for making
recommendations as to whether a
particular acquisition should be
awarded under FAR Subparts 19.5, 19.8,
or under one of the procedures
authorized by section 1207 of Pub. L. 99~
661 is delegated to small and
disadvantaged business utilization
specialists.

- * * - *

(xxviii) make recommendations to
contracting officers as to whether a
particular acquisition should be
awarded under FAR Subpart 19.5 as a
set-aside (including those involving
Labor Surplus Areas), under FAR
Subpart 19.8 as a Section 8(a) award, or
under a procedure authorized by Section
1207 of Pub. L. 99-661; and

(xxix) assist small business concerns
in obtaining payments under their
contracts, late payment interest -
penalties, or information on contractual
payments provisions.

- * - - .

219.7000 [Amended]

14. Section 219.7000 is amended. on an
interim basis, by substituting at the end
of paragraph (a) the word "making" in
lieu of the word “using”; by adding at
the beginning of paragraph (a)(1) the
words “purchases using''; by removing
at the end of paragraph (a)(6) the word
“and"; by changing the period at the end
of paragraph (a)(7) to a semi-colon and
adding the word “and"; and by adding
paragraph (a)(8) to read: purchases for
commissary resale.”

PART 227—PATENTS, DATA AND
COPYRIGHTS

15. The interim rule published on
December 22, 1988 (53 FR 51557), is
adopted as final without change.

PART 232—CONTRACT FINANCING

16. Section 232.503-15 is added to read
as follows:

232.503-15 Application of government
title terms.

(d) The approval requirements of FAR
32.503-15(d) are met when the ACO has
determined that the contractor’s
material management and accounting
system conforms to the standard at
242.7206(b)(7). ACO blanket approval of
cost transfers between contracts should
be contingent upon the contractor
retaining records of the transfer activity
that took place in the prior month and
reporting, at least monthly, a summary
of the transfer activity that took place in
the prior month. The summary report
should include as a minimum, the total
number of transfers and their dollar
value.

17. Section 232.905 is revised to read
as follows:

232.905 Invoice payment.

(a)(1)(ii) It is expected that in the
majority of cases, Government
acceptance or approval can occur within
the 7-day constructive acceptance
period specified in the Prompt Payment
clause at FAR 52.232-25(a)(6). However,
the contracting officer should coordinate
this provision with the Government
office that will be responsible for the
acceptance or approval function. The
contracting officer should specify a
longer period where 7 days is not
reasonable or practical. Considerations
include, but are not limited to, the
nature of supplies or services being
accepted, inspection and testing
requirements, shipping and acceptance
terms, and resources available at the
acceptance activity. A period less than 7
days is not authorized.

(b)(4) It is expected that in the
majority of cases, Government
acceptance or approval can occur within
the 7-day constructive acceptance
period specified in the Prompt Payment
for Fixed-Price Architect-Engineer
Contracts clause at FAR 52-232-26(a)(5).
However, the contracting officer should
coordinate this provision with the
Government office that will be
responsible for the acceptance or
approval function. The conlracting
officer should specify a longer period
where 7 days is not reasonable or
practical. Considerations include, but
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are not limited to, the nature of supplies
or services being accepted, inspection
and testing requirements, shipping and
acceptance terms, and resources
available at the acceptance activity. A
period less than 7 days is not
authorized.

(c)(1) It is expected that in the
majority of cases, payment of
construction contract progress payments
can be made within the 14 days
specified in the Prompt Payment for
Construction Contracts clause at FAR
52.232-27(a)(1). However, the
contracting officer should coordinate
this provision with the Government
office that will be responsible for the
acceptance or approval function. The
contracting officer should specify a
longer period where 14 days is not
reasonable or practical. Considerations
include, but are not limited to, the
nature of the work, inspection and
testing requirements, and resources
available at the acceptance activity. A
period less than 14 days is not
authorized.

(c)(5) It is expected that in the
majority of cases, Government
acceptance or approval can occur within
the 7-day constructive acceptance
period specified in the Prompt Payment
for Construction Contracts clause at
FAR 52.232-27(a)(4). However, the
contracting officer should coordinate
this provision with the Government
office that will be responsible for the
acceptance or approval function. The
contracting office should specify a
longer period where 7 days is not
reagsonable or practical. Considerations
include, but are not limited to, the
nature of supplies or services being
accepted, inspection and testing
requirements, shipping and acceptance
terms, and resources available at the
acceptance activity. A period less than 7
days is not authorized.

232.906 [Amended]

18. Section 232.906 is amended by
substituting in the second sentence of
paragraph (a) between the word
“Payment’ and the word "at" the word
“clauses" in lieu of the word "clause”;
by substituting in the second sentence of
paragraph (a) between the reference
“FAR 52.232-25(b)(2)" and the word "is"
the references ", 52.232.26(b)(2), and
52.232-27(b)(2)" in lieu of the words
“and Alternate I at FAR 52.232-
25(b)(2)".

PART 235—RESEARCH AND
DEVELOPMENT CONTRACTING

19. Section 235.004 is amended by
revising paragraph (a) and by adding
paragraph (S-70) to read as follows:

235.004 Publicizing requirements and
expanding research and development
sources.

(a) In addition to the requirements of
FAR 35.004(a), where the contracting
mission warrants it, purchasing
activities will use the SF 129 to establish
and maintain Research and
Development Bidders Mailing Lists.

(S-70) Solicitation Mailing Lists.

(1) Organizations interested in being
solicited for research and development
procurements will submit applications
on SF 129. Such application may be
submitted directly to the Department of
Defense agencies, activities and
installations engaged in the procurement
of research and development in
scientific and technological fields in
which the applicant possesses
demonstrable capabilities or actual
technical competence.

(2) Annual Reports or Financial
Statements may be submitted with the
SF 129. Any additional information, such
as organizational brochures, folders,
flyers, and pictures, should not be
provided unless requested by the
Government.

(3) To assure retention on research
and development solicitation mailing
lists, prospective contractors should
update information submitted in
accordance with this section at least
once a year.

PART 242—CONTRACT
ADMINISTRATION

242.302 [Amended]

20. Section 242.302 is amended by
adding paragraph (S-76) to read:

Evaluate contractor material
management and accounting systems as
prescribed in Subpart 242.72.

21. Subpart 242.72 is added to read as
follows:

Subpart 242.72—Contractor Material
Management and Accounting Systems

Sec.

242.7201
242.7202
242.7203
242.7204

Scape of subpart.

Definitions.

Policy.

Applicability.

242.7205 Responsibilities.

242.7206 Material management and
accounting system standards.

2427207 System disclosure, demonstration,
and maintenance requirements.

242.7208 Procedures.

2427209 Contract clause.

Subpart 242.72—Coniractor Material
Management and Accouriting Systems
242.7201 Scope of subpart.

This subpart prescribes policies,
procedures, and standards for use in the

evaluation of a contractor's material
management and accounting system
(MMAS). It further prescribes the
responsibilities of the contractor, the
auditor, and the contracting officer
regarding the assessment,
demonstration, evaluation, and
correction of deficiencies in a
contractor's MMAS.

242.7202 Definitions.

“Contractor", for purposes of this
subpart, means a business unit as
defined in FAR 31.001.

“Material Management and
Accounting System" (MMAS), as used in
this subpart, means the contractor’s
system(s) for planning, controlling, and
accounting for the acquisition, use, and
disposition of material. MMAS's may be
manual or automaled and they may be
integrated with planning, engineering,
estimating, purchasing, inventory, and/
or accounting systems, etc., or they may
be essentially stand-alone systems.

*Valid Time-Phased Requirements”
means material which is:

(a) Needed to fulfill the production
plan, including reasonable quantities for
scrap, shrinkage, yield, etc., and

(b) Is charged/billed to contracts or
other cost objectives in a manner
consistent with their need to fulfill the
production plan.

242.7203 Policy.

It is the policy of the Department of
Defense that all contractors have a
MMAS that reasonably forecasts
material requirements, assures the costs
of purchased and fabricated material
charged or allocated to a contract are
based on valid time-phased
requirements, and maintains a
consistent, equitable, and unbiased logic
for costing of material transactions. To
assist contractors to comply with this
policy, standards for MMAS's are
prescribed at 242.7206. The Government
has no preference among the various
automated or manual systems, or among
various methods of material transfer/
allocation, as long as the contractor’s
MMAS complies with the standards at
242.7206.

2427204 Applicability.

(a) All contractors who receive prime
contracts, other than contracts awarded
under the set-aside procedures of FAR
Part 19, greater than the small purchase
threshold set forth in FAR 13.000 and
which are either (1) cost-reimbursement
contracts, or (2) fixed-price contracts
with progress or other financing
payments, are expected to have a
MMAS which conforms to the standards
at 242.7206.
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(b) The specific requirements of
sections 242.7207 and 242.7208 apply to
any large business contractor which in
its preceding fiscal year received DoD
prime contracts or subcontracts totaling
$50 million or more.

(c) For a large business contractor not
meeting the criteria in paragraph (b) of
this section but which in its preceding
fiscal year received DoD prime contracts
or subcontracts totaling $10 million or
more, the PCO may require compliance
with paragraphs (d) and (e) of the clause
at 252.245-7001 with the concurrence, or
at the request, of the ACO when such
compliance is in the best interest of the
Government (e.g., significant material
management and accounting system
deficiencies are believed to exist).

(d) The demonstration and evaluation
requirements of sections 242.7207 and
242.7208 do not apply to small
businesses, educational institutions, or
nonprofit organizations.

242.7205 Responsibilities.

(a) Contracting officers should note
that the standards at 242.7206 and the
enforcement requirements at 242.7208
are broadly worded and require the
exercise of sound judgment to achieve
effective implementation. Furthermore,
this subpart requires careful
coordination, communication, and
understanding among the DCCA auditor,
the contractor, and the ACO staff.

(b) Contractors shall assess their
MMAS's and take reasonable action to
comply with the standards at 242.7206.

(c) Contractors meeting the
requirements in 242.7204 (b) or (c) shall,
in accordance with 242.7207, disclose
their MMAS to the cognizant ACO and
shall, upon the request of the ACO,
demonstrate the degree to which their
MMAS complies with the standards at
242.7208.

(d) The ACO will neither approve nor
disapprove a contractor's MMAS, but
only determine whether it adequately
conforms to the standards set forth in
242.7206. However, the approval
requirements of FAR 32.503-15(d) and
52.245-5(d) are met when the ACO has
determined that the MMAS conforms to
the standard at 242.7206(b)(7). ACO
blanket approval of cost transfers
between contracts should be contingent
upon the contractor retaining records of
the transfer activity that took place in
the prior month and reporting, at least
monthly, a summary of the transfer
activity that took place in the prior
month. The summary report should
include as a minimum, the total number
of transfers and their dollar value.

(e) For a contractor meeting the
requirements in 242.7204 (b) or (c)
above, the cognizant ACO shall

determine the adequacy of the
contractor's MMAS and pursue
appropriate corrections of deficiencies.
(f) On behalf of the ACO, the
cognizant auditor will advise and assist
the ACO in evaluating both the
contractor's MMAS and the contractor's
correction of any deficiencies thereto.
Auditors shall assess the significance of
contractor deficiencies and provide the
ACO an estimate of the adverse
material impact to the Government
resulting from such deficiencies.

242.7206 Material management and
accounting system standards.

(a) MMAS's must have adeguate
internal accounting and administrative
controls to assure system and data
integrity.

(b) MMAS's must comply with the
following:

(1) Have an adeguate system
description including policies,
procedures, and operating instructions
complaint with the FAR and DFARS.

(2) Assure that costs of purchased and
fabricated material charged or allocated
to a contract are based on valid time-
phased requirements as impacted by
minimum/economic order quantity
restrictions. A 98-percent bill of material
accuracy and a 95-percent master
production schedule accuracy are
desirable as a goal in order to assure
that requirements are both valid and
appropriately time-phased. If systems
have accuracy levels below those
above, the contractor must demonstrate
that (i) there is no material harm to the
Government due to lower accuracy
levels, and/or (ii) the cost to meet the
accuracy goals is excessive in relation
to the impact on the Government.

(3) Provide a mechanism to identify,
report, and resolve system control
weaknesses and manual overrides.
Systems should identify operational
exceplions such as excess/residual
inventory as soon as known.

(4) Provide audit trails and maintain
records necessary to evaluate system
logic and to verify through transaction
testing that the system is operating as
desired. Both manual records and those
in machine readable form will be
maintained for the prescribed record
retention periods.

(5) Establish and maintain adequate
levels of record accuracy, and include
reconciliation of recorded inventory
quantities to physical inventory by part
number on a periodic basis. A 95-
percent accuracy level is desirable. If
systems have an accuracy level below
95 percent, the contractor must
demonstrate that (i) there is no material
harm to the Government due to lower
accuracy level, and/or (ii) the cost to

meet the accuracy goal is excessive in
relation to the impact on the
Government.

(6) Provide detailed description(s) of
circumstances which will result in
manual or system generated transfers of
parts.

(7) Maintain a consistent, equitable,
and unbiased logic for costing of
material transactions. The contractor
will maintain and disclose a written
policy describing the transfer
methodologies. The costing methodology
may be standard or actual cost, or any
of the inventory costing methods in FAR
30.411-50(b). Consistency must be
maintained across all contract and
customer types, and from accounting
period to accounting period for initial
charging and transfer charging.

(i) The system should transfer parts
and associated costs within the same
billing period.

(ii) In the few circumstances where it
may not be appropriate to transfer parts
and associated costs within the same
billing period, use of a “loan/payback”
technique must be approved by the
ACO. When the technique is used, there
must be controls to ensure that parts are
paid back expeditiously; procedures and
controls are in place to correct any
overbilling that might occur; at a
minimum, the borrowing contract and
the date the part was borrowed are
identified monthly; and the cost of the
replacement part is charged to the
borrowing contract.

(8) Where allocations from common
inventory accounts are used, have
controls in addition to the requirements
of standards in paragraphs (b) (2) and
(7) above to ensure that:

(i) Reallocations and any credit due
are processed no less frequently than
the routine billing cycle;

(ii) Inventories retained for
requirements which are not under
contract are not allocated to contracts;

(iii) Algorithms are maintained based
on valid and current data.

(9) Notwithstanding FAR 45.505-
3(f)(2)(ii), have adequate controls to
ensure that physically commingled
inventories that may include material
for which costs are charged or allocated
to fixed-price, cost-reimbursement, and
commercial contracts do not
compromise requirements of any of the
above standards.

(10) Be subjected to periodic internal
audits to ensure compliance with
established policies and procedures.
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242.7207 System disclosure,
demonstration, and maintenance
requirements.

(a) A MMAS disclosure is adequate
when the contractor has provided the
cognizant ACO documentation which
accurately describes those policies,
procedures, and practices that the
contractor currently uses in its MMAS in
sufficient detail for the Government to
reasonably make an informed judgment
regarding the adequacy of the
contractor's MMAS.

(b) A MMAS demonstration is
adequate when the contractor has
provided the cognizant ACO sufficient
evidence to demonstrate the degree of
conformance of its MMAS to the
standards at 242.7206, including an
estimate of the cost impact to the
Government of any significant
deficiencies and a comprehensive plan
for correcting any significant
deficiencies.

(c) Significant changes to the MMAS
must be disclosed to the cognizant ACO
within 30 days of their implementation.

(d) If the contractor notifies the
Government representative to whom the
information is submitted, i.e., the ACO
or the auditor, that disclosed
information relative to its MMAS
contains commercial or financial
information which it regards as
privileged and confidential, such
information shall be protected and shall
not be released outside the Government
without the permission of the contractor.
The contractor should ensure an
appropriate legend is on the face of the
disclosed document at the time of
submission.

242.7208 Procedures.

(a) System Evaluation. Cognizant
audit and contract administration
activities will jointly establish and
manage programs for evaluating the
MMAS's of contractors meeting the
requirements of 242.7204 (b) or (c).
Evaluations will be based on the
disclosure/demonstrations provided by
the contractors. Evaluations and reports
shall be accomplished as a contract
audit and contract administration office
team effort. The ACO shall appoint a
team leader and ensure representation
of appropriate functional specialties.
Evaluations shall be tailored to take full
advantage of the day-to-day work done
as an integral part of both the contract
audit and contract administration
activities. A system evaluation shall be
conducted at least every three years,
except where the ACO. in consultation
with the auditor, determines that past
experience and a current vulnerability
assessment of the contractor discloses
low risk. If the ACO determines that the

Government is subject to high risk,
MMAS evaluations should be done more
frequently. To the extent possible, the
evaluation team leader should inform
the contractor and the ACO of
significant findings during the conduct
of the evaluation. The team leader
should apprise the contractor during an
exit conference of any significant
findings.

(b) Disposition of Evaluation Team
Findings—(1) Reporting of Evaluation
Team Findings. The report shall address
the evaluation team findings and
recommendations. If there are
significant MMAS deficiencies, the
report shall provide an estimate of the
adverse material impact to the
Government resulting from those
deficiencies and a recommendation as
to the acceptability of the contractor's
corrective action plan.

(2) Field Pricing Reports. When the
report of an evaluation indicates that
there is a significant MMAS deficiency,
all field pricing reports for that
contractor will contain a
recommendation relating to proposed
cost and pricing data adjustments
necessary to protect the interest of the
Government, until the deficiency(s) is
corrected.

(3) Initial Notification of Contractor.
Upon receipt of the system evaluation
report, the ACO shall provide a copy to
the contractor and allow 30 days, or a
reasonable extension thereto, for
submission of its written response. If no
significant deficiencies are identified,
the ACO will notify the contractor in a
timely manner.

(i) Contractor Agreement. If the
contractor agrees with the report
findings and recommendations, the
contractor should proceed with the
execution of the corrective action plan.

(ii) Contractor Disagreement. If the
contractor disagrees with the report
findings and recommendations, the
contractor's response should contain the
rationale for each area of disagreement.

(4) Evaluation of Contractor’s
Response. The ACO, in consultation
with the auditor, will evaluate the
contractor's written response and
determine whether—

(i) The MMAS contains deficiencies
which need correction;

(ii) Any deficiencies are significant
enough to result in the reduction or
suspension of progress payments or of
payments under public vouchers; and

(iii) Proposed corrective actions are
adequate to correct the deficiencies.

(5) Contracting Officer Responsibility.
(i) When the ACO determines that there
is a significant MMAS deficiency, the
ACO shall suspend, in accordance with
FAR 32.503-6, an appropriate percentage

of affected costs on progress payment
claims and public vouchers
proportionate to the adverse material
impact to the Government until a
corrective action plan is submitted and
accepted. The percentage of the
suspension will be impacted by the
quality of the contractor’s self-
assessment, demonstration, and
corrective action plan. After acceptance
of the corrective action plan, but prior to
complete implementation, the ACO will
reduce the suspension as appropriate to
reflect the contractor's progress. In no
case, however, will total amounts of
affected costs be approved for progress
payments or public vouchers until the
contractor's system is determined to be
acceptable for Government contract
costing purposes, or the amount of the
impact is determined to be immaterial.

(ii) When the report of an evaluation
indicates that there is a significant
MMAS deficiency, the ACO should
ensure that the effect of the
deficiency(s) is considered in the review
of the contractor's estimating system
pursuant to DFARS 215.811.

(6) Notification of ACO
Determination. The ACO will notify the
contractor and the auditor of the
determination and any decision to
reduce or suspend progress payments or
payments under public vouchers. The
notice shall identify the deficiencies
requiring correction and will indicate
acceptance or rejection of the
contractor’s corrective action plan.

(7) Monitoring Contractor’s Corrective
Action. The auditor and ACO will
monitor the contractor's progress
toward correction of deficiencies. In the
event the contractor fails to make
adequate progress toward corrective
action, the ACO shall take further
appropriate action to ensure that the
contractor corrects the deficiency.
Actions which should be considered by
the ACO include, but are not limited to,
bringing the issue to the attention of
higher level management, further
reduction or suspension of progress
payments in accordance with FAR
32.503-6, disapproval of the contractor's
cost accounting system and/or cost
estimating system, and/or
recommendations concerning award of
future contracts.

242.7209 Contract clause.

The contracting officer shall insert the
clause at 252.242-7001 in all solicitations
and resulting contracts which are
greater than the small purchase
threshold set forth in FAR 13.101 and are
either (a) cost-reimbursement contracts
or (b) are fixed-price contracts with
progress or other financing payments.
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However, the clause shall not be
included in that portion of solicitations
and contracts which are set aside for
exclusive participation by small
business and small disadvantaged
business concerns.

PART 245—GOVERNMENT PROPERTY

22. Section 245.505-8 is added to read
as follows:

245,505-3 Records of material.

(f)(2)(ii) For DD contracts, the
contractor's material control system
may physically commingle inventories
that may include materials for which
costs are charged or allocated to fixed-
price, cost-reimbursement, and
commercial contracts so long as the
contractor has adequate controls to
ensure that the requirements of 242.7206
are met.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

23. The final rule published on April
12, 1989 (54 FR 14654) is corrected as
follows:

252.208-7006 [Corrected]

24. On page 14655, section 252.208-
7006 is corrected by reversing the order
of the definitions “Bearing components”
and "Bearings" in paragraph [a) of the
clause, to place the definitions in
alphabetical sequence; and by
substituting in paragraph (e)(3) of the
clause the word “by" in lien of the word
25. On page 14655, section 252,208
7006 is corrected by removing at the end
of paragrah (e)(3) of the clause the
listing “MIL B 8976".

26. Section 252.242-7001 is revised to
read as follows:

252.242-7001 Material management and
Accounting system Requirements and
Standards.

As prescribed in 242.7209, insert the
following clause.

Material Management and Accounting
System Requirements and Standards (May
1989)

(a) Definitions.

“Contractor”, for purposes of this clause,
means a business unit as defined in FAR
31.001, i.e., any segment of an organization, or
an entire business organization which is not
divided into segments.

“Material Management and Accounting
System” (MMAS]), as used in this clause,
means the contractor's system(s) for
planning, controlling, and accounting for the
acquisition, use, and disposition of material.
MMAS'’s may be manual or automated and
they may be integrated with planning,
engineering, estimating, purchasing

inventory, and/or accounting systems, etc., or
they may be essentially standalone systems.

“Valid Time-Phased Requirements" means
material which is (1) needed to fulfill the
production plan, including reasonable
quantities for scrap, shrinkage, yield, etc.,
and (2) is charged/billed to contracts or other
cost objectives in a manner consistent with
their need to fulfill the production plan.

(b) General. The Contractor agrees to
maintain a material management and
accounting system ([MMAS,) that reasonably
forecasts material requirements, assures that
costs of purchased and fabricated material
charged or allocated to a contract are based
on valid time-phased requirements, and
maintains a consistent, equitable, and
unbiased logic for costing of material
transactions.

(c) Applicability. The Contractor will
assess its MMAS and take reasonable action
to comply with the standards set forth in
section 242.7206 of the DoD FAR Supplement.
Paragraphs (d) and (e) below are also
applicable if the Contractor is a large
business and, in its fiscal year preceding
award of this contract, received Department
of Defense [DoD) prime contracts or
subcontracts totaling fifty million dollars ($50
million) or more. Paragraphs (d) and (e)
below are also applicable if the Contractor is
a large business which, in its fiscal year
preceding award of this contract, received
DoD prime contracts or subcontracts totaling
ten million dollars ($10 million) or more and,
during performance of this contract, the
Contracting Officer notifies the Contractor in
writing that paragraphs (d) end (e) of this
clause apply.

(d) System Disclosure, Demonstration, and
Maintenance Requirements.

(1) The Contractor shall disclose its MMAS
to the cognizant ACO and shall, upon the
request of the ACO, demonstrate the degree
to which its MMAS conforms to the
standards set forth in section 242.7206 of the
DoD FAR Supplement. If the Contractor
desires the Government to protect such
information as privileged or confidential, the
Contractor shall notify the Government
representative to whom the information is
submitted, i.e., the ACO, or the auditor, and
the Contractor shall ensure an appropriate
legend is on the face of the document(s) at
the time of submission.

(i) A MMAS disclosure is adequate when
the Contractor has provided the cognizant
ACO documentation which accurately
describes those policies, procedures, and
practices that the Contractor currently uses
in its MMAS in sufficient detail for the
Government to reasonably make an informed
judgment regarding the adequacy of the
Contractor's MMAS.

(ii)) A MMAS demonstration is adequate
when the Contractor has provided the
cognizant ACO sufficient evidence to
demonstrate the degree of compliance of its
MMAS with the standards at 242.7206 of the
DoD FAR Supplement, including an estimate
of the cost impact to the Government of any
significant deficiencies and a comprehensive
plan for correcting any significant
deficiencies.

(2) Significant changes to the MMAS must
be disclosed to the ACO within 30 days of
their implementation.

(e) MMAS Deficiencies. (1) If during the
period of performance of this contract, the
Contractor receives a report of the evaluation
of its MMAS, the Contractor agrees to
respond as follows:

(i) If the Contractor agrees with the report
findings and recommendations, the
Contractor shall, within thirty (30) days of
receipt of such report, indicate its agreement
in writing and shall proceed to execute the
corrective action plan, if any, agreed-to by
the ACO.

(ii) If the Contractor disagrees with the
report findings and recommendations, the
Contractor shall respond in writing within
thirty (30) days of receipt of the report,
indicaling its rationale for each area of
disagreement.

(2) The ACO shall evaluate the
Contractor's response to the report and notify
the Contractor of his/her determination
concerning any remaining deficiencies and/or
the adequacy of any proposed or completed
corrective action(s).

(End of clause)
PART 253—FORMS

27. The list of forms following section
253.204-70 is amended by changing the
title for 253.303-70-DD-1659 to read
“Application for U.S. Government
Shipping Documentation/Instructions”
in lieu of the title “Application for U.S.
Government Bill(s) of Lading/Domestic
Route Order/Export Traffic Release™.
[FR Doc. 89-11307 Filed 5-11-89; 8:45 am|
BILLING CODE 3810-01-M

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Agency for International Development
48 CFR Part 733
[AIDAR Notice 89-3]

Procedures for Protests

AGENCY: Agency for International
Development, IDCA.

ACTION: Final rule.

suMmARY: The A.LD. procedures for
protests are being corrected to specify
that protests will be submitted to the
contracting officer but will be reviewed,
considered and decided by the head of
the contracting activity. Editorial
changes were made to these procedures
by an earlier AIDAR Notice, and all
references to head of the contracting
activity were mistakenly changed to
references to the contracting officer.

EFFECTIVE DATE: May 12, 1988.

—
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FOR FURTHER INFORMATION CONTACT:
M/SER/PPE, Mr. James M. Kelly, Room
16001, SA-14, Agency for International
Development, Washington, DC 20523.
Telephone (703) 875-1534.
SUPPLEMENTARY INFORMATION: The
changes being made by this Notice are
not considered significant rules subject
to FAR 1.301 or Subpart 1.5. This Notice
is exempted from the requirements of
Executive Order 12291 by OMB Circular
85-7. This Notice will not have an
impact on a substantial number of small
entities, nor does it establish any
information collection as contemplated
by the Regulatory Flexibility Act and
Paperwork Reduction Act.

List of Subjects in 48 CFR Part 733
Government procurement.

For the reasons set out in the
Preamble, Chapter 7 of Title 48 of the
Code of Federal Regulations is amended
as follows:

PART 733—PROTESTS, DISPUTES
AND APPEALS

1. The authority citation in Part 733
continues to read as follows:

Authority: Sec. 621, Pub. L. 87-195, 75 Stat.
445 (22 U.S.C. 2381), as amended; E.O. 12163,
Sept. 29, 1978 44 FR 56673, 3 CFR 1979 Comp.,
p. 435.

2. Subpart 733.70 is revised as follows:

Subpart 733.70—A.LD. Procedures for
Protest

733.7001
733.7002
733.7003
733.7004

Scape of subpart.

Definitions.

Filing of protest.

Time for filing.

733.7005 Notice of protest.

733.7008 Protests excluded from
consideration.

733.7007 Withholding of award and
suspension of contract performance.

733.7008 Time for and notification of the
decision on the protest.

Subpart 733.70—A.LD. Procedures for
Protests

733.,7001 Scope of subpart.

A.LD. follows the protest procedures
in FAR 33.1, as implemented and
supplemented by this Subpart,

733.7002 Definitions.

(a) “Interested party" is defined in
FAR 33.101.

(b) “Head of the Contracting Activity"
(HCA), is defined in AIDAR 702.170-10.

(c) All “days" referred to in this
subpart are deemed to be “working
days" of the federal government. In
computing a period of time under this
subpart, the time shall begin to run on
the first working day after the.
occurrence of the event which is
designated as the beginning of the time

period in 733.7004(a)(2) or 733.7008(a).
Time for filing any document with the
Contracting Officer expires at 5:30 p.m.
local time on the last day on which such
filing may be made.

(d) The term “filed" means receipt of
the protest submission by the
Contracting Officer.

733.7003 Filing of protest.

(a) An interested party may protest to
A.LD. a solicitation issued by A.LD. for
the procurement of goods or services, or
the proposed award or the award of
such a contract, except that if an
interested party protests a particular
procurement or proposed procurement
to the General Accounting Office, or
initiates litigation before a court of
competent jurisdiction with respect to
such procurement, that procurement or
proposed procurement may not be the
subject of a protest to A.LD.

(b) Protests must be in writing and
addressed to the Contracting Officer for
consideration by the HCA.

(c) A protest shall:

(1) Include the name, address, and
telephone number of the protestor;

(2) Identify the issuing Mission or
office and the solicitation and/or
contract number;

(3) Set forth a detailed statement of
the legal and factual grounds of protest
including copies of relevant documents;

(4) Specifically request a decision by
A.LD,; and

(5) State the relief requested.

(d) An adverse decision on the protest
may be made by the HCA for failure of
the protest to comply with any of the
requirements of this section.

733.7004 Time for filing.

(a)(1) Protests based upon alleged
improprieties and/or deficiencies in a
solicitation which are apparent prior to
bid opening or the closing date for
receipt of initial proposals shall be filed
prior to bid opening or the closing date
for receipt of initial proposals.

(2) In cases other than those covered
by paragraph (a)(1) of this section,
protests shall be filed not later than 10
days after the basis of the protest is
known or should have been known
whichever is earlier. :

(b) The HCA, for good cause shown,
may consider a protest which is not
timely filed.

733.7005 Notice of protest.

(a) When a protest against the making
of an award is received and the HCA
decides to withhold the award pending
disposition of the protest, the offerors
whose offers might become eligible for
award may be notified of this protest by
the Contracting Officer, and may be

requested to extend the time for
acceptance of their offers to avoid the
need for resolicitation.

(b) Material submitted by a protestor
will not be withheld from any interested
party outside the government or from
any government agency if the
Contracting Officer decides to release
such material, except to the extent that
the withholding of such information is
permitted or required by law or
regulation.

733.7006 Protests exciuded from
consideration.

(a) Contract administration. Disputes
between a contractor and A.LD. are
resolved pursuant to the disputes clause
of the contract and the Contract
Disputes Act of 1978.

(b) Small business size standards and
standard industrial classification.
Challenges of established size standards
or the size status of particular firms, and
challenges of the selected standard
industrial classification are for review
solely by the Small Business
Administration.

(c) Procurement under Section 8(a) of
the Small Business Act. Contracts are
let under section 8(a) of the Small
Business Act to the Small Business
Administration solely at the discretion
of the Contracting Officer, and are not
subject to review.

(d) Determinations of responsibility
by the Contracting Officer. A
determination by the Contracting Officer
that a bidder or offeror is or is not
capable of performing a contract will
not be reviewed by the HCA.

(e) Protests filed in the General
Accounting Office (GAO). Protests filed
with the GAO will not be reviewed.

(f) Procurements funded by A.LD. to
which A.LD. is not a party. No protest of
a procurement funded by A.LD. shall be
reviewed unless A.LD. is a party to the
acquisition agreement,

(g) Subcontractor protests.
Subcontractor protests will not be
considered.

(h) Judicial proceedings. Protests will
not be considered when the matter
involved is the subject of litigation
before a court of competent jurisdiction
or when the matter involved has been
decided on the merits by a court of
competent jurisdiction.

733.7007 Withholding of award and
suspension of contract performance.

(a) When a protest is timely filed, an
award shall not be made until the matter
is resolved unless the HCA first
determines that one of the following
applies:
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(1) The supplies or services to be
contracted for are urgently required;

(2) Delivery or performance will be
unduly delayed by failure to make
award promptly;

(3) A prompt award will otherwise be
advantageous to the Government.

(b) When a protest is received after
award, the HCA need not decide to
suspend contract performance or
terminate the awarded contract unless it
appears likely that an award may be
invalidated and a delay in receiving the
supplies or services would not be
prejudicial to the Government's interest.
In this event, the Contracting Officer
shall consider seeking a mutual
agreement with the contractor to
suspend performance on a no-cost basis.

733.7008 Time for and notification of the
decision on the protest.

(a) The HCA shall issue a decision on
a protest within 45 days from the date a
proper protest is filed unless the HCA
determines that a longer period is
necessary to resolve the protest, and so
notifies the protestor in writing.

(b) The HCA shall notify the protestor
of his or her decision in writing, which
decision shall constitute the final
decision of the Agency.

Date: May 2, 1989.
John F. Owens,
Procurement Executive.
[FR Doc. 89-11336 Filed 5-11-89; 8:45 am]
BILLING CODE 6116-71-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildiife
and Plants; Endangered Status for the
Anastasia Island Beach Mouse and
Threatened Status for the
Scutheastern Beach Mouse

AGENcY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

summARY: The Fish and Wildlife Service
hereby determines the Anastasia Island
beach mouse (Peromyscus polionotus
phasma) to be an endangered species
and the southeastern beach mouse
(Peromyscus polionotus niveiventris) to
be a threatened species pursuant to the
Endangered Species Act of 1973, as
amendcd (Act). These mice occur only
on the Atlantic coast of Florida and
have declined primarily due to the
alteration and destruction of their
habitat. In some areas competition from
house mice and predation by house cats

may also be affecting survival. This rule
implements the protection and recovery
provisions afforded by the Act for these
two beach mice.

EFFECTIVE DATE: June 12, 1989.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Jacksonville Field Office,
U.S. Fish and Wildlife Service, 3100
University Boulevard South, Suite 120,
Jacksonville, Florida 32216.

FOR FURTHER INFORMATLON CONTACT:
Mr. David J. Wesley, Field Supervisor, at
the above address (904/791-2580 or FTS
946-2580).

SUPPLEMENTARY INFORMATION

Background

Beach mice are pale-colored coastal
subspecies of the oldfield mouse
(Peromyscus polionotus), a wide-ranging
species in the southeastern United
States. Beach mice occur only along the
Atlantic and Gulf coasts of Florida and
the Gulf coast of Alabama. Three
subspecies of Gulf coast beach mice, the
Alabama beach mouse (Peromyscus
polionotus ammobates), Perdido Key
beach mouse (P. p. trissyllepsis), and the
Choctawhatchee beach mouse (P. p.
allophrys), have already been listed as
endangered species pursuant to the Act
(June 6, 1985; 50 FR 23872). The present
rule lists two of the Atlantic coast
subspecies. One of these, the Anastasia
Island beach mouse (2. p. phasma), is
listed as an endangered species; the
other, the southeastern beach mouse (P.
p. niveiventris), is listed as threatened.
Both occur only in Florida. The
Anastasia Island beach mouse was
known historically from the mouth of
the St. Johns River, Duval County, south
to Matanzas Inlet, St. Johns County. The
southeastern beach mouse formerly
occurred from Ponce (Mosquito) Inlet,
Volusia County, south to Hollywood
Beach, Broward County (Humphrey
1987).

The Anastasia Island beach mouse
(Peromyscus polionotus phasma) was
named by Bangs in 1898 as a full
species, Peromyscus phasma. Osgood
(1909) relegated it to subspecific rank
under the species Peromyscus
polionotus. 1t is one of the largest of the
beach mice, with ten adults from the
type locality averaging 138.5 mm. in
total length with an average tail length
of 53 mm. (Osgood 1909). Like all beach
mice, it is considerably paler than
inland races of P. polionotus. The
coloration is light ochraceous buff on the
back, with pure white underparts, a
unicolor tail, and rather indistinct white
markings on the nose and face (Howell,
unpubl. ms., circa 1940). The type

locality is Point Romo, Anastasia Island,
St. Johns County, Florida (Hall 1981).

The southeastern beach mouse
(Peromyscus polionotus niveiventris)
was named by Chapman as Hesperomys
niveiventris in 1889. Bangs placed it in
the genus Peromyscus in 1898, and
Osgood (1909) relegated it to subspecies
rank under Peromyscus polionotus. This
is the largest of the beach mice, with 10
adults averaging 139 mm. in total length
and 52 mm. in tail length (Osgood 1909).
It is slightly darker and more buffy than
Peromyscus polionotus phasma, but still
considerably paler than most inland
subspecies (it is similar in coloration to
inland 2. p. rhoadsi, but is much larger
in size) (Howell, unpubl. ms., circa
1940). The type locality is Oak Lodge,
east peninsula opposite Micco, Brevard
County, Florida (Hall 1981).

Both Peromyscus polionotus phasma
and P. p. niveiventris are restricted to
sand dunes mainly vegetated by sea
oats (Uniola paniculata) and dune panic
grass (Paspalum amarulum), and to the
adjoining scrub, characterized by oaks
(Quercus sp.) and sand pine (Pinus
clausa) or palmetto (Serenoa repens)
(Humphrey and Barbour 1981,
Humphrey 1987). Extine and Stout (1987)
studied dispersion and movements of
Peromyscus polionotus niveiventris on
Merritt Island, The habitat of the mice
consisted of three contiguous zones of
vegetation running parallel with the
beach and dune lines. Zone 1 was
seaward and supported sea oats; Zone 2
was characterized by clumps of
palmetto and sea grape (Coccoloba
uvifera), and expanses of open sand;
Zone 3 was interior and consisted of
dense scrub dominated by palmetto, sea
grape, and wax myrile (Myrica
cerifera). Zones 2 and 3 were found to
be the preferred habitats of the beach
mice, whereas Zone 1 was marginal.

The following information pertains
mostly to Gulf coast beach mice, but
probably applies to subspecies along the
Atlantic coast, since all beach mice are
morphologically similar and live in
similar habitats.

Blair (1951) found that food plants
most utilized by beach mice are various
beach grasses and sea oats. The fruits of
beach grass are readily available to the
mice, but those of sea oats are usually
obtainable only after they have been
blown down by heavy winds. These
foods are often found stored in mouse
burrows. Beach mice also probably eat
invertebrates from time to time,
especially in late spring and early
summer when seeds are scarce (Ehrhart
in Layne, 1978).

Beach mice are burrow-inhabiting
animals. Ehrhart (/n Layne 1978}, writing
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about the Atlantic coast subspecies P. p.
decoloratus, noted that burrow
entrances are usually placed on the
sloping side of a dune at the base of a
shrub or clump of grass. Old burrows of
ghost crabs are utilized, but more
commonly the mice excavate their own
burrows (Blair 1951). The home range
may contain up to 20 burrows, which are
used for refuge, nesting, and food
storage.

Along the Gulf coast, much breeding
activity was evident from November
through early January, when many
immature animals were present (Blair
1951). Litters ranged from two to seven,
averaging four; mice reached
reproductive maturity as early as 6
weeks of age. In the laboratory, Bowen
(1968) found that a female beach mouse
could produce over 80 young during her
lifetime, with litters produced regularly
at 26-day intervals. Mortality of the
young is very high, however. Blair (1951)
found that only 19.5 percent of beach
mice on the Gulf coast survived more
than 4 months. Similar breeding activity
for the two beach mice considered under
this rule can be expected.

Myers (1983) reported that raccoons,
skunks, snakes, great blue herons,
domestic dogs, and domestic cats could
be beach mouse predators on the Gulf
coast dunes. These species are also
potential beach mouse predators on the
Atlantic coast.

Hall (1981) cites two historical records
for the Anastasia Island beach mouse:
The type locality at Point Romo,
Anastasia Island, St. Johns County; and
the beach dunes at the border of the St.
Johns and Duval County line. This
subspecies, therefore, could have ranged
along the ocean dunes from the mouth of
the St. Johns River in Duval County
south to the end of Anastasia Island at
Matanzas Inlet, St. Johns County. A
recent survey of this subspecies by
Humphrey (1987) located the mouse only
on Anastasia Island, where its
remaining habitat is fragmented and
discontinuous, and populations are
small. Much former habitat on
Anastasia Island has been converted to
lawn or concrete associated with
development of houses and
condominiums,

The original distribution of the
southeastern beach mouse was along
beach dunes from Ponce (Mosquito)
Inlet, Volusia County, south along the
coast to Hollywood Beach, Broward
County. Humphrey (1987) found the
mouse common at Cape Canaveral and
in smaller numbers at Cape Canaveral
National Seashore. From Sebastian Inlet
to Hutchinson Island, only a few small,
scattered remnant populations survive.
A survey of southeastern beach mouse

habitat conducted at four State-owned
recreation areas by the Florida
Department of Natural Resources during
the spring and summer of 1988 yielded
the following results: one southeastern
beach mouse was trapped at the Ft.
Pierce Inlet State Recreation Area (St.
Lucie County), four were taken at the
Sebastian Inlet State Recreation Area
(Indian River County), and none were
caught at the MacArthur Beach State
Park (Palm Beach County) or the St.
Lucie Inlet State Park (Martin County).
The latter two areas lie south of
Hutchinson Island, where nearly all
beach dunes have been destroyed by
housing and condominium
developments.

A third Atlantic coast beach mouse
subspecies, Peromyscus polionotus
deceloratus, formerly occurred between
the ranges of 2, p. phasma to the north
and P. p. niveiventris ta the south. This
very pale race lived on the beach dunes
from Matanzas Inlet, St. Johns County
south to Ponce (Mosquito) Inlet, Volusia
County. Humphrey and Barbour (1981)
searched extensively for decoloratus but
were unable to find any existing
populations. They concluded that
habitat destruction and alteration
throughout its entire range had brought
about its extinction. Peromyscus
polionotus decoloratus appeared as a
category 3A species, one that is
probably extinct, in the notice of review
for vertebrate animals published
September 18, 1985, in the Federal
Register (50 FR 37958). In this same
notice, the other two beach mice were
placed in category 2, indicating they
were being considered as candidates for
listing. A proposed rule for classifying
the Anastasia Island beach mouse as
endangered and the southeastern beach
mouse as threatened was published on
July 5, 1988 (53 FR 25185).

Summary of Comments and
Recommendations

In the July 5, 1988, proposed rule and
associated notifications, all interested
parties were requested to submit factual
reports or information that might
contribute to the development of a final
rule. Appropriate State agencies, county
governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting general comment were
published on July 23, 1988, in the “Fort
Pierce News-Tribune;" on July 24, 1988,
in the “Stuart News" and “Daytona
Beach Journal;" and on July 30, 1988, in
the “St. Augustine Record,” “Florida
Today" (Melbourne), the “Vero Beach
Press-Journal,” and the “Palm Beach
Post." Eight comments were received:

three were from Federal agencies, three
from State agencies, one from a county
department, and one from an individual.
Only one expressed opposition to the
listing.

The one opposing comment came from
the U.S. Air Force's Patrick Air Force
Base in Brevard County. In a letter dated
August 18, 1988, the Acting Deputy
Range/Base Civil Engineer stated that
the Air Force was very concerned about
the possible listing of the mice. He felt
the listing of this “vermin" species
would seriously hamper the Air Force
with its mission accomplishment at
Cape Canaveral Air Force Station. He
further stated that the listing might not
only delay or prevent future project
development but could further obligate
and impose mitigative and financial type
actions on both the Fish and Wildlife
Service and the Air Force. According to
this commentor, the listing would also
have a negative impact on future beach
and dune restoration projects.

The Service responds with the
following four points. (1) The
southeastern beach mouse is not a
“vermin" species since it is neither
destructive to human interests nor
annoying or injurious to human health.
The Service believes that the Air Force
is confusing this rare and totally
innocuous mouse with the very common
and often obnoxious house mouse (Mus
musculus). (2) The Service is required by
law to list any species as endangered or
threatened if it meets the Act's criteria
for such listing; there being no
alternative in such cases regardless of
what effect the listing may have on
Federal agencies and their activities. (3)
There is very little likelihood that the
listing will hamper the Cape Canaveral
Air Force Station’s mission
accomplishment. The Service has found
through many years of experience that
the Section 7 consultation process of the
Act almost invariably allows Federal
activities to proceed (often with only
minor alteration) while still providing
necessary protection to endangered or
threatened species. (4) The Service does
not believe the listing will have a
negative effect on beach and dune
restoration projects; in fact the
southeastern beach mouse should
benefit from such activities since loss of
this type of habitat has been a major
threat to the species.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Anastasia Island beach mouse
should be classified as an endangered
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species, and the southeastern beach
mouse as a threatened species.
Procedures found at Section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be endangered or threatened due to
one or more of the five factors described
in Section 4(a)(1). These factors and
their application to the Anastasia Island
beach mouse (Peromyscus polionotus
phasma) and the southeastern beach
mouse (Peromyscus polionotus
niveiventris) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range

(1) Anastasia Island beach mouse—
Published literature records this
subspecies from the type locality at
Point Romo, Anastasia Island, St. Johns
County, and along the beach dunes at
the line between Duval and St. Johns
Counties (Hall 1981). Therefore, this
mouse probably occurred from the
mouth of the St. Johns River in the north
to Anastasia Island in the south. Much
dune habitat along this beach has been
developed around Jacksonville and St.
Augustine, and is unsuitable for beach
mice. Some suitable habitat occurs
between Ponte Vedra Beach and South
Ponte Vedra Beach, St. Johns County, in
the Guana River Wildlife Management
Area, but Humphrey (1987) was unable
to find the mice there. In fact, Bangs
reported in 1896 that these beach mice
were absent from the beaches north of
St. Augustine. Humphrey (1987) found
populations distributed along the length
of Anastasia Island, but reported that
much of their former habitat has been
lost due to development of houses and
condominiums. As a result, the
remaining habiltat is fragmented and
discontinuous, and the populations are
small. The number of specimens caught
by Humphrey (live-trapped and
released) suggests that viable
populations may remain only at the ends
of Anastasia Island, along the publicly-
owned dune grasslands of Anastasia
State Recreation Area and Fort
Matanzas National Monument.
Proposed bridge replacement across the
Matanzas Inlet, scheduled for
construction early in the 1990's, would
affect the small amount of habitat
(about 25 acres) remaining on Fort
Matanzas National Monument. Unless
this bridge is carefully planned and
constructed, it could be extremely
detrimental to the survival of the mouse
in this area.

(2) Southeastern beach mouse—This
subspecies occurred on the sand dunes

along the beach from Ponce (Mosquito)
Inlet, Volusia County in the north to
Hollywood Beach, Broward County, in
the south (Hall, 1981). Bangs (1898)
found it to be “extremely abundant on
all the beaches of the east peninsula
from Palm Beach at least to Mosquito
(Ponce) Inlet,” and Howell (unpubl. ms.,
circa, 1940) found that it was abundant
in the 1930's. L]. Stout (personal
communications to Humphrey, 1987)
also found it abundant in the middle and
late 1970's on Cape Canaveral.
However, by the early 1970's, M.H.
Smith (personal communications to
Humphrey, 1987) found that most other
populations had disappeared. Humphrey
(1987), during extensive trapping for the
subspecies in 1986, captured
southeastern beach mice on Cape
Canaveral National Seashore, Merritt
Island National Wildlife Refuge, Cape
Kennedy Air Force Station, the southern
half of Sebastian Inlet State Recreation
Area and Pepper Park. He reported that
the dune grassland at Cape Canaveral is
excellent, extensive habitat for beach
mice, and that the population density
there is apparently high. Northward the
habitat narrows to a single dune in
Canaveral National Seashore, where
population density appears to be lower.
Humphrey's study suggested that beach
mice no longer occur on East Peninsula,
where the habitat has been severely
disrupted by development. He found
that only a few, small, fragmented
populations of beach mice remain from
Sebastian Inlet to Hutchinson Island.
The subspecies apparently no longer
occurs in the southern part of its range;
beach development has destroyed its
habitat at Jupiter Island, Palm Beach,
Lake Worth, Hillsboro Inlet, and
Hollywood Beach.

B, Overutilization for commercial,
recreation, scientific, or educational
purposes

Not applicable for either subspecies.
C. Disease or predation

(1) Anastasia Island beach mouse—
House mice (Mus musculus) have
colonized much, of the dune grassland
on which the Anastasia Island beach
mouse depends for survival. The
inference that these two mice compete is
speculative, but Humphrey and Barbour
(1981) presented evidence for
competitive exclusion of other
subspecies of beach mice by house mice.
The situation on Anastasia Island is
unprecedented because for the first time
beach mice and house mice have been
found to co-occur locally. Also, house
cats (Felis catus) are widespread on
Anastasia Island. Blair (1951) and
Bowen (1968) felt that house cats were

extremely threatening to beach mouse
populations on the Florida West Coast.
The effects of house mice and house
cats on the survival of beach mouse
populations are speculative but may be
quite important (Humphrey and
Barbour, 1981). Either a competitor or a
predator alone can eliminate another
species, and the effects of a competitor
and predator together would be
additive. On the assumption that native
beach mice and non-native house mice
compete strongly enough to cause
competitive exclusion of the former,
Humphrey (19887) inferred that the
survival status of the Anastasia Island
beach mouse was precarious. The
population on the northern end of
Anastasia Island may soon disappear.
The population appearing to be at least
risk is at Fort Matanzas National
Monument, where he recorded no house
mice. Even there, however, Humphrey
thought that the likelihood of
colonization by house mice was high,
and posed a threat to beach mice.

(2) Southeastern beach mouse—
Humphrey (1987) found no evidence of
house mice colonizing southeastern
beach mouse habitat, but house cat
activity was widespread in the areas
studied. Although the effects of house
cat predation on the southeastern beach
mouse are unknown, house cats are a
major threat to Gulf Coast beach mice.
Blair (1951) felt that predation by house
cats was the single most important
factor affecting the chances of survival
of beach mice on Santa Rosa Island in
the Florida panhandle, and Bowen
(1968) was so concerned about the role
of domestic cats as predators on Gulf
coast beach mice that he avoided
trapping mice wherever he found cat
tracks on the beaches. House cats pose
as serious a threat to Atlantic coast
beach mouse populations as they do to
those on the Gulf coast.

D. The Inadequacy of Existing
Regulatory Mechanisms

No current regulatory mechanisms
provide protection to the Anastasia
Island beach mouse, the southeastern
beach mouse, or their habitat. Neither
subspecies is listed by the State of
Florida, and the Federal Government
offers no protection on Federal lands
beyond that which applies to wildlife in
general on such lands. Federal listing
will provide protection to the animals
themselves through section 9 of the Act,
and to their habitat on Federal lands or
on private lands where Federal funding
or Federal permits are involved. Federal
listing of these mice will also effect
State protection for them through
Florida's Cooperative Agreement with
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the Federal Government under section 6
of the Act.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

(1) Anastasia Island beach mouse—
Except at each end of Anastasia Island
(Fort Matanzas National Monument and
the Anastasia State Recreation Area),
the habitat is fragmented and
discontinuous, and remaining
populations are small. There is
apparently little or no gene flow
between these small disjunct
populations and the probability of loss
of genetic viability is high.

(2) Southeastern beach mouse—
According to Humphrey (1987) beach
erosion may soon become a threat to the
population of this subspecies on the
Canaveral National Seashore.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these subspecies in formulating this rule.
Based on this evaluation, the preferred
action is to list the Anastasia Island
beach mouse as an endangered species,
and the southeastern beach mouse as a
threatened species.

Viable populations of Anastasia
Island beach mice occur only on the
northern and southern ends of
Anastasia Island on the Fort Matanzas
National Monument and Anastasia
State Recreation Area. The remaining
populations have either already been
destroyed or face imminent threats from
beachfront development. Even at the
Anastasia State Recreation Area the
mice are threatened by competition with
house mice and predation by house cats.
House cats are also present at the Fort
Matanzas National Monument, and
house mice may become established in
the future. The proposed bridge
replacement across Matanzas Inlet, if
not carried out carefully, could be
detrimental to the remaining habitat for
this mouse at the Monument. This
subspecies is in danger of extinction
throughout all of its range and qualifies
for listing as endangered.

The range of the southeastern beach
mouse has been substantially reduced
and fragmented by habitat conversion
and invasion of exotic animals. These
threats are anticipated to continue, and
the range of this subspecies ultimately
may be limited to public lands that are
properly managed. Because substantial
populations remain on the Canaveral
National Seashore and on Merritt Island
(both publicly owned), the subspecies is
not likely to become extinct but rather
may become an endangered species
within the foreseeable future unless
management and protective measures

are instituted. It therefore qualifies for
listing as a threatened species.

Based on current knowledge, all other
alternatives to listing the Anastasia
Island beach mouse as endangered and
the southeastern beach mouse as
threatened do not adequately reflect the
biological facts and therefore have been
rejected. Critical habitat is not
determined for reasons described in the
next section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for the Anastasia Island beach
mouse and the southeastern beach
mouse at this time. The only viable
populations of both subspecies occur on
lands managed by Federal or State
agencies. These agencies have been
informed of the occurrence of the mice
on lands they manage, and must take
measures to provide necessary
protection for both the mice and their
habitat. Critical habitat designation
would provide no benefits to the mice
beyond that provided by the listing
action. Outside Federal and State lands,
these beach mice occur in very small,
disjunct populations on a number of
privately owned parcels of land. To
determine each of the small parcels of
land as critical habitat would be
impossible from a practical standpoint,
and might be detrimental to the
populations that inhabit them by calling
public attention to the presence of the
mice. Publication of maps and precise
descriptions delineating these areas, as
required for a determination of critical
habitat, could attract vandals and
curiosity seekers to them, possibly
damaging the habitat intended for
protection. Since designation of critical
habitat on public lands would not
benefit the mice, and designation of
critical habitat on private lands might be
harmful to them, it is not prudent to
determine critical habitat for the
conservation of the Anastasia Island
beach mouse or the southeastern beach
mouse.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,

and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to insure thal activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

The Federal agencies that might be
affected by the Anastasia Island beach
mouse and/or southeastern beach
mouse listings include the U.S. Air Force
(Cape Canaveral Air Force Station and
Patrick Air Force Base), NASA
(Kennedy Space Center), the U.S. Fish
and Wildlife Service (Merritt Island and
Hobe Sound National Wildlife Refuges)
and the National Park Service
(Canaveral National Seashore and Fort
Matanzas National Monument), and,
perhaps, the Federal Emergency
Management Agency (FEMA).

With the publication of this rule, these
Federal agencies need to insure that
activities which they authorize, fund, or
carry out, are not likely to jeopardize the
continued existence of these animals.
Except for the National Park Service at
the Fort Matanzas National Monument,
and perhaps FEMA, impacts on Federal
agencies are expecied to be minimal. In
the case of the Fort Matanzas National
Monument, the Park Service will need to
insure that a new bridge proposed for
the Matanzas Inlet will not jeopardize
the survival of the Anastasia Island
beach mouse on Monument lands.

Under the National Flood Insurance
Program, FEMA is required to determine
if communities are eligible for Federal
flood insurance. If the determination of
eligibility for flood insurance by the
FEMA authorizes and/or in effect
partially subsidizes construction activity
that may affect a listed species, then the
FEMA must request the initiation of
formal section 7(a){2) consultation.
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Whether or not any future FEMA
activities will be affected is unknown,

There will be no effect on private
landowners from the listing unless their
activities involve use of Federal funds or
require Federal permits. In such cases,
the funding or permitting agency must
insure that the activities will not
jeopardize the continued existence of
the beach mice before they can provide
the funds or issue the permits to the
private landowner. However, the
Service is not aware of any cases at the
present time where activities of private
landowners would be affected by this
requirement,

The Act and implementing regulations
found at 50 CFR 17.21 and 17.31 set forth
a series of general prohibitions and
exceptions that apply to all endangered
and threatened wildlife. These
prohibitions, in part, would make it
illegal for any person subject to the
jurisdiction of the United States to take,
import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce listed
species. It also is illegal to possess, sell,
deliver, carry, transport, or ship any
such wildlife that has been taken
illegally. Certain exceptions would
apply to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered and threatened wildlife
species under certain circumstances.
Regulations governing permits are at 50
CFR 17.22,17.23 and 17.32. Such permits
are available for scientific purposes, to
enhance the propagation or survival of
the species, and/or incidental take in
connection with otherwise lawful
activities. For threatened species, there
are also permits for zoelogical
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act. In some instances,

permils may be issued during a specified
period of time to relieve undue economic
hardship that would be suffered if such
relief were not available.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environment
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to Section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation

Aecordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is hereby amended as set
forth below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-832, 92 Stat.
3751; Pub. L. 96-#58, 89 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411; Pub. L. 100478, 102 Stat.
2306 Pub. L. 100-653, 102 Stat. 3825 (16 U.S.C.
1531 et seq.); Pub. L. 99-625, 100 Stat. 3500,
unless otherwise noted.

2. Amend § 17.11(h) by adding the
following, in alphabetical order under
MAMMALS, to the list of Endangered
and Threatened Wildlife.

§ 17.11 Endangered and threatened
wildlife.

* . » . .

[h)n-n

Species

Vertebrate population

Historic range

where endangered or  Status

When  Critical Special

listed  habitat rules

Scientific name threatened

MAMMALS

Entire

Mouse, Anastasia Island beach............. Peromyscus polionotus phasma

Mouse, southeastern beach Peramyscus polionotus niveiventrs ...... U.S.A. (FL)

Entire
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Dated: April 6, 1989.
Becky Norton Dunlop,

Assistant Secretary for Fish and Wildlife
and Parks.

[FR Doc. 89-11426 Filed 5-11-89; 8:45 am]
BILLING CODE 4310-SS-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 661 and 663
{Docket No. 80750-9050]

Ocean Salmon Fisheries off the Coasts
of Washington, Oregon, and California
and Pacific Coast Groundiish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule.

suMMARY: NOAA issues this rule to
modify the regulations implementing the
fishery management plans (FMPs) for
the ocean salmon and Pacific coast
groundfish fisheries in the exclusive
economic zone (3-200 nautical miles) off
the coasts of Washington, Oregon, and
California. The rulemaking is necessary
to clarify certain provisions of the trip
limit restrictions for Pacific coast
groundfish and to provide consistency
between the Pacific coast groundfish
and ocean salmon regulations. It is
intended to simplify enforcement of
regional fisheries regulations.

EFFECTIVE DATE: June 12, 1989.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson (Northwest Region,
NMFS), 206-526-6140; or Rodney R.
Mclnnis (Southwest Region, NMFS),
213-514-6199.

SUPPLEMENTARY INFORMATION: Under
the Magnuson Fishery Conservation and
Management Act (Magnuson Act), the
FMPs for the commercial and
recreational salmon fisheries and the
Pacific coast groundfish fishery off the
coasts of Washington, Oregon, and
California were prepared by the Pacific
Fishery Management Council (Council)
and approved by the Secretary of
Commerce (Secretary). Implementing
regulations governing the ocean salmon
and Pacific coast groundfish domestic
fisheries are codified at 50 CFR Parts
661 and 663, respectively.

This rulemaking changes the Federal
ocean salmon and groundfish
regulations to clarify landing restrictions
in these fisheries, to provide consistency
between regional fisheries regulations,
and to facilitate enforcement. Following
discussions at its March and April 1988

meetings, the Council recommended this
rule to the Secretary.

The rule contains two changes to the
groundfish regulations and one change
to the ocean salmon regulations which
are described below.

(1) The rule clarifies the definition of
“land or landing” in the groundfish
regulations so that a vessel operator
arriving in port prior to the end of a
fishing period, if he had already landed
the legal maximum for that period,
would not be in violation of trip limits
unless he began to offload fish again
before the next legal period.

(2) The rule also revises the definition
of “land or landing" in the ocean salmon
regulations to be consistent with the
groundfish regulations.

(3) The rule modifies the definition of
“fishing trip" in the groundfish
regulations by eliminating the reference
to leaving port, thus clarifying that trip
limits apply to a fisherman who delivers
to processing vessels at sea, whether or
not the fisherman returns to port
between deliveries.

This rule was proposed in the Federal
Register on October 20, 1988 (53 FR
41214), and public comments were
requested until November 18, 1988. No
comments were received.

Classification

NOAA issues this rule under authority
of section 305(g) of the Magnuson Act to
clarify certain provisions of the trip limit
restrictions for Pacific coast groundfish
and to provide consistency between the
Pacific coast groundfish and ocean
salmon regulations.

This action is categorically excluded
from the requirement to prepare an
environmental assessment by NOAA
Directive 02-10. This is because this
action proposes only minor technical
changes to the existing implementing
regulations and does not result in a
significant effect on the human
environment. This action is not expected
to alter the nature or intensity of
environmental impacts which were
addressed in: (1) The environmental
impact statement for the Ocean Salmon
FMP {and in environmental assessments
prepared for subsequent FMP
amendments), or (2) the supplemental
environmental impact statement (SEIS)
prepared by the Council for the Pacific
Coast Groundfish FMP and the
environmental assessments for the three
amendments to the FMP.

The Under Secretary for Oceans and
Atmosphere determined that this rule is
not a “major rule” requiring a regulatory
impact analysis under Executive Order
12291.

The General Counsel of the
Department of Commerce certified to

the Small Business Administration that
this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule does not contain a collection
of information requirement for purposes
of the Paperwork Reduction Act.

The Council determined that this rule
does not directly affect the coastal zone
of any state with an approved coastal
zone management program. The
Assistant Administrator for Fisheries
concurs with this determination.

This rule does not contain policies
with federalism implications sufficient
to warrant preparation of a federalism
assessment under Executive Order
12612.

List of Subjects in 50 CFR Parts 661 and
663

Fisheries, Fishing,
Authority: 16 U.S.C. 1801 ef seq.
Dated: May 5, 1989,
James E. Douglas, Jr.,
Deputy Assistant Administrator For
Fisheries, National Marine Fisheries Service.
For the reasons set forth in the

preamble, 50 CFR Parts 661 and 663 are
amended as follows:

PARTS 661 AND 663—[AMENDED]

1. The authority citation for 50 CFR
Parts 661 and 663 continues to read as
follows:

Authority: 16 U.S.C. 1801 ef seq.

2. In § 661.2, the definition of land or
landing is revised to read as follows:

§661.2 Definitions.

* * * * *

Land or landing means to begin
transfer of fish from a fishing vessel.
Once transfer begins, all fish aboard the
vessel are counted as part of the
landing.

3. In § 663.2, the definitions of fishing

trip and land or landing are revised to
read as follows:

§663.2 Definitions.

- * * * -

Fishing trip means a period of time
between landings when fishing is
conducted.

. » * - -

Land or landing means to begin
transfer of fish from a fishing vessel.
Once transfer begins; all fish aboard the
vessel are counted as part of the
landing.
[FR Doc. 89-11417 Filed 5-11 -89; 8:45 am|
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains motices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity’ ta participate in the rule
making prior to the adoption of the final
rules.

DEPARTMERNT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 953
[Docket No. FV-89-048]

Southeastern Potatoes; Expenses and
Assessment Rale

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

sumMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
953 for the 1989-90 fiscal period.
Authorization of this budget would
enable the Southeastern Potato
Committee to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer this
program would be derived from
assessments on handlers.

DATE: Comments must be received by
May 22, 1989.

ADDRESS: Interested persons are invited
to submit written comments concerning
this propesal. Comments must be sent in
triplicate to the Docket Clerk, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96458, Room 2525-S, Washington,
DC 20090-6456. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20096-6456, telephone 202-447-5331.
SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Agreement
No. 104 and Marketing Order No. 953 [7
CFR Part 953], both as amended,
regulating the handling of Irish potatoes
grown in Southeastern States (Virginia
and North Carolina). The marketing

agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended [7 U.S.C. 601~
674], hereinafter referred to as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a& “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportienately burdened.
Marketing orders issued pursuant to the
Act, end rules issued thereunder, are
unique in that they are bronght about
through group action of essentially small
enfities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 60 handlers
of Southeastern potatoes under this
marketing arder, and approximately 150
potato producers. Small agricultural
producers have been defined by the
Small Business Administration [13 CFR
121.2] as those having annual gross
revenues for the last three years of less
than $500,000, and small agricultural
service firms are defined as those whose
gross annual annual receipts are less
than $3,500,000. The majority of the
handlers and producers may be
classified as small entities.

The budget of expenses for the 1989-
90 fiscal year was prepared by the
Southeastern Potato Committee
(commitiee), the agency responsible for
local administration of the order, and
submitted to the Department of
Agriculture fer approval. The members
of the committee are handlers and
praducers of Southeastern potatoes.
They are familiar with the commiitee’s
needs and with the costs for goods,
services, and personnel in their local
area and are thus in a position to
formulate an appropriate budget. The
budget was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee was derived by dividing

anticipated expenses by expected
shipments of potatoes. Because that rate
is applied to actual shipments, it must
be established at a rate which will
produce sufficient income to pay the
committee’s expected expenses.

The Southeastern Potato Committee
met on April 20, 1988, and unanimously
recommended a 1989-90 budget of
$11,000 and an assessment rate of $0.01
per hundredweight. The proposed
budget and assessment rate are the
same as last year's. Major expense
items include committee staff salaries,
travel expenses, and utilities. The
recommended assessment rate, when
applied to anticipated fresh market
potato shipments of 700,000
hundredweight, would yield $7,000 in
assessment revenue which, when added
to $4,000 from reserve funds, would be
adequate to cover budgeted expenses.

While this proposed action would
impose some additional costs on
handlers, the eosts are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to preducers. However, these
costs would be offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

This action should be expedited
because the committee needs to have
sufficient funds to pay its expenses. The
198990 fiscal period begins on June 1,
1989, and the marketing order requires
that the rate of assessment for the fiscal
period apply to all assessable potatoes
handled during the fiscal period. In
addition, handlers are aware of this
action which was recommended by the
committee at a public meeting.
Therefore, it is found and determined
that a comment period of less than 30
days is appropriate because the budget
and assessment rate approval for this
program needs to be expedited. The
committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis,

List of Subjects in 7 CFR Part 953
Marketing agreements and orders,
Potatoes (Virginia and North Carolina).

For the reasons set forth in the

preamble, it is propesed that § 853.246
be added as follows:
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PART 953—IRISH POTATOES GROWN
IN SOUTHEASTERN STATES

1. The authority citation for 7 CFR
Part 953 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. A new § 953.246 is added to read as
follows:

§953.246 Expenses and assessment rate.
Expenses of $11,000 by the
Southeastern Potato Committee are
authorized, and an assessment rate of
$0.01 per hundredweight of potatoes is
established for the fiscal period ending
May 31, 1980. Unexpected funds may be
carried over as a reserve.
Dated: May 8, 1989.
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
[FR Doc. 89-11401 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Paris 1078 and 1030

[Docket No. AO-295-A38; DA-88-111 and
DA-89-009]

Milk in the lowa Marketing Area;
Extension of Time for Filing
Exceptions on Proposed Amendments
to Tentative Marketing Agreement and
to Order; and Milk in the Chicago
Regional Marketing Area; Extension of
Time for Filing Comments on
Proposed Termination of Rule

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Extension of time for filing
exceptions and comments to proposed
rules.

sumMMARY: This notice extends the time
for filing exceptions to a recommended
decision issued concerning proposed
amendments to the lowa milk marketing
order, and for filing comments
concerning a proposal to terminate a
provision of the Chicago Regional milk
marketing order. Both documents were
issued on April 12, 1989. Central Milk
Producers Cooperative requested the
additional time in order to complete an
analysis and prepare comments on both
documents.

DATE: Exceptions now are due on or
before May 30, 1989.

ADDRESS: Exceptions (four copies)
should be filed with the Hearing Clerk,
Room 1083, South Building, United
States Department of Agriculture,
Washington, DC 20250.

FOR FURTHER INFORMATION: Richard A.
Glandt, Marketing Specialist, USDA/
AMS /Dairy Division, Order Formulation

Branch, Room 2968, South Building, P.O.
Box 96456, Washington, DC 20090-6456
(202) 447-4829.

SUPPLEMENTARY INFORMATION: Prior
documents in the proceeding:

Notice of Hearing: Issued July 11, 1988;
published July 13, 1988 (53 FR 26446).

Correction: Published July 20, 1988 (53
FR 27450).

Notice of Rescheduled Hearing: Issued
July 21, 1988; published July 25, 1988 (53
FR 27863).

Recommended Decision: Issued April
12, 1989; published April 18, 1989 (54 FR
15417).

Correction: Published May 3, 1989 (54
FR 18979).

Proposed Termination: Issued April
12, 1989; published April 18, 1989 (54 FR
15413).

Notice is hereby given that the time
for filing exceptions to the
recommended decision with respect to
the proposed amendments to the
tentative marketing agreement and to
the order regulating the handling of milk
in the lowa marketing area and for filing
comments on the proposed termination
of a provision of the order regulating the
handling of milk in the Chicago Regional
marketing area, which were issued April
12, 1989, is hereby extended to May 30,
1989,

This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement of 1937, as amended (7
U.S.C. 601-674), and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900).

List of Subjects in 7 CFR Parts 1679 and
1030

Milk marketing orders, Milk, Dairy
products.

The authority citation for 7 CFR Parts
1079 and 1030 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Signed at Washington, DC, on May 8, 1989.
J. Patrick Boyle,

Administrator.
[FR Doc. 89-11402 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

[Docket Ne. 89-057]
9 CFR Part 11

Horse Protection Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of proposed
rulemaking,

summARY: We are soliciting public
comment on changes that we are
considering proposing regarding the
Horse Protection regulations (referred to
below as the regulations). The
amendments to the regulations would
make more specific what Designated
Qualified Person (DQP) inspectors must
look for when examining horses at pre-
show inspections.

DATE: Consideration will be given only
to comments received on or before July
11, 1989.

ADDRESSES: To help ensure that your
comments are considered, send an
original and three copies to Helene R.
Wright, Chief, Regulatory Analysis and
Development, PPD, APHIS, USDA,
Room 866, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.
Please state that your comments refer to
Docket No. 83-057. Comments received
may be inspected at USDA, Room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. Morley Cook, Senior Staff
Veterinarian, Animal Care Staff,
Regulatory Enforcement and Animal
Care, APHIS, USDA, Room 269, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8790.

SUPPLEMENTARY INFORMATION: The
practice known as “'soring” is the
injuring of show horses to improve their
performance in the show ring. In 1970,
Congress passed the Horse Protection
Act (15 U.S.C. 1821-1831 (1982)), referred
to below as the Act, to eliminate the
practice of soring, by forbidding the
showing or selling of sored horses.
Exercising our rulemaking power under
the Act, we issued regulations at 8 CFR
Part 11, referred to below as the
regulations, that prohibit soring devices
and soring methods. In 1979, in response
to congressional mandate, we
established procedures under which, in
addition to our personnel, other
designated individuals are trained to
conduct pre-show inspections. These
individuals, referred to as Designated
Qualified Persons (DQP's), are trained
and licensed under industry-sponsored
DQP programs that we certify and
supervise.

The requirements for DQP licensing
are set forth in § 11.7 of the regulations.
As part of the licensing process,
prospective DQP's are trained in the
guidelines we have established for
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examining a horse prior to exhibition.
These inspection procedures include
both palpation of the horse's pasterns
and visual examination of the horse.
However, representatives of both the
horse industry and animal welfare
organizations have suggested that the
current guidelines for pre-show
examination of a horse are not detailed
enough to ensure a uniform and
adequate inspection of all horses
examined by DQP's. We agree that a
clarification of inspection procedures
would probably result in more thorough
examination of horses inspected under
the Act. Therefore, at this time we are
soliciting comments on how best to
clarify and make more specific pre-show
inspection guidelines, so as to most
effectively detect sore horses.

Authority: 15 U.S.C. 1823, 1824, 1825, and
1828; 44 U.S.C. 3508.

Done in Washington, DC, this 8th day of
May 1989.
James W, Glosser,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 89-11467 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602
[PS-001-89]
RIN 1545-AM88

Limitations on Passive Activity Losses
and Credits—Definition of Activity

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing temporary regulations relating to
the definition of “activity" for purposes
of applying the limitations on passive
activity losses and passive activity
credits. The text of those temporary
regulations also serves as the comment
document for this notice of proposed
rulemaking.

DATES: These regulations are proposed
to be effective for taxable years
beginning after December 31, 1986.
Comments and requests for a public
hearing must be delivered or mailed by
August 31, 1989.

ADDRESS: Send comments and requests
for a public hearing to: Internal Revenue

Service, 1111 Constitution Avenue, NW.,
Room 4429, Washington, DC 20224 (Attn:
CC;CORP:T:R (PS-001-89)].

FOR FURTHER INFORMATION CONTACT:
Robert Stoddart or Michael ]. Grace at
202-566-4751 (not a toll-free number), or
at Internal Revenue Service, 1111
Constitution Avenue, NW., Room 4429,
Washington, DC 20224 (Attn:
CC:CO-RP:T:R (PS-001-89)).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

This notice of proposed rulemaking
contains requirements for collecting
information, which have been submitted
to the Office of Management and Budget
for review under the Paperwork
Reduction Act of 1980 (44 U.S.C.
3504(h)). Comments on the requirements
should be sent to the Office of
Management and Budget, Paperwork
Reduction Project, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer TR:FP, Washington,
DC 20224,

The collections of information in this
regulation are in § 1.4694T (k) and (o).
The Internal Revenue Service requires
this information to identify certain
undertakings that taxpayers elect to
treat as separate activities and to
ascertain that taxpayers have made
proper, timely elections. This
information will be used to verify that
taxpayers have accounted for their
interests in the separate activities as
section 469 requires. The likely
respondents are individuals, farms, and
businesses.

These estimates are an approximation
of the average time expected to be
necessary for a collection of
information. They are based on such
information as is available to the
Internal Revenue Service, Individual
respondents may require more or less
time, depending on their circumstances.

The estimated figures below represent
only the estimated time for the physical
preparation of any writing requirement
that may be imposed by § 1.469-4T (k)
or (o). They do not represent an
estimation of the actual time for making
the decisions, judgments, computations,
and studies that may be necessary to
satisfy the requirements of section 469
or to determine whether an election
should be made.

Estimated total annual reporting
burden: 3,000 hours.

Estimated annual burden per
respondent for making a written election
varies from 5 minutes to 15 minutes,
depending on individual circumstances,
with an estimated average of 8 minutes.

Estimated number of respondents:
30,000.

Estimated annual frequency of
responses: once (for each of two
possible elections).

Submission to Small Business
Administration

Pursuant to section 7805(f) of the
Code, the rules proposed in this
document will be submitted to the
Administrator of the Small Business
Administration for comment on their
impact on small business.

Background

The temporary regulations in the
Rules and Regulations portion of this
issue of the Federal Register add rules
under § 1.489-4T to Title 26 of the Code
of Federal Regulations, Section 1.469-4T
defines the term “activity” for purposes
of applying the limitations on passive
activity losses and passive activity
credits. The temporary regulations also
amend certain provisions of previously
issued temporary regulations under
section 469 (53 FR 5686, February 25,
1988 (T.D. 8175)).

The temporary regulations reflect the
amendment of the Internal Revenue
Code by sections 501 and 502 of the Tax
Reform Act of 1988 (Pub. L. 99-514),
section 10212 of the Revenue Act of 1987
(Pub. L. 100-203), and sections 1005(a)
and 2004(g) of the Technical and
Miscellaneous Revenue Act of 1988
(Pub. L. 100-647). This document
proposes to adopt the temporary
regulations as final regulations.
Accordingly, the text of the temporary
regulations serves as the comment
document for this notice of proposed
rulemaking. In addition, the preamble to
the temporary regulations explains the
proposed and temporary rules.

For the text of the temporary
regulations, see T.D. 8253, published in
the Rules and Regulations portion of this
issue of the Federal Register.

Special Analyses

These proposed rules are not major
rules as defined in Executive Order
12291. Therefore, a Regulatory Impact
Analysis is not required.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted, consideration will be given to
any written comments that are
submitted (preferably a signed original
and seven copies) to the Internal
Revenue Service. All comments will be
available for public inspection and
copying. A public hearing will Le
scheduled and held upon written request
by any person who submits written
comments on the proposed rules. Notice




Federal Register / Vol. 54, No. 91 / Friday, May 12, 1969 / Proposed Rules

20667

of the time and place for the hearing will
be published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Michael J.
Grace, Office of the Assistant Chief
Counsel (Passthroughs and Special
Industries), Internal Revenue Service.
However, personnel from other offices
of the Internal Revenue Service and
Treasury Department participated in
developing the regulations on matters of
both substance and style.

List of Subjects
26 CFR 1.441-1—1.483-2
Income taxes, Accounting, Deferred
compensation plans.
26 CFR Part 602

OMB control numbers under the
Paperwork Reduction Act.
Lawrence B. Gibbs,
Commissionerof Internal Revenue.
[FR Doc. 89-11335 Filed 5-11-89; 8:45 am|
BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 250
RIN 1010-AAG1

Oil and Gas and Sulphur Operations in
the Outer Continental Sheif, California

AGENCY: Minerals Management Service,
Interior.

ACTION: Reopening and extension of
comment period.

SUMMARY: On January 17, 1989, the
Minerals Management Service (MMS)
published a notice of proposed
rulemaking in the Federal Register
which would establish special emission
control requirements for Outer
Continental Shelf (OCS) facilities off the
coast of California under the provisions
of section 5(a)(8) of the OCS Lands Act,
as amended. The public comment period
for this proposed rule closed April 17,
1989, The MMS has determined that an
additional brief extension of the
comment period is warranted. This
notice extends the comment period for
the propesed rulemaking until May 31,
1989.

DATE: Comments must be hand
delivered or postmarked no later than
May 31, 1989.

ADDRESS: Comments should be mailed
or hand delivered to the Department of
the Interior, Minerals Management
Service; 381 Elden Street; Mail Stop 646;

Herndon, Virginia 22070; Attention:
Gerald D. Rhodes.

FOR FURTHER INFORMATION CONTACT:
Gerald D. Rhodes; Chief, Branch of
Rules, Orders, and Standards; Minerals
Management Service; 381 Elden Street;
Mail Stop 646; Herndon, Virginia 22070;
telephone (703) 648-7816 or (FTS) 959-
7816. Beginning May 22, 1989, telephone
(703) 787-1600 or (FTS) 393-1600.
SUPPLEMENTARY INFORMATION: On
January 17, 1989, MMS published in the
Federal Register a notice of proposed
rulemaking to establish requirements
governing the control of emissions
which may result from operations
conducted on Federal oil and gas leases
in the OCS off the coast of California.
The comment period for this proposed
rule was to close February 16, 1989. In
response to several requests for
additional time within which to submit
comments on the proposed rule, a
Federal Register Notice was published
on February 9, 1989, which extended the
comment period an additional 60 days
until April 17, 1989.

The MMS has determined that an
additional brief extension of the
comment period is necessary to provide
interested parties time to comment.
Accordingly, the comment period is
being reopened and extended until May
31, 1989. Comments previously
submitted need not be resubmitted.
Comments received after the close of the
original comment period and prior to the
publication of this notice will also be
considered.

Comments should be sent to the
address provided above and must be
hand delivered or postmarked by May
31, 1989,

Date: May 5, 1989.
Carolita Kallaur,

Associate Director for Offshore Minerals
Management.

[FR Doc. 89-11491 Filed 5-11-89; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD 09-89-02]
Special Local Regulations; Sohio

Riverfest, Cuyahoga River, Cleveland,
OH

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

sUMMARY: The Coast Guard is
considering a proposal to establish
special local regulations for the Schio

Riverfest. This event will be held on 28,
29 and 30 July 1989 on the Cuyahoga
River, Cleveland, Ohio. The regulations
are needed to provide for the safety of
life and property on navigable waters
during the event.

pATES: Comments must be received on
or before 2 June 1989.

ADDRESSES: Comments should be
mailed to Commander (inc), Ninth Coast
Guard District, 1240 East 9th Street,
Cleveland, OH 44199. The comments
will be available for inspection and
copying at the Ice Navigation Center,
Room 2007A, 1240 East 9th Street,
Cleveland, OH. Normal office hours are
between 7:30 a.m. and 4:30 p.m., Monday
through Friday, except holidays.
Comments may also be hand-delivered.

FOR FURTHER INFORMATION CONTACT:
MST1 SCOTT E. BEFUS, Office of
Search and Rescue, Ninth Coast Guard
District; 1240 E. 8th St., Cleveland, OH
44199, (216) 522-4420.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, data or
arguments. Persons submitting
comments should include their names
and addresses, identify this notice (CGD
09-89-02) and the specific section of the
proposal to which their comments apply,
and give reasons for each comment.
Receipt of comments will be
acknowledged if a stamped, self-
addressed postcard or envelope is
enclosed. The rules may be changed in
light of comments received. All
comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned, but one may be held if written
requests for a hearing are received and
it is determined that the opportunity to
make oral presentations will aid the
rulemaking process.

Drafting Information

The drafters of this regulation are
MST1 SCOTT E. BEFUS, project officer,
Office of Search and Rescue and LCDR
C.V. MOSEBACH, project attorney,
Ninth Coast Guard District Legal Office.

Discussion of Regulations

The Sohio Riverfest will be conducted
on the Cuyahoga River on 28, 29 and 30
July 1989. Due to the nature of shoreside
businesses and planned entertainment
activities, it is anticipated that much
vessel congestion will remain in the area
even during times when specific marine
events are not scheduled. The size of
large vessels trying to transit the area
and the effects of navigational
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equipment of large vessels such as prop
wash or turbulence caused by operation
of main propulsion and bow thruster
units would pose a threat to small craft
by vessels of 100 gross tons or more
during times of planned water-related
events. Vessels desiring to transit the
regulated area may do so only with prior
approval of the Patrol Commander
(Officer in Charge, Coast Guard Station
Cleveland Harbor, OH).

Economic Assessment and Certification

This proposed regulation is
considered to be non-major under
Executive Order 12291 on Federal
Regulation and nonsignificant under
Department of Transportation regulatory
policies and procedures (44 FR 11034;
February 26, 1979). The economic impact
of this proposal is expected to be so
minimal that a full regulatory evaluation
is unnecessary. This event will draw a
large number of spectator craft into the
area for the duration of the event. This
should have a favorable impact on
commercial facilities providing services
to the spectators. Any impact on
commercial traffic in the area will be
negligible.

Since the impact of this regulation is
expected to be minimal, the Coast
Guard certifies that it will not have a
significant economic impact on a
substantial number of small entities.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water).
Proposed Regulations
In consideration of the foregoing, Part

100 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 AND
33 CFR 100.35

2. Part 100 is amended to add a
temporary section 100.35-0902 to read as
follows:

§ 100.35-0902 Sohio Riverfest, Cuyahoga
River, Cleveland, Ohio

(a) Regulated Area: The following
area will be closed to vessel navigation
or anchorage for vessels of more than
100 gross tons: That portion of the

Cuyahoga River from the Conrail
Railroad Bridge at Mile 0.8 above the
mouth of the river to the Eagle Avenue
Bridge.

(b) Special Local Regulations:

(1) The above area will be closed to
vessel navigation or anchorage by
vessels of more than 100 gross tons from
7:00 p.m. (local time) 28 July until 2:00
a.m, on 29 July 1989; 12:00 nocn to 3:00
p.m. on 29 July 1989; 7:00 p.m. on 29 July
until 2:00 a.m. on 30 July 1989; 1:00 p.m.
until 7:00 p.m. on 30 July 1989.

(2) The Coast Guard will patrol the
regatta area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on channel 16 (156.8
MHZ) by the call sign “Coast Guard
Patrol Commander."” Vessels desiring to
transit the regulated area may do so
only with prior approval of the Patrol
Commander and when so directed by
that officer. Vessels will be operated at
a no wake speed to reduce the wake to a
minimum, and in 2 manner which will
not endanger participants in the event or
any other craft. The rules contained in
the above two sentences shall not apply
to participants in the event or vessels of
the patrol operating in the performance
of their assigned duties.

(3) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regatta
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction of
the U.S. Coast Guard Patrol Commander
shall serve as a signal to stop. Vessels
so signaled shall stop and shall comply
with the orders of the Patrol
Commander. Failure to do so may result
in expulsion from the area, citation for
failure to comply, or both.

(4) The Patrol Commander may
establish vessel size and speed
limitations and operating conditions.

(5) The Patrol Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(6) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life and property.

(7) This section is effective from 7:00
p.m. on 28 July 1989 to 7:00 p.m. on 30
July 1989,

Dated: May 2, 1989.
R.A. Appelbaum,

RADM. U.S. Coast Guard, Commander, Ninth
Coast Guard District.

[FR Doc. 89-11396 Filed 5-11-89; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Part 326
RIN 0710-AA15

Proposal to Amend Permit Regulations
for Controlling Certain Activities in
Waters of the United States

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Proposed rule.

SUMMARY: The Department of the Army
is proposing to amend the Corps of
Engineers permit regulations at 33 CFR
Part 326 to adopt a new section to
implement the Secretary of the Army's
Class I administrative civil penalties
authority under seciton 309(g) of the
Clean Water Act, 33 U.S.C. 1319(g). The
Army is taking this action in response to
amendments to the Act made by the
Water Quality Act of 1987, which
authorize the Secretary of the Army to
assess administrative civil penalties for
a violation of any condition or limitation
in a permit issued under section 404 of
the Act. The provisions being proposed
will provide a new enforcement tool
offering Corps District Engineers the
ability to bring timely, and cost efficient
enforcement proceedings against Corps
issued Clean Water Act permit
condition violations.

DATE: Written comments must be
received by June 12, 1989.

ADDRESS: Office of the Chief of
Engineers, ATTN: CECW-OR,
Washington, DC 20314-1000.

FOR FURTHER INFORMATION CONTACT:
Mr. Jack Chowning, Regulatory Branch,
(202) 272-1781 or Mr. Martin Cohen,
Office of the Chief Counsel, (202) 272~
0027.

SUPPLEMENTARY INFORMATION: Section
314 of the Water Quality Act of 1987,
Pub. L. 100-4, added section 309(g) to the
Act to provide for the assessment of
administrative penalties. The statute
established two "classes” of
administrative penalties, Class I and
Class II. Class I administrative penalty
proceedings are not subject to the
Administrative Procedure Act, 5 U.S.C.
554, 556, and assessments may not
exceed $10,000 per violation, or exceed a
total amount of $25,000. Class II penalty
proceedings are subject to the
Administrative Procedure Act, 5 U.S.C.
554, 556, and assessments may not
exceed $10,000 per day for each day
during which the violation continues, or
exceed a total assessment of $125,000.
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Administrative penalties may be
assessed by the Secretary of the Army
for violations of any permit condition or
limitation in a permit issued under
section 404 of the Act by the Secretary
of the Army. Permits under section 404
are issued by the Corps of Engineers
following the administrative regulations
published in 33 CFR Parts 320 through
330. The regulation being proposed
today provides only for the assessment
of Class I penalties. Procedures for
Class Il administrative penalties are
under development and will be
published separately.

The Army has promulgated
regulations governing the procedures to
be followed in pursuing enforcement for
its regulatory responsibilities, including
enforcement or permit conditions and
limitations, at 33 CFR Part 326. The
procedural framework for Class I
administrative penalties as proposed
below would be added as a new section
(33 CFR 326.6) in those regulations.

Statutory Requirements

A Class I penalty is assessed by the
Secretary of the Army under section
309(g) of the Act by an administrative
order. Before issuing the order, the
Secretary must provide the person to be
assessed a Class I penalty a written
notice of the proposal to issue the order,
and the opportunity to request, within 30
days of the date the notice is received
by the person, a hearing on the proposed
order. Section 326.6(b)(2) of the
proposed regulation addresses this
requirement. The hearing is not subject
to the Administrative Procedures Act
but must provide a reasonable
opportunity to be heard and to present
evidence. Sections 326.6(g), (h), and (i) of
the proposed regulation would codify
the reugirements and procedures for
Class I penalty hearings.

Under section 309(g)(1) of the Act, the
Secretary must also consult with the
State in which the violation occurs prior
to assessing the penalty. Sections
326.6(b)(4), and (d) discuss the
requirement and the process to satisfy
the consultation requirement.

Under section 309(g)(1) of the Act, the
Secretary must provide public notice
and reasonable opportunity to comment
upon the proposed assessment. The
section also provides that if a hearing on
the proposed assessment is conducted,
the Secretary shall give any citizen who
commented on the proposed assessment
a reasonable opportunity to be heard
and to present evidence at the hearing.
The section further provides that the
Secretary shall give any person who
comments on a proposed assessment,
notice of the order assessing the
penalty. Sections 326.6(b)(3), and (c) of

the proposed regulation set forth the
public notice requirement, format, and
comment process to meet this
requirement of the Act. Section
326.6(j)(7), and (8) provide further
information on notice requirements and
rights to a hearing.

Under section 309(g) of the Act, if no
hearing is held, any person who
commented on the proposed assessment
may petition the Secretary to set aside
the order and to provide a hearing on
the penalty. In addition, the section also
provides that the Secretary must set
aside the order and provide a hearing if
the Secretary determines that the
evidence presented by the petitioner is
material and was not considered in the
issuance of the order. Under section
309(g), if the Secretary denies a hearing,
the Secretary shall provide to the
petitioner and publish in the Federal
Register, notice of the reasons for the
denial. Sections 326.6(j)(7), and (8), and
§ 326.6(k)(iii) of the proposed regulations
would codify requirements related to
hearing, public notice, comments on
Class I penalty orders.

Finally, section 309(g) of the Act
provides that any person against whom
a civil penalty is assessed may obtain
review of such assessment by filing
notice of appeal in the proper court
within 30 days of the date the penalty
order was issued. Section 326.6(1) of the
proposed regulation provide for this
judicial review.

Note 1.—The Depariment of the Army has
determined that the proposed regulations do
not contain a major proposal requiring the
preparation of a regulatory impact analysis
under E.O. 12291.

Note 2.—The term “he" and its derivatives
used in these regulations is generic and
should be considered as applying to both
male and female.

List of Subjects in 33 CFR Part 326
Investigations, Intergovernmental
relations, Law enforcement, Navigation,
Water pollution control, Waterways.
Dated: May 8, 1989.
Approved:
John S. Doyle, Jr.,
Principal Deputy Assistant Secretary of the
Army (Civil Works).

Accordingly, the Department of the
Army is proposing to amend 33 CFR Part
326 as follows:

PART 326—ENFORCEMENT

1. The authority citation for Part 326
continues to read as follows:

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413,

2. Section 326.6 is added to read as
follows:

§ 326.6 Class | administrative penalties.

(a) Introduction. (1) This subpart sets
forth procedures for initiation and
administration of Class I administrative
penalty orders under Section 309(g) of
the Clean Water Act. Section
309(g)(2)(A) specifies that Class I civil
penalties may not exceed $10,000 per
violation, except that the maximum
amount of any Class I civil penalty shall
not exceed $25,000.

(2) These procedures supplement the
existing enforcement procedures at
§§ 326.1 through 326.5. However, as a
matter of agency enforcement discretion
once the agency decides to proceed with
an administrative penalty under these
procedures it shall not subsequently
pursue judicial action pursuant to
§ 326.5. Therefore, an administrative
penalty should not be pursued if a
subsequent judicial action for civil
penalties is desired. An administrative
civil penalty may be pursued in
conjunction with a compliance order
issued under § 326.3.

(8) Definitions. For the purposes of
this regulation:

(i) “Agency"” means the Department of
the Army, acting through the Secretary
of the Army or any of the Secretary's
designees, including officials of the U.S.
Army Corps of Engineers, with respect
to the matters covered by this
regulation.

(ii) “Interested person outside the
agency" includes the respondent, any
person who filed written comments on
the proposed penalty order, and any
other person not employed by the
agency with an interest in the subject of
proposed penalty order, and any
attorney of record for those persons.

(iii) “Interested agency staff”’ means
those agency employees, whether
temporary or permanent, who may
investigate, litigate, or present evidence,
arguments, or the position of the Agency
in the hearing or who participated in the
preparation, investigation or
deliberations concerning the proposed
penalty order, including any employee,
contractor, or consultant who may be
called as a witness.

(iv) “Presiding Officer" means an
agency official selected by the District
Engineer (DE) to hold a hearing on a
proposed administrative civil penalty
order [hereinafter referred to as
“proposed order”] in accordance with
the rules set forth in this regulation and
to make recommendations to the DE on
proposed orders.

(v) “Ex parte communication' means
any communication, written or oral,
relating to the merits of the proceeding,
between the Presiding Officer and an
interested person outside the Agency or
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the interested Agency staff, which was
not originally filed or stated in the
administrative record or in the hearing.
Such communication is not an "ex parte
communication” if all parties have
received prior written notice of the
proposed communication and have been
given the opportunity to participate
herein.

(b) Initiation of action. (1) If the DE or
a delegatee of the DE finds that a
recipient of a Department of the Army
permit [hereinafter referred to as “the
respondent”] has violated and condition
or limitation contained in that permit,
the DE is authorized to prepare and
process a proposed order in accordance
with these procedures. The proposed
order shall specify the amount of the
penalty which the respondent may be
assessed and shall describe with
reasonable specificity the nature of the
violation.

(2) The respondent will be provided
actual notice of the DE's proposal to
issue an administrative civil penalty in
writing and advised of the right to
request a hearing and to present
evidence on the alleged violation. Notice
to the respondent will be provided by
certified mail, return receipt requested.
This notice will be accompanied by a
copy of the proposed order, and will
include the following information:

(i) A description of the alleged
violation and copies of the applicable
law and regulations;

(ii) An explanation of the authority to
initiate the proceeding;

(iii) An explanation, in general terms,
of the procedure for issuing
administrative orders and assessing
civil penalties, including opportunities
for public participation;

(iv) A statement of the amount of the
penalty that is proposed and a
statement of the maximum amount of
penalty which the DE is authorized to
assess for the violations alleged;

(v) A statement that the respondent
may within 30 calendar days of receipt
of the notice provided under this
subparagraph request a hearing prior to
issuance of any final order, and that the
respondent must request a hearing
within 30 calendar days of receipt of the
notice provided under this subparagraph
in order for respondent to be entitled to
receive such a hearing;

(vi) The name and address of the
person to whom respondent must send a
request for hearing;

(vii) Notification that the DE may
issue the proposed order on or after 30
calendar days following receipt of the
notice provided under these rules, if
respondent does not request a hearing;
and

(viii) An explanation that any final
order issued under this subpart shall
become effective 30 calendar days
following its issuance unless a petition
to set aside the order and to hold a
hearing is filed by a person who
commented on the proposed order and
such petition is granted or an appeal is
taken under section 309(g)(8) of the
Clean Water Act.

(3) At the same time that actual notice
is provided to the respondent, the DE
shall give public notice of the proposed
order, and provide a reasonable
opportunity for public comment on the
proposed order, prior to issuing a final
order asessing an administrative civil
penalty. Procedures for giving public
notice and providing the opportunity for
public comment are contained in
§ 326.6(c).

(4) At the same time that actual notice
is provided to the respondent, the DE
shall provide actual notice in writing to
the appropriate state agency for the
state where the violation occurred.
Procedures for providing actual notice to
and consulting with the appropriate
state agency are contained in § 326.6(d).

(5) During the public comment period
provided under paragraph (c) of this
section, any person may submit written
comments on the proposed
administrative penalty order. The DE
shall include all written comments in an
administrative record relating to the
proposed order. The public shall be
advised of the location of the
administrative record and its
availability for inspection as provided in
§ 328.6(e).

(c) Public Notice and Comment. (1) At
the same time the respondent and the
appropriate state agency are provided
actual notice, the DE shall provide
public notice of and a reasonable
opportunity to comment on the DE's
proposal to issue an administrative civil
penalty against the respondent.

(2) A 30 day public comment period
shall be allowed. During this 30 day
period, persons may comment on the
issuance of the proposed order. Any
person who comment on a proposed
order shall be given notice of any
hearing held on the proposed order.
Such persons shall have a reasonable
opportunity to be heard and to present
evidence in such hearings.

(3) If no hearing is requested by
respondent, any person who has
submitted comments on the proposed
order shall be given notice by the DE of
any final order issued, and will be given
30 calendar days in which to petition the
DE to set aside the order and to provide
a hearing on the penalty. The DE shall
set aside the order and provide a
hearing in accordance with these rules if

the evidence presented by the
commenter in support of the
commenter’s petition for a hearing is
material and was not considered when
the order was issued. If the DE denies a
hearing, the DE shall provide notice ta
the commenter filing the petition for the
hearing, together with the reasons for
the denial. Notice of the denial and the
reasons for the denial shall be published
in the Federal Register by the DE,

(4) The DE shall give public notice by
placing a legal notice in a paper of
general circulation in the are of the
alleged violation and by mailing a copy
of the information listed in paragraph (c)
(5) of this section to:

(i) Any person who requests notice;

(ii) Other persons on a mailing list
developed to include some or all of the
following sources:

(A) Persons who request in writing to
be on the list;

(B) Persons on “area lists" developed
from lists of participants in past similar
proceedings in that area, including
hearings or other actions related to
section 404 permit issuance; and

(C) Persons who request inclusion
after notification of the public of the
opportunity to be put on the mailing list
through periodic publication in the
public press and in such publications as
Regional and State funded newsletters,
environmental bulletins, or State law
journals,

The DE may update the mailing list from
time to time by requesting written
indication of continued interest from
those listed. The DE may delete from the
list the name of any person who fails to
respond to such a request.

(5) All public notices under this
subpart shall contain the following
minimum information:

(i) A copy of the proposed
administrative order;

(ii) Name and address of the Corps
District office proposing to assess the
administrative penalty for which notice
is being given;

(iii) Location of the facility or activity
against which the proposed penalty is
addressed;

(iv] A brief description of the business
or activity conducted at the facility or
the operation described in the order,
including permit number and issuance
date of the permit at issue, and a
description of the alleged
noncompliance for which the civil
penalty is being proposed;

(v) Name, address and telephone
number of an Agency representative
from whom interested persons may
obtain further information, including
copies of the proposed order, and to
whom any comments must be submitted;




Federal Register / Vol. 54, No. 91 / Friday, May 12, 1989 / Proposed Rules

20611

{vi) A statement of the opportunity to
submit written comments on the
proposed order and the deadline for
submission of such comments;

(vii) A statement of the opportunity
for the respondent to request a hearing
and to present oral evidence related to
the proposed order and the procedures
to request a hearing;

(viii) Any procedures through which
the public may comment on or
participate in proceedings to reach a
final decision on the order;

(ix) The location of the administrative
record referenced in § 326.6(e), the times
at which the administrative record will
be available for public inspection, and a
statement that all information submitted
by the respondent and persons
commenting on the proposed order is
available as part of the administrative
record, subject to provisions of law
restricting the public disclosure of
confidential information.

(d) State consultation, (1) At the same
time that the respondent is provided
actual notice, the DE shall send the
appropriate state agency written notice
of the proposal to issue an
administrative civil penalty order. This
notice will include the same information
required pursuant to § 326.6(c)(5).

(2) For the purposes of this regulation,
the appropriate state agency will be the
agency administering the 401
certification program, unless another
state agency is agreed to by the District
and the respective state through formal/
informal agreement with the state.

(3) The appropriate state agency will
be provided the same opportunity to
comment on the proposed order and
participate in any hearing that is
provided pursuant to § 326.6(c).

(e) Availability of the administrative
record. (1) At any time after public
notice of a proposed penalty order is
given under § 326.6(c), the DE shall
make available the administrative
record at reasonable times for
inspection and copying by any
interested person, subject to provisions
of law restricting the public disclosure
of confidential information. Any person
requesting copies of the administrative
record or portions of the administrative
record may be required by the DE to pay
reasonable charges for reproducing the
information requested.

(2) The administrative record shall
include the following:

(i) Documentation relied on by the DE
to support the violations alleged in the
proposed penalty order with a summary
of violations, if a summary has been
prepared;

(ii) Proposed penalty order or
assessment notice;

(iii) Public notice of the proposed
order with evidence of notice to
respondent and to the public;

(iv) Comments by respondent and/or
the public on the proposed penalty
order, including any requests for a
hearing;

(v) All orders or notices of the
Presiding Officer;

(vi) Subpoenas issued, if any, for the
attendance and testimony of witnesses
and the production of relevant papers,
books, or documents in connection with
any hearings;

{vii) All submittals or responses of
any persons or comments to the
proceeding, including exhibits, if any;

(viii) A complete and accurate record
or transcription of any hearing;

(ix) The recommended decision of the
Presiding Officer and the final decision
and/or order of the Agency issued by
the DE; and

(x) Any other appropriate documents
related to the administrative proceeding.

(f) Counsel. A respondent may be
represented at all stages of the
proceeding by counsel. After receiving
notification that a respondent or any
other party or commenter is represented
by counsel, the Presiding Officer and DE
shall direct all further communications
to that counsel.

(g) Opportunity for hearing. (1) The
respondent may request a hearing and
may provide written comments on the
proposed administrative penalty order
at any time within 30 calendar days
after receipt of the notice set forth in
§ 326.6(b)(2). The respondent must
request the hearing in writing, specifying
in summary form the factual and legal
issues which are in dispute and the
specific factual and legal grounds for the
respondent's defense.

(2) The respondent waives the right to
a hearing to present evidence on the
alleged violation or violations if the
respondent does not submit the request
for the hearing to the official designated
in the notice of the proposed order
within 30 calendar days of receipt of the
notice, The DE shall determine the date
of receipt of notice by respondent’s
signed and dated return receipt or such
other evidence that constitutes proof of
actual notice on a certain date. For good
cause shown, the DE may grant a
hearing if the respondent submits a late
request.

(3) The DE shall promptly schedule
requested hearings and provide
reasonable notice of the hearing
schedule to all participants, except that
no hearing shall be scheduled prior to
the end of the third day public comment
period provided in § 326.6(c)(2). The DE
may grant any delays or continuances

necessary or desirable to resolve the
case fairly.

(4) The hearing shall be held at the
DE'’s office, except the respondent may
request in writing upon a showing of
good cause that the hearing be held at
an alternative location. Action on the
request is at the discretion of the DE.

(h) Hearing. (1) Hearings shall afford
respondents with an opportunity to
present evidence on alleged violations
and shall be informal, adjudicatory
hearings and shall not be subject to
section 554 or 556 of the Administrative
Procedure Act. Respondents may
present evidence either orally or in
written form in accordance with the
hearing procedures specified in
§ 326.6(i).

(2) The DE shall give written notice of
any hearing to be held under these rules
to any person who commented on the
proposed administrative penalty order
under § 326.6(c). This notice shall
specify a reasonable time prior to the
hearing within which the commenter
may request an opportunity to be heard
and to present oral evidence or to make
comments in wriling in any such
hearing. The notice shall require that
any such request specify the facts or
issues which the commenter wishes to
address. Any commenter who files
comments pursuant to § 326.6(c)(2) shall
have a right to be heard and to present
evidence at the hearing in conformance
with these procedures.

(3) The DE shall select an Agency
official to serve as President Officer of
the hearing. The Presiding Officer shall
exercise no other responsibility, direct
or supervisory, for the investigation or
prosecution of any case before him. The
Presiding Officer shall conduct hearings
as specified by these rules and make a
recommended decision to the DE.

(4) The Presiding Officer shall
consider each case on the basis of the
evidence presented, and must have no
prior connection with the case. The
Presiding Officer is solely responsible
for preparing and transmitting the
recommended decision and order in
each case to the DE.

(5) Ex Parte Communications:

(i) No interested person outside the
Agency or member of the interested
Agency staff shall make or knowingly
cause to be made to the Presiding
Officer, an ex parte communication on
the merits of the proceeding.

(ii) The Presiding Officer shall not
make or knowingly cause to be made to
any interested person outside the
Agency or to any member of the
interested Agency staff, an ex parte
communication on the proceeding.
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(iii) The DE may replace the Presiding
Officer in any proceeding in which it is
demonstrated to the DE's satisfaction
that the Presiding Officer has engaged in
prohibited ex parte communications to
the prejudice of any participant.

(iv) Whenever an ex parte
communication in violation of this
section is received by the Presiding
Officer or made known to the Presiding
Officer, the Presiding Officer shall
immediately notify all participants in the
proceeding of the circumstances and
substance of the communication and
may require the person who made the
communication or caused it to be made,
or the party whose representative made
the communication or caused it to be
made, to the extent consistent with
justice and the policies of the Clean
Water Act, to show cause why that
person or party's claim or interest in the
proceedings should not be dismissed,
denied, disregarded, or otherwise
adversely affected on account of such
violation.

(v) The prohibitions of this paragraph
apply upon designation of the Presiding
Officer and terminate on the date of
final agency action or the final order.

(i) Hearing procedures. (1) The
Presiding Officer shall conduct a fair
and impartial proceeding in which the
participants are given a reasonable
opportunity to present evidence.

(2} The Presiding Officer is authorized
to administer oaths and may subpoena
witnesses and issue subpoenas duces
tecum (i.e. subpoenas for documents)
pursuant to the provisions of the Clean
Water Act.

(3) The Presiding Officer shall provide
a reasonable opportunity to be heard
and to present evidence to the
respondent, any person who filed a
request to participate under § 326.6(c),
and to any other person attending the
hearing. The Presiding Officer may
establish reasonable time limits for oral
testimony.

(4) The respondent may not challenge
the permit condition which is the subject
matter of the administrative penalty
crder.

(5) Prior to the commencement of the
hearing, the DE shall provide to the
Presiding Officer the complete
administrative record as of that date.
During the hearing, the DE, or an
authorized representative of the DE may
summarize the basis for the proposed
administrative order. Thereafter, the
administrative record shall be admitted
into evidence and the Presiding Officer
shall maintain the administrative record
of the proceedings and shall include in
that record all documentary evidence,
written statements, correspondence, the

record of hearing, and any other
relevant matter.

(6) The Presiding Officer shall cause a
tape recording, written transcript or
other permanent, verbatim record of the
hearing to be made, which shall be
included in the administrative record,
and shall, upon written request, be made
available, for inspection or copying, to
the respondent or any person, subject to
provisions of law restricting the public
disclosure of confidential information.
Any person making a request may be
required to pay reasonable charges for
copies of the administrative record or
portions thereof.

(7) In receiving evidence, the Presiding
Officer is not bound by strict rules of
evidence. The Presiding Officer may
determine the weight to be accorded the
evidence,

(8) The respondent has the right to
examine, and to respond to the
administrative record. The respondent
may offer into evidence, in written form
or through oral testimony, a response to
the administrative record including, any
facts, statements, explanations,
documents, testimony, or other
exculpatory items which bear on any
appropriate issues. The Presiding Officer
may question the respondent and
require the authorization of any written
exhibit or statement, but no cross
examination of the respondent will be
allowed. The Presiding Officer may
exclude any repetitive or irrelevant
matter.

(9) At the close of the respondent’s
presentation of evidence, the Presiding
Officer should allow the introduction of
rebuttal evidence. The Presiding Officer
may allow the respondent to respond to
any such rebuttal evidence submitted
and to cross-examine any witness.

(10) The Presiding Officer may take
official notice of matters that are not
reasonably in dispute and are commonly
known in the community or are
ascertainable from readily available
sources of known accuracy. Prior to
taking official notice of a matter, the
Presiding Officer shall give the Agency
and the respondent an opportunity to
show why such notice should not be
taken. In any case in which official
notice is taken, the Presiding Officer
shall place a written statement of the
matters as to which such notice was
taken in the record, including the basis
for such notice and a statement that the
Agency or respondent consented to such
notice being taken or a summary of the
objections of the Agency or the
respondent.

(11) After all evidence has been
presented, any participant may present
argument on any relevant issue, subject

to reasonable time limitations set at the
discretion of the Presiding Officer.

(12) The hearing record shall remain
open for a period of ten business days
from the date of the hearing so that the
respondent or any person who has
submitted comments on the proposed
order may examine and submit
responses for the record.

(13) At the close of this 10 business
day period, the Presiding Officer may
allow the introduction of rebuttal
evidence. The Presiding Officer may
hold the record open for an additional 10
business days to allow the presentation
of such rebuttal evidence.

(i) The Decision. (1) Within a
reasonable time following the close of
the hearing and receipt of any
statements following the hearing and
after consultation with the state
pursuant to § 326.6(d), the Presiding
Officer shall forward a recommended
decision accompanied by a written
statement of reasons to the DE. The
decision shall recommend that the DE
withdraw, issue, or modify and issue the
proposed order. The recommended
decision shall be based on a
preponderance of the evidence in the
administrative record. If the Presiding
Officer finds that there is not a
preponderance of evidence in the record
to support the penalty or the amount of
the penalty in a proposed order, the
Presiding Officer may recommend that
the order be withdrawn or modified and
then issued on terms that are supported
by a preponderance of evidence on the
record. The Presiding Officer also shall
make available to the DE for review the
complete administrative record.

(2) The Presiding Officer provides a
recommended decision solely to the DE.
The recommended decision shall
become part of the administrative
record and shall be made available to
the parties to the proceeding at the time
the DE's decision is released pursuant to
§ 326.6(j)(5). The Presiding Officer's
recommended decision shall not become
part of the administrative record until
the DE's final decision is issued, and
shall not be made available to the
respondent or public prior to that time.

(3) The rules applicable to Presiding
Officers under 326.6(h)(5) regarding ex
parte communications are also
applicable to the DE and to any person
who advises the DE on the decision or
the order. Communications between the
DE and the Presiding Officer do not
constitute ex parte communications.

(4) The DE may request additional
information on specified issues from the
participants in whatever form the DE
designates, giving all participants a fair
opportunity to be heard on such
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additional matters. The DE shall include
this additional information in the
administrative record.

(5) Within a reasonable time following
receipt of the Presiding Officer’s
recommended decision, the DE shall
withdraw, issue, or modify and issue the
proposed order. The DE's decision shall
be based on a preponderance of the
evidence in the administrative record,
shall consider the penalty factors set out
in Section 309(g)(3) of the CWA, shall be
in writing, shall include a clear and
concise statement of reasons for the
decision, and shall include any final
order assessing a penalty. The DE’s
decision, once issued, shall constitute
final agency action for purposes of
judicial review.

{6) The DE shall issue the final order
by sending the order, or written notice
of its withdrawal, to the respondent by
certified mail. Issuance of the order
under this subparagraph constitutes
final agency action for purposes of
judicial review.

(7) The DE shall provide written
notice of the issuance, modification and
issuance, or withdrawal of the proposed
order to every person who submitted
written comments on the proposed
order.

(8) The notice shall include a
statement of the right to judicial review
and of the procedures and deadlines for
obtaining judicial review. The notice
shall also note the right of a commenter
to petition for a hearing pursuant to
§ 326.6(c)(3) if no hearing was
previously held.

(k) Effective Date of Order. (1) Any
final order issued under this subpart
shall become effective 30 calendar days
following its issuance unless an appeal
is taken pursuant to Section 309(g)(8) of
the CWA, or in the case where no
hearing was held prior to the final order,
a petition for hearing is filed by a prior
commenter.

(2) I a petition for hearing is received,
the DE shall:

(i) Review the evidence presented by
the petitioner.

(ii) If the evidence is material and was
not considered in the issuance of the
order, the DE shall immediately set
aside the proposed order and schedule a
hearing. In that case, a hearing will be
held, a new recommendation will be
made by the Presiding Officer to the DE
and a new final decision issued by the
DE.

(iii) If the DE denies a hearing under
this subparagraph, the DE shall provide
to the petitioner, and publish in the
Federal Register notice of, and the
reasons for, such denial. If such a
request for a hearing is denied, the order

shall become effective 30 calendar days
after such denial.

(1) Judicial Review. (1) Any
respondent against whom a final order
assessing a civil penalty under these
regulations or any person who provided
written comments on a proposed order
may obtain judicial review of the final
order.

(2) In order to obtain judicial review,
the respondent or commenter must file a
notice of appeal in the United States
District Court for either the District of
Columbia or the district in which the
violation was alleged to occur within the
30 calendar day period beginning with
the date of issuance of the final order.

(3) Simultaneous with the filing of the
notice of appeal, the respondent or
commenter must send a copy of such
notice by certified mail to the DE and
the Attorney General,

(4) Upon receipt of the notice, the DE
shall promptly file in the district court a
certified copy of the administrative
record.

[FR Doc. 89-11448 Filed 5-11-89; 8:45 am]
BILLING CODE 3710-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL-3569-9]

Approval and Promuigation of
Iimplementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency {EPA).
ACTION: Proposed rulemaking.

SuUMMARY: EPA is proposing to approve
amendments to rule 10 CSR 10-2.230 as
a revision to the Air Pollution Control
State Implementation Plan (SIP) of the
state of Missouri. The purpose of this
rule is to control the emissions of
volatile organic compounds (VOC) from
industrial surface coating operations in
the Kansas City area. VOCs react in the
atmosphere to form ozone. A reduction
in VOC emissions is necessary for the
Kansas City area to meet the National

.Ambient Air Quality Standards for

ozone. EPA’s approval would make the
rule requirements federally enforceable.
pATE: Comments must be received by
June 12, 1989.

ADDRESSES: Comments should be sent
to Larry A. Hacker, Environmental
Protection Agency, Region VII, 726
Minnesota Avenue, Kansas City, Kansas
66101. The state-submitted information
and the EPA-prepared technical support
document are available at the above

address and at the Missouri Department
of Natural Resources, Air Pollution
Control Program, Jefferson State Office
Building, 205 Jefferson Street, Jefferson
City, Missouri 65101.

FOR FURTHER INFORMATION CONTACT:
Larry A. Hacker at (913) 236-2893 (FTS
757-2893).

SUPPLEMENTARY INFORMATION: On
February 20, 1985, EPA issued an ozone
SIP call for the Kansas City area. In
response to this SIP call, Missouri
submitted its plan revision on May 26,
1986; a supplemental revision, including
an amended industrial surface coating
rule, was submitted on December 18,
1987. EPA proposed to approve these
submittals on June 30, 1988 (53 FR
24735). Subsequent to this proposal,
however, the state adopted further
amendments to the Kansas City surface
coating rule and submitted these
amendments to EPA on December 19,
1988. Therefore, EPA prepared this
proposed rulemaking to address both
the original and subsequent
amendments to this rule. Today's notice
of proposed rulemaking entirely
supersedes EPA's June 30 proposal
insofar as it pertains to rule 10 CSR 10~
2.230, Control of Emissions from
Industrial Surface Coating Operations.
The remaining Kansas City ozone plan
components, i.e., the remainder of the
VOC rules and the attainment
demonstration, are the subject of
separate Federal Register actions.

Review of State Submittal

On December 18, 1987, the state of
Missouri submitted amendments to rule
10 CSR 10-2.230, Control of Emissions
from Industrial Surface Coating
Operations, to be approved as a revision
to the SIP. The rule amendments were
adopted by the Missouri Air
Conservative Commission (MACC) after
proper notice and public hearing, and
became effective on December 24, 1987.
On December 19, 1988, the state
submitted further amendments to rule
CSR 10-2.230. These amendments were
adopted by the MACC after proper
notice and public hearing, and became
effective on November 24, 1988.

The state adopted these amendments
in compliance with Section 172(b)(2) of
the Clean Air Act, which requires SIPs
to provide for the implementation of all
reasonably available control measures
as expeditiously as practicable. The
amendments are consistent with EPA
policy as outlined in “Issues Relating to
VOC Regulation Cutpoints, Deficiencies,
and Deviations—Clarification to
Appendix D of November 24, 1887
Federal Register”, dated May 25, 1988.
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The rule was revised to delete an
applicability cutoff which exempted
sources emitting less than 100 tons per
year (TPY) of VOC. Consistent with EPA
policy, the applicability level is now 2.7
TPY based on uncontrolled potential
emissions. Several provisions were
revised to improve clarity and
enforceability. Also, recordkeeping and
test method requirements were made
more specific.

The state enacted emission limit and
compliance date changes applicable to
the Ford Motor Company. The emission
limit of 3.2 pounds of VOC per gallon of
coating minus water for spray prime
was replaced with an emissions limit of
15.1 pounds of VOC per gallon of solids
deposited for primer surfacer and the
option of using spray prime instead of
electrodeposition primer was
eliminated. The final compliance date
for the 15.1 prime surfacer limit is
December 24, 1987. The 3.2 limit for
spray prime resulted from a 1979 source
specific reasonably available control
technology (RACT) determination. The
conclusion of this determination was
that a 3.2 pound of VOC per gallon of
coating minus water (55 volume percent
solids) spray primer applied at 50
percent transfer efficiency, rather than
the control techniques guideline (CTG)
recommended combination of
electrodeposition primer (1.2 pounds of
VOC per gallon of coating minus water)
and waterborne primer surfacer (2.8
pounds of VOC per gallon of coating
minus water), was RACT for the Ford
Kansas City truck line. This was
documented in a May 24, 1979,
memorandum from Richard G. Rhoades,
Director of the Control Programs
Development Division, to the EPA
Regional Offices (copy available in
docket). Under this source specific SIP
revision, the truck line was not required
to install an electrodeposition primer
system. The Ford Kansas City passenger
line installed an electrodeposition
primer system in 1979. This operation
has been subject to an emission limit of
1.2 pounds of VOC per gallon of coating
minus water since the end of 1982. The
3.2 spray prime limit also applied to the
primer surface operation on the
passenger line.

Since 1979, an electrodeposition
primer system has been installed on the
truck line. This operation is also subject
to the 1.2 limit noted above. The topcoat
is applied directly over this
electrodeposition primer. There is no
intermediate primer surfacer operation.
The passenger line still has a primer
surfacer operation. This is the only
operation that would be affected by the
new 15.1 limit.

The presumptive RACT limit for
primer surfacer, following
electrodeposition primer, expressed on a
solids applied basis, is 15.1 pounds of
VOC per gallon of solids applied. This is
the emission limit enacted by the state.
In view of the facts that
electrodeposition primer is now used on
the truck line, and the category in the
regulation has been changed from spray
prime to primer surfacer (which thereby
excludes the possibility of spray prime
without electrodeposition being used
again in the future), the primer surfacer
limit of 15.1 pounds of VOC per gallon of
solids deposited is proposed for
approval.

On December 4, 1987, a 15.1 1b. VOC/
gallon of solids applied emission limit
became effective for Ford's passenger
and truck topcoat operations with a
final compliance date of December 31,
1988. The interim emission limit (until
December 31, 1988) for both the truck
and passenger topcoat operations is 3.6
1b. VOC/gallon of coating minus water.
This interim limit is merely a
continuation of the emission limits
which applied to these processes prior
to these rule amendments. Final
compliance dates were December 31,
1985, for truck topcoat and December 31,
1986, for passenger top-coat.

The new topcoat limit is essentially
equivalent to the prior limits. The prior
limits were based on 3.6 pounds of VOC
per gallon of coating minus water (50
volume percent solids) topcoats being
applied at 50 percent transfer efficency.
This is documented in Ford's April 8,
1979, presentation of a source specific
RACT request to the state and the EPA.
The new topcoat emission limit is
written in terms of solids applied. In
order to demonstrate compliance with
this limit, Ford will need to determine its
actual transfer efficency and other
factors using the procedures specified in
the regulation. Ford was granted one
year (from December 24, 1987, to
December 24, 1988) to make this
demonstration.

The EPA's proposed approval of the
new 15.1 topceat limit is based on the
facts that it is essentially equivalent to
the prior limit.

The rule provides Ford an option
regarding its truck topcoat painting
operation. As discussed above, the
emission limit for this operation will
change to 15.1 lb. VOC};allon of solids
applied unless, prior to December 31,
1988, Ford submits to the state a formal
commitment to modify its truck topcoat
operation to meet the state or federal
New Source Performance Standards
(NSPS-Subpart MM), whichever is more
stringent, by no later than December 31,

1990. If Ford submits such a
commitment, the truck topcoat interims
emission limit will remain 3.6 Ib. VOC/
gallon of coating minus water until
December 31, 1990. (See note (2) to
Section (4) of this rule.) The other
provisions of Subpart MM would not be
applicable, for example, the 30-day
averaging time for compliance
determinations and the tabled transfer
efficiency values. The compliance
determination provisions of rule 10 CSR
10-2.230 would continue to apply. EPA
has not received formal notification of
whether Ford intends to pursue its
option.

EPA proposes approval of these rule
amendments with the understanding
that the NSPA commitment in note (2)
does not supersede a more stringent
emission limit which might be required
in accord with the state’s new source
review rule, 10 CSR 10-6.060. The rule's
test method for determining the volatile
and solids content of the coatings is 40
CFR Part 60, Apppendix A, Reference
Method 24. Compliance with the
emission limits can be demonstrated: (1)
On a daily weighted average per coating
line basis; (2) through equivalency using
a daily weighted average of VOC per
gallon of coating solids per coating line;
and (3) through an alternative
compliance plan whereby compliance is
determined by a daily weighted average
of emissions from a single or
combination of source operations. EPA
proposes approval of these rules with
the understanding that any such
alternative compliance plans must be
submitted and approved by EPA as
individual SIP revisions. In the absence
of such approval, the enforceable
requirements of the SIP would be the
emission limits stated in the rule. EPA
ACTION: EPA proposes to approve the
amendments to rule 10 CSR 10-2.230 as
a revision to the Missouri SIP. The
Administrator's decision to approve or
disapprove this proposed SIP revision
will be based on the comments received
and on a determination of whether or
not the revision meets the requirements
of sections 110 and 172 of the Clean Air
Act and 40 CFR Part 51, Requirements
for Preparation, Adoption, and
Submittal of State Implementation
Plans. Comments received on the June
30, 1988, notice of proposed rulemaking,
pursuant to rule 10 CSR 10-2.230, will be
addressed in EPA's notice of final
rulemaking as will the comments
received on today's proposed
rulemaking.

Under U.S.C. 805(b), I certify that this
SIP revision will not have a significant
economic impact on a substantial
number of small entities.
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The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52
Air pollution control, Carbon
monoxide, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone, and Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401-7642.
Date: January 25, 1989.
Morris Kay,
Regional Administrator.
[FR Doc. 89-11484 Filed 5-11-89; 8:45 am]
BILLING CODE 6580-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-6951]

Proposed Flood Elevation
Determinations; Correction

AGENCY: Federal Emergency
Management Agency

ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) floed elevations
previously published at 54 FR 10687 on
March 15, 1989. This correction notice
provides a more accurate representation
of the Flood Insurance Study and Flood
Insurance Rate Map for the Township of
Bridgeton, Newaygo County, Michigan.
FOR FURTHER INFORMATION CONTACT:
John L. Matticks, Chief, Risk Studies
Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2767.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the Township of
Bridgeton, Newaygo County, Michigan
previously published at 54 FR 10687 on
March 15, 1989, in accordance with
Section 110 of the Flood Disaster
Protection Act of 1873 (Pub. L. 83-234),
87 1968 (Title XIII of the Housing and
Urban Development Act of 1968 [Pub. L.
90-448)), 42 U.S. C. 40014128, and 44
CFR Part 67.

List of Subjects in 44 CFR Parl 67
Flood Insurance, Floodplains.

The proposed base [100-year) flood
elevations for selected locations are:

Proposed Base (100-year) Flood
Elevations

#Depth in feet above
. *Elevation in
feet (NGVD)

Modified

At Maple Island
Road,

*609

About 1.8 miles
upstream of
Wamer
Avenue.

‘622

Issued: May 8, 1989.
Harold T. Duryee,
Administrator, Federal Insurance
Administration.
[FR Dec. 89-11469 Filed 5-11-89; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 80
[General Docket 88-441; FCC 89-69]

Trunking Compatibility Protocol
Standards for 800 MHz Public Safety

Equipment

AGENCY: Federal Communications
Commission.

AcTioN: Notice of inquiry; modification.

summaRY: The Commission has adopted
a Memorandum Opinion and Order
dealing with the matter of trunking
compatibility protocol standards for
equipment operating in the 800 MHz
public safety bands. This action was
taken following release of a Notice of
Inguiry, 53 FR 35965 (September 15,
1988) requesting public comment on this
issue. The Commission has decided not
to adopt federally-mandated trunking
stancards for analog communications.
Based on the comments received, the
Commission has concluded that such
standards are not needed to ensure
adequate interoperability among public
safety entities. The Commission,
however, will continue this proceeding
in a further notice to consider issues
relating to the development of advanced
public safety radio communications
technologies.

DATE: May 12, 1989.

ADDRESS: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20552

FOR FURTHER INFORMATION CONTACT:
Marty Liebman, Private Radio Burean,
Land Mobile and Microwave Division,
Policy and Planning Branch, (202) 632
6497,

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order, Gen.
Docket No. 88441, adopted February 22,
1989, and released May 1, 1989. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230}, 1919 M
Street, NW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW, Suite 140,
Washington, DC 20037.

Summary of Memorandum Opinion and
Order

1. On September 7, 1988, the
Commission released a Notice of
Inguiry to obtain public comment on the
issue of trunking standards for radio
equipment operating in the 821-824/866—
869 MHz public safety spectrum. The
Notice raised questions concerning (1)
the time that would be needed to
develop standards, (2) the effect a
uniform standard might have on the cost
of equipment, (3) how the use of a
common standard would enable
interoperability among different trunked
systems, and (4) the possible effect a
trunking standard could have on the
development of future land mobile radio
communications technologies.

2. The Commission received
comments from a number of parties
representing the public safety equipment
industry, the user community, and other
interested organizations. While there
was no clear consensus of opinion on
any of the key issues, there was almost
unanimous agreement among the
commenters that regardless of the
Commission's ultimate decision on
trunking standards, licensing in the new
800 MHz public safety spectrum should
begin without delay.

3. After careful consideration of the
record, the Commission determined that
a uniform trunking standard for analog
communications is not needed to
achieve adequate interoperability
among 800 MHz public safety entities.
Further, it concluded that the public
safety community’s concerns about
interoperability and the Commission’s
ongoing objective of providing maximum
spectrum efficiency will be best served
by focusing future efforts on the
development and use of advanced radio
technologies {such as those using digital
modulation technigues). Accordingly,
the Commission will develop a further
inquiry in this docket to explore ways in
which advanced technologies can be
used to meet the evolving operational
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and spectrum needs of the public safety
community.

4. The Notice will raise issues such as
(1) the desirability of digital
transmissions for achieving efficient use
of the spectrum, (2) the prospects for the
advancement of this technology by the
industry, (3) the expected timeframe for
development of digital technology, (4)
the possible use of a common digital
transmission standard, and (5) the
proper role, if any, for the Commission
to play in the development process.

Ordering Clause

5. Accordingly, 7t is ordered That the
Commission’s consideration of the
matter of trunking compatibility protocol
standards for current 800 MHz public
safety equipment is ferminated. This
docket, however, will remain open for a
further inquiry relating to the use of
future, public safety radio technologies,
as discussed herein.

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 89-11523 Filed 5-11-89; 8:45 am|
BILLING CODE 6712-01-M

e ——

DEPARTMENT OF THE INTERIOR
Fish and Wildiife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status for Stahlia Monosperma

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Service proposes to
determine Stehlia monosperma (cobana
negra) to be a threatened species
pursuant to the Endangered Species Act
(Act) of 1973, as amended. Critical
habitat is not proposed. Stahlia
monosperma is a medium-sized
evergreen tree endemic to the island of
Puerto Rico and the nearby Dominican
Republic. The species is found in
brackish, seasonally flooded wetlands
in association with mangrove
communities. Stahlia monosperma is
affected by coastal development and the
elimination of these wetlands by both
filling and dredging, cutting for use in
furniture and as fenceposts, and grazing.
This proposal, if made final, would
extend the Federal protection and
recovery provisions afforded by the Act
to Stahlia monosperma. The Service
seeks data and comments from the
public on this proposal.

DATES: Comments from all interested
parties must be received by July 11,
1989. Public hearing requests must be
received by June 28, 1989.

ADDRESSES: Comments and materials,
and requests for public hearing
concerning this proposal should be sent
to the Field Supervisor, Caribbean Field
Office, U.S. Fish and Wildlife Service,
P.O. Box 491, Boquerén, Puerto Rico
00622. Comments and materials received
will be available for public inspection,
by appointment, at this office during
normal business hours, and at the
Service's Southeast Regional Office,
Suite 1282, 75 Spring Street, SW,
Atlanta, Georgia 30303.

FOR FURTHER INFORMATION CONTACT:
Ms. Susan Silander at the Caribbean
Field Office address (809/851-7297) or
Mr. Tom Turnipseed at the Atlanta
Regional Office address (404/331-3583
or FTS 242-3583).

SUPPLEMENTARY INFORMATION:

Background

Stahlia monosperma (c6bana negra)
was placed in the genus Stahlia in 1881
in honor of Dr. Augustin Stahl, a
physician and botanist of Puerto Rico
who authored “Estudios scbre la flora
dé Puerto Rico.” It is the only species in
this genus. It was initially thought to be
endemic to Puerto Rico and the adjacent
island of Vieques, but was later
collected in eastern Hispaniola. While
at one time it was rather common on the
edges of salt flats and shallow lagoons,
filling or draining of these areas, cutting
for use in furniture and fenceposts, and
grazing have left only scattered small
populations in Puerto Rico and Vieques.
The largest remaining population occurs
in the extreme southwest of Puerto Rico,
an area currently subject to intense
pressure for residential and tourist
development (Department of Natural
Resources 1988). Botanists from the Dr.
Rafael M. Moscoso National Botanical
Gardens in the Dominican Republic
indicate that the species has been
similarly affected in that part of the
range.

Stahlia monosperma is a medium-
sized evergreen tree that may reach 25
to 50 feet (8 to 16 meters) in height and 1
to 1% feet (.3 to .5 meters) in diameter.
The pinnately compound, alternate
leaves have from 6 to 12 opposite
leaflets with scattered black dots or
glands on the lower surface. Racemes (3
to 6 inches or 7 to 15 centimeters) of
yellow flowers are produced in April to
May. The fruits are about 1 inch (2 to 3
cm) in diameter and have a thin, red
fleshy covering surrounding the single,
large seed. These fruits have the
noticeable odor of a ripe apple. Seeds

are apparently animal dispersed and
germinate after burial and when surface
water has receded (Densmore 1987).

Only scattered populations are known
to occur in Puerto Rico and the nearby
island of Vieques. The largest
population occurs on the southwestern
coast of Puerto Rico near Boqueron.
Here 23 mature trees have been
observed along with a group of 35
seedlings, all on the edge of salt flats. It
is found associated with black
mangrove (Avicennia germinans) and
buttonwood (Conocarpus erectus).
Several more individuals, which have
been planted, are known to occur in
yards and roadways. Other mature trees
are found near mangrove areas in Rio
Grande on the northeast coast and on
the edge of mangrove forest on Vieques,
a 52 square mile island to the east of
Puerto Rico. From 30 to 40 individuals
occur on Vieques, all on U.S. Navy
property. These populations are
threatened by encroachment of
development into these wetland areas
and the elimination of mature trees.
Establishment of seedlings is frequently
difficult as they are either trampled or
browsed by cattle grazing in the area.

Stahlia monosperma was
recommended for Federal listing by the
Smithsonian Institution (Ayensu and
DeFilipps 1978). The species was
included among the plants being
considered as endangered or threatened
species by the Fish and Wildlife Service,
as published in the Federal Register (45
FR 82480) dated December 15, 1980; the
November 28, 1983, update (48 FR 53640)
of the 1980 notice; and the September 27,
1985, revised notice (50 FR 39526). The
species was designated category 1
(species for which the Service has
substantial information supporting the
appropriateness of proposing to list
them as endangered or threatened) in
each of the three candidate notices.

In a notice published in the Federal
Register on February 15, 1983 (48 FR
6752), the Service reported the earlier
acceptance of the new taxa in the
Smithsonian’s 1978 book as under
petition within the context of section
4(b)(3)(A) of the Act, as amended in
1982. The Service made subsequent
petition findings in each October of 1283
through 1988 that listing Stahlia
monosperma was warranted but
precluded by other pending listing
actions of a higher priority, and that
additional data on vulnerability and
threats were still being gathered. This
proposed rule constitutes the final
finding in accordance with section
4(b)(3)(B)(iii) of the Act.
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Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (18 U.S.C. 1531 ef seq.) and
regulations promulgated to implement
the listing provisions of the Act (50 CFR
Part 424) set forth the procedures for
adding species to the Federal lists. A
species may be determined to be
endangered or threatened due to one or
more of the five factors described in
Section 4(a)(1). These factors and their
application to Stahlia monosperma
(cobana negra) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range

The most significant factor reducing
the numbers of Stahlia monosperma has
been the destruction and modification of
habitat. Coastal development continues
to encroach on coastal mangrove forests
and salt flats. Both residential and
tourist development complexes are
proposed for southwestern Puerto Rico.
Many trees are known to have been
eliminated in this way. Although in
many of these areas the mangroves are
part of the Commonwealth Forest
System, the specimens of Stahlia
monosperma lie just inland of black
mangrove and are therefore not included
within the Forest boundaries.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

Stahlia monosperma is highly valued
for fenceposts and the species may have
been greatly reduced in number by
cutting of smaller size classes for this
purpose. It is also suited for use in
furniture.

C. Disease or predation

Disease has not been documented as
a factor in the decline of this species.
However, seedlings are apparently often
short-lived in the wild, as those
accessible to cattle are usually either
trampled or browsed within one year
following establishment. Some large
trees have also been observed to be
damaged by heavy browsing (Densmore
1987).

D. The inadequacy of existing
regulatory mechanisms

The Commonwealth of Puerto Rico
has adopted a regulation that recognizes
and provides protection for certain
Commonwealth listed species. However,
Stahlia monosperma is not yet on the
Commonwealth list. Federal listing
would provide interim protection and, if
the species is ultimately placed on the
Commonwealth list, enhance its

protection and possibilities for funding
needed research.

E. Other natural or manmade factors
affecting its continued existence

Other natural or manmade factors are
not known to be significantly affecting
the species at present.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation the
preferred action is to list Stahlia
monosperma as threatened. Since the
species appears to produce large
quantities of viable seed, protection
from the effects of grazing may increase
natural colonization, Planting of this
species has been successful and
propagation efforts are ongoing by the
Puerto Rico Department of Natural
Resources. Therefore, threatened rather
than endangered status seems an
accurate assessment of the species’
condition. The reasons for not proposing
critical habitat for this species are
discussed below in the "Critical
Habitat"” section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species which
is considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for this species at this
time. The number of individuals of
Stahlia monosperma is sufficiently small
that vandalism could seriously affect the
survival of the species, Publication of
critical habitat descriptions and maps in
the Federal Register would increase the
likelihood of such activities. The Service
believes that Federal involvement in the
areas where this plant occurs can be
identified without the designation of
critical habitat. All involved agencies
and key landowners have been notified
of the location and importance of
protecting this species' habitat.
Protection of this species' habitat will
also be addressed through the recovery
process and through the Section 7
jeopardy standard. Therefore, it would
not be prudent to determine critical
habitat for Stahlia monosperma at this
time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for

Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal,
Commonwealth and private agencies,
groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the Commonwealth,
and requires that recovery actions be
carried out for all listed species. Such
actions are initiated by the Service
following listing. The protection required
of Federal agencies and the prohibitions
against taking are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in destruction
or adverse modification of proposed
critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service. No critical habitat is being
proposed for Stahlia monosperma, as
discussed above, Federal involvement
relates to the Army Corps of Engineers’
regulatory program in areas under
jurisdiction of Section 404 of the Clean
Water Act, as well as internal actions
taken by the Corps relative to U.S. Navy
property.

The Act and its implementing
regulations found at 50 CFR 17.71 and
17.72 set forth a series of general trade
prohibitions and exceptions that apply
to all threatened plants. All trade
prohibitions of Section 9(a)(2) of the Act,
implemented by 50 CFR 17.71, would
apply. These prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to
import or export any threatened plant,
transport it in interstate or foreign
commerce in the course of a commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or to
remove and reduce the species to
possession from areas under Federal
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jurisdiction. Seeds from cultivated
specimens of threatened plant species
are exempt from these prohibitions
provided that a statement of “cultivated
origin"” appears on their containers. In
addition, for listed plants the 1988
amendments (Pub. L. 100-478) to the Act
prohibit their malicious damage or
destruction on Federal lands, and their
removal, cutting, digging up, or
damaging or destroying in knowing
violation of any State (Commonwealth}
law or regulation, including State
(Commonwealth) criminal trespass law.
Certain exceptions can apply to agents
of the Service and Commonwealth
conservation agencies. The Act and 50
CFR 17.72 also provide for the issuance
of permits to carry out otherwise
prohibited activities involving
threatened species under certain
circumstances. It is anticipated that few
trade permits for Stahlia monosperma
will ever be sought or issued since the
species is not known to be in
commercial cultivation and is
uncommon in the wild. Requests for
copies of the regulations on plants and
inquiries regarding them may be
addressed to the Office of Management
Authority, U.S. Fish and Wildlife
Service, P.O. Box 27329, Central Station,
Washington, DC 20238-7329 (202/343—
4955).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, any comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning any
aspect of this proposed rule are hereby
solicited. Comments are particularly
sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any

threat (or lack thereof) to Staklia
monosperma;

(2) The location of any additional
populations of Stah/ia monosperma, and
the reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
subject areas and their possible impacts
on Stahlia monosperma.

Final promulgation of the regulation
on Stahlia monosperma will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of this proposal.
Such requests must be made in writing
and addressed to the Field Supervisor,
Caribbean Field Office, U.S. Fish and
Wildlife Service, P.O. Box 491,
Boquerén, Puerto Rico 00622.

National Environmental Policy Act

The Fish Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to Section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation Promulgation

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 84-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 86-159, 93 Stat. 1225; Pub. L. 97~
304, 96 Stat. 1411; Pub. L. 100478, 102 Stat.
2306; Pub. L. 100-653, 102 Stat. 3825 (16 U.S.C.
1531 et seq.); Pub. L. 99-625, 100 Stat. 3500,
unless otherwise noted.

2. It is proposed to amend § 17.12(h}
by adding the following, in alphabetical
order under Fabaceae, to the List of
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened
plants.

- - - - -

(h].'.

Species

Historic range
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Dated: March 22, 1989.

Susan Recce Lamson,

Acting Assistant Secretary for Fish and
wildlife and Parks.

[FR Doc. 88-11427 Filed 5-11-89; 8:45 am)]
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status for Apios priceana

aGeNcY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

suMmmARY: The Service proposes to
determine a plant, Apios priceana
(Price's potato-bean), to be a threatened
species under the authority contained in
the Endangered Species Act (Act) of
1973, as amended. Apios priceana is
currently thought extant at only 13 sites
including 4 sites in Mississippi and 3
gites each in Alabama, Kentucky and
Tennessee. Approximately 40 percent of
its populations have not been relocated
in recent years. Only 5 of the extant
sites support populations of any
significant size (50+ individuals). Many
of these populations are declining and
are threatened by the adverse
modification or loss of habitat through
cattle grazing/trampling, clear-cutting
and succession. Those sites near
roadsides or powerline rights-of-way are
potentially threatened by herbicide
application. This proposed rule, if made
final, will extend the Act's protection to
Apios priceana. The Service seeks data
and comments from the public on this
proposed rule.

DATES: Comments from all interested
parties must be received by July 11,
1989. Public hearing requests must be
received by June 26, 1989.

ADDRESSES: Comments and materials
concerning this proposal, and requests
for public hearing, should be sent to the
Jackson, Mississippi, Field Office, U.S.
Fish and Wildlife Service, Jackson Mall
Office Center, Suite 316, 300 Woodrow
Wilson Avenue, Jackson, Mississippi
39213. Comments and materials received
will be available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Cary Norquist at the above address
(601/965-4900 or FT'S 490-4900).
SUPPLEMENTARY INFORMATION:

Background

Apios priceana, a member of the pea
family, is a twining perennial vine,

climbing to 5 meters (5.4 yards) from a
large, thickened tuber. Leaves are
alternate, pinnately compound with
typically five to seven leaflets which are
ovate lanceolate to broadly ovate in
shape. The inflorescence is borne in the
leaf axils and consists of racemes or
compact panicles, 5-15 centimeters (cm)
(1.97-5.91 inches) long. Individual
flowers are about 2 cm (0.78 inches) in
length and greenish-white tinged with
purplish-pink in color. The fruit is a
cylindrical legume 13-20 cm (5.12-7.87
inches) in length. Flowering occurs from
mid-June through August, with fruits
present from late August through
September (Kral 1983, Medley 1980,
Woods 1988).

This species can be distinguished
from Apios americana, the only other
North American species of Apios, on
several taxonomic characters. Most
notable is the single large tuber of Apios
priceana, as compared to the multiple
small tubers in Apios americana
(ground-nut). Apios priceana typically
has larger leaves, more leaflets, and
longer fruits, The standard petal
(uppermost petal) is more yellow-green
than purplish-maroon (as in Apios
americana), and has a fleshy mucro-like
appendage at its tip (Kral 1983, Medley
1980, Woods 1988).

Apios priceana is of potential
economic importance as a food crop. Its
large single tuber is edible (National
Academy of Sciences 1979, Walter et al.
1986) and it may have been a food
source for Indians and pioneers (Medley
1980), as was the more common Apios
americana (Yanovsky 1936, National
Academy of Sciences 1979, Seabrook
and Dionne 1976). Walter (e al. 1986)
suggests that Apios priceana is perhaps
most valuable as a source of germ plasm
for breeding with other Apios species.
Such hybridization would increase tuber
size and expand land occupied, since
Apios priceana can grow in highly
alkaline, wooded habitats (Walter et al.
1986).

This species was first collected by
Sadie Price near Bowling Creen in
Warren County, Kentucky in 1896 and
later described by Robinson (1898).
Apios priceana was transferred to
Glycine priceana by Britton and Brown
in 1913, a transfer which was invalid
since Apios had already been conserved
over Glycine (Woods 1988).

Apios priceana is thought to be a
native of forest openings (Medley 1980).
Populations occur in open woods and
along wood edges in limestone areas,
often where bluffs grade into creek or
river bottoms {(Kral 1983, Medley 1980).
Several populations reportedly extend
onto roadside or powerline rights-of-
way. The soils are described as well

drained loams on old alluvium or over
limestone (Kral 1983). Habitat is
described as mixed hardwoods with
such common associates as Quercus
muhlenbergii, Lindera benzoin,
Campanula americana, Arundinaria
gigantea, Tilia americana, Fraxinus
americana, Acer saccharum, Ulmus
rubra, Cercis canadensis, and
Parthenocissus quinquefolius (Medley
1980).

Apios priceana has been reported
from 21 sites in 5 states; however,
approximately 40 percent of these are
apparently no longer thought extant.
Currently, this species is known to exist
at only 13 sites with populations in
Alabama, Kentucky, Mississippi, and
Tennsessee. A summary of the
information currently available on the
status of Apios priceana throughout its
range is given below.

Alabama: There are three populations
of Apios priceana in Alabama. Modest
populations (15-30 individuals) occur in
Madison County and in Autauga
County. The third site, located in
Marshall County, supports a poor
population (less than five individuals)
which was reportedly etiolated due to
excessive shading (Medley 1980).

Illinois: Apios priceana was
discovered in Union County, Illinois, in
1941 (Kurz and Bowles 1981). This
population has not been relocated since
the 1970s despite extensive searches by
many individuals (Kurz and Bowles
1981, Woods 1988). It is possible that
this particular population was destroyed
by flooding from a beaver dam;
however, suitable habitat still exists in
the area, so Apios priceana could be
rediscovered there in the future (J.
Schwegmann, Illinois Natural Heritage
Inventory, personal communication).

Kentucky: Eight records of Apios
priceana are reported for Kentucky
(Medley 1980); however, only three of
these are thought extant today and all of
these are declining (R. Athey, botanist,
personal communication; Woods 1988).
The Livingston County population,
which was estimated as having 50-65
plants in 1984, has been severely
degraded since cattle were introduced
into the area in 1986 (Woods 1988). At
the Trigg County and Lyon County sites,
plants extend onto a roadside or
powerline right-of-way. The number of
plants at the Lyon County site is
estimated at 25-30 individuals and only
a few plants are reported for the Trigg
County population (Woods 1988).

Mississippi: This State supports the
largest number of populations, with four
sites in three counties (Oktibbeha, Clay,
Lee). Two moderate-sized populations
(50-80 individuals) are known to occur
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in Oktibbeha County (W. Morris,
Mississippi State University, personal
communication; K. Gordon, Mississippi
Museum of Natural Science, personal
communication]. The Clay County site
contains a declining population of 15-20
individuals. The largest population in
the State is in Lee County, where
several hundred plants are estimated to
occur over an acre of area.

Tennessee; Apios priceana has been
reported from five sites in Tennessee
(Medley 1980, Woods 1888) but only
three of these have been verified as
extant in recent years (Woods 1988; P.
Somers, Tennessee Ecclogical Services
Division, personal communication), A
large, vigorous population of Apios
priceana occurs in Marion County
where hundreds of plants are reportedly
scattered on a bluff near a roadside
{Woods 1988). A small but vigorous
population (20-30 individuals), is
located along a creek in Montgomery
County (W. Chester, Austin Peay State
University, personal communication).
The Williamson County population,
located near a roadside right-of-way,
consists of only two plants (Woods
1988).

In summary, of the 13 known extant
sites, only & support populations of any
significant size (50 + individuals). Three
of the sites have only 5 or fewer
individuals and the remaining 5
populations have no more than 30
plants, Most populations occur on
privately owned land, including one site
owned by The Nature Conservancy
(Montgomery County, Tennessee).
Several populations extend onto State
maintained roadside or powerline
rights-of-way. Two extant sites occur on
lands under Federal jurisdiction,
including the Trigg County, Kentucky,
site, which is on Tennessee Valley
Authority land, and the Autauga County,
Alabama, site, which is on U.S. Army
Corps of Engineers’ land. The historical
Illinois site is located on U.S, Forest
Service land. Apios priceana is currently
or potentially jeopardized by a
multitude of threats including cattle
grazing/trampling, clearcutting,
excessive shading/weedy competition
due to succession, and adverse right-of-
way maintenance practices (herbicide
application).

Federal actions involving Apios
priceana began with Section 12 of the
Endangered Species Act of 1973, which
directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. This
report, designated as House Document
No. 94-51, was presented to Congress on
January 9, 1875. On July 1, 1975, the

Service published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the report of the Smithsonian
Institution as a petition within the
context of Section 4(c)(2), now Section
4(b)(3)(a), of the Act, and of its intention
thereby to review the status of those
plants. On June 18, 1978, the Service
published a proposed rule in the Federal
Register (41 FR 24523) to determine
approximately 1,700 vascular plant
species to be endangered species
pursuant to Section 4 of the Act. Apios
priceana was included in the
Smithsonian petition and the 1976
proposal. General comments received in
relation to the 1976 proposal were
summarized in an April 26, 1978, Federal
Register publication (43 FR 17909).

The Endangered Species Act
Amendments of 1978 required that all
proposals over 2 years old be
withdrawn. A 1-year grace period was
given to proposals already over 2 years
old. In the December 10, 1979, Federal
Register (44 FR 70796), the Service
published a notice of withdrawal of the
June 18, 19786, proposal, along with four
other proposals that had expired. Apios
priceana was included as a category 1
species in a revised list of plants under
review for threatened or endangered
classification published in the December
15, 1980, Federal Register (45 FR 82480).
Apios priceana was maintained in
category 1 in the Service's updated plant
notice of September 27, 1985 (50 FR
39526). Category 1 comprises taxa for
which the Service presently has
sufficient biological information to
support their being proposed to be listed
as endangered or threatened species.

Section 4(b])(3) of the Endangered
Species Act, as amended in 1982,
requires the Secretary to make certain
findings on pending petitions within 12
months of their receipt. Section 2(b)(1) of
the 1982 Amendments further requires
that all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for Apios priceana because of the
acceptance of the 1975 Smithsonian
report as a petition. In October of 1983,
1984, 1985, 1986, and 1987, the Service
found that the petitioned listing of Apios
priceana was warranted, but that listing
of this species was precluded due to
other higher priority listing actions, and
that additional data on vulnerability and
threats were still being gathered.
Publication of the present proposal
constitutes the final 1-year finding that
is required.

Summary of Factors Affecting the
Speci

Section 4(a)(1) of the Endangered

Species Act (16 U.S.C. 1531 ef seq.) and

regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be endangered or
threatened due to one or more of the five
factors described in Section 4(a)(1).
These factors and their application to
Apios priceana Robins (Price's potato-
bean) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range

Apios priceana occurs as small
disjunct populations throughout its
range. As stated in the “Background"
section, only 13 of the 21 reported
populations are believed extant today.
Several populations are threatened by
the potential destruction or adverse
modification of their habitat. At five
sites, plants extend onto or near
roadside or powerline rights-of-way and
are vulnerable to accidental
disturbances. Any future road
improvements (expansion) or right-of-
way maintenance activities (herbicide
treatment) at these sites could adversely
impact or destroy populations if proper
planning does not oceur. One
population, located near a roadside in
Trigg County, Kentucky, has not been
seen since the 1960s (Woods 1988) and
may have been destroyed by such
activities. The Service will work with
those agencies responsible for
maintaining these rights-of-way in order
to provide these sites with protection.
The Madison County, Alabama, site is
threatened due to its close proximity to
a suburban area (Kral, personal
communication). The type locality
(Warren County, Kentucky) was also
located near a rapidly developing area
and may have been destroyed by
development (Woods 1988).

Two populations, which are enclosed
in pastureland, have been adversely
impacted due to soil compaction and
trampling by cattle. At the Livingston
County, Kentucky, site, 50-60 plants
were reported in 1984; however, most of
these have been destroyed by cattle
which were introduced into the area in
1988 (Woods 1988). The Clay County,
Mississippi, population has been
similarly impacted.

Apios priceana is so rare that little is
known about its response to disturbance
(Kral 1983). Apparently, this species can
withstand some logging in its habitat, as
it has been collected in second growth
hardwood forest (Kral 1983). Being a
native of forest openings, it is thought
that selective logging would probably
enhance this species; however, heavy
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logging or clearcutting would destroy it
(Medley 1980, Kral 1983). R. Athey
(personal communication) has observed
the reappearance of plants in a site
when the canopy was opened by light
logging. A historical population from
Callaway County, Kentucky (Medley
1980), could not be relocated in an area
which had been heavily timbered
(Woods 1988). Many of the remaining
populations occur in hardwood forests
which have a potential of being logged
in the near future (Medley 1980).
Biologically this species may require
specific seral stages or seasonal
perturbation (Kentucky Nature
Preserves Commission 1982). Further
investigation into this aspect of the
species’ biology is needed in order to
perpetuate appropriate habitat
conditions.

B. Overutilization for commercial,
recreational, scientific, or educational
pUrpeses

As discussed under “Background”,
Apios priceana produces a large edible
tuber which may have been a food
source for Indians and pioneers. It has
been suggested that such utilization in
the past could have contributed to its
decline and present day rarity (Medley,
personal communication; Somers,
personal communication). Apios
priceana is currently not a component of
the commercial trade in native plants;
however, publicity from its listing could
generale a demand,

C. Disease and predation

Cattle grazing appears to pose a
threat to this species in those areas
enclosed in pastureland (Woods,
personal communication). However, this
is probably secondary to the damage
they receive from cattle trampling (see
"Factor A" above). Apios priceana is
not known ta be threatened by disease.

D. The inadequacy of existing
regulatory mechanisms

Apios priceana is officially listed as
endangered in Illinois and Tennessee.
Illinois law protects listed species on
State property; prohibits the sale of
State endangered plants; and prohibits
taking without the written permission of
the landowner. However, Apios

priceana is not currently known to exist
in this State. Under Tennessee
legislation, taking is prohibited without
the permission of the landowner. This
State legislation does not provide
protection against habitat destruction
and has been inadequate in preventing
the decline of this species at several
sites. The remaining States in this
species’ range have no official protective
legislation (Alabama, Mississippi,
Kentucky).

The Nature Conservancy owns and
provides protection to the Montgomery
County, Tennessee, population (Barnett
Woods Natural Area). A second
population (Trigg County, Kentucky) on
Tennessee Valley Authority land is
afforded some protection since it occurs
within an area designated as a
Conservation Education Center (W,
Chester, Austin Peay State University,
personal communication). However, no
protection is given to those plants at this
site which extend onto the roadside
right-of-way. Habitat which once
supported a population of Apios
priceana in Illinois is within an area
designated as an “Ecological Area" by
the U.S. Forest Service and would
therefore be protected in the event the
species is rediscovered in the area.

The Act would enhance the existing
protection, provide Federal protection
(see *Available Conservation
Measures" below), provide an avenue of
protection for plants on private land
through voluntary Conservation
Agreements, and encourage active
management for this species.

E. Other natural or manmade factors
affecting its continued existence

Apios priceana is vulnerable due to
its limited distribution and low numbers
at many sites. Three populations contain
no more than five individuals. The
extreme rarity of this plant indicates a
narrow ecological amplitude (Kral 1983).
As discussed in the “Background”
section, Apios priceana is believed to be
a native of forest openings (Medley
1980). Plants under a completely closed
canopy do not appear as vigorous, as
they are stunted and mostly vegetative
(Medley 19880; Athey, personal
communication; Woods 1988). Four
populations are believed declining due

to a heavy canopy closure and weedy
competition associated with natural
succession. The loss of many of the
historical populations is perhaps
attributable to this factor. This species
appears to need some sort of
disturbance to arrest succession.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining this rule. Based
on this evaluation, the preferred action
is to list Apios priceana as a threatened
species. This species is not in imminent
danger of extinction. It has a wide
geographic range and two populations
are in designated preserves. However, a
downward trend is clearly indicated for
this species (approximately 40 percent
of populations not relocated), and it

could become endangered in the
foreseeable future if protective measures
are not taken. Critical habitat is not
being designated for reasons discussed
in the following section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extend
prudent and determinable, the Secretary

| designate any habitat of a species which

is considered to be critical habitat at the
time the species is determined to be
endangered or threatened, The Service
finds that designation of critical habitat
is not prudent for this species at this
time, Publication of critical habitat
descriptions and maps would increase
public interest and possibly lead to
additional threats for this species from
collecting and vandalism, activities
difficult to enforce against [see threats
factor “B" above). No benefit can be
identified through critical habitat
designation that would outweight these
potential threats. All involved agencies
and private landowners will be
informed of the locations and
importance of protecting this species’
habitat, Protection of this species’
habitat will be addressed through the
recovery process and through the
section 7 jeopardy standard. Therefore,
it would not be prudent to determine
critical habitat for this species at this
time.
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Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions by carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in destruction
or adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
adversely affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service.

One extant population occurs on land
under jurisdiction of the Tennessee
Valley Authority. This site is within an
area designated for ecological study and
is protected. A second site is on U.S.
Army Corps of Engineers land. A
historical population from Illinois
occurred on U.S. Forest Service land.
Suitable habitat still exists in this area
so there is possibily that a population
could be rediscovered here in the future.
However, this area is designated as an
ecological preserve (LaRue Hills
Ecological Area) and protected
accordingly. Currently, no activities to
be authorized, funded, or carried out by
Federal agencies are known to exist that
would affect Apios priceana.

The Act and its implementing
regulations found at 50 CFR 17.71 and
17.72 set forth a series of general trade
prohibitions and exceptions that apply
to all threatened plants. All trade
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.71, would
apply. These prohibitions, in part, would
make it illegal for any person subject to
the jurisdiction of the United States to
import or export Apois priceana,
transport it in interstate or foreign
commerce in the course of a commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or to
remove it and reduce it to possession
from areas under Federal jurisdiction.
Seeds from cultivated specimens of
threatened plant species are exempt
from these prohibitions provided that a
statement of “cultivated origin" appears
on their containers. In addition, for
listed plants the 1988 Amendments (Pub.
L. 100-478) to the Act prohibit their
malicious damage or destruction on
Federal lands, and their removal,
cutting, digging up, or damaging or
destroying in knowing violation of any
State law or regulation, including State
criminal treaspass law. Certain
exceptions can apply to agents of the
Service and State conservation
agencies. The Act and 50 CFR 17.72 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving threatened species under
certain circumstances. It is anticipated
that few trade permits would ever be
sought or issued since the species is not
commen in cultivation or in the wild.,
Request for copies of the regulations on
plants and inquires regarding them may
be addressed to the Office of
Management Authority, U.S. Fish and
wildlife Service, P.O. Box 27329, Central
Station, Washington, DC 20038-7329
(202/343-4955).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, any comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning any
aspect of this proposal are hereby
solicited. Comments particularly are
sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof] to this species;

(2) The location of any additional
populations of this species and the

reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Acty

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
subject area and their possible impacts
of this species.

Final promulgation of the regulation
on this species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of a final regulation
that differs from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of the proposal. Such
reguests must be made in writing and
addressed to Field Supervisor (see
"ADDRESSES" section),

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine Mammals, Plants
(agriculture).

Proposed Regulation Promulgation

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat, 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97~
304, 96 Stat. 1411; Pub. L. 100478, 102 Stat.
2306; Pub. L. 100-653, 102 Stat. 3825 {16 US.C.
1531 et seq.); Pub. L. 89-625, 100 Stat, 3500,
unless otherwise noted.

2. Itis proposed to amend § 17.12(h)
by adding the following, in alphabetical
order under Fabaceae, to the List of
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened
plants.

B - - - .

(h)o . »

Status When Critical

listed  habitat  rules

US.A. (AL, I, KY, MS, TN).eooooiivcnnrnriine

Dated: March 22, 1989.
Susan Recce Lamson,

Acting Secretary for Fish and Wildlife and
Parks.

[FR Doc. 89-11428 Filed 5-11-89; 8:45 am]
EILLING CODE 4310-55-M

50 CFR Parts 32 and 33
RIN 1018-AB25

Addition of Three National Wildiife
Refuges to the Lists of Open Areas for
Migratory Game Bird and Big Game
Hunting, and One to the List for Sport
Fishing

AGeNCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service
(Service) proposes to add three national
wildlife refuges (NWRs) to the lists of
open areas for migratory game bird and/
or big game hunting, and one NWR to
the list for sport fishing. The Service has
determined that such uses would be
compatible with and, in some cases,
enhance the major purposes for which
each refuge was established. The
Service has further determined that this
action would be in accordance with the
provisions of all applicable laws, would
be consistent with the principles of
sound wildlife management, and would
otherwise be in the public interest by
providing additional recreational
opportunities.

DATE: Comments must be received on or
before June 12, 1989.

ADDRESS: Address comments to:
Assistant Director—Refuges and
Wildlife, U.S. Fish and Wildlife Service,
Room 3248, 18th and C Streets, NW.,
Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT:
Larry LaRochelle, Division of Refuges,
MS 670-ARLSQ, U.S. Fish and Wildlife
Service, 18th and C Streets NW.,
Washington, DC 20240; Telephone (703)
358-2036.
SUPPLEMENTARY INFORMATION: National
wildlife refuges are generally closed to
hunting and sport fishing until opened
by rulemaking. The Secretary of the
Interior (Secretary) may open refuge
areas to hunting and/or fishing upon a
determination that such uses are
compatible with the major purpose(s) for
which the refuge was established, and
that funds are available for
development, operation, and
maintenance of a hunting or fishing
program. The action must also be in
accordance with provisions of all laws
applicable to the areas, must be
consistent with the principles of sound
wildlife management, and must
otherwise be in the public interest. This
rulemaking proposes to open three
refuges to hunting and one to sport
fishing. Some of the proposed hunting
and fishing programs require refuge-
specific hunting or fishing regulations.
The DF regulations will be included in a
separate rulemaking document on
refuge-specific hunting and fishing
regulations.

Department of the Interior policy is,
whenever practicable, to afford the
public an opportunity to participate in

the rulemaking process. It is, therefore,
the purpose of this proposed rulemaking
to seek public input regarding the
opening of the refuges cited below to
migratory game bird hunting, big game
hunting, or sport fishing. Accordingly,
interested persons may submit written
comments concerning this proposal to
the Assistant Director—Refuges and
Wildlife (address ahove) by the end of
the comment period. All relevant
comments will be considered by the
Department prior to issuance of a final
rule,

Conformance With Statutory and
Regulatory Authorities

The National Wildlife Refuge System
Administration Act of 1966, as amended
(NWRSAA)(16 U.S.C. 668dd), and the
Refuge Recreation Act of 1962 (16 U.S.C.
480K) govern the administration and
public use of national wildlife refuges.
Specifically, section 4{d})(1)(A) of the
NWRSAA authorizes the Secretary to
permit the use of any area within the
Refuge System for any purpose,
including but not limited to hunting,
fishing, public recreation and
accommodations, and access, when he
determines that such uses are
compatible with the major purposes for
which each refuge was established. The
Service administers the Refuge System
on behalf of the Secretary.

The Refuge Recreation Act gives the
Secretary additional authority to
administer refuge areas within the
Refuge System for public recreation as
an appropriate incidental or secondary
use only to the extent that it is
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practicable and not inconsistent with
the primary purposes for which the
refuges were established. In addition,
prior to opening refuges to hunting or
fishing under this act, the Secretary is
required to determine that funds are
available for the development,
operation, and maintenance of these
permitted forms of recreation.

In accordance with the NWRSAA and
the Refuge Recreation Act, the Secretary
has determined that the proposed
openings for hunting and fishing would
be compatible and consistent with the
primary purposes for which each of the
refuges listed below was established,
and that funds are available to
administer these programs. The hunting
and fishing programs will be within
State and Federal (migratory game bird)
regulatory frameworks. A discussion of
the compatibility of the hunting and
fishing programs with the purpose(s) for
which each refuge was established and
the availability of funding for each
program follows:

Lake Ophelia National Wildlife
Refuge is being established in east
central Louisiana to preserve wintering
habitat for mallards, pintails and wood
ducks and production habitat for the
latter. The refuge is scheduled to
encompass about 40,000 acres and will
serve as the core of the Three Rivers
Waterfow!l Habitat Conservation Plan, a
project initiative of the Lower
Mississippi River Delta Joint Venture of
the North American Waterfowl
Management Plan. Some 9,500 acres
have been acquired to date. Other
objectives are to provide and maintain
optimum habitat for migratory
waterfowl of the Mississippi Flyway and
endangered species including the Arctic
peregrine falcon and bald eagle, to
provide habitat for a natural diversity of
wildlife and plant species and to
provide opportunities for wildlife-
oriented recreation and environmental
education. The proposed sport fishing
program has been designed to be
compatible with and contribute to refuge
objectives. Fish numbers and species
are adequate to support the proposed
fishing program which is estimated to
attract some 5,000 visits per year. Refuge
regulations would minimize time and
space conflicts, A section 7 consultation
under the Endangered Species Act
concluded that the proposed program
“will not affect” any species listed.
Opening the refuge to fishing would
contribute to the attainment of refuge
objeciives in terms of wildlife-oriented
recreation, would be compatible with
the purposes for which the refuge was
established and thus, be in compliance
with the NWRSAA. The annual cost to

administer the program is estimated at
$5,000 for the first year and $3,000 for
subsequent years. The current annual
refuge budget is $47,600 and provides
adequate funds to administer the
proposed fishing program. Therefore,
opening the Lake Ophelia Refuge to
sport fishing would be in compliance
with the Refuge Recreation Act.

Mason Neck National Wildlife Refuge
was established in 1959 as the Nation's
first bald eagle refuge. Eagles have
nested and wintered on the peninsula
since before the 1700's. The refuge
currently supports one active nest and
30 to 40 eagles during the winter. The
refuge is located in northern Virginia, 18
miles south of Washington, DC, and
consists of 2,227 acres. Major objectives
are the protection of the bald eagle and
its habitat and environmental education.
It is proposed to open about 485 acres to
archery white-tailed deer hunting by
some 20 hunters per day for a maximum
of six days and 1,250 acres for shotgun
deer hunting by 35 hunters per day for
nine days. The cbjective of the deer hunt
is to reduce the population on the refuge
now estimated to be between 185 to 235
deer to a level compatible with the
biological carrying capacity of the
habitat estimated to be from 90 to 120
deer. Public use conflicts would be
precluded by closing the refuge to all
forms of public use on hunt days. A
section 7 consultation under the
Endangered Species Act concludes that
the proposed hunts “will not affect’” any
species listed as endangered or
threatened. Conflicts with waterfowl
populations would be minimal because
the areas normally used by them would
not be impacted by the two hunts. The
proposed hunts would provide wildlife-
oriented recreation, would be
compatible with the purposes for which
the refuge was established and thus be
in compliance with the NWRSAA. The
annual cost to administer the hunting
program is estimated at $11,750 within
an annual budget of $243,171. Therefore,
the opening of the refuge to white-tailed
deer hunting would be in compliance
with the Refuge Recreation Act.

Quivera National Wildlife Refuge,
located in south-central Kansas, was
established in 1955 by authority of the
Migratory Bird Conservation Act to
provide protection and adequate food,
water and resting areas for Central
Flyway waterfow! during their semi-
annual migrations. Secondary purposes
are to improve nesting habitat for
dabbling ducks and to provide an
opportunity for public enjoyment of fish
and wildlife resources insofar as
populations warrant and those activities
do not interfere with primary objectives.

It is proposed to open the refuge to big
game hunting for wild turkey, mule deer
and white-tailed deer. Present numbers
of the species proposed for hunting are
large enough to support the proposed
hunting program and provide for the
beneficial use of a renewable resource.
Refuge regulations would limit time and
space conflicts. A Section 7 consultation
under the Endangered Species Act
concluded that the proposed hunts “will
not affect” any species listed as
threatened or endangered. Opening the
refuge to hunting would contribute to the
attainment of refuge objectives in terms
of wildlife-oriented recreation, would be
compatible with the purposes for which
the refuge was established and thus be
in compliance with the NWRSAA. The
annual cost to administer the programs
is estimated at $1,250 for the first year
and $750 for subsequent years. The
current annual refuge budget is $299,000
and provides adequate funds to
administer the proposed hunts.
Therefore, opening the Quivera NWR to
big game hunting would be in
compliance with the Refuge Recreation
Act.

Trustom Pond National Wildlife
Refuge, located in southern Rhode
Island was established in 1974 through a
365 acre donation and several purchases
for a total of 641 acres. The primary
objective of the Refuge is ““to preserve,
restore, and enhance in their natural
ecosystem (when practicable) all
species of animals and plants that are
endangered or threatened with
becoming endangered.” To that end, a
Section 7 evaluation under the U.S.
Endangered Species Act was conducted
to determine the extent, if any, that the
proposed hunting program might affect
endangered or threatened species. The
evaluation found that the proposed hunt
“will not affect” listed species. The
hunting area consists of one 52 acre
parcel on which at different times either
one goose hunting party or not more
than 12 dove hunters would be allowed
to hunt. This would be an extremely
high quality bunt in an area of very
limited hunting opportunity, would be
compatible with refuge objectives in
providing high quality recreational
experiences and thus be in compliance
with the NWRSAA. There is virtually no
public use on the area proposed for
hunting. However, to avoid possible
conflicts with the public the hunting
area would be closed, except to hunters
during the open hunting season. The
annual cost to administer the program is
estimated at $2,700. The current annual
budget is $357,000 and provides
adequate funds to administer the
proposed hunts. Therefore, opening the
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Trustom Pond NWR to dove and
migratory bird hunting would be in
compliance with the Refuge Recreation
Act.

Economic Effect

Executive Order 12291, “Federal
Regulation,” of February 17, 1981,
requires the preparation of regulatory
impact analyses for major rules. A major
rule is one likely to result in an annual
effect on the economy of $100 million or
more; a major increase in costs or prices
for consumers, individual industries,
government agencies or geographic
regions; or significant adverse effects on
the ability of United States-based
enterprises to compete with foreign-
based enterprises. The Regulatory
Flexibility Act of 1980 (5 U.S.C. 601, et
seq.) further requires the preparation of
flexibility analyses for rules that will
have a significant effect on a substantial
number of small entities, which include -
small businesses, organizations or
governmental jurisdictions.

It is estimated that the proposed
opening of these refuges to hunting and
fishing will generate approximately
6,650 annual visits. Using data from the
1980 National Survey of Hunting,
Fishing, and Wildlife-Associated
Recreation, and the 1988 Economic
Report of the President (Consumer Price
Index), total annual receipts generated
from purchases of food, transportation,
hunting equipment, fishing gear, fees,
and licenses associated with these
programs are expected to be
approximately $199,533, or substantially
less than $100 million. In addition, since
these estimated receipts will be spread
over four states, the implementation of
this rule should not have a significant
economic impact on the overall
economy, or a particular region,
industry, or group of industries, or level
of government.

With respect to small entities, this
rule would have a positive aggregate
economic effect on small businesses,
organizations, and governmental
jurisdictions. The proposed openings
would provide recreational
opportunities and generate economic
benefits that would not otherwise exist,
and will impose no new costs on small
entities, While the number of small

entities likely to be affected is not
known, the number is judged to be
small. Moreover, the added cost to the
Federal government of law enforcement,
posting, etc., needed to implement
activities under this rule would be
considerably less than the income
generated from the implementation of
these hunting and/or sport fishing
programs.

Accordingly, the Department of the
Interior has determined that this rule is
not a “major rule” within the meaning of
Executive Order 12291 and would not
have a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501, et seq.

Environmental Considerations

Pursuant to the requirements of
section 102(2})(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)), environmental
assessments have been prepared for
these proposed openings. Section 7
evaluations have been prepared
pursuant to the Endangered Species Act.
These documents are available for
public inspection and copying in Room
670, 4401 North Fairfax Drive, Arlington,
Virginia, or by mail, addressing the
Director at the address listed in the
section "ADDRESSES" above.

Larry LaRochelle, Division of Refuges,
U.S. Fish and Wildlife Service,
Washington, DC 20240, is the primary
author of this proposed rulemaking
document.

List of Subjects
50 CFR Part 32

Hunting, National Wildlife Refuge
System, Wildlife, Wildlife refuges.

50 CFR Part 33

Fishing, National Wildlife Refuge
System, Wildlife refuges. Accordingly, it
is proposed to amend Parts 32 and 33 of
Chapter I of Title 50 of the Code of
Federal Regulations as set forth below:

PART 32—[AMENDED]

1. The authority citation for Part 32
would continue to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 460k, 664,
668dd, and 715i.

2. Section 32.11 would be amended by
adding Trustom Road NWR, RI,
alphabetically by State as follows:

§32.11 List of open areas; migratory
game birds.

* * * - -

Rhode Island
Trustom Pond National Wildlife Refuge

- * * - -

3. Section 32.31 would be amended by
adding Quivera NWR, KS and Mason
Neck NWR, VA alphabetically by State
and refuge as follows:

§32.31 List of open areas; big game.

- * * .

Kansas

* * * * *

Quivera National Wildlife Refuge

- - * - L

Virginia
Mason Neck National Wildlife Refuge

PART 33—[AMENDED]

1. The authority citation for Part 33
would continue to read as follows:

Authority: 5 U.S.C. 301; 16 U.S.C. 480k, 664,
668dd, 715i.

2. Section 33.4 would be amended by
adding Lake Ophelia NWR, LA,
alphabetically by State and refuge as
follows:

§33.4 List of open areas; sport fishing.
*

- - * -

Louisiana
Lake Ophelia National Wildlife Refuge
- L] - . -
Dated: April 12, 19889,
Becky Norton Dunlop,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 89-11432 Filed 05-11-89; 8:45 am)|
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Counties Designated as Suitable for
Growing Extra Long Staple Cotton;
Arizena et al.

AGENCY: Commodity Credit Corporatien,
USDA.

ACTION: Notice of determination of
counties designated as suitable for
growing extra long staple cotton during
marketing year 1989.

SUMMARY: This notice affirms the list of
counties designated as suitable for
growing extra long staple cotton during
marketing year 1989 as determined by
the Executive Vice President,
Commodity Credit Corporation. In
accordance with 7 CFR 1413.3(n), the
following counties have been designated
as suitable for growing extra long staple
cotton during marketing year 1989:
Arizona: Cochise, Gila, Graham,
Greenlee, Maricopa, Mohave, Pima,
Pinal, Santa Cruz, Yavapai, and
Yuma. (La Paz County was created
from Yuma County as a result of an
action of the Arizona State legislature
and is approved for ELS.)

California: Fresno, Imperial, Kern,
Kings, and Riverside.

Florida: Alachua, Hamilton, Jefferson,
Madison, Marion, Suwanee, and
Union.

Georgia: Berrien and Cook.

Mississippi: Bolivar, Coahoma, Panola,
Quitman, and Tunica.

New Mexico: Chaves, Dora Ana, Eddy,
Hildalgo, Luna, Otero, and Sierra.

Texas: Andrews, Bee, Bexar, Brewster,
Culberson, Dimmit, El Paso, Frio,
Gaines, Hudspeth, Jeff Davis, Kinney,
La Salle, Loving, Medina, Pecos,
Presidio, Reeves, Refugio, Uvalde,
Ward, and Zavala.

Authority: 7 U.S.C. 1444(h).

FOR FURTHER INFORMATION CONTACT:
Charles V. Cunningham, Leader, Fibers

Group, Commodity Analysis Division,
USDA-ASCS, Room 3758 South
Building, P.O. Box 2415, Washington, DC
20013 or call (202) 447-7954.

Signed at Washington, DC on May 3, 1989,
Vern Neppl,
Acting Executive Vice President, Commodily
Credit Corporation.
[FR Doc. 89-11468 Filed 5-11-89; 8:45 am]
BILLING CODE 3410-05-M

—— e

COMMISSION CN CIVIL RIGHTS
Agenda and Notice of Briefing

Notice is hereby given, pursnant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a subcommittee of the United States
Commission on Civil Rights will
convene a briefing at 2:00 p.m. on May
18, 1989, and adjourn at 5:00 p.m. the
same day, in the Commission's
conference room, 1121 Vermont Avenue,
NW., Roem 512, Washington, District of
Columbia. The purpose of the briefing is
to receive presentations on the subject
of bigotry and viclence on college
campuses.

Persons desiring additional
information should contact Melvin L.
Jenkins, Acting Staff Director, (202) 523~
5571. Hearing impaired persons who will
attend the meeting and require the
services of a sign language interpreter,
should contact the Staff Director’s office
at least five (5) days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, on May 8, 1989.
Melvin L. Jenkins,
Acting Staff Director.
[FR Doc. 89-11434 Filed 5-11-89: 8:45 am|
BILLING CODE 6335-03-M

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of the Census

Title: 1989 Company Organization
Survey

Form Number: NC-9901, NC-9907

Agency Approval Number: 0607-0444

Type of Request: Revision of a
currently approved form

Burden: 76,899

Number of Respondents: 93,000

Avg Hours Per Response: 50 minuies

Needs and Uses: The data collected
are used by various government
agencies for program development and
by the private sector for forecasting,
analysis, and allocation of resources

Affected Public: Businesses or Other
For-profit Institutions, Small Businesses
or Organizations, Non-profit Institutions

Frequency: Annually

Respondent’s Obligation: Mandatory

OMB Desk Officer: Don Arbuckle
395-7340

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, Room H6622,
14th and Constitution Avenue, NW.,
Washington, DC 26230.

Written comments and
recommendations for the proposed
information collection should be sent to
Don Arbuckle, OMB Desk Officer, Room
3208, New Executive Office Building,
Washington, DC 20503.

Dated May 5, 1989.

Edwa]d Mid‘a‘s-

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 89-11384 Filed 5-11-89; 8:45 am]|
BILLING CODE 3510-07-M

National Oceanic and Atmospheric
Administration

Mid-Atiantic Fishery Management
Council; Correct Public Meeting
Location

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

A correction has been made regarding
the location for the public meeting on
May 17-18, 1989, of the Mid-Atlantic
Fishery Management Council. The
meeting will not take place at the
Ramada Inn, as previously published on
April 28, 1989, at 54 FR 18322. Instead,
the meeting will take place at the
Sheraton Inn, Route 18, East Brunswick,
NJ.
All other information previously
published remains unchanged. For more
information contact John C. Bryson,
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Executive Director, Mid-Atlantic Fishery
Management Council, Room 2115,
Federal Building, 300 South New Street,
Dover, DE 19901; telephone: (302) 674--
2331.

Alan Dean Parsons,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

Date: May 8, 1989,

[FR Doc. 89-11418 Filed 5-11-89; 8:45 am|
BILLING CODE 3510-22-M

North Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The North Pacific Fishery
Management Council's Habitat
Committee and the Council's Fishery
Planning Committee will hold public
meetings.

On May 17, 1989, at 1 p.m., the Habitat
Committee will meet at 1 p.m., at the
Federal Building, Room 461, 709 W. 9th
Avenue, Juneau, AK. The Committee
will receive a status report from the
National Oceanic and Atmospheric
Administration, National Marine
Fisheries Service, on the Prince William
Sound oil spill and clean-up efforts, and
a discussion by the Alaska Department
of Fish and Game on the effects of the
spill on Gulf of Alaska fisheries. The
Fishery Planning Committee will meet
on May 17 at 7 p.m., at the Alaska
Department of Fish and Game
Conference Room, 1255 W. 8th Street,
second floor, Juneau, AK, and will
continue meeting on May 18-19. The
Commiittee will discuss and work on
defining open access management
systems for all fisheries in the Gulf of
Alaska and Bering Sea/Aleutian
Islands. Limited access systems for the
longline sablefish and the halibut
fisheries will be further defined for
analysis. For more information contact
Dick Tremaine, North Pacific Fishery
Management Council, P.O. Box 103136,
Anchorage, AK 99501; telephone: (907)
271-2808.

Date: May 8, 1989.

Alan Dean Parsons,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 89-11419 Filed 5-11-89; 8:45 am)
BILLING CODE 3510-22-M

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council's groundfish fishery
management plan (FMP) Rewrite
Oversight Group will hold a public
meeting on May 22-23, 1989. The
meeting will begin at 1 p.m., on May 22
at the Red Lion Inn/Portland Center,
Astoria Room, 310 SW. Lincoln,
Portland, OR. The Group will make final
revisions to the draft Groundfish FMP
Amendment #4 document for review by
the Pacific Council at its July meeting in
San Diego, CA.

For more information contact
Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
2000 SW. First Avenue, Portland, OR
97201; telephone: (503) 326-6352.

Date: May 8, 1989.

Alan Dean Parsons,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Dog. 89-11420 Filed 5-11-89; 8:45 am)|
BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Amendment of Import Restraint Period
and Import Limits for Certain Cotton
and Man-Made Fiber Textile Products
Produced or Manufactured in Mexico

May 8, 1989.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs amending an
import restraint period and limits.

EFFECTIVE DATE: May 16, 1989.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 377-4212. For information on the
quota status of these limits; refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 535-8481. For informaltion on
embargoes and quota re-openings, call
(202) 377-3715.
SUPPLEMENTARY INFORMATION:
Authority. Executive Order 11651 of
March 3, 1972, as-amended; Section 204
of the Agricultural Act of 1958, as
amended (7 U.S.C. 1854); Memorandum
of Understanding dated April 12, 1989.
During negotiations between the
Governments of the United States and
the United Mexican States, agreement
was reached, effected by a
Memorandum of Understanding (MOU)
dated April 12, 1989, to amend further

the current bilateral textile agreement. A
formal exchange of diplomatic notes will
follow.

Under the terms of the MOU, the
current limits are being amended for
certain cotton and man-made fiber
textile products, produced or
manufactured in Mexico and exported
to the United States. Also, the current
limit for Category 239 is being amended
to two separate periods. For the period
January 1, 1989 through July 31, 1989,
Category 239 will be a designated
consultation level. For the period August
1, 1989 through December 31, 1989,
Category 239 will be a specific limit
under the Special Regime, with a
sublimit for products not made of U.S.
formed and cut fabric.

The amendments to the limits for
Categories 239, 359-0, 359-C/659-C and
659-0 reflect reclassification of trade as
a result of implementation of the
Harmonized Commodity Code.

Beginning on May 16, 1989, for goods
produced or manufactured in Mexico
and exported from Mexico during the
period August 1, 1989 through December
31, 1989, U.S. Customs will start signing
the first section of the form ITA-370P for
shipments of U.S. formed and cut fabric
in Category 239 that are destined for
Mexico and subject to the Special
Regime. These products which are
assembled in Mexico from parts cut in
the United States from fabric formed in
the United States, are governed by
Harmonized Tariff item number
9802.00.8010 and Chapter 62 Statistical
Note 3 of the Harmonized Tariff
Schedule. Interested parties should be
aware that shipments of cut parts in
Category 239 must be accompanied by a
form ITA-370P, signed by a U.S.
Customs officer, prior to export from the
United States for assembly in Mexico in
order to qualify for entry under the
Special Regime.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 53 FR 44937,
published on November 7, 1988). Also
see 53 52461, published on December 28,
1988,

Requirements for participation in the
Special Regime are available in Federal
Register notices 53 FR 15724, published
on May 3, 1988; and 53 FR 32421,
published on August 25, 1988.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all of
the provisions of the Memorandum of
Understanding dated April 12, 1989, but
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are designed to assist only in the
implementation of certain of its
provisions.

Ronald 1. Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements
May 8, 1989,
Commissioner of Customs
Department of the Treasury
Washington, DC 20229

Dear Mr. Commissioner:
This directive amends, but does not cancel,
the directive issued to you on December 22,
1988 by the Chairman, Committee for the
Implementation of Textile Agreements. That
directive concerns imports of certain cotton,
wool and man-made fiber textiles and textile
products, produced or manufactured in the
United Mexican States and exported during
the period which began on January 1, 1989
and extends through December 31, 1989,
Effective on May 16, 1989, the restraint period
for Category 239 is amended to end on July
31, 1989, The level for Category 239 is being
amended as follows:

Amended Seven-month Limit !
{Jan. 1, 1989-July 31, 1989)

Category

239.....ccrcremniinnns) 320,833 Kilograms

! The fimit has not been adjusted o account for
any imports exported after December 31, 1988,

Also effective on May 186, 1989 you are
directed to amend the limits for the following
categories (the sublimit for Categories 359-C/
659-C remains the same):

Amended Twelve-month

Category Limit ! (Jan. 115819289-Dec‘ 31,

.| 25,000 dozen

....| 758,815 kilograms
..{ 878,219 kilograms
-| 28,725 dozen
822,554 kilograms

Sublimit:
359-C/659-C........| 158,667 kilograms

! The fimits have not been adjusted lo account for
any imports exported after December 31, 1988,

In Category 359-C/659-C, only HTS numbers
6103.42.20: 6103.49.3034, 6104.62.1020,
6104.69.3010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 8204.62.2010,
6211.32.0010, 6211.32.0025 and 621142.0010 in
Category 359-C; and 6103.23.0055, 6103.43.2020,
6103.49.2000, 6103.49.3038, 6104 .63.1020,
6104.69.1000, 6104.69.3014, 6114.30.3040,
6114.30.3050, 6203.43.2010, 6203.43.2090,
6203.49.1010, 6203.49.1090, 6204.63.1510,
6204.69.1010, 6210.10.4020, 6211.33.0010,
6211.33.0017 and 6211.43.0010 in Category 6539-C.

*in Category 359-0O, all HTS numbers except
6103.42.2025, £103.49.3034, 6104.62.1020,
6104.69.3010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, $204.62.2010,
6211.32.0010, 6211320025 and 6211.42.0010 in
Category 359-C.

‘in tegory 659-0, all HTS numbers except
6103.23.0055, 6103.43.2020, $103.48.2000,
6103.49.3038, 6104,63.1020, 6104.68.1000,
6104.69.3014, 6114.30.3040, 6114.30.3050,
6203432010, 43 6203.49.1010,
6203.49 1090, 6204.49.1010,

6210.10.4020, 6211.33.0010, 6211.33.0017 and
6211.43.0010 in Categovy 659-C; 6502.00.9030,
6504.00.9015, 8504.00.9060, £505.90.5080,
6505.90.6060, 6505.90.7060 and 6505.90.8075 in
Category 659-H; and 6112:31.0010, 6112.31.0020,
6112.41.0010, 6112.41.0020, 6112.41.0030,
6112.41.0040, 6211.11.1010, 6211.11.1020,
6211.12.1010 and 6211.12.1020 in Category 659-S.

Beginning on May 16, 1969, U.S. Customs is
directed to start signing the first section of
the form ITA-370P for shipments of U.S.
formed and cut parts in Category 239 that are
destined for Mexico and re-exported to the
United States during the period August 1,
1989 through December 31, 1989,

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Ronald I. Levin,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 89-11525 Filed 5-11-89; 8:45 am]
BILLING CODE 3510-DR-M

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1989; Proposed
Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed additions to
procurement list,

sumMARY: The Committee has received
proposals to add to Procurement List
1989 commaodities to be produced and
services to be provided by workshops
for the blind or other severely
handicapped.

Commentis Must Be Received on or
Before: June 12, 1989.
ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3508.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (708) 557-1145.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2) and 41 CFR 51-2.6. Its purpose is
to provide interested persons an
opportunity to submit comments on the
possible impact of the proposed actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodities and services
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodities and services to
Procurement List 1889, which was

published on November 15, 1988 (53 F.R.
46018):

Commodilies
Drawers, Cold Weather

8415-01-227-9542
8415-01-227-9543
8415-01-227-9544
8415-01-227-9545
8415-01-227-9546

Services

Commissary Shelf Stocking
Naval Air Station, Cecil Field, Florida

Food Service Attendant

Little Rock Air Force Base, Arkansas
Beverly L. Milkman,
Executive Direclor.

|FR Doc. 89-11451 Filed 5-11-89; 8:45 am|]
BILLING CODE 6820-33-M

Procurement List 1989; Additions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

AcTion: Additions to procurement list.

summMARY: This action adds to
Procurement List 1989 a commodities to
be produced and a service to be
provided by workshops for the blind or
other severely handicapped.

EFFECTIVE DATE: June 12, 1989.

ADDRESS: Commiltee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman, [703) 557-1145.
SUPPLEMENTARY INFORMATION: On
February 3, 17 and March 3, 1989, the
Committee for Purchase from the Blind
and Other Severely Handicapped
published notices (54 FR 5542, 7248 and
9077) of proposed additions to
Procurement List 1989, which was
published on November 15, 1988 (53 FR
46018).

No comments were received
concerning the proposed additions to the
Procurement List. After consideration of
the material presented to it concerning
capability of qualified workshaps to
produce the commodities and prov:de
the service at a fair market price and
impact of the additions on the current or
most recent contractors, the Committee
has determined that the commodities
and service listed below are suitable for
procurement by the Federal Government
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under 41 U.S.C. 46-48¢ and 41 CFR 51-
2.8.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered for this
certification were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the commodities and service listed.

c. The actions will result in
authorizing small entities to produce the
commodities and provide the service
procured by the Government.

Accordingly, the following
commodities and service are hereby
added to Procurement List 1989:

Commodities
Strap, Webbing

5340-00-477-3700
5340-00-494-8238
5340-00-494-8239

Dressing, First Aid, Field, Camouflaged
6510-00-201-7425

6510-00-201-7430

Service

Grounds Maintenance

Hill Air Force Base, Utah

Beverly L. Milkman,

Executive Director.

[FR Doc, 89-11450 Filed 5-11-89; 8:45 am]
BILLING CODE 6820-33-M

COMMODITY FUTURES TRADING
COMMISSION

Agricultural Advisory Committee;
Third Renewal

The Commodity Futures Trading
Commission has determined to renew
again for a period of two years its
advisory committee designated as the
"Commodity Futures Trading
Commission Agricultural Advisory
Committee.” The Commiission certifies
that renewal of the advisory committee
is in the public interest in connection
with duties imposed on the Commission
by the Commodity Exchange Act, 7
U.S.C. 1 et seq., as amended.

The objectives and scope of activities
of the Agricultural Advisory Committee
are to conduct public meetings and
submit reports and recommendations on
issues affecting agricultural procedures,
processors, and lenders and others
interested in or affected by the
agricultural commodities markets, and
to facilitate communications between
the Commission and the diverse

agricultural and agriculture-related
organizations represented on the
committee.

Commissioner Kalo A. Hineman
serves as Chairman and Designated
Federal Official of the Agricultural
Advisory Committee. The Committee’s
membership represents a cross-section
of interested and affected groups
including representatives of producers,
processors, lenders and other interested
agricultural groups.

Interested persons may obtain
information or make comments by
writing to the Commodity Futures
Trading Commission, 2033 K Street NW.,
Washington, DC 20581,

Issued in Washington, DC, this 9th day of
May. 1989 by the Commission.

Jean A. Webb,

Secretary of the Commission.

|FR Doc. 89-11486 Filed 5-11-89; 8:45 am|
BILLING CODE 6351-01-M

Agricultural Advisory Committee
Meeting

This is to give notice, pursuant to
section 10(a) of the Federal Advisory
Committee Act, 5 U.S.C. App. I, Section
10(a) and 41 CFR 101-6.1015(b), that the
Commaodity Futures Trading
Commission’s Agricultural Advisory
Committee will conduct a public
meeting in the Fifth Floor Hearing Room
at the Commission's Washington, DC
headquarters located at Room 532, 2033
K Street, NW., Washington, DC 20581,
on June 2, 1989, beginning at 9:00 a.m.
and lasting until 3:30 p.m. The agenda
will consist of:

Agenda

1. Opening remarks by Commissioner
Kalo Hineman and CFTC Chairman
Wendy Gramm;

2. Futures-style margining of options;

3. Large order execution systems
(block trading/upstairs trading) as
applied to agricultural futures;

4. Registration responsibilities of
feedlot operators, grain elevators, etc.
and other issues relating to minimum
price guarantee contracts;

5. Commodity swaps in agricultural
commodities;

6. Recent regulatory and self-
regulatory initiatives in futures markets
and status report on CFTC
reauthorization; and

7. Other issues for potential
Committee consideration; timing of next
meeting; other Committee business.

The purpose of this meeting is to
solicit the views of the Committee on
the above-listed agenda matters. The
Advisory Committee was created by the
Commodity Futures Trading

Commission for the purpose of receiving
advice and recommendations on
agricultural issues. The purposes and
objectives of the Advisory Committee
are more fully set forth in the May 9,
1989 third renewal charter of the
Advisory Committee.

The meeting is open to the public. The
Chairman of the Advisory Committee,
Commissioner Kalo A. Hineman, is
empowered to conduct the meeting in a
fashion that will, in his judgment,
facilitate the orderly conduct of
business. Any member of the public who
wishes to file a written statement with
the Advisory Committee should mail a
copy of the statement to the attention of:
the Commodity Futures Trading
Commission Agricultural Advisory
Committee c/o Charles O. Conrad,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581, before the
meeting. Members of the public who
wish to make oral statements should
also inform Mr. Conrad in writing at the
latter address at least three business
days before the meeting. Reasonable
provision will be made, if time permits,
for an oral presentation of no more than
five minutes each in duration.

Issued by the Commission in Washington,
DC on May 9, 1989.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 89-11487 Filed 5-11-89; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number:
Information Collection in support of the
DoD Acquisition Process (Solicitation
Phase); DD Forms 1155 and 1155C-1;
and OMB Control Number 0704-0187.

Type of Request: Revision.

Average Burden Hours/Minutes per
Response: 2.8515 hours.

Frequency of Response: On occasion.

Number of Respondents: 13,066,099.

Annual Burden Hours: 72,996,295,

Annual Responses: 25,599,008.

Needs and Uses: This request
concerns information collection
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requirements related to the solicitation
of offers to sell to the Government.

Affected Public: Businesses or other
for-profit; Small businesses or
organizations.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Ms. Eyvette R.
Flynn.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eyvette R. Flynn at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison.

Written request for copies of the
information collection proposal should
be sent to Ms. Rascoe-Harrison, WHS/
DIOR, 1215 Jefferson Davis Highway,
Suite 1204, Arlington, Virginia 22202-
4302.

LM. Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense,

May 8, 1989.

[FR Doc. 89-11405 Filed 5-11-89; 8:45 am)|
BILLING CODE 3810-01-M

Public Information Coliection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number:
Department of Defense National Agency
Questionnaire, DD Form 398-2, and No
OMB Control Number.

Type of Request: New.

Average Burden Hours/Minutes Per
Response: 1.2 hours.

Frequency of Response: On occasion,
one response per respondent.

Number of Respondents: 700,000.

Annual Burden Hours: 840,000.

Annual Response: 700,000.

Needs and uses: The Department of
Defense National Agency
Questionnaire, DD Form 398-2 is used
by the Defense Investigative Service to
conduct National agency checks on
individuals being assigned to sensitive
National security positions, to allow
acoess to classified information,
sensitive areas or equipment; to make
reliability and security determinations;
or to ensure that enlistment and
retention in the Armed Forces is clearly
consistent with National security.

Affected Public: Individuals or
households, Federal agencies or
employees.

Frequency: On occasion.

Respondent’s Obligation: Voluntary,

OMB Desk Officer: Dr. J. Timothy
Sprehe. Written comments and
recommendations on the proposed
information collection should be sent to
Dr. ]. Timothy Sprehe at Office of
Management and Budget, Desk Officer,
Room 3225, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Office: Ms. Pearl
Rascoe-Harrison. Written request for
copies of the information collection
proposal should be sent to Ms. Rascoe-
Harrison, WHS/DIOR, 1215 Jefferson
Davis Highway, Suite 1204, Arlington,
Virginia 22202-4302.

L.M. Bynum,

Alterriate OSD Federal Register, Liaison
Officer. Department of Defense.

May 8, 1939.

[FR Doc. 89-11406 Filed 5-11-89; 8:45 am]
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number:
Department of Defense Personnel
Security Questionnaire; DD Form 398;
and No OMB Control Number.

Type of Request: New.

Average Burden Hours/Minutes per.
Response: 1.5 hours.

Freguency of Response: One response
per respondent.

Number of Respondents: 195,000.

Annual Burden Hours: 292,500.

Annual Responses: 195,000.

Needs and Uses: The Department of
Defense Personnel Security
Questionnaire, DD Form 398, is used by
the Defense Investigative Service to
conduct personnel security
investigations on individuals requiring
access to classified information,
sensitive areas or equipment; or to
permil assignment to sensitive national
security positions.

Affected Poblic: Individuals or
households; Federal agencies or
employees.

Frequency: On occasion.

Respondents Obligation: Voluntary.

OMB Desk Officer; Dr. ]. Timothy
Sprehe.

Written comments and
recommendations on the proposed
information collection should be sent to
Dr. ]. Timothy Sprehe at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison.

Written request for copies of the
information collection proposal should
be sent to Ms. Rascoe-Harrison, WHS/
DIOR, 1215 Jefferson Davis Highway,
Suite 1204, Arlington, Virginia 22202~
4302.

LM. Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

May 8, 1989.

[FR Doc. 89-11407 Filed 5-11-89; 8:45 am]
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number: DoD
FAR Supplement, Appendix I, Material
Inspection and Receiving Report; DD
Forms 250, 250-C, 250-1; and OMB
Control Number 0704-0248.

Type of Reguest: Extension.

Average Burden Hours/Minutes per
Response: 35 min.

Frequency of Response: On occasion.

Number of Respondenis: 1,640,416.

Annual Burden Hours: 956,909.

Annual Responses: 1,640416.

Needs and Uses: This request
concerns information collection
requirements supporting Material
Inspection and Receiving Reports.

Affected Public: Businesses or other
for-profit; Non-profit institutions; Small
businesses or organizations.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Ms. Eyvelte R.
Flynn.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eyvette R. Flynn at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.
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DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison.

Written request for copies of the
information collection proposal should
be sent to Ms. Rascoe-Harrison, WHS/
DIOR, 1215 Jefferson Davis Highway,
Suite 1204, Arlington, Virginia 22202~
4302, 7
LM. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

May 8, 1989.

|[FR Doc. 89-11408 Filed 5-11-89; 8:45 am)
BILLING CODE 3810-01-M

The Joint Staff; National Defense
University Transition Planning
Committee (Long Committee)

AGENCY: Joint Staff, Department of
Defense.

ACTION: Notice of meeting.

SUMMARY: The Chariman, Joint Chiefs of
Staff, has scheduled a meeting of the
Long Committee.

DATE: The meeting will be held on May
31 and June 1, 1989,

ADDRESS: The meeting will be held at
the Center for Naval Analysis, 4201 Ford
Avenue, Suite 571, Alexandria, Virginia
22302,

FOR FURTHER INFORMATION CONTACT:
Colonel Tom Berta, Executive Assistant,
Long Committee, 4401 Ford Avenue,
Suite 571, Alexandria, Virginia 22302. To
reserve space, interested persons should
phone 703-756-0573.

SUPPLEMENTARY INFORMATION: The
committee will be examining the
desirability and feasibility of
establishing a National Center for
Strategic Studies. The meeting is open to
the public, but the limited space
available for observers will be allocated
on a first-come, first served basis.

Linda Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

May 8, 1989.

[FR Doc. 89-11410 Filed 5-11-89; 8:45 am)]
BILLING CODE 3810-01-M

Cifice of the Secretary

DOD Advisory Group on Electron
Devices; Advisory Committee Meeting

SUMMARY: Working Group C (Mainly
Opto Electronics) of the DoD Advisory
Group on Electron Devices (AGED)
announces a closed session meeting.
DATE: The meeting will be held at 0900,
Tuesday and Wednesday, 6 & 7 June
1989.

ADDRESS: The meeting will be held at
Palisades Institute for Research
Services, Inc., 2011 Crystal Drive, Suite
307, Arlington, Virginia 22202.

FOR FURTHER INFORMATION CONTACT:
Gerald Weiss, Aged Secretariat, 201
Varick Street, New York, 10014.
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide the Under Secretary of Defense
for Acquisition, the Director, Defense
Advanced Research Projects Agency
and the Military Departments with
technical advice on the conduct of
economical and effective research and
development programs in the area of
electron devices.

The Working Group C meeting will be
limited to review of research and
development programs which the
military propose to initiate with
industry, universities or in their
laboratories. This opto-electronic device
area includes such programs as imaging
devices, infrared detectors and lasers,
The review will include classified
program details throughout.

In accordance with Section 10{d) of
Pub. L. No, 92463, as amended, (5
U.S.C. App. 11 § 10(d) (1982)), it has been
determined that'this Advisory Group
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) (1982), and that
accordingly, this meeting will be closed
to the public.

May 8, 1989,
L.M. Bynum,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

[FR Doc. 89-11409 Filed 5-11-89; 8:45 am|
BILLING CODE 3810-01-M

Office Of The Secretary

Military Court Appeals; Practice and
Procedure Ruies; Proposed Changes

AGENCY: U.S. Court of Military Appeals.
ACTION: Notice of proposed changes to
the rules of practice and procedure of
the United States Court of Military
Appeals,

SUMMARY: This notice announces the
following proposed changes (italicized)
to Rule 4 (Jurisdiction) and Rule 21
(Supplement to Petition for Crant of
Review) of the Rules of Practice and
Procedure, United States Court of
Military Appeals:

Rule 4. Jurisdiction.

» * - - -

() Certification of Questions of State
Law.

(1) The Court may, in its discretion—

(A) answer a question of military law
certified to it by the Supreme Court of

the United States, a United States Court
of Appeals, a United States District
Court, the United States Claims Court,
or an appellate court of a state if the
question may be determinative of a case
pending in the certifying court and it
appears to the certifying court that there
Is no controlling precedent in the
decisions of this Court; and

(B) on its own motion or on motion of
a party, certify to the highest court of a
state, where authorized by such state’s
law, a question of the law of that state
which may be determinative of a case
pending in the Court if it appears to the
Court that there is no controlling
precedent in the decisions of the courts
of the state.

(2) A certificate under this paragraph
shall state the question of law to be
answered and the relevant facts. Unless
transmitted with the certificate, portions
of the record necessary to answer the
question shall, upon request of the
receiving court, be forwarded by the
cerlifying court,

(8) In cases arising under
subparagraph (1)(A), the Court will
enter an order as lo briefing and oral
argument. In cases arising under
subparagraph (1)(B), certification shall
be in accordance with the procedures
provided by the state’s legislature or
highest state court rules and shall stay
the proceedings in this Court pending
the state court's decision whether to
accept the certification and its decision
of the certified question.

(4) For purposes of this paragraph, the
term “state” shall include the District of
Columbia, Puerto Rico, the Virgin
Islands, Guam and American Samoa.
[Reletter {c) as (d).]

Rule 21. Supplement to Petition for
Grant of Review,

- . * * -

(b) The supplement to the petition
shall be filed in accordance with the
applicable time limited set forth in Rule
19(a}(5) (A) or (B), shall include an
Appendix required by Rule 24(a), shall
conform to the provisions of Rule 24 (b),
(c), and (d), shall contain:

L * * * -

(4) A direct and concise argument
showing why there in good cause to
grant the petition, demonstrating with
particularity why the errors assigned are
materially prejudicial to the substantial
rights of the applicant. Where
applicable, the supplement to the
petition shall also indicate whether the
court below has:

(A) decided a question of law which
has not been, but should be, settled by
this Court;
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{B) decided a question of law in a way
in conflict with applicable decisions of
(i) this Court, (ii) the Supreme Court of
the United States, (iii) another Court of
Military Review, or (iv) another panel ef
the sume Court of Military Review;

(C) adopted a rule of law malerially
different from that generally recognized
in the trial-of criminal cases in the
United States district courts;

(D) decided the validity ef a provision
of the Uniform Code of Military Justice
or other act of Congress, the Manual for
Courts-Martial, a service regulation, a
rule of court or a custom of the service
the validity of which was directly
drawn into question in that court;

(E) decided the case (i) en bane or (ii)
by divided vote;

(F) so far departed from the ace (‘plod
and usual course of judicial
proceedings, or so far sanctioned such a
departure by a court-mariial or ather
person acting under the authority of the
Uniform Code of hﬁlitary Justice, as to
call for an exercise of this Court's
power of supervision; or

(G) taken inadequate corrective
action after remand by the Court
subsequent to grant of an earlier
petition in the same case and that
appellant wished to seek review from
the Supreme Court of the United States;
and - =

DATE: Comments on the proposed
changes must be reviewed by {60 days
from date of publication).
ADDRESS: Forward comments to Thomas
F. Granahan, Clerk of Court, United
States Court of Military Appeals, 450 E
Street, Northwest, Washington, DC
20442-0001.
FOR FURTHER INFORMATION CONTACT:
Thomas F. Granahan, Clerk of Court,
telephone (202) 272-1448.

May 8, 1989.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 89-11411 Filed 5-11-89; 8:45 am|
BILLING CODE 3810-01-M

Department of the Air Force

USAF Scientific Advisory Board;
Meeting

May 3, 1989.

The USAF Scientific Advisory Board
Division Advisory Group (AG) for
Aeronautical Systems Division {ASD)
will meet on 6 Jun 89 from 8:00 AM to
5:00 PM and on 7 Jun 89 from 8:00 AM to
3:00 PM at Wright-Patterson AFB, OH,
Area B, Building 14, Conference Rooms
222 and 203.

The purpose of this meeting is to
receive classified briefings and hold
classified discussions on selected Air
Force Programs. This meeting will
involve discussions of classified defense
matters listed in Section 65b{c) of Title
5, United States Code, specifically
subparagraph (1) thereof, and
accordingly will be closed to the public.
FOR FURTHER INFORMATION CONTACT:
The Scientific Advisory Board
Secretariat at (202) 697-4648.

Patsy J. Conner,

Air Force Federal Register, Liaison Officer.
[FR Doc. 89-11443 Filed 5-11-89; 8:45 am]
BILLING CODE 3910-01-M

Department of the Army
Science Board; Open Meeting

In accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:

Name of the Commilttee: Army
Science Board (ASB)

Dates of the Meeting: 5-6 June 1989

Time: 0800~1700 hours, 5 June 1989
and 0800-1200 hours, 6 June 1989

Place: Fort Leavenworth, Kansas

Agenda: The Army Science Board
1989 Summer Study on Maintaining
State-of-the-Art in the Army Command
and Control System will meet to study
the role of the Combined Arms Center in
ACCS, the process for determining
future requirements, and discuss the
Future Battle Lab and Battle
Commanders Training Program. Any
interested person may attend, appear
before, or file statements with the
committee at the time and in the manner
permitted by the committee. The ASB
Administrative Officer, Sally Warner,
may be contacted for further
information at (202)-695-3039 or 695~
7046.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 89-11444 Filed 5-11-89; 8:45 am)|
BILLING CODE 3710-8-M

Science Board; Open Meeting

In accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:

Name of the Committee: Army
Science Board (ASB)

Dates of the Meeting: 6-7 June 1989

Time: 0800-1700 hours each day

Place: Fort Huachuca, Arizona

Agenda: The Army Science Board
1989 Summier Study on Maintaining
State-of-the-Art in the Army Command

and Control System will meet to study
the plans and progress of testing
activities on the Army Data Distribution
System as well as other communications
systems supporting command and
control. Any interested person may
attend, appear before, or file statements
with the committee at the time and in
the manner permitted by the commitiee.
The ASB Administrative Officer, Sally
Warner, may be contacted for further
information at (202)-695-3039 or 695-
7046.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 89-11445 Filed 5-11-89; 8:45 am|
BILLING CODE 3710-8

Science Board; Open Meeting

in accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
{Pub. L. 92-463), announcement is made
of the following Committee Meeting:

Name of the Committee: Army
Science Board (ASB)

Dates of Meeting: 8-9 June 1989

Time of Meeting: 0900-1600 hours, 8
June 1989 and 0900-1400 hours, 9 June
1989

Place: Aberdeen Proving Ground,
Maryland

Agenda: The Army Science Board Ad
Hoc Subgroup on the U.S. Army
Chemical, Research, Development and
Engineering Center will visit the
Chemical Center and School for the
purpose of gathering additional data for
the conduct of the effectiveness review
The meeting will consist of interviews
with a cross-section of technical
employees, and planning for preparation
of the final report. This meeting is open
to the public. Any interested person may
attend, appear before, or file statements
with the committee at the time and in
the manner permitted by the committee.
The ASB Administrative Officer, Sally
Warner, may be contacted for further
information at (202) 695-3039/7046.
Saily A. Warner,
Administrative Officer, Army Science Board.
[FR Doc. 89-11446 Filed 5-11-89; 8:45 am]
BILLING CODE 3710-8-M

Corps of Engineers, Department of
the Army

Inland Waterways Users Board,;

Meeting

April 27, 1969.

AGENCY: Department of the Army, DOD.
Subagency: Corps of Engineers.

ACTION: Notice of open meeting.
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SUMMARY: In accordance with Section
10(a)(2} of the Federal Advisory
Commiittee Act (Pub. L. 92-463),
announcement is made of the following
committee meeting:

Name of Commiitee: Inland
Waterways Users Board.

Date of Meeting: June 7, 1989.

Place: Holiday Inn—Highway 80 East
and Interstate 20 Vicksburg, Mississippi
39180.

Time:9 am. to 5 pm.

Proposed Agenda

AM. Session
9:00 Business Session
—Call to Order
—Dispasition of Prior Meeting
Minutes
9:15 Presentation of Information to
Board
—Lower Mississippi River Inland
Navigation Program
—Montgomery Point Lock and
Dam, Arkansas River
—Trust Fund Analysis
—Status of Appropriations
Activities
11:30 Lunch
P.M. Session
12:30 Modernization of Waterways
Statistics Program
1:00 Overview of Investment Planning
Process
1:30 Business Session
—Increased Non-Federal
Oversight
—Other Business
3:30 Public Comment Period
4:00 Adjournment

This meeting is open to the public.
Any interested person may attend,
appear before. or file statements with
the committee at the time and in the
manner permitted by the committee.

FOR FURTHER INFORMATION CONTACT:
Mr, William C. Holliday, Headquarters,
U.S. Army Corps of Engineers, CECW-P,
Washington, DC. 20314-1000 at (202)
272-0146.

Patrick J. Kelly,

Brigadier General, USA, Executive Director to
the Inland Waterways Users Board.

[FR Doc. 89-11190 Filed 5-11-89; 8:45 am)
BILLING CODE 3710-92-M

DEPARTMENT OF ENERGY
Office of Energy Research

Magnetic Fusion Advisory Committee;
Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770}, notice is hereby
given of the following meeting.

Name: Magnetic Fusion Advisory
Committee (MFAC).

Date and Time: Tuesday, June 6, 1989,
8:30 a.m.~5:00 p.m.; Wednesday, June 7,
1989, 8:30 a.m.-~12:00 p.m.

Location: General Atomics, Fusion
and Advanced Technology, 10855 John
Jay Hopkins Drive (Main Entrance),
Bldg. 7, Room T-217, San Diego,
California 92121.

Contact: Michael Crisp, Office of
Fushion Energy (OFE), Office of Energy
Research, ER-51, U.S. Department of
Energy, Mail Stop }-204, Washington,
DC 20545, Phone: (301}-353-4941.

Purpose of the Committee: To provide
advice to the Secretary of Energy on the
Department’s Magnetic Fusion Energy
Program, including periodic reviews of
elements of the program and
recommendations of changes based on
scientific and technological advance or
other factors; advice on long-range
plans, priorities, and strategies to
demonstrate the scientific and
engineering feasibility of fusion; advice
on recommended appropriate levels of
funding to develop those strategies and
to help maintain appropriate balance
between competing elements of the
program,

MFAC Agenda Outline
June 6, 1989

1. 8:30 a.m. Welcome and
Announcements—N. Blue, Tihiro
Okkawa

2. OFE Program—A. Davies

3. Final Report of Panel 22—K. Molvig

4. MFAC Discussion—F. Ribe

5. Public Comments (Lunch 12:30-1:30
p.m.

6. National Academy of Sciences
Report—I. White, R. Conn

7. GA Program Presentation—T,
Ohkawa

8. Tour of Diiid Facility

(Adjourn 5:30 p.m.)

MFAC 2nd Day
June 7, 1989

1. 8:30 a.m. Cold Fusion Status—R.
Linford

2. CIT Status—H. Furth

3. Possible New Charge—F. Ribe

4. Finalization of Panel 22—F. Ribe

5. MFAC Discussion—F. Ribe

8. Public Comments

(Adjourn 12:30 p.m.)

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Members of
the public who wish to make oral
statements pertaining to agenda items
should contact Michael Crisp at the
address or telephone number listed

above. Requests must be received five
days prior to the meeting and
reasonable provision will be made to
include the presentation on the agenda.
The Chairperson of the Comnmittee is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Minutes: Available for public review
and copying approximately 30 days
following the meeting at the Public
Reading Room, Room 1E190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC, between 9:00 a.m.
and 4:00 p.m., Monday through Friday,
except Federal holidays.

Issued at Washington, DC, on May 9, 1989
]. Robert Franklin,
Deputy Avisory Committee, Management
Officer.
[FR Doc. 89-11478 Filed 5-11-89; 8:45 am|
BILLING CODE 6450-01-M

Office of Fossil Energy
|ERA Docket No. 88-19-NG]

Hydro Engineering Inc.; Granting
Long-Term Authorization to Import
Natural Gas from Canada

AGENCY: Office of Fossil Energy, DOE,

ACTION: Notice of an Order Granting
Long-Term Authorization to Import
Natural Gas.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy (DOE)
gives notice that it has issued an order
in ERA Docket No. 88-19-NG granting
Hydro Engineering, Inc. (Hydro
Engineering), authorization to import up
to 8,250 Mcf per day of Canadian natural
gas over a 15-year period beginning on
the date of first delivery. The gas would
be imported on the behalf of Ada
Cogeneration (Ada), a Michigan limited
partnership, and used as the primary
source of fuel at Ada's combined-cycle
cogeneration facility located at Ada,
Michigan.

A copy of this order is available for
inspection and copying in the Office of
Fuels Programs Docket Room, 3F-0586,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is open
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, April 28, 1989.
J. Allen Wampler,

Assistant Secretary, Fossil Energy.
|FR Doc. 88-11477 Filed 5-11-89; 8:15 am|
BILLING CODE 6450-01-M
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Western Area Power Administration

Proposed Allocation of Power from
the Navajo Generating Station; Arizona

AGENCY: Western Area Power
Administration, DOE.

ACTION: Proposed Allocation of Power
from the Navajo Generating Station,
Central Arizona Project, and Request for
Comments.

SUMMARY: Section 107 of the Hoover
Power Plant Act of 1984 (98 Stat. 1333)
(Act) provides that capacity and energy
associated with the United States
interest in the Navajo Generating
Station (Navajo), which is in excess of
the pumping requirements of the Central
Arizona Project (CAP) and certain needs
for desalting and protective pumping
facilities under the Colorado River Basin
Salinity Conlrol Act of 1974 (43 U.S.C.
1591, et seq.) (Navajo Surplus), shall be
marketed and exchanged by the
Secretary of Energy. The Act provides
that in the sale and exchange of Navajo
Surplus, the Secretary of the Interior
shall adopt the plan deemed most
acceptable, after consultation with the
Secretary of Energy, the Governor of
Arizond, and Central Arizona Water
Conservation District (CAWCD) (or its
successor) for the purposes of optimizing
the availability of Navajo Surplus and
providing financial assistance in the
timely construction and repayment of
construction costs of the authorized
fealures of the CAP. The Act also
provides that rates for Navajo Surplus
shall not exceed levels that allow for an
appropriate saving for the contractor.

On December 1, 1987, the
Commissioner of the Bureau of
Reclamation (Reclamation) adopted the
Navajo Power Marketing Plan (Plan) on
behalf of the Secretary of the Interior.
The Plan was published in the Federal
Register on December 21, 1987 (52 FR
48328). The Plan, a cooperative effort
among Federal, State, and local entities,
provides the criteria to be used in the
sale and exchange of Navajo Surplus
after the date of initial operation of the
New Waddell Dam. The New Waddell
Dam is the regulatory storage feature of
the CAP on the Agua Fria River which
will allow for operating flexibility to
increase winter season pumping and
reduce summer season pumping, thereby
providing an enhanced power resource
during the peakload season of the
Southwest.

The date of initial operation of the
New Waddell Dam, as defined in the
Plan (section III (1)), is scheduled to
occur on or before October 15, 1992, as
determined by Reclamation.

By Federal Register notice (53 FR
17102) published May 13, 1988, Western
requested applications for Navajo
Surplus that will be available for sale
and exchange after the date of initial
operation of New Waddell Dam through
September 30, 2011. The applications for
long-term Navajo Surplus were to
include the applicant profile data
described in the notice and also include
the amount(s) of power and type(s) of
service (sale or exchange) requested.

The Western Area Power
Administration (Western) has reviewed
all of the applications received pursuant
to its May 13, 1988, Federal Register
notice and has developed the proposed
allocations contained herein. Western
believes that the proposed allocations
best meet the intent of the Plan. Western
will not conduct formal public meetings
relative to this proposed allocation but
will consider all written comments in
making the final determination of
Navajo Surplus allocations, which will
be published in a future Federal Register
notice.

DATES: The comment period will begin
with publication of this notice in the
Federal Register and will end 30 days
thereafter.

ADDRESSES: Written comments may be
sent to: Mr. Thomas A. Hine, Area
Manager, Boulder City Area Office,
Western Area Power Administration,
P.O. Box 200, Boulder City, NV 89005.

FOR FURTHER INFORMATION CONTACT:
Mr. Earl W. Hodge, Assistant Area
Manager for Power Marketing, Boulder
City Area Office, Western Area Power
Administration, P.O. Box 200, Boulder
City, NV 89005, (702) 477-3255.

Background

Section 107 of the Hoover Power Plant
Act of 1984 required the Secretary of the
Interior to adopt the plan deemed most
acceptable for the purposes of
optimizing the availability of Navajo
Surplus and providing financial
assistance in the timely construction
and repayment of construction costs of
the authorized features of the CAP. The
Act provides that electrical capacity and
energy associated with the United
States interest in Navajo, which is in
excess of the pumping requirements of
the CAP and certain needs for desalting
and protective pumping facilities, shall
be marketed and exchanged by the
Secretary of Energy in a manner
consistent with the Plan adopted by the
Secretary of the Interior.

Navajo Surplus, which is primarily a
capacity resource, is being marketed in
accordance with the Plan wherein
capacity and energy will be available
for sale and exchange on a long-term

basis. Capacity and energy will be
available for delivery throughout the
year, onpeak and offpeak during the
long-term contract period. Capacity
available for sale will be 400 megawatis
(MW), less the capacity used for
exchange purposes. A maximum of 150
MW of the 400 MW available may be
used for exchanges on a long-term basis.
There will be up to 760 kilowatthours
(kWh) of energy per year for each
kilowatt (kW) of contract capacity
available for sale or exchange. which
equates to a load factor of
approximately 9 percent.

The capacity rate will be fixed for the
term of the contract at $72 per kW per
vear [$6 per kW per month), This
equates to 94.7 mills per kWh based on
the associated energy of 760 kWh per
kW. The energy rate will be based on
the annual operating costs associated
with the United States Navajo
entitlement plus a charge for Westen's
costs associated with Navajo.
Exchanges will be made at a ane-kWh-
for-one-kWh exchange rate plus the
above-noted capacity rate and the
charge for Western’s costs associated
with Navajo.

Any capacity or energy not sold or
exchanged in accordance with the
foregoing may, as determined by
Western in cooperation with CAWCD
and Reclamation, be sold under
apprepriate long-term or short-term
arrangements or integrated with the
Federal system and sold by Western
under arrangements developed in
cooperation with CAWCD and
Reclamation. The Plan further provides
that up to 30 MW of Navajo Surplus not
sold or exchanged in accordance with
the above will be made available first to
Reclamation for the purposes of the
Colorado River Basin Salinity Control
Act. The Plan provides that delivery of
capacity and energy for sale or
exchange is subject to the provisions of
section V of the Plan.

The long-term contracts will become
effective upon their execution. Delivery
of capacity and energy will begin after
the date of initial operation of the New
Waddell Dam. The long-term contracts
will terminate on September 30, 2011.

Prior fo termination of the initial long-
term contracts, the long-term contractors
of the Navajo Surplus shall be given the
first opportunity for new long-term sales
contracts and new long-term exchange
contracts for approximately the same
amounts of power contained in the then
existing contracts with available
capacity and energy distributed pro rata
among contractors. Such new contracts
shall be entered into prior to October 1,
2007.
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Proposed Allocation

Navajo Surplus is being allocated for
sale in accordance with the priority
requirements of section VI of the Plan as
set out below:

1. Federal preference entities within
Arizona,

2. Federal preference entities within
the Boulder City marketing area,

3. Federal preference entities in
adjacent Federal marketing areas, and

4. Nonpreference entities in the
Boulder City marketing area.

In the event that a potential
contractor fails to execute a contract
within the period specified by Western
and in accordance with the terms and
conditions offered by Western, or if a
contract is terminated in accordance
with the terms of the contract, the
allocation to that entity will be
withdrawn.

Any capacity and associated energy
withdrawn or returned to Western may
be reallocated without further public
process and reoffered by Western in
accordance with the order of priority
specified above. In reallocating the
power, Western will use the same
methodology used in the initial
allocations. The power being reallocated
may be offered first to the remaining
allottees or contractors up to their initial
requested amounts. The CAWCD has
determined that all long-term contracts
must be executed no later than August
14, 1989, in order to accommodate
CAWCD's contribution toward the cost
of construction of the New Waddell
Dam. An extension of time will only be
granted if such extension will not affect
the initiation of the CAWCD bonding, as
determined by CAWCD. Western is
preparing prototype contracts for the
long-term sales and exchange of Navajo
Surplus. Such prototype contracts will
be made available to the proposed
allottees and other interested parties
upon request, when Western has
determined that such prototype is
developed sufficiently to release for
review.

The Act also provides that Arizona
entities, regardless of preference status,
shall have first opportunity for electrical
capacity and energy exchange rights as
necessary to implement the Plan.
Western, in consultation with CAWCD
and Reclamation, may determine that
any capacity and energy not contracted
for by Arizona entities for exchange
may be offered for long-term sale in the
order of priority stated above or may be
offered to non-Arizona entities for
exchange.

Contract entitlements will be
measured or calculated at the 500-kV
bus of the Navajo Generating Station.

Capacity and energy, less losses, will be
scheduled and delivered at a voltage of
500 kilovolts to contractors at either
Westwing Switchyard, McCullough
Switchyard, or at such other points and
voltages on the Navajo transmission
systems as agreed upon by Western and
the contractor. Any necessary
transmission service beyond the agreed-
upon points of delivery will be the
responsibility of the contractor.

Western received 59 applications for
sale and/or exchange of Navajo Surplus
from entities located in the States of
Arizona, California, Nevada, and Utah.
Western received applications for
purchase from 12 Arizona entities, 2
Nevada entities, 9 California entities,
and 35 Utah entities. Three applications
for exchange power were received from
Arizona, one from Nevada, two from
California, and none from Utah.
Western has analyzed all applications
received, and each of the applicants
were categorized in accordance with the
priorities set forth in section VI of the
Plan. Appendices A, B, and C provide a
listing of all applicants, their priority
category, and their requested amounts
of capacity.

Pursuant to the Act and the priority
criteria of the Plan, the benefits of
Navajo Surplus go first to the entities in
the State of Arizona. Since there are
more than sufficient applications from
first-priority entities within the State of
Arizona, Western has pro rated all
available Navajo Surplus for sale and
exchange to Arizona applicants in the
amounts shown in tables 1 and 2.
Because of this, the applicants described
below were not granted an alllocation.

Although Chandler Heights Citrus
Irrigation District (CHCID) is located in
Arizona, CHCID was not granted an
allocation. CHCID’s application and
applicant profile data did not specify
any requested amount of capacity
allocation, so Western reviewed
CHCID's load data for 1985, 1986, and
1987 in an attempt to determine an
appropriate amount to allocate. Western
noted that the maximum historic power
usage for CHCID for 1985-87 never
exceeded 1.088 MW. Further, Western
noted that CHCID has an allocation of
Federal resources from the Salt Lake
City Area Integrated Projects (SLA/IP),
plus a suballocation of the Boulder
Canyon Project (BCP) Federal resource.
The sum of the BCP and the SLCA/IP
Federal allocations is in excess of 1
MW. Western has determined that
Navajo Surplus will not be allocated in
units less than 1 MW. To grant CHCID a
minimum allocation of 1 MW of Navajo
Surplus power would give CHCID a total
Federal allocation of power greater than
their 3-year historic peakload

requirement. Therefore, in order to
assure them no entity receives an
allocation greater than its load, no
allocation is made to CHCID of Navajo
Surplus.

The following applicants qualify as
second-priority applicants for sale of
Navajo Surplus because they are
Federal-preference entities within the
Boulder City marketing area but not
within the State of Arizona: Edwards
Air Force Base, California; March Air
Force Base, California; City of Anaheim,
California; city of Burbank, California;
city of Glendale, California; city of
Pasadena, California; and city of
Riverside, California.

The 36 Utah entities which filed
jointly as the Intermountain Consumer
Power Association (ICPA) gualify for
sale of Navajo Surplus as third-priority
applicants because these entities'
central headquarters and service areas
are located outside of the State of
Arizona in an adjacent Federal
marketing area (with the two exceptions
of Dixie-Escalante Rural Electric
Association, Inc., Utah (Dixie-Escalante)
and Garkane Power Association, Inc.,
Utah (Garkane)).

Dixie-Escalante's and Garkane's
central headquarters are located outside
the State of Arizona; however, Dixie-
Escalante and Garkane serve loads
within the State boundaries of Arizona.
One of the expressed purposes of the
Plan is to maximize the Navajo Surplus
sales and exchange benefits for Arizona.
Western is not assured that an
allocation of Navajo Surplus to Dixie-
Escalante and Garkane will be used
exclusively for supplying their loads
located within Arizona. Therefore, the
ultimate benefits of a Navajo Surplus
allocation cannot be guaranteed to be
directly beneficial to Arizona.

Therefore, Western has determined
that Dixie-Escalante and Garkane
qualify as preference entities located in
an adjacent marketing area even though
both entities provide electric service to
loads within the State of Arizona.
However, because Dixie-Escalante and
Garkane serve loads within Arizona,
Western has determined that Dixie-
Escalante and Garkane should receive
consideration for an allocation before
the other applicants in the third-priority
applicant group if the third-priority
group is considered for a reallocation.

In addition to their application as a
member of the ICPA, Page Electric
Utility, Page, Arizona (Page), applied on
their own behalf. Page is considered to
be a first-priority applicant for the sale
of Navajo Surplus and will receive an
allocation.
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The following entities are investor-
owned utilities, do not own and operate
their own electric utility system, or have
not demonstrated electric utility
responsibility. For these reasons, these
entities qualify as priority-four
applicants for sale of Navajo Surplus:
Tucson Electric Power Company,
Arizona; Nevada Power Company,
Nevada; Southern California Edison
Company, California; Las Vegas Valley
Water District, Nevada; Kern County
Water Agency, California; and San
Carlos Irrigation and Drainage District,
Arizona.

The following applicants did not
qualify as first-priority applicants for the
exchange of Navajo Surplus because
they are not located within the State of
Arizona: Nevada Power Company,
Nevada; Southern California Edison
Company, California; and the city of
Pasadena, California.

Western proposes to allocate a total
of 250 MW of Navajo Surplus for sale to
the following entities that qualify as
first-priority applicants for sale of
Navajo Surplus:

TABLE 1.—PROPOSED ALLOCATION FOR
SALE OF NAVAJO SURPLUS

Proposed
allocation
in MW

Entity

Arizona Power Pooling Association,
Arizona
Davis-Monthan Air Force Base, Ariza-
na.. 20
Luke Air Force Base, Arizona 20
Department of the Army, Yuma Prov-
ing Ground, Arizona 1.0
Papago Tribal Utility Authority, Arizona .. 1.0
Bureau of Indian Affairs, San Carlos
Irrigation Project, Arizona 5.0
Salt River Project, Arizona 200.0
Page Electric Utility, Arizona 1.0

Total 250.0

38.0

Western, in developing the proposed
allocations, determined that it was
impractical to allocate the available 250
MW of Navajo Surplus for delivery in
units less than 1 MW; therefore, no
allocation is proposed for less than 1
MW. The basis for this allocation
reflects the direct relationship of the
individual applicant's load to the total
load served by all applicants, with
consideration given for the relationship
of the individual applicant's load being
served by Federal resources. The load
data used to develop the allocations
were the individual applicant’s average
annual load for the years 1985-1987, as
provided in their applicant profile data.

Based on the above rationale,
Western utilized the following formula
to maximize the available Navajo
Surplus to the qualified applicants:

(Individual Applicant's 3-Year Average
Annusl Load — Individual Applicant's
Annual Allocation of Federal Resources)

+ (Total All Applicant's 3-year Average
Annual Load — Total All Applicant’s
Annual Allocation of Federal Resources)

X 250.0 MW (Rounded to the Nearest 1 MW)

Western did not allocate more to an
individual applicant than the amount
that was requested. The derivation of
the allocation is shown in appendix D.

Western proposes to allocate a total
of 150 MW of Navajo Surplus for
exchange to the following entities
qualified as first-priority applicants for
exchange of Navajo Surplus:

TABLE 2.—PROPOSED ALLOCATION FOR
EXCHANGE OF NAVAJO SURPLUS

Proposed
allocation
in MW

Entity

Arizona Public Service Company, Ari-
zona

Arizona Power Pooling Association,
Arizona

Tucson Electric Power Company, Ari-
zona

102.0

1.0

37.0

Total 150.0

The basis for the allocation of Navajo
Surplus for exchange was to prorate the
total 150 MW of Navajo Surplus
available for exchange on a percentage
basis of average annual load served by
the individual qualified Arizona
applicants, compared to the sum of the
average annual load served by those
same individual qualified Arizona
applicants. The load data used to
develop the allocations were the
individual applicant’s loads for the
vears 1885-1987, as provided in their
applicant profile data. Based on the
above rationale, the following formula
was used by Western to allocate the
exchange of Navajo Surplus:

(Individual Applicant 3-Year Average

Annual Load
+ Total of all individual Applicant’s 3-Year

Average Annual Load
x 150 MW (Rounded to the Nearest MW)

Western did not allocate more to an
individual applicant than its requested
amount. The derivation of the allocation
is shown in appendix E.

Executive Order 12291

Under the provisions of section 3 of
Executive Order 12291, dated February
19, 1981, a regulatory impact analysis
must be made prior to the publication of
a major rule. This proposal is of a
technical nature and considered to be a
nonmajor rule within the meaning of the
Executive order. Western has an
exemption from sections 3, 4, and 7 of

Executive Order 12291; accordingly, no
clearance of this procedure by the Office
of Management and Budget {OMB] is
required.

National Environmental Policy Act

In compliance with the National
Environmental Policy Act of 1969
(NEPA), the Council on Environmental
Quality Regulations, and the
Department of Energy guidelines for
compliance with NEPA, republished and
amended in the Federal Register on
December 15, 1987 (52 FR 47662),
Western prepared an environmental
assessment of the potential impacts of
the marketing of long-term Navajo
Surplus. The Department of Energy has
determined that Western's proposed
actions as described in the
environmental assessment will not lead
to any significant environmental
impacts.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act of 1980 (5 U.S.C. 601, et seq.), each
agency, when required to publish a
general notice of proposed rule, shall
prepare for public comment an initial
regulatory flexibility analysis to
describe the impact of the proposed rule
on small entities. In this instance, this
proposal relates to particular electric
services and rates provided by Western.
Under 5 U.S.C. 601(2), such rules and
practices relating to services are not
considered "rules” within the meaning
of this Act. Accordingly, no regulatory
flexibility analysis is required.

Issued at Golden, Colorado, May 1, 1989.
William H. Clagett,

Administrator, Western Area Power
Administration.

APPENDIX A.—LONG-TERM NAVAJO
APPLICANTS SUMMARY

All Applicants

Purchase ]
request
(kW)

Priority

Entity name & state status

Department of the Air
Force, Davis-Monthan
Air Force Base,
ATZONAL ..coisinssusianisusansiisast

Department of the Air
Force, Edwards Air
Force Base, California....

Department of the Air
Force, Luke Air Force
Base, Arizona

Department of the Air
Force, March Air Force |
Base, California................|

Anaheim, City of, ‘
Califormia ... cianiuians

Arizona Power Pooling
Association, Arizona
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APPENDIX A.—LONG-TERM NAVAJO
APPLICANTS SUMMARY—Continued

Al Applicants

Purchase [
request
(kW)

Entity name & state Foay

Department of the Army,
Yuma Proving Ground,

Burban, City of,

Bureau of Indian Affairs,
San Carlos Irrigation
District, Arizona

Chandler Heights Citrus
Irrigation District,

Glendale, City of,
Calitornia

Hillander “C" Irrigation
District, Arizona

Intermountain Consumer
Power, Association,

%)

116,000

Kern County Water
Agency, California...........

Las Vegas Valley Water
District, Nevada

Nevada Power Company.
Nevada ... e

Page Eleclnc Ut:my
Arizona....

Papago Tnbal Utxhty
Authority, Arizona...

Pasadena, City of,

27,000
1 150,000
25,000
35,000
15,000
Riverside, City of,
California ...

San Carlos Imgauon andm
Dramage District,

75,000

2,000
Salt Rwer Project,
200,000
Southern California

Edison Company,

Tucson Electric Power
Company, Arizona

400,000
150,000

! Identifies maximum amount requested.
* Hillander “'C" Irrigation District withdrew its appli-
cation on February 8, 1989,

+ICPA made app'ication on behalf of 36 entities
outside the Boulder City marketing area for differing
amounts of capacity. Total capacity from ail applica:
tions equals 219,560 kW. See appendix B for sum-
mary of ICPA applications.

¥ No capacity amount requested.

APPENDIX B.—INTERMOUNTAIN  CON-
SUMER POWER ASSOCIATION APPLICA-
TION FOR SALE OF LONG-TERM NAVAJO
SURPLUS

Entity name & state

Beaver, City of, Utah..........
Blanding, City of, Utah
Bountiful, City of, Utah
Bridger Valley Rural
Electric Association,

Brigham City, Utah....

Dixie-Escalante Rural
Electric Association,
Utah ...

En!erpnse City o

Ephraim, City of, Utah <

Fairview, City of, Utah .,

Fillmore, City of, Utah

Flowell Electrical
Association, Inc., Utah....

Garkane Power
Association, Inc., Utah...,

Hyrum City, Utah

Heber Light & Power,

Holden, Town of, Utah.

Hurricane, City of, Utah

Kanosh, Town of, Utah

Kaysvilie, City of, Utah

Lehi, City of, Utah..

Logan City, Utah.... -

Meadow, Town of, Utah

Monroe, City of, Utah..........

Moon Lake Rural Electric
Association, Utah............

Morgan City, Utah......

Mt. Pleasant City, Utah

Mt. Wheeler, Utah..

Murray, Utah

Oak City, Utah

3,000
2,500
300

w (SRARARANERAL WWwLbLwwwww ww W wwwww

25,000

APPENDIX  B.—INTERMOUNTAIN  CON-
SUMER POWER ASSOCIATION APPLICA-
TION FOR SALE OF LONG-TERM NAVAJO
SurPLUS—Continued

Purchase
Entity name & state [ st
(kW)

Priority
status

Parowan, Utah...

Payson, Utah.....

St. George, Utah...

Spring City, Utah...
Springville, Utah....
Strawberry Electric

Service District, Utah

Washington, Utah ...............

1,300
2,700
64,000
600
2,000

4,700
1,000

APPENDIX C.—APPLICATIONS FOR
EXCHANGE OF NAVAJO SURPLUS

Exchange
request
(kW)

Priority

Entity name & state status

Arizona Public Service
Company, Arizona
Arizona Power Pooling
Association, Arizona
Tucson Electric Power
Company, Arizona......
Nevada Power Company

150,000
195,000
150,000
150,000
Pasadena, City of,
iforni 15,000
Soun_'nem California

1 400,000

! Identifies maximum amount requested.

APPENDIX D.—CALCULATIONS IN SUPPORT OF TABLE 1

Average
annuail

Entity system

load (MW)

Non-
adjusted
allocation

of 250

(MW)

Current
federal
annual
allocation
(MW)

Entity non-
fed. is of
total non-

Total
annual
non-fed.
load (MW)

fed.
(percent)

Reguested
allocation

(MW)

Davis-Monthan Air Force Base
Luke Air Force Base.
Arizona Power Pooling ASSN. ..........coucciiimeinins
Department of the Army, Yuma Proving
Ground
Papago Tribal Util- Auth. ..o,
Bureau of Indian Affairs, San Carlos Imiga-
tion District
Salt River Project
Page Electric Utility

15,229
17,367
353,833

7,324
11,418

49,133
2,761,000
12,821

0
2,227
61,525

15,229
15,140
292,308

0.52
0.51
989

1.3
13
247

5,582
2,353

1,742
9,065

0.06
0.31

01
08

18,551
173,714
8,040

30,582
2,587,286
4,781

1.03
87.52
16

26
2188
A

7.0
6.0
95.0

20
350

6.0
200.0
25.0

Total

3,228,125

271,992 | 2,956,133 100.00 250.0

376.0
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APPENDIX E.—CALCULATIONS IN SUPPORT OF TABLE 2

Entity name

150 MW
allocation

Tucson Electric Power Company

36.7

Arizona Public Service

102.0

Arizona Power Pooling Assn
Total.,

113

150.0

[FR Doc. 89-11476 Filed 5-11-89; 8:45 am)
BILLING CODE 8450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-3569-1]

Approval of Prevention of Significant
Air Quality Deterioration (PSD) Permit
to Pacific Thermonetics, Inc. (EPA
Project Number SFB 88-01)

AGENCY: Environmental Protection
Agency (EPA), Region 9.

ACTION: Notice.

suMmMARY: Notice is hereby given that on
April 6, 1989, the Environmental
Protection Agency issued a PSD permit
under EPA's federal regulations 40 CFR
Section 52.21 to the applicant named
above. The PSD permit grants approval
to construct a 242 MW natural gas-fired
cogeneration facility to be located in
Crockett, California. The permit is
subject to certain conditions, including
an allowable emission rate as follows:
PMiq at 4.15 Ibs/hr (2-hour average).

FOR FURTHER INFORMATION:

Copies of the permit are available for
public inspection upon request; address
requests to: Linda Barajas (A-3-1), U.S.
Environmental Protection Agency,
Region 9, 215 Fremont Street, San
Francisco, CA 94105, (415) 974-8221, FTS
454-8221,

SUPPLEMENTARY INFORMATION: Best
Available Control Technology (BACT)

requirements include use of natural gas
exclusively as fuel.

DATE: The PSD permit is reviewable
under Section 307(b)(1) of the Clean Air
Act only in the Ninth Circuit Court of
Appeals. A petition for review must be
filed by July 11, 1989.

David P. Howekamp,
Director, Air and Toxics Division, Region 9.
Date: April 27, 1989.

|FR Doc. 89-11480 Filed 5-11-89; 8:45 am]
BILLING CODE 6560-50-M

[ER-FRL-3569-5]

Environmental impact Statements;
Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
382-5073 or (202) 382-5075.

Availability of Environmental Impact
Statements Filed May 1, 1989 Through
May 5, 1988 Pursuant to 40 CFR 1506.9.
EIS No. 890115, Final, AFS, CA, Grider

Fire Recovery Project, 1987 August

thru October Grider/Lake Fire

Resource Management Plan, Klamath

National Forest, Siskiyou County, CA,

Due: June 12, 1989, Contact; Mark S.

Chaney (916) 465-2241.

EIS No. 890118, Draft, FHW, MO, Rt-115
Extension, I-70 to MO-94 and Rt-115/
I-70 Interchange Construction,
Funding and 404 Permits, St. Charles
City and St. Peters City, St. Charles
County, MO, Due: June 30, 1989,
Contact: Robert G. Anderson (314)
636-7104.

EIS No. 890117, Draft, UAF, MT,
Malstrom AFB, Deployment of the
Second KC-~135R Air Refueling
Squadron, 301st Air Refueling Wing,
City of Great Falls, Cascade County,
MT, Due: June 27, 1989, Contact: Lt.
Col. Thomas Bartol (714) 382-4891.

EIS No. 890118, FSuppl, COE, WA,
Grays Harbor Navigation
Improvement Project, Updated
Description of Impacts,
Implementation, Chehalis and
Hoguiam Rivers, Grays Harbor
County, WA, Due: June 12, 1988,
Contact: Marcia Geidel (206) 764-6578.

Amended Notices

EIS No. 890046, Draft, AFS, AK, Big
Islands Management Area, Resource
Management Plan, Implementation,
Hawkins, Hinchinbrook, Montague,
Green, Little Green and Wooded
Islands and The Needle, Prince
Williams Sound, AK, Due: May 24,
1989, Contact: Cecil R. Kuhn (807) 271-
2558. Published FR 03-10-89—Review
period extended.

Dated: May 9, 1989.
William D. Dickerson,
Deputy Director, Office of Federal Activities.
|FR Doc. 89-11474 Filed 5-11-89; 8:45 am|)
BILLING CODE 6560-50-M

|ER-FRL-3569-6]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Awvailability of EPA comments
prepared April 24, 1989 through April 28,
1989 pursuant to the Environmental
Review Process (ERP), under Section 309
of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 382-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 14, 1989 (54 FR 15006).

Draft EISs

ERP No. LD-AFS-G61032-AR, Rating
EC2, Ozark National Forest Wild and
Scenic River Study for Thirteen Rivers,
Designation or Nondesignation into the
National Wild and Scenic River System,
Baxter, Newton, Franklin, Pope,
Johnson, Searcy and Stone, AR.

Summary: EPA expressed
environmental concerns for the
proposed alternative and advocates
recommending as many of the 13
streams studies for Federal designation
as wild and scenic as possible. EPA
requested additional information to
strengthen the final EIS and to clarify
the Forest Service rationale for selection
of their preferred alternative.

ERP No. D-AFS-L82008-1D, Rating
EC2, Idaho Panhandle National Forests,
Weed Pest Management Plan,
Implementation, Benewah, Bonner,
Boundary, Kootenai and Shoshone
Counties, ID.

Summary: EPA has requested
additional information on ground and
surface water effects and monitoring of
the draft Weed Management Program
implementation.
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ERP No. D-FAA-]51008-CO, Rating
EC2, New Denver Airport Development,
Construction and Operation Plan for
Replacement of the Stapleton
International Airport, Approval and
Funding, Denver County, Co.

Summary: EPA expressed concern
regarding air, water quality and noise
impacts, EPA requested that the final
EIS include carbon monoxide hot-spot
modeling/monitoring, detailed
wasterwater and storm water plans and
specific FAA noise mitigations
commitment.

Final EISs

ERP No. F-BLM-L65082-OR, Western
Oregon Program, Management of
Competing Vegetation, Implementation,

Summary: EPA continues to have
concerns relating to the risks of using
herbicides, especially those that are
persistent and are known to migrate
through soil into ground water. A
commitment to using available
techniques for evaluating and mitigating
impacts such as ground water and
health effects in individual projects
should satisfy our environmental
congcerns.

ERP No. F-FHW-140153-OR, North
Roseburg Interchange/1-5 Construction,
I-5 to Oakland-Shady Highway,
Funding, Douglas County, OR.

Summary: Review of the final EIS has
been completed and the project found to
be satisfactory. No formal letter was
sent the agency.

ERP. No. F-FFHW-L40158-OR, OR-42/
Coos Bay/Roseburg Highway Widening
and Realignment, Cedar Point Road to
Main Street, Funding and 404 Permit,
City of Coquille, Coos County, OR.

Summary: EPA has concerns about
the impacts of the preferred alternative
on wetlands. EPA would, however, have
no objections to this alternative as long
as the wetland mitigation plan,
summarized in this document is strictly
followed.

Regulations

ERP No. RR-FEM-A06169-00, 44 CFR
352; Commercial Nuclear Power Plants;
Emergency Preparedness Planning; Final
Rule (Docket No. 352 INT.) (54 FR 8512).

Summary: EPA requested ¢larification
of how the expenses of federal agencies
under this rule would be reimbursed.

Dated: May 9, 1989,

William D. Dickerson,

Deputy Director, Office of Federal Activities.
|FR Doc. 89-11475 Filed 5-11-89; 8:45 am|
BILLING CODE 6560-50-M

[OPTS-00029; FRL-3570-1]

Biotechnology Science Advisory
Committee; Subcommittee on
Biotechnology Health; Open Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Open Meeting.

SUMMARY: There will be a 1-day meeting
of the Biotechnology Science Advisory
Committee; Subcommittee on
Biotechnology Health. The meeting will
be open to the public. The Subcommittee
will discuss heaith research needs for
environmental biotechnology risk
assessment, review research efforts
conducted within EPA’s current
biotechnology research program, and
assist in designing a research strategy
for a biotechnology health research
program in EPA,

DATE: The meeting will be held on
Friday, June 2, 1989, starting at 9 a.m.
and ending at approximately 5 p.m.
ADDRESS: The meeting will be held at:
The Embassy Suites Hotel, 1300
Jefferson Davis Highway, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. EB—44, 401 M St.,
SW., Washington, DC 20460, Telephone:
(202) 544-1404, TDD: (202) 554-0551.
SUPPLEMENTARY INFORMATION:
Attendance by the public will be limited
to available space. The TSCA
Assistance Office will provide
summaries of the meeting at a later date.

Dated: May 8, 1989.
Victor |. Kimm,

Acting Assistant Administrator, for Pesticides
and Toxic Substances.

[FR Doc. 89-11482 Filed 5-11-89; 8:45 am|
BILLING CODE 6560-50-M

[FRL-3570-3]

Science Advisory Board;
Environmental Effects, Transport and
Fate Committee, Amendment to
Motion of Open Meeting

SUMMARY: Pursuant to the Federal

Advisory Committee Act, Pub. L. 92-463,_

notice is hereby given of an addition to
the agenda-of the Environmental Effects,
Transport.and Fate Committee (EETFC)
meeting to be held May 15-186, 1989. The
meeting will begin at (9:00 a.m. and will
be held in the Stouffer Conc