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DEPARTMENT OF AGRICULTURE
Office of the Secretary
7CFR Part 1

Procedures Relating to Awards Under
the Equal Access to Justice Act

AGeNcY: Office of the Secretary, USDA.
AcTion: Final rule.

suMMARY: This document amends the
regulations of the United States
Department of Agriculture (Department)
that implement the Equal Access To
Justice Act (Act) (Pub, L. No. 96481, as
amended by Pub. L. No. 99-80, and Pub.
L. No. 99-509). The Act provides for the
award of attorney fees and other
expenses to parties who prevail over the
Federal government in certain
administrative and court proceedings.
These revised regulations, which reflect
the changes in the law made by Pub. L.
No. 99-80, and Pub. L. No. 99-509,
establish procedures for the submission
and consideration of applications for
such awards.

EFFECTIVE DATE: October 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Robert L. Siegler, Deputy Assistant
General Counsel, Research and
Operations Division, Office of the
General Counsel, USDA (202) 447-6035.

SUPPLEMENTARY INFORMATION: On May
3,1988 (53 FR 15685), the USDA

proposed to amend its Equal Access to
Justice Act regulations to conform them,
with few exceptions, to the revised
model rules issued by the

Administrative Conference of the United
States. No comments were received
during the comment period that
terminated on June 2, 1988. This rule has
been reviewed under Secretary's
Memorandum 1512-1 and Executive
Order No. 12281 and has been
determined not to be a “major rule”

-1.187

since it will not have an annual effect on
the economy of $100 million or more.

In addition, it has been determined
that this rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 7 CFR Part 1

Administrative practice and
procedures.

Accordingly, 7 CFR, Subtitle A, Part 1,
Subpart ] is revised to read as follows:

PART 1—[AMENDED]

- * * * *

Subpart J—Procedures Relating to Awards
Under the Equal Access to Justice Act in
Proceedings Before the Department

General Provisions

Sec.

1.180
1181
1.182
1.183
1184
1.185
1.188

Definitions.

Purpose of these rules.

When the Act applies.

Proceedings covered.

Eligibility of applicants.

Standards for awards.

Allowable fees and expenses.

Rulemaking on maximum rates for
attorney fees.

1.188 Awards against other agencies.

1.189 Delegations of authority.

Information Required From Applicants
1.190 Contents of applicadon.
1.191 Net worth exhibit.
1.192 Documentation of fees and expenses.
1.193 Time for filing application.
Procedures for Censidering Applications
1194 Filing and service of documents.
1.195 Answer to application.

Reply.

Comments by other parties.

Settlement.

Further proceedings.

Decision.

Department review.

Judicial review.

Payment of award.

Subpart J—Procedures Relating to
Awards Under the Equal Access to
Justice Act in Proceedings Before the
Department

Authority: 5 U.S.C. 504(c)(1}.
General provisions

§1.180 Definitions.

(a) The definitions contained in
Subpart H—Rules of Practive Coverning
Formal Adjudicatory Proceedings

(§ 1.132 of this part) are incorporated
into and made applicable to this
subpart.

(b) “Adjudicative Officer'” means an
administrative law judge, administrative
judge, or other person assigned to
conduct a proceeding covered by the
Act.

(c) “Agency" means an organizational
unit of the Department whose head
reports to an official in the Office of the
Secretary.

(d) "Agency counsel” means the
attorney from the Office of the General
Counsel representing the agency of the
Department administering the statute
involved in the proceeding.

(e) “"Days’ means calendar days.

(f) “Department" means the United
States Department of Agriculture.

§ 1.181 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called “the Act"” in this
subpart), provides for the award of
attorney fees and other expenses to
eligible individuals and entities who are
parties to certain administrative
proceedings (called “adversary
adjudications’’) before the Department.
An eligible party may receive an award
when it prevails over the Department
unless the position of the Department
was substantially justified or special
circumstances make an award unjust.
The rules in this subpart describe the
parties eligible for awards and the
proceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that this
Department will use to make awards.

§ 1.182 When the Act applies.

The Act applies to any adversary
adjudication pending or commenced
before this Department on or after
August 5, 1985, except with respect to a
proceeding covered under
§ 1.183(a)(1)(iii) of this part, which shall
be effective on or after October 21, 1986.
It also applies to any adversary
adjudication commenced on or after
October 1, 1984, and disposed of finally
before August 5, 1985, provided that an
application for fees and expenses, as
described in subpart B of these rules,
has been filed with the agency within 30
days after August 5, 1985, and to any
adversary adjudication pending on or
commenced on or after October 1, 1981,
in which an application for fees and
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other expenses was timely filed and was
dismissed for lack of jurisdiction.

§ 1.183 Proceedings covered.

(a)(1) These rules apply to adversary
adjudications. These are:

(i) Adjudications required by statute
to be conducted by this Department
under 5 U.S.C. 554 in which the position
of this Department or any other agency
of the United States, or any component
of an agency, is presented by an
attorney or other representative who
enters an appearance and participates
in the proceeding,

(ii) Appeals of decisions of
contracting officers made pursuant to
section 6 of the Contract Disputes Act of
1978 (41 U.S.C. 605) before the
Agriculture Board of Contract Appeals
as provided in section 8 of that Act (41
U.S.C. 607). and

(iii) Any hearing conducted under
chapter 38 of title 31, United States
Code.

(2) Any proceeding in which this
Department may prescribe a lawful
present or future rate is not covered by
the Act. Proceedings to grant or renew
licenses also are excluded, but
proceedings to modify, suspend, or
revoke licenses are covered if they are
otherwise "adversary adjudications."”
The proceedings covered are adversary
adjudications under the statutory
provisions listed below.

Agricultural Marketing Agreement Act of
1937 (7 U.S.C. 608c(15)(A))

Animal Quarantine Act (21 U.S.C, 104)

Animal Welfare Act (7 U.S.C. 2149)

Archaeological Resources Protection Act (16
U.S.C. 470ff)

Beef Research and Information Act (7 U.S.C.
2912)

Capper-Volstead Act (7 U.S.C. 292)

Cotton Research and Promotion Act (7 U.S.C,
2111)

Egg Products Inspection Act (21 U.S.C. 1047)

Egg Research and Consumer Information Act
(7 U.S.C. 2713, 2714(b))

Endangered Species Act (16 U.S.C. 1540(a))

Federal Land Policy and Management Act (43
U.S.C. 1766)

Federal Meat Inspection Act (21 U.S.C. 604,
606, 607(e), 608, 671)

Federal Seed Act (7 U.S.C. 1599)

Horse Protection Act (15 U.S.C. 1823(c), 1825)

Packers and Stockyards Act (7 U.S.C. 193,
204, 213, 218d, 221)

Perishable Agricultural Commodities Act (7
U.S.C. 499¢(c), 499d(d), 499f(c), 499h(a),
499h(b), 499h(c), 499i, 499m(a))

Plant Quarantine Act (7 U.S.C. 163)

Potato Research and Promotion Act (7 U.S.C.
2620)

Poultry Products Inspection Act (21 U.S.C.
455, 456, 457(d), 467)

Swine Health Protection Act (7 U.S.C.
3804(b), 3805(a))

U.S. Cotton Standards Act (7 U.S.C. 51b, 53)

U.S. Grain Standards Act (7 U.S.C. 79(g)(3),
85, 86)

U.S. Warehouse Act (7 U.S.C. 246, 253)

Virus-Serum-Toxin Act (21 U.S.C. 156)

Wheat and Wheat Foods Research and
Nutrition Education Act (7 U.S.C. 3409)

(b) The failure of this Department to
identify a type of proceeding as an
adversary adjudication shall not
preclude the filing of an application by a
party who believes the proceeding is
covered by the Act; whether the
proceeding is covered will then be an
issue for resolution in proceedings on
the application.

(¢) If a proceeding includes both
matters covered by the Act and matters
specifically excluded from coverage, any
award made will include only fees and
expenses related to covered issues.

§ 1.184 Eligibility of applicants.

(a) To be eligible for an award of
attorney fees and other expenses under
the Act, the applicant must be a
prevailing party to the adversary
adjudication for which it seeks an
award. The term “party” is defined in 5
U.S.C. 551(3). The applicant must show
that it meets all conditions of eligiblity
set out in §§ 1.181 through 1.186 and in
§§ 1.190 through 1.193 of this subpart.

(b) The types of eligible applicants are
as follows:

(1) an individual with a net worth of
not more than $2 million;

(2) the sole owner of an
unincorporated business who has a net
worth of not more than $7 million,
including both personal and business
interests, and not more than 500
employees:

(3) a charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) a cooperative association as
defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with not more than 500
employees; and

(5) any other partnership, corporation,
association, unit of local government, or
organization with a net worth of not
more than $7 million and not more than
500 employees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated:
Provided, that for purposes of eligibility
in proceedings covered by
§ 1.183(a)(1)(ii) of this part, the net
worth and number of employees of an
applicant shall be determined as of the
date the applicant filed its appeal under
41 U.S.C. 606.

(d) An applicant who owns an
unincorporated business will be
considered as an “individual” rather

than a “sole owner of an unincorporated
business” if the issues on which the
applicant prevails are related primarily
to personal interests rather than to
business interests.

(e) The employees of an applicant
include all persons who regularly
perform services for renumeration for
the applicant, under the applicant’s
direction and control. Part-time
employees shall be included on a
proportional basis.

(f) The net worth and number of
employees of the applicant and all of its
affiliates shall be aggregated to
determine eligibility. Any individual,
corporation, or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this subpart, unless the
adjudicative officer determines such
treatment would be unjust and contrary
to the purposes of the Act in light of the
actual relationship between the
affiliated entities. In addition, the
adjudicative officer may determine that
financial relationships of the applicant
other than those described in this
paragraph constitute special
circumstances that would make an
award unjust.

(g) An applicant that participates in a
proceeding primarily on behalf of one or
more other persons or entities that
would be ineligible is not itself eligible
for an award.

§ 1.185 Standards for awards.

(a) A prevailing applicant may receive
an award for fees and expenses incurred
in connection with a proceeding, or in a
significant and discrete substantive
portion of the proceeding, unless the
position of the Department was
substantially justified. The position of
the Department includes, in addition to
the position taken by the Department in
the adversary adjudication, the action or
failure to act by the Department upon
which the adversary adjudication is
based. The burden of proof that an
award should not be made to an eligible
prevailing applicant because the
position of the Department was
substantially justified is on the agency
counsel.

{b) An award will be reduced or
denied if the applicant has unduiy or
unreasonably protracted the proceeding
or if special circumstances make the
award sought unjust.
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§1.186 Allowable fees and expenses.

(a) Awards will be based on rates
customarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if the
services were made available without
charge or at reduced rate to the
applicant.

(b) No award for the fee of an
attorney or agent under these rules may
exceed $75.00 per hour. No award to
compensate an expert witness may
exceed the highest rate at which the
Department pays expert witnesses,
which is set out at § 1.150 of this part,
However, an award also may include
the reasonable expenses of the attorney,
agent, or witness as a separate item, if
the attorney, agent, or witness ordinarily
charges clients separately for such
expenses,

(c) In determining the reasonableness
of the fee sought for an attorney, agent,
or expert witness, the adjudicative
officer shall consider the following:

(1) If the attorney, agent or witness is
in private practice, his or her customary
fee for similar services, or if an
employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

[d) The reasonable cost of any study,
analysis, engineering report, test, project
or similar matter prepared on behalf of a
party may be awarded, to the extent
that the charge for the service does not
exceed the prevailing rate for similar
services, and the study or other matter
was necessary for preparation of the
applicant's case,

§1.187 Rulemaking on maximum rates for
attorney fees.

(a) If warranted by an increase in the
cost of living or by special
circumstances (such as limited
availability of attorneys qualified to
handle certain types of proceedings),
this Department may adopt regulations
providing that attorney fees may be
awarded at a rate higher than $75 per
hour in some or all of the types of
proceedings covered by this part. The
Department will conduct any
rulemaking proceedings for this purpose
under the informal rulemaki
procedures of the Administrative
Procedure Act.

(b) Any person may file with this
Department a petition for rulemaking to
increase the maximum rate for attorney
fees in accordance with § 1.28 of this
part. The petition should identify the
rate the petitioner believes the
Department should establish and the
types of proceedings in which the rate
should be used. It also should explain
fully the reasons why the higher rate is
warranted. The Department will
respond to the petition within 60 days
after it is filed, by initiating a
rulemaking proceeding, denying the
petition, or taking other appropriate
action.

§ 1.188 Awards against other agencies.

If an applicant is entitled to an award
because it prevails over another agency
of the United States that participates in
a proceeding before the Department and
takes a position that is not substantially
justified, the award or an appropriate
portion of the award shall be made
against that agency.

§ 1.189 Delegations of authority.

The Secretary of Agriculture delegates
to the Judicial Officer authority to take
final action on matters pertaining to the
Act in proceedings covered by these
rules. The Secretary by order may
delegate authority to take final action on
matters pertaining to the Act in
particular cases to other subordinate
officials or bodies. With respect to
proceedings covered under
§1.183(a)(1)(ii) of this part, the Board of
Contract Appeals is authorized by
statute (41 U.S.C. 607) to take final
action.

Information Required From Applicants

§ 1.190 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the
proceeding for which an award is
sought. The application shall show that
the applicant has prevailed and identify
the position of this Department that the
applicant alleges was not substantially
justified and shall briefly state the basis
for such allegation. Unless the applicant
is an individual, the application also
shall state the number of employees of
the applicant and describe briefly the
type and purpose of its organization or
business,

(b) The application also shall include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by the
Internal Revenue Service that it

qualifies as an organizatiion described
in section 501(c)(3) of the Internal
Revenue Code (26 U.S.C. 501(c)(3)) or, in
the case of a tax-exempt organization
not required to obtain a ruling from the
Internal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant's belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a) of
the Agricultural Marketing Act (12
U.S.C. 114j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application also may include
any other matters that the applicant
wishes this Department to consider in
determining whether, and in what
amount, an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer or
attorney of the applicant. It also shall
contain or be accompanied by a written
verification under oath or affirmation
under penalty of perjury that the
information provided in the application
and all accompanying material is true
and complete to the best of the signer's
information and belief.

§ 1.191 Net worth exhibit.

(a) An applicant, except a qualified
tax-exempt organization or cooperative
association, must provide with its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in § 1.184 of this
part) when the proceeding was initiated.
The exhibit may be in any form
convenient to the applicant that
provides full disclosure of the
applicant's and its affiliates' assets and
liabilities and is sufficient to determine
whether the applicant qualifies under
the standards in this subpart. The
adjudicative officer may require an
applicant to file additional information
to determine its eligibility for an award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of
information in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit
directly to the adjudicative officer in a
sealed envelope labeled “Confidential
Financial Information,” accompanied by
a motion to withhold the information
from public disclosure. The motion shall
describe the information sought to be
withheld and explain, in detail, why it
falls within one or more of the specific
exemptions from mandatory disclosure
under the Freedom of Information Act, 5
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U.S.C. 552(b) (1) through (9). The
material in question shall be served on
counsel representing the agency against
which the applicant seeks an award, but
need not be sereved on any other party
to the proceeding. If the adjudicative
officer finds that the information should
not be withheld from disclosure, it shall
be placed in the public record of the
proceeding. Otherwise, any request to
inspect or copy the exhibit shall be
disposed of in accordance with the
established procedures of this
Department under the Freedom of
Information Act (§§ 1.1 through 1.23 of
this part).

§ 1.192 Documentation of fees and
expenses.

(a) The application shall be
accompanied by full documentation of
the fees and expenses, including the cost
of any study, analysis, engineering
report, test, project, or similar matter, for
which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent, or
expert witness representing or
appearing in behalf of the party, stating
the actual time expended and the rate at
which fees and other expenses were
computed and describing the specific
services performed.

(1) The affidavit shall state the
services performed. In order to establish
the hourly rate, the affidavit shall state
the hourly rate which is billed and paid
by the majority of clients during the
relevant time periods.

(2) If no hourly rate is paid by the
majority of clients because, for instance,
the attorney or agent represents most
clients on a contingency basis, the
attorney or agent shall provide
information about two attorneys or
agents with similar experience, who
perform similar work, stating their
hourly rate.

(c) The documentation also shall
include a description of any expenses
for which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any other
person or entity for the services
provided.

(d) The adjudicative officer may
require the applicant to provide
vouchers, receipts, or other
substantiation for any fees or expenses
claimed, pursuant to § 1.199 of this part.

§ 1.193 Time for filing application.

(a) An application may be filed
whenever the applicant has prevailed in
the proceeding or in a significant and
discrete substantive portion of the
proceeding, but in no case later than 30
days after final disposition of the
proceeding by the Department.

(b) For the purposes of this rule, final
disposition means the date on which a
decision or order disposing of the merits
of the proceeding or any other complete
resolution of the proceeding, such as a
settlement or voluntary dismissal,
become final and unappealable, both
within the Department and to the courts.

(c) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has
prevailed, proceedings for the award of
fees shall be stayed pending final
disposition of the underlying
controversy. When the United States
appeals the underlying merits of an
adversary adjudication to a court, no
decision on an application for fees and
other expenses in connection with that
adversary adjudication shall be made
until a final and unreviewable decision
is rendered by the court on the appeal or
until the underlying merits of the case
have been finally determined pursuant
to the appeal.

Procedures for Considering Applications

§ 1.194 Filing and service of documents.

Any application for an award or other
pleading or document related to an
application shall be filed and served on
all parties to the proceeding in the same
manner as other pleadings in the
proceeding except as provided in § 1.191
of this part for confidential financial
information. The provisions relating to
filing, service, extensions of time, and
computation of time contained in § 1.147
of this part are incorporated into and
made applicable to this subpart, except
that the statutory 30 day time limit on
filing the application as set out in § 1.193
of this part may not be extended.

§ 1.195 Answer to application.

(a) Within 30 days after service of an
application, agency counsel may file an
answer, If agency counsel fails to timely
answer or settle the application, the
adjudicative officer, upon a satisfactory
showing of entitlement by the applicant,
may make an award for the applicant's
allowable fees and expenses.

(b) If agency counsel and the
applicant believe that the issues in the
fee application can be settled, they may
jointly file a statement of intent to
negotiate a settlement. The filing of this
statement shall extend the time for filing
an answer for an additional 30 days,
and further extensions may be granted
by the adjudicative officer upon request
by agency counsel and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in
support of agency counsel's position. If
the answer is based on any alleged facts

not already in the record of the
proceeding, agency counsel shall include
with the answer either supporting
affidavits or a request for further
proceedings under § 1.199 of this part.

§ 1.196 Reply.

Within 15 days after service of an
answer, the applicant may file a reply, If
the reply is based on any alleged facts
not already in the record of the
proceeding, the applicant shall include
with the reply either supporting
affidavits or a request for further
proceedings under § 1.199 of this part.

§ 1.197 Comments by other parties.

Any party to a proceeding other than
the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an
answer within 15 days after it is served.
A commenting party may not participate
further in proceedings on the
application, unless the adjudicative
officer determines that the public
interest requires such participation in
order to permit full exploration of
matters raised in the comments.

§ 1.198 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
the award before final action on the
application, either in connection with a
settlement of the underlying proceeding,
or after the underlying proceeding has
been concluded. If a prevailing party
and agency counsel agree on a proposed
settlement of an award before an
application has been filed, the
application shall be filed with the
proposed settlement.

§1.199 Further proceedings.

(a) Ordinarily, the determination of an
award will be made on the basis of the
written record. However, on request of
either the applicant or agency counsel,
or on his or her own initiative, the
adjudicative officer may order further
proceedings, such as an informal
conference, oral argument, additional
written submissions or, as to issues
other than substantial justification (such
as the applicant's eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidentiary
hearing. Such further proceedings shall
be held only when necessary for full and
fair resolution of the issues arising from
the application, and shall be conducted
as promptly as possible. Whether the
position of the Department was
substantially justified shall be
determined on the basis of the
administrative record, as a whole, which
is made in the adversary adjudication
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for which fees and other expenses are
sought.

(b) A request that the adjudicative
officer order further proceedings under
this section shall identify specifically
the information sought or the disputed
issues, and shall explain specifically
why the additional proceedings are
necessary to resolve the issues.

(c) In the event that an evidentiary
hearing is held, it shall be conducted
pursuant to §§ 1.130 through 1.151 of this
part, except that any hearing in a
proceeding covered by § 1.183(a)(1)(ii) of
this part shall be conducted pursuant to
Rules 17 through 25 of the Board of
Contract Appeals contained in § 24.21 of
this title.

§ 1.200 Decision.

The adjudicative officer or Board of
Contract Appeals shall issue an initial
decision on the application as
expeditiously as possible after
completion of proceedings on the
application. Whenever possible, the
decision shall be made by the same
administrative judge or panel that
decided the contract appeal for which
fees are sought. The decision shall
include written findings and conclusions
on the applicant's eligibility and status
as a prevailing party, and an
explanation of the reasons for any
difference between the amount
requested and the amount awarded.
This decision also shall include, if at
issue, findings on whether the position
of the Department was substantially
justified, whether the applicant unduly
protracted the proceedings, or whether
special circumstances make an award
unjust. If the applicant has sought an
award against more than one agency,
the decision shall allocate responsibility
for payment of any award made among
the agencies, and shall explain the
reasons for the allocation made.

§1.201 Department review.

(a) Except with respect to a
proceeding covered by § 1.183(a)(1)(ii) of
this part, either the applicant or agency
counsel may seek review of the initial
decision on the fee application, in
accordance with the provisions of
§§ 1,145(a) and 1.146(a) of this part. If
neither the applicant nor agency counsel
seeks review, the initial decision on the
fee application shall become a final
decision of the Department 35 days after
itis served upon the applicant. If review
is taken, it will be in accord with the
provisions of §§ 1.145(b) through (i) and
1.146(b) of this part. :

(b) With respect to a proceeding
covered by § 1.183(a)(1)(ii) of this part,
either party may seek reconsideration of

the decision on the fee application in
accordance with Rule 29 of the Board of
Contract Appeals contained in § 24.21 of
this title. In addition, either party may
appeal a decision of the Board of
Contract Appeals to the Court of
Appeals for the Federal Circuit in
accordance with 41 U.S.C. 607.

§1.202 Judicial review.

Judicial review of final agency
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§ 1.203 Payment of award.

An applicant seeking payment of an
award shall submit to the head of the
agency administering the statute
involved in the proceeding a copy of the
final decision of the Department
granting the award, accompanied by a
statement that the applicant will not
seek review of the decision in the United
States courts. The agency will pay the
amount awarded to the applicant within
60 days, unless judicial review of the
award or of the underlying decision of
the adversary adjudication has been
sought by the applicant or any other
party to the proceeding.

Date: September 19, 1988.

Richard E. Lyng,

Secretary of Agriculture.

[FR Doc 88-21687 Filed 9-22-88; 8:45 am]
BILLING CODE 3410-14-M

Agricultural Marketing Service

7 CFR Part 967

[FV-88-109]

Celery Grown in Florida; 1988-89
Marketing Year Handling Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of Florida celery which
handlers may market fresh during the
1988-89 marketing season at 6,789,738
crates or 100 percent of producers’ base
quantities. This final rule would
encourage Florida celery growers to
assume the risks of planting celery by
placing a ceiling on the amount of
Florida celery which could be shipped to
fresh markets. It is intended to lend
stability to the industry and, thus, help
to provide consumers with an adeguate
supply of the product. However, as in
past seasons, the limitation on the
quantity of Florida celery handled for
fresh shipment is not expected to restrict
the quantity of Florida celery sold in
fresh markets, since actual shipments

are anticipated to be less than the
allotment. This action was
recommended by the Florida Celery
Committee, the agency responsible for
local administration of the order.

EFFECTIVE DATES: August 1, 1988,
through July 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Beatriz Rodriguez, Marketing Specialist,
Marketing Order Administration Branch,
Room 2525, South Building, F&V, AMS,
USDA, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 447-2491.

SUPPLEMENTARY INFORMATION: This
final rule is issued under the marketing
agreement and Marketing Order No. 967
(7 CFR Part 967), as amended, regulating
the handling of celery grown in Florida.
The agreement and order are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 15121 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are seven handlers of celery
who are subject to regulation under the
marketing order for Florida celery
during the course of the current season,
and 13 producers in the regulated area.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having average annual gross revenues
for the last three years of less than
$500,000, and small agricultural service
firms are defined as those whose gross
annual receipts are less than $3,500,000.
The majority of handlers and producers
of Florida celery may be classified as
small entities.

This final rule is based upon the
recommendation and information
submitted by the Florida Celery
Committee (Committee) and upon other
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available information. The Committee
met on June 9, 1988, and recommended a
marketable quantity of 6,789,738 crates
of fresh celery for the 1988-89 marketing
year beginning August 1, 1988.
Additionally, a uniform percentage of
100 percent was recommended which
will allow each producer registered
pursuant to § 967.37(f) of the order to
market 100 percent of such producer's
base quantity. These recommendations
were based on an appraisal of expected
1988-89 supplies and prospective market
demand.

This final rule will limit the quantity
of fresh Florida celery which handlers
may purchase from producers and ship
to fresh markets during the 1988-89
season to 6,789,738 crates. This
marketable quantity is identical to the
1987-88 marketable quantity and is
about 20 percent more than the average
number of crates marketed fresh during
the 1982-83 through 1986-87 seasons. It
is expected that the 6,789,738 crate
marketable guantity will be above
actual shipments for the 1988-89 season.
Thus, the 6,789,738 crate marketable
quantity is not expected to restrict sales
or shipments of Florida celery.

This final rule could encourage
Florida celery growers to assume the
risks of planting celery by placing a
ceiling on the amount of Florida celery
which could be shipped to fresh
markets. It is intended to lend stability
to the industry and, thus, help to provide
consumers with an adequate supply of
the product. However, as in past
seasons, the limitation on the quantity of
Florida celery handled for fresh
shipment is not expected to restrict the
quantity of Florida celery sold in fresh
markets, since actual shipments are
anticipated to be less than the allotment.

As required by § 967.37(d)(1) of the
order, a reserve of 6 percent of the 1988
89 total base quantities is authorized for
new producers and for increases by
existing producers for the 1988-89
season. However, there were no
applications for new or additional base
submitted for the 1988-89 season.

Based on the above, the Administrator
of the AMS has determined that this
final rule will not have a significant
economic impact on a substantial
number of small entities.

This action was proposed in the July
29, 1088, issue of the Federal Register (53
FR 28651). Comments on the proposed
rule were invited from interested
persons until August 29, 1988. No
comments were received.

After consideration of the information
and recommendations submitted by the
Committee and other available
information, it is found that this final

rule will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C 553, it is hereby
found that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register because: (1) This
action applies to all Florida celery
handled by handlers during the 1988-89
crop year, which began August 1, 1988,
and (2) handlers are aware of this
action, which was recommended by the
Committee at a public meeting, and
need no additional time to comply with
the requirements.

List of Subjects in 7 CFR Part 967

Celery, Florida, Marketing agreements
and orders.

For the reasons set forth in the
preamble, 7 CFR Part 967 is amended as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

PART 967—CELERY GROWN IN
FLORIDA

1. The authority citation for 7 CFR
Part 967 continues to read as follows:

Authority: Secs. 1-19, 48 Stal. 31, as
amended; 7 U.S.C. 601-674.

Subpart—Rules and Regulations

2. A new § 967.324 is added to read as
follows:

§967.324 Handling regulation, marketable
quantity, and uniform percentage for the
1988-89 season beginning August 1, 1988.

(a) The marketable quantity
established under § 867.36(a) is 6,789,738
crates of celery.

(b) As provided in § 967.38(a), the
uniform percentage shall be 100 percent.

(c) Pursuant to § 967.36(b), no handler
shall handle any harvested celery unless
it is within the marketable allotment of a
producer who has a base quantity and
such producer authorizes the first
handler thereof to handle it.

(d) As required by § 967.37(d)(1), a
reserve of 6 percent of the total base
quantities is hereby authorized for: (1)
New producers; and (2) increases for
existing base quantity holders.

(e) Terms used herein shall have the
same meaning as when used in the said
marketing agreement and order.

Dated: September 20, 1968.
Robert C. Keeney,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 88-21849 Filed 9-22-88; 8:45 am]
BILLING CODE 3410-02-M

Farmers Home Administration
7 CFR Parts 1864 and 1956

Processing Debt Settlement Actions

AGENCY: Farmers Home Administration,
USDA.

AcTION: Final rule,

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulation on debt settlement for Farmer
Programs (FP) and Single Family
Housing (SFH) loans by revising and
renumbering Form FmHA 456-2. The
change is required so that the form may
accurately reflect the current regulation.
The intended effect is to permit the use
of short form to debt settle its Single
Family Housing cases.

EFFECTIVE DATE: September 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Betty Thorne, Realty Specialist, Property
Management Branch, Single Family
Housing Servicing and Property
Management Division, Farmers Home
Administration, USDA, Room 5309,
South Agriculture Building, Washington,
DC. 20250, Telephone (202) 382-1452.
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Departmental Regulation 1512-1 which
implements Executive Order 12291 and
has been determined to be exempt from
those requirements because it involves
only internal agency management. It is
the policy of this Department to publish
for comment rules relating to public
property, loans, grants, benefits, or
contracts, notwithstanding the
exemption in 5 U.S.C. 553 with respect
to such rules. This action, however, is
not published for proposed rulemaking
since it involves only matters involving
management, making publication for
comment unnecessary and impractical.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.410-Low Income Housing Loans
and No. 10.417-Very Low Income
Housing Repair Loans and Grants.

For the reasons set forth in the Final
Rule related Notice(s) to 7 CFR Part
3015, Subpart V, this program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, “Environmental Program.” It
is the determination of FmHA that this
action does not constitute a major
federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
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Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

List of Subjects
7 CFR Part 1864

Claims, Loan programs—Agriculture,
Rural areas.

7 CFR Part 1956

Accounting, Loan programs—
Agriculture, Rural areas.

Accordingly, Chapter XVIII, Title 7,
code of Federal Regulations is amended
as follows:

PART 1864—DEBT SETTLEMENT

1. The authority citation for Part 1864
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 31 U.S.C. 3711; 7 CFR 2.23; 7 CFR
2.70

§§1864.2, 1864.5, 1864.10, 1864.12, 1864.16,
1864.17, 1864.19 and Exhibit B [Amended]

2. The reference "Form FmHA 456-2"
is changed to read “Form FmHA 1956-2"
in the following sections:

§1864.2 (c), (f) and (j)

§1864.5

§1864.10(1)(i) and (2)

§1864.12 (2)

§1864.16 title, introductory text and (b)
(4 places)

§1864.17 (a)

§1864.19 (c)

Exhibit B, under column heading “Form
Used” (5 places)

PART 1956—DEBT SETTLEMENT

3. The authority citation for Part 1956
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.5.C. 1480; 5
U.S.C. 301; 31 U.S.C. 3711; 7 CFR 2.23; 7 CFR

/s
2.7

Subpart B—Debt Settlement—Farmer
Programs and Single Family Housing

§§1956.57, 1956.70 and 1956.75
[Amended]
_ 4. The reference, "Form FmHA 456-2"
is changed to read "Form FmHA 1956-2"
in the following sections:
§1956.57 (j)(3) (two places),
§1956.70 (b)(2) and (b)(3),
§1956.75 (a) introducing text and (b)
introductory text.
Date: July 22, 1988.
Vance L. Clark,
Administrator Farmers Home Administration.
[FR Doc. 88-21636 Filed 9-22-88; 8:45 am|]
BILLING CODE 3410-07-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Emergency Planning and
Preparedness Requirements for
Nuclear Power Plant Fuel Loading and
Low-Power Testing

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
to establish more clearly what
emergency planning and preparedness
requirements are needed for fuel loading
and low power testing of nuclear power
plants. The rule itself will now require
NRC findings on the licensee’s
emergency plans for dealing with
accidents that could affect persons on
site. The Commission’s prior practice of
considering certain offsite elements of
licensee’s plans has been modified and
codified in this regard to provide that
NRC findings will be required before
fuel loading or low power testing in
coordination with offsite personnel and
agencies so that necessary resources
can be applied on site for mitigating and
containing accidents, and so that offsite
agencies may be kept informed of plant
events. The rule will also change the
prior practice, never included in the
prior rule itself, of reviewing plans for
prompt public notification in the event
of an accident. This practice of
reviewing an offsite element of licensee
emergency plans that has no onsite
application is being discontinued as not
necessary for public safety. The rule
does not change the emergency planning
requirements that must be satisfied
before full power operation can be
authorized. No new requirements are
being imposed by the rule beyond those
that have been previously required by
rule and by prior NRC practice. The rule
makes clear that no offsite elements of
the applicant’s emergency plan, other
than those set forth in this revised rule,
need be considered in connection with
low power licensing.

EFFECTIVE DATE: October 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Carole F. Kagan, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
Telephone (301) 492-1632, or Michael T.
Jamgochian, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555; Telephone (301) 492-3918.

SUPPLEMENTARY INFORMATION:
I. Background

On May 9, 1988, the Commission
published in the Federal Register (53 FR
16435) a notice of proposed rulemaking
which would establish more clearly
what emergency planning and
preparedness requirements are needed
for fuel loading and low power testing of
nuclear power plants. As detailed in the
notice of proposed rulemaking, 10 CFR
50.47(d) as promulgated on July 13, 1982
(47 FR 30232) provided that only a
finding as to the adequacy of an
applicant’s onsite emergency planning
and preparedness is required for low
power. However, the provision in the
Statement of Considerations that
systems for prompt notice to the public
in the event of an accident would also
be reviewed before low power focused
on protection of persons off site. The
Statement of Considerations for the 1982
rule change gave no clear and consistent
rationale for why the particular element
dealing with public notification should
be included. The foundation for that
rulemaking was the Commission’s
determination, described in more detail
below, that the degree of emergency
planning and preparedness necessary to
provide adequate protection of the
public health and safety is significantly
less than that required for full power
operation in light of the significantly
lower risks associated with even low
likelihood accidents at that stage (47 FR
30233 and note 1). Thus, the stated
rationale for the 1982 rule would seem to
undercut the need for any prompt public
notification requirement.

The Commission indicated in 1982
that, although at low power plant
operators typically have less experience
and there is a greater potential for
undiscovered defects, the risk to public
health and safety at low power is
significantly lower than at full power as
a result of several factors. Those
reasons were stated by the Commission
as follows: First, the fission product
inventory during low power testing is
much less than during higher power
operation due to the low level of reactor
power and short period of operation.
Second, at low power there is a
significant reduction in the required
capacity of systems designed to mitigate
the consequences of accidents compared
to the required capacities under full
power operation.

Third, the time available for taking
actions to identify accident causes and
mitigate accident consequences is much
longer than at full power. This means
that operators should have sufficient
time to prevent a radioactive release
from occurring. In the worst case, the
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additional time available (at least 10
hours), even for a postulated low
likelihood sequence which could
eventually result in release of the fission
products accumulated at low power into
the containment, would allow adequate
precautionary actions to be taken to
protect the public near the site (47 FR
30233).

The safety basis for the 1982 rule was
reviewed as a necessary part of the
instant proposed rulemaking. The
Commission reexamined the need at low
power to review those aspects of
applicants’ onsite plans that seem
relevant only to offsite protective
measures that might be needed if there
were an accident with offsite dose
effects (53 FR 16436-7). The proposed
rule indicated that the Commission saw
no need to review those aspects of
applicants' plans that did not have a
direct relationship to onsite dose effects
in light of the significantly less risk to
offsite persons presented by fuel loading
and low power testing as contrasted
with full power operation. On
reexamination in light of public
comment, the Commission has
reaffirmed the safety conclusion that the
safety risk to the public from low power
testing is significantly less than the risk
to the public from full power operation.
Accordingly, the rule is being issued in
final form substantially as proposed.
However, a number of changes have
been made in the rule in response to
public comments.

1. Analysis of Public Comments

Nearly 1700 comments were received
on the proposed rulemaking. The
overwhelming majority were from
private citizens, mostly in the New
England area. Comments also came
from utilities, industry groups, State and
local government agencies and officials,
members of Congress, one Federal
agency and several local and national
environmental groups. The comments
ran approximately two to one in favor of
promulgation of the proposed rule. Of
those opposed, approximately 500 were
form letters from residents of the area
surrounding the Seabrook nuclear power
plant. The remaining 60 to 70 comments
in opposition were from private citizens,
State and local government officials and
environmental groups. The comments in
favor came primarily from private
citizens, with a sprinkling from utilities,
nuclear industry organizations, one local
government official and one Federal
agency.

Because of the large volume of
comments received, it would be
impractical to discuss each individually.
The great majority of comments, both
for and against the proposed rule, turned

on the commenter's opinion on the
impact of the rule on licensing the
Seabrook facility. Most of the
individuals who wrote in support of the
rule expressed the opinion that the
facility was ready to be licensed, that
the power the facility would generate
was needed, and that licensing should
not be allowed to be held up by political
forces. Most commenters in favor of the
rule also expressed the opinion that the
risks to the public from low power
testing were considerably less than
those from full power operation, and
that prompt emergency notification to
the general public should not be
necessary at low power.

The significant comments against the
rule fall within the scope of fifteen
separate major comments. These major
comments and the Commission's
response to them are set forth below.

Comment 1. The risk assessments
upon which the rule is based are based
on operation over a short time frame.
However, there is no time limit for low
power testing.

Response. For many years,
Commission policy has been to issue
separate “low power"” licenses which
allow a plant to load fuel and perform
testing and operator training at power
levels up to 5 percent whenever to do so
would expedite the licensing process
without prejudicing the rights of any
intervening parties. The purpose of the
low power test program is to
demonstrate that the overall plant
performance conforms to the established
design criteria and to confirm the
operability of plant systems and design
features that could not be completely
tested during the preoperational test
phase. Tests that are performed during
the program are specific to the type of
light-water reactor (boiling water
reactor versus pressurized water
reactor), but typically include
determination of in-core flux
distribution, moderator temperature
coefficients, control rod worths and
adequacy of neutron instrumentation
and associated protective functions.
Also, during this time operators obtain
some valuable additional training
manipulating the controls of the reactor
at low power levels. In practice, many of
these tests and manipulations are
performed with the reactor at less than 1
percent of rated power, and those tests
and manipulatiens which are performed
with the reactor at “peak’ low power
(typically 3 percent to 4 percent of rated
power) are completed within a day or
two. Based on experience with U.S.
commercial power plant startup test
programs, the period over which a
reactor would actually operate at or

near 5 percent power during the low
power test program is expected to be at
most a few weeks; likewise, operation at
5 percent power beyond these few
weeks would not be economically
feasible. The safety evaluation
supporting this rule assumes that
operation under the rule would be
consistent with this prior history and
practice. To further clarify this point,
low power licenses issued under this
rule will be for purposes of fuel loading
and low power testing and operator
training only: steady-state operation at
or near 5 percent for the full license term
would not be authorized.

Comment 2. The technical basis for
both the current rule and the 1982 rule is
flawed in that, at 5 percent power,
substantial inventories of biologically
significant fission products will be
developed in from eight to forty days.
Thus, while the inventory of all
radionuclides developed during low
power testing is reduced compared to
full power operation, the inventory of
radionuclides with public health
significance still poses a substantial
prompt public health hazard. In
addition, the inexperience of the
operators during low power testing and
the newness of the system create a
greater potential for undiscovered
defects and incidents.

Response. Yes, there are some
biologically significant fission products
generated in the reactor core during the
low power operation contemplated by
this rule. But, although during low power
testing plant operators typically have
less experience and there is a greater
potential for undiscovered defects, the
risk at low power is still sufficiently low
to provide reasonable assurance that
public health and safety is protected
even in the absence of the requirement
for a prompt notification system and
other purely offsite elements of
emergency plans. This is a result of
three factors, which were stated earlier
by the Commission and which the
Commission reaffirms in this rulemaking
as follows: First, the fission product
inventory during initial low power
testing is much less than during higher
power operation due to the low level of
reactor power and short period of
operation at this power level, The
available inventory of fission products
that are significant contributors to
public health consequences would be
reduced by about a factor of 20 for
continuous operation at 5 percent power
compared to continuous full power
operation. However, as explained
above, based on experience with
commercial nuclear power plant startup
test programs, operation at or near 5
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percent power is only expected for a
maximum of a few weeks. This would
result in a further reduction in available
fission product inventory. Second, at
low power there is a significant
reduction in the required capacity of
systems designed to mitigate the
consequences of accidents compared to
the required capacities under full power
operation. For example, the coolant flow
required to digsipate decay heat at 10
hours following a loss of coolant
accident in a typical pressurized water
reactor would be less than 10 gallons
per minute, which is well within the
capacity of normal make-up systems.
Most of the regulatory requirements for
safety systems during reactor power
operation, including containment
integrity, emergency core cooling, and
redundant power supplies, are the same
for 5 percent power operation as they
are for 100 percent power. Third, the
time available for taking actions to
identify accident causes and mitigate
accident consequences is much longer
than at full power. This means the
operators should have sufficient time to
prevent a radioactive release from
occurring.

The above safety evaluation makes no
assumptions about the time that would
be needed to notify the public off site
and to implement an offsite emergency
response if one would assume
hypothetically that an offsite release
would occur: it is based solely on an
analysis of the likelihood that an offsite
release could occur and of the possible
magnitude of that release. However, as
an additional, separate consideration,
the Commission also believes that, in
the worst case, the additional time
available (at least 10 hours), even for a
postulated low likelihood sequence
which could eventually result in release
of the fission products accumulated at
low power into the containment, would
allow notification of both onsite and
offsite emergency response
organizations. These organizations
would likely have adequate time to
implement some offsite response should
that be necessary. Without a prompt
public notification system in place and
an approved and tested offsite
emergency plan, there obviously cannot
be the same kind of reasonable
assurance of offsite protective measures
that there would be with a fully
reviewed and tested offsite emergency
plan should there be an offsite release at
low power. However, given the
extremely low likelihood of any
accident resulting in significant offsite
releases, the requirements for
procedures to notify emergency
response organizations and the

additional time that will likely be
available would provide sufficient time
for the emergency response
organizations to implement some form
of public notification and to carry out
some reasonably effective offsite
emergency response, even if such a
release were to eventually occur.

Comment 3. Testing at low power is
riskier than full power operation
because it involves deliberately
defeating safety systems.

Response, While some selected safety
systems may be disabled during low
power testing, the heat load and fission
product inventory are significantly less
than at full power. There are a number
of methods available to remove this
very low heat load generated at low
power. In addition, special procedures
are developed and followed for these
tests, which are closely monitored by
plant personnel. Therefore, because of
the reduced heat load, small fission
product inventory and special attention
by plant operators, testing at low power
does not place the plant at greater risk
and presents a significantly lesser risk
than does full power operation.

Comment 4. The Chernobyl accident
occurred while the reactor was at low
power. Why does the NRC still say that
the risk of low power testing is low?

Response. The reactor physics
characteristics of U.S. light-water
reactors are very different from those of
the graphite-moderated RBMK type of
reactor at Chernobyl. Positive void (and
moderator temperature) coefficients,
which played a central role in the
accident at Chernobyl, are generally
absent in U.S. reactors. Where they are
present, they have a limited reactivity
insertion potential, which precludes
their causing any significant reactivity
transient and power level increase.
Substantial required shutdown
reactivity margins in conjunction with
fast automatic insertion of control rods
on signals indicative of unsafe
conditions provide protection against
the occurrence of reactivity excursions,
such as that which took place at
Chernobyl, in commercial U.S. reactors.
U.S. light-water reactors do not have the
inherent potential to rapidly elevate
their reactor power to levels at which
plant risk becomes significant.
Additionally, the Chernobyl reactor
operated at full power prior to its
accident. Therefore, the buildup of
fission product inventory was much
higher than the buildup of fission
product inventory at U.S. reactor
operating under a fuel loading or low
power testing license.

Comment 5. Low power licensing fails
the cost-benefit analysis required by
NEPA.

Response. This issue falls outside the
scope of this rulemaking, which is only
designed to address the requirements
under the Atomic Energy Act for
emergency planning at fuel loading and
low power. The establishment of these
safety requirements does not have a
significant environmental impact under
NEPA. The question of the correct NEPA
analysis to be done in support of a low
power license for any specific facility is
made by case-by-case determination,
and is not the subject of this rulemaking.

Comment 6. A low power license
should not be issued where it is not
certain that a full power license will
ever be granted. The Shoreham reactor
was irradiated unnecessarily.

Response. This again is an issue that
is not the subject of this generic
rulemaking. In the past the Commission
has addressed this issue in individual
adjudicatory opinions, e.g., Long Island
Lighting Company (Shoreham Nuclear
Power Station), CLI-85-12, 21 NRC 1587
(1985), and does not believe that the
issue warrants resolution generically by
rulemaking.

Comment 7. The proposed rule states
that the safety analysis performed in
1982 is still valid. After performing that
analysis, the NRC decided to require
that certain offsite aspects of emergency
plans be in place prior to low power
licensing. The NRC has given no
rationale for changing the rule, while
admitting that the previous analysis is
valid.

Response. One reason for this rule
change is to clarify language in the rule
itself that can easily be read to suggest
that no offsite emergency planning
elements need to be reviewed prior to
fuel loading or low power testing. The
1982 safety analysis supported the
proposition that those offsite aspects of
emergency planning which are pertinent
to protecting persons on site need be
considered prior to low power. This rule
change will incorporate this important
safety consideration.

The provision in the 1982 rulemaking
which is being reconsidered is the
provision in the Supplemental
Information that systems for prompt
notification of the public in the event of
an accident should be in place and
reviewed at low power. However, this
change is consistent with the 1982 safety
analysis. Plans will still be required for
notification of offsite planning and
response agencies so that these agencies
and licensees may, as appropriate, keep
the media and the public informed. But
given the relatively low risk to the
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public from low power operation, a
requirement for prompt notification of
the public is far in excess of what is
reasonably needed. Nothing in the 1982
rulemaking logically supports the
contrary.

Comment 8. The NRC has previously
stated that review of the licensee's
onsite response mechanism will
necessarily include aspects of some
offsite elements. Why is the NRC
changing this position?

Response. See the Response to
Concern 7. The NRC is not changing its
expert conclusion as to the lower level
of risk from low power operation.
However, this rulemaking is a more
logical result of this expert conclusion
than the positions stated in the 1982
Supplemental Information.

Comment 9. The new rule does not
address the risk of a terrorist attack or
sabotage at low power.

Response. Prior to receiving a low
power license, a licensee must fully
meet the requirements of 10 CFR 73.55.
These requirements assure the
implementation of an acceptable
security plan around a nuclear power
plant. These are the same security
requirements that a licensee must meet
prior to receiving a full power license.
While the risk from terrorism or
sabotage cannot be quantified, it is the
Commission’s judgment that compliance
with § 73.55 will reasonably assure that
the risk from terrorism or sabotage at
low power is sufficiently low so as not
to undercut the conclusion that low
power safety risks to the offsite public
are relatively low.

Comment 10. The risks of an accident
at low power are not confined to those
onsite. If an accident were to occur at
low power, public panic could ensue.

Response. The Commission responded
to a similar comment in promulgating
the 1982 rule. See Issue 6, 47 FR at 30234.
The Commission is not unmindful that,
regardless of the objective lack of
danger, members of the public may be
made uneasy and could panic
unnecessarily if an accident were to
occur at low power. It was in response
to this comment that the Commission
agreed to review, and will continue to
review, certain offsite notification
elements of emergency plans prior to
low power testing. In particular, prior to
low power, means to keep state and
local response organizations informed in
the event of an onsite accident will be
reviewed and approved. These
organizations, through. normal
communication mechanisms, have the
capability to inform the public, if
needed, in order to avert panic.
However, the Commission has found
that the immediate direct notification of

the public called for by the language in
the 1982 rule preamble is far in excess of
what is necessary to keep the public
informed.

Comment 11. The change in proposed
§ 50.47(d)(5) to modify the requirement
for provisions for monitoring offsite
consequences from “in use" to
“available” will create unacceptable
delay in the identification of an actual
or potential hazard to the public
stemming from a radiological
emergency.

Response. The final rule will retain
the phrase "in use”. The wording change
in the proposed rule was not intended to
change current NRC staff practice of
reviewing licensee onsite plans to
assure they meet the intent of
§ 50.47(b)(9) and Planning Standard I of
NUREG-0654 prior to issuance of an
operating license limited to fuel loading
and low power testing. While the safety
evaluation which supports the
elimination of the prompt public
notification requirement for low power
suggests that an offsite release is
extremely unlikely, the Commission still
considers it prudent to have release
monitoring equipment in use on site so
that, at a minimum, the licensee is in a
position to verify objectively that no
release has occurred.

Comment 12. The original rule
justified retention of emergency
planning for research reactors, but not
for commercial reactors, since research
reactors were perceived to be located in
areas of high population density. This
contradicts the Commission’s current
posture that the relatively lower risks of
low power testing justify elimination of
offsite safety measures, since it
concedes that there is an accident risk
at low power serious enough that a
research reactor (much smaller than a
power reactor) needs a full emergency
plan.

Response. The premise for the
comment that research reactors with
power levels approximating those of
commercial nuclear power plants
operating at 5 percent of full power are
required to have approved offsite
emergency plans is incorrect. Rather
than requiring a “full emergency plan”
for research reactors, the Commission's
regulations (10 CFR Part 50, Appendix E,
10 CFR 50.47(c), 10 CFR 50.54(q)) provide
that emergency plan requirements will
be determined on a case-by-case basis.
In making this determination the
guidance of NRC Regulatory Guide 2.6
and American National Standards
Institute/ American Nuclear Society
15.16 is used. In accordance with this
guidance, and based on the relatively
small risks posed by typical research
reactors, (i.e., less than 50 megawatts)

emergency planning involving offsite
state and local plans and public
notification has not been required. The
guidance does, however, provide for
consideration of more extensive
planning, including all or a portion of the
requirements listed in section IV of 10
CFR Part 50, Appendix E for research
reactors with power levels greater than
50 megawatts. This graded approach to
required emergency planning is
consistent with the current rule.

Comment 13. The Atomic Energy Act
prohibits authorization of low power
testing prior to completion of public
hearings on all issues material to full
power licensing.

Response. This comment is more
properly addressed to § 50.57(c), which
provides for low power licenses and
which is not being amended here. That
section provides that a hearing is
required prior to low power on those
contentions “relevant to the activity to
be authorized""—that is, low power
testing, as opposed to full power
operation.

Comment 14. The proposed rule was
designed to allow the Seabrook facility
to receive its low power license. The
Commission should promulgate a rule to
promote the public health and safety
and not one designed to license a
specific facility. The issue should be
addressed in the pending Seabrook
adjudication, not in a rulemaking.

Response. In the proposed rule, the
Commission stated that its attention
was focused on the emergency planning
requirements for low power testing
because of an Appeal Board decision in
the Seabrook operating license
proceeding, ALAB-883. And, for the
near term, the only reasonably
foreseeable effect of the rule change will
be on the Seabrook low power
application. But this does not make the
use of rulemaking inappropriate. As the
Commission explained, the rule change
was proposed to correct a possible
discrepancy between the language of the
1982 rule and the language of the
Statement of Considerations which
potentially affects all license applicants,
not just the applicants for Seabrook.
Also, the questions involved in the
proposed rule are generic safety
questions and the Commission preferred
to obtain (and, in fact, did obtain) a
broad spectrum of public comment,
rather than just the comments of the
litigants in the Seabrook proceeding.

The Commission is free to address a
generic issue generically, even if the rule
change may currently apply only to one
facility. See, e.g., Siegel v. Atomic
Energy Commission, 400 F.2d 778 (D.C.
Cir. 1968). Also see Securities and
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Exchange Commission v. Chenery, 332
U.S. 184, 202 (1947) (choice of how to
proceed lies within the informed
discretion of the agency).

The rule is not intended to overrule
Public Service Company of New
Hampshire, et al. (Seabrook Station,
Units 1 and 2), CLI-87-2, 25 NRC 267 or
(LI-87-3, 25 NRC 875 (1987).

Comment 15. Members of the public
may need immediate medical attention
in the event of an accident at low
power. The new rule does not provide
that arrangements for medical services
will be in place for those off site.

Response. The purpose for the
requirement in 10 CFR 50.47(b)(12) that
arrangements for medical services be
made was described in the “SUMMARY"
section of the Commission's policy
statement on medical services (51 FR
32904) dated September 17, 1988, as
follows:

The Nuclear Regulatory Commission
("NRC" or “Commission’) believes that 10
CFR 50.47(b)(12) (“*planning standard (b)(12)")
requires pre-accident arrangements for
medical services (beyond the maintenance of
a list of treatment facilities) for individuals
who might be severely exposed to dangerous
levels of offsite radiation following an
accident at a nuclear power plant.

However, it is highly unlikely that
members of the general public would be
exposed to dangerous levels of radiation
following an accident at low power.
Therefore, the safety premise for the full
power requirement that arrangements

be made for medical services does not
apply to fuel loading or low power
testing,

Conclusion

As indicated in the responses to the
comments, the Commission has decided
to proceed with the proposed rule
change with some clarifications and
modifications. The rule reconciles a
discrepancy between the language of the
Commission's 1982 emergency planning
rule change and the language of the
Supplemental Information and provides
an interpretation of that rule which
appears to be fully consistent with the
Commission's goals and safety
conclusions in 1982. The majority of the
public, as expressed in the comments,
supports the rule. The comments
opposing the rule have given no sound
reasons for the Commission to alter its
basic course.

Finding of No Significant Environmental
Impact: Availability

The Commission has determined that
under the National Environmental Policy
Act of 1969, as amended, and the
Commission's regulations in Subpart A
of 10 CFR Part 51, this rule, if adopted,

would not be a major Federal action
significantly affecting the quality of the
human environment and therefore an
environmental impact statement is not
required. The environmental assessment
and finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, 2120 L Street
NW., Washington, DC 20555.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150-0011.

Regulatory Analysis

The Commission has prepared a
regulatory analysis for this final
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
analysis is available for inspection in
the NRC Public Document Room, 2120 L
Street NW., Washington, DC. Single
copies of the analysis may be obtained
from Michael T. Jamgochian, Office of
Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555; Telephone (301)
492-3918.

Regulatory Flexibility Certification

This final rule will not have a
significant impact on a substantial
number of small entities. The final rule
will reduce or at least postpone the
burden on NRC licensees by reducing
the process required before a low power
license may be granted. Nuclear power
plant licensees do not fall within the
definition of small businesses in section
3 of the Small Business Act, 15 U.S.C.
632, the Small Business Size Standards
of the Small Business Administration in
13 CFR Part 121, or the Commission's
Size Standards published at 50 FR 50241
(Dec. 9, 1985). Therefore, in accordance
with the Regulatory Flexibility Act of
1980, 5 U.S.C. 605(b), the Commission
hereby certifies that the final rule will
not have a significant economic impact
on a substantial number of small entities
and that, therefore, a regulatory
flexibility analysis need not be
prepared.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule, and therefore,
that a backfit analysis is not required for
this final rule because these
amendments do not involve any

provisions which would impose backfits
as defined in 10 CFR 50.108(a)(1).

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
protection, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting record keeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the Commission is adopting the
following amendments to Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 22386, 2239, 2282); secs.
201, as amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
58486).

Section 50.7 also issued under Pub. L. 95-
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,
68 Stat. 936, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.23, 50.35, 50.55, and
50.56 also issued under sec. 185, 68 Stat. 955
(42 U.S.C. 2235). Sections 50.33a, 50.55a, and
Appendix Q also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C, 2152}). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Section
50.103 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 88 Stat. 958, as
amended (42 U.S.C. 2273); §§ 50.10 (a), (b),
and (c}, 50.44, 50.46, 50.48, 50.54, and 50.80{a)
are issued under sec. 161b, 68 Stal. 948, as
amended (42 U,S.C. 2201(b); §§ 50.10 (b) and
(c), and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.9, 50.55(e), 50.59(b), 50.70, 50.71, 50.72,
50.73, and 50.78 are issued under sec. 1610, 68
Stat. 950, as amended (42 U.S.C. 2201(0)).

2. In § 50.47, paragraph (d) is revised
to read as follows:

§ 50.47 Emergency plans.

(d) Notwithstanding the requirements
of paragraphs (a) and (b) of this section,
and except as specified by this
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paragraph, no NRC or FEMA review,
findings, or determinations concerning
the state of offsite emergency
preparedness or the adequacy of and
capability to implement State and local
or utility offsite emergency plans are
required prior to issnance of an
operating license authorizing only fuel
loading or low power testing and
training (up to 5 percent of the rated
power). Insofar as emergency planning
and preparedness requirements are
concerned, a license authorizing fuel
loading and/or low power testing and
training may be issued after a finding is
made by the NRC that the state of onsite
emergency preparedness provides
reasonable assurance that adequate
protective measures can and will be
taken in the event of a radiological
emergency. The NRC will base this
finding on its assessment of the
applicant's onsite emergency plans
against the pertinent standards in
paragraph (b) of this section and
Appendix E. Review of applicant’s
emergency plans will include the
following standards with offsite aspects:

(1) Arrangements for requesting and
effectively using offsite assistance on
site have been made, arrangements to
accommodate State and local staff at
the licensee’s near-site Emergency
Operations Facility have been made,
and other organizations capable of
augmenting the planned onsite response
have been identified.

(2) Procedures have been established
for licensee communications with State
and local response organizations,
including initial notification of the
declaration of emergency and periodic
provision of plant and response status
reports.

(3) Provisions exist for prompt
communications among principal
response organizations to offsite
emergency personnel who would be
responding onsite.

(4) Adequate emergency facilities and
equipment to support the emergency
response onsite are provided and
maintained.

(5) Adeguate methods, systems, and
equipment for assessing and monitoring
actual or potential offsite consequences
of a radiological emergency condition
are in use onsite,

(6) Arrangements are made for
medical services for contaminated and
injured onsite individuals.

(7) Radiological emergency response
training has been made available to
those offsite who may be called to assist
in an emergency onsite,

Dated at Rockville, MD, this 20th day of
September 1988.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 88-21809 Filed 9-22-88; 8:45 am|
BILLING CODE 7590-01-M

DEPARTMENT OF ENERGY
Office of Nuclear Energy
10 CFR Part 730

Petitions Requesting Disposal
Capacity for Unusual or Unexpected
Volumes of Low-Level Radioactive
Waste; Submission and Evaluation
Requirements

AGENCY: Office of Remedial Action and
Waste Technology, Office of Nuclear
Energy (NE), Department of Energy.
ACTION: Final rule.

suMMARY: The Department of Energy
(DOE) is issuing regulations for
implementing its responsibilities under
section 5(c)(5) of the Low-Level
Radioactive Waste Policy Amendments
Act of 1985 (the Act) (Pub. L. 89-240).
This section of the Act authorizes DOE
to grant to commercial nuclear power
reactors allocations of disposal capacity
for low-level radioactive waste resulting
from unusual or unexpected operation or
maintenance activities (referred to
herein as unusual volume allocations).
The regulation sets forth the information
required in petitions for unusual volume
allocations and the criteria DOE will use
to evaluate such petitions.

EFFECTIVE DATE: September 23, 1988.
The effective date for information
collections contained in this rule is
October 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Coleman, NE-24, Department
of Energy, Washington, DC 20545,
Telephone 301-353-4728.
SUPPLEMENTARY INFORMATION:

1. Background

On January 26, 1987, DOE published in
the Federal Register (52 FR 2792) a
Notice of Inquiry soliciting public
comment on issues that DOE considered
central to its management of section
5(c)(5) of the Act, the unusual volume
allocations provision. After
consideration of the comments received
on the Notice, DOE, on January 20, 1988,
issued a Notice of Proposed Rulemaking
in the Federal Register (53 FR 1594). The
notice responded to comments received
on the earlier notice and set forth
proposed regulations for nuclear power
reactors to use to petition DOE for
unusual volume allocations, and for
DOE to use to evaluate such requests. A

60-day public comment period on the
Notice of Proposed Rulemaking ended
March 21, and a public hearing on the
proposed rules was held in Washington,
DC, on February 25, 1988.

I1. Summary of Comments and DOE
Responses

The Edison Electric Institute’s Utility
Nuclear Waste Management Group
(EEI) was the only entity to provide oral
testimony at the public hearing and to
submit written comments. Yankee
Atomic Electric Company provided DOE
written endorsement of EEI's comments.
In general, EEI's comments were
supportive of the proposed regulations.
However, the comments raised issues in
two specific areas: (1) The proposed
illustrative list of unusual activities, set
forth in the definition of “Unusual or
Unexpected Activities” at § 730.2 of the
proposed rules, and (2) the methodology
for determining the volume to be granted
in response to a particular request, at
§ 730.7. These comments and DOE's
responses are discussed below.

A. Definition of “Unusual or Unexpected
Activity”

The definition of “Unusual or
Unexpected Activity™ in the proposed
regulation, under § 730.2, included a lis!
of reactor operating and maintenance
activities illustrative of the kinds of
activities that would be eligible for
unusual volume allocations. The Notice
of Proposed Rulemaking emphasized
that the activities listed in the definition
are intended to be non-exclusive
guidance as to the kinds of activities
eligible for unusual volume allocations,
and that DOE would also consider other
activities not typically associated with
day-to-day plant operations.

EEI recommended that the list of
activities in the definition be amended
to include “decommissioning activities,”
noting that the examples in the
definition only included activities
associated with an operating reactor, or
activities undertaken during a shut-
down phase to make the reactor
operational again. In evaluating this
recommendation, DOE has noted that
the Act does not distinguish between
operational and decommissioning
phases in the methodology for
calculating “regular allocations™ under
section 5(c) (1) through (4). Moreover,
the Report of the House Committee on
Energy and Commerce (H. Rep. No. 99-
314, pt. 2, Dec. 4, 1985, p. 31) states that
“Commercial reactors which have
received their full power licenses but are
not longer in operation, and including
reactors undergoing decommissioning,
are entitled to the same allocations
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available to reactors which are in
operation and have received their full
power licenses.” It appears, then, that
Congress did not consider
decommissioning to be a discrete
activity apart from those activities for
which utilities receive regular
allocations. Therefore, DOE does not
believe that decommissioning, itself,
without further description of the
particular activities involved in the
undertaking, would qualify as an
activity eligible for an unusual volume
allocation.

At the same time, however, Congress
developed the methodology for
calculating regular allocations from
statistics reflecting average low-level
waste generation rates for commercial
power reactors during several years
prior to the Act. These statistics were
developed by the Electrical Power
Research Institute, and are detailed in
the report, “Identification of Radwaste
Sources and Reduction Techniques,"”
EPRI NP-3370, January 1984. The broad
range of activities that made up the
aggregate volumes of low-level waste
from power reactors during these years
did not include activities uniquely
associated with decommissioning,
although some activities undertaken in a
decommissioning project may be similar
to activities employed in day-to-day
operation and maintenance of a reactor.
Because of this, DOE believes that many
individual activities that may be
undertaken during decommissioning
may deviate from “normal day-to-day
plant operations,” as envisioned by
Congress. Therefore, particular activities
that are uniquely associated with a
decommissioning effort may be eligible
for unusual volume allocations.

In addition to those activities uniquely
associated with decommissioning, DOE
believes that other activities undertaken
during decommissioning, including
activities that might also be performed
during normal operating conditions, may
be considered unusual activities, if,
collectively, the number or frequency of
the activities would be significantly
increased during decommissioning.
However, in requesting an unusual
volume allocation, the petitioner would
be required to describe the constituent
aclivities that are planned, since there is
no standard convention for
decommissioning at this time.

Within the limitations of the factors
cited above, DOE agrees with the
recommendation of the commenter, that
decommissioning activities be eligible
for unusual volume allocations.
.l;lowever. because the definition of

unusual or unexpected activities” in
the proposed rule is non-exclusive, DOE

does not believe that it is necessary to
alter the list of illustrative activities set
forth in the proposed rules. Therefore,
the definition in the final rule has not
been changed.

Reactors that plan to initiate
decommissioning projects before the
end of the interim access period may
petition DOE for unusual volume
allocations in accordance with the
regulations contained in this Notice.
Because no decommissioning activities
are currently planned to begin before
1993, DOE does not believe that the
provision will significantly affect the
disposal capacity available for unusual
volume allocations.

B. Volume Determination

Section 730.7 of the proposed rule
described the methodology DOE
proposed to use to calculate volumes
granted in response to eligible petitions.
DOE may reduce the volume granted, as
described in § 730.7(b), (c) and (d), if the
total volume of disposal capacity
available to DOE for distribution as
unusual volume allocations becomes
reduced. Such reductions could result
from departures from current trends in
disposal of low-level waste from
commercial power reactors, or from
inordinate demand for unusual volume
allocations during a calendar year.
These conditions are detailed in § 730.8.

The unusual volume allocation
granted in response to a petition may
also be reduced if the petitioning reactor
already has allocation volume in excess
of that needed for its ongoing operating
and maintenance activities through the
rest of the period. In determining this,
DOE would consider both allocation
volume received through the regular
allocation process, section 5(c) (1)
through (3) of the Act, and any volume
received from another low-level waste
generator through the provision of the
Act allowing the transfer of allocations
at any time, section 5(c)(4). Then, to
calculate whether any of the volume is
in excess of that needed, the volume
projected for that need is subtracted
from the remainder of the volume
available for the period. Any excess
volume can be applied toward the
unusual activity, and the unusual
volume allocation granted by DOE
would be reduced accordingly.

EEI recommended that the formula
described in § 730.7 of the proposed
rules be adjusted so that any disposal
allocation volume that a reactor has
transferred to another waste generator
also be subtracted from the volume that
may be applied toward disposal of low-
level waste from the unusual activity.
Because the proposed rule already
required petitioners to factor in the

volume of disposal allocation they had
received through a transfer, the
recommended change to the proposed
rule would result in consistent treatment
of transfers to and transfers from the
petitioning reactor.

DOE agrees with the recommendation,
and has altered the formula for
calculating unusual volume allocations
by adding § 730.7(a)(5). The new
provision adds the following category to
the disposal allocation commitments
that may be subtracted from the total
allocation that a reactor has received:
“Any portion of the reactor's regular
allocation volume that has been
transferred to another entity under the
provisions of section 5(c)(4) of the Act."
The new provision also requires that
“the petitioner shall provide DOE a copy
of the allocation transfer documentation
described in this section of the Act.”

DOE does not believe that this change
to the proposed rules will have a
significant effect. The new provision will
be invoked only in those cases where
the allocation that a petitioner has
received (1) exceeds what is needed to
dispose of waste from activities other
than the one for which the petition is
submitted, and (2) the petitioner had
transferred allocation prior to
submitting the unusual volume petition
to DOE.

IIL Procedural Requirements
A. Executive Order No. 12291

Under Executive Order 12291 agencies
are required to determine whether
proposed rules are major rules as
defined in the Order. DOE has reviewed
this rule and has determined that it is
not a major rule because: Issuing
Unusual Volume allocations, as
proposed in this rule will not have an
annual effect on the economy of $100
million or more; will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises.

B. Regulatory Flexibility Act

In accordance with section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
601, et seq., DOE finds that sections 603
and 604 of the said Act do not apply to
this rule because the rule will affect only
electrical utilities that own nuclear
power reactors, and will not affect small
entities.
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C. National Environmental Policy Act

Issuing Unusual Volume allocations
under this rule will not result in any
effect on the quality of the human
environment because (1) the total
capacity for disposal of low-level waste
from commerical power reactors is
limited to 11,900,000 cubic feet,
irrespective of Unusual Volume
allocations; (2) each disposal facility
may limit the volume of waste disposed,
regardless of the availability of reactor
allocations; and (3) the types of waste
for which Unusual Volume allocations
are granted must be suitable for disposal
at one of the currently operating
disposal facilities.

Therefore, DOE has concluded that
the rule is not a major Federal action
significantly affecting the quality of the
human environment. Accordingly,
preparation of an environmental
assessment or an environmental impact
statement is not required. However,
petitions that meet eligibility
requirements will be subject to review
under the National Environmental Policy
Act.

D. Paperwork Reduction Act

The information coellections contained
in this rule have been submitted to the
Office of Management and Budget for
clearance under the Paperwork
Reduction Act of 1980, as amended.
Unless otherwise noted in the Federal
Register, the effective date for these
information collections is October 24,
1988.

List of Subjects in 10 CFR Part 730

Nuclear power plants and reactors,
waste treatment and disposal. Issued in
Washington, DC on July 27, 1988.

John E. Baublitz,

Acting Director, Office of Remedial Action
and Waste Technology Office of Nuclear
Energy.

For the reasons set out in the
preamble, Chapter III of Title 10 of the
Code of Federal Regulations is amended
as set forth below. Part 730 is added as
set forth below.

PART 730—UNUSUAL VOLUMES
ALLOCATION PETITION
PROCEDURES

Subpart A—General Provisions

Sec.

730.1 Purpose and scope.
730.2 Delinitions.

730.3 Communications.

Subpart B—Allocation Petitions

7304 Filing.

730.5 Contents of petitions.

730.6 Eligibility criteria.

730.7 Volume determination.

730.8 Schedule for distributing allocations.

Authority: Section 5(c})(5), Pub. L. 99-240, 89
Stat. 1842 (42 U.S.C. 2021b-j).

Subpart A—General Provisions

§ 730.1 Purpose and scope.

(a) The regulations in this part
establish procedures for submitting
petitions and for allocating disposal
capacity under section 5(c)(5) of the
Low-Level Radioactive Waste Policy
Amendments Act of 1985, and prescribe
criteria for determining eligibility for
such allocations. The regulations in this
part apply to all operators of
commercial nuclear power reactor units
possessing a full-power operating
license (pursuant to 10 CFR Part 50).

§ 730.2 Definitions.

As used in this part;

"Act” means the Low-Level
Radioactive Waste Policy Amendments
Act of 1985 (Pub. L. 99-240);

“Department” means the U.S,
Department of Energy;

“Interim Access Period" means the 7-
year period beginning January 1, 1986
and ending December 31, 1992;

“Licensing Period” means the 3-year
period within the interim access period
beginning January 1, 1990 and ending
December 31, 1992;

“Regular Activity" means an event at
a commercial nuclear power reactor
associated with day-to-day plant
operations;

“Regular Allocation™ means the
issuance of a specific volume of low-
level radioactive waste disposal
capacity made to each commercial
nuclear power reactor based on the
formula in section 5(c) (1) and (2) of the
Act for use at any of the currently
operating commercial disposal sites;

“Transition Period™ means the 4-year
period within the interim access period
beginning January 1, 1986 and ending
December 31, 1989;

“Unusual or Unexpected Activity”
means an event at a commercial nuclear
reactor not typically associated with
day-to-day plant operations, including
but not limited to steam generator
repair, primary coolant recirculation
pipe repair or replacement, operation as
a “dry site” reactor within off-site
radioactive liquid discharge, major
equipment or hardware repair, removal,
modification, or replacement, major
equipment modification under the
Nuclear Regulatory Commission’s
backfit rule (10 CFR 50.109), and
activities designed to increase the
capacity for spent nuclear fuel storage
at power reactors.

“Unusual Volume Allocation” means
an issuance of a specific volume of low-
level radioactive waste disposal

capacity to a commercial nuclear power
reactor by the Secretary of Energy under
section 5(d)(5) of the Act for disposal of
waste from unusual or unexpected
activities.

“Yearly Base Volume™ is the total of
Unusual Volume capacity in cubic feet
that may be allocated by the
Department for any calendar year.

§ 730.3 Communications.

Any communication or report
concerning the regulation in this part
and any petition filed under these
regulations may be submitted to the
Director, Office of Remedial Action and
Waste Technology, Office of Nuclear
Energy, U.S. Department of Energy,
Washington, DC 20545.

Subpart B—Allocation Petitions

§ 730.4 Filing.

(a) Petitions for Unusual Volume
allocations shall be filed in triplicate
with the Director, Office of Remedial
Action and Waste Technology, Office of
Nuclear Energy, U.S. Department of
Energy, Washington, DC 20545. Written
notification will be provided to the
petitioner acknowledging receipt of the
petition.

(b) Petitions may be filed as needed,
i.e., before, during or after the activity
for which the request is made.

(c) No Unusual Volume allocation will
be made earlier than 6 months before
the start of the unusual or unexpected
activity for which an allocation is
requested.

(d) A petition may be submitted for
additional capacity for disposal of
waste resulting from an unusual or
unexpected activity for which an
Unusual Volume allocation has already
been made.

(e) Petitions are granted conditionally
upon use of the volume allocated for the
activity stated in the grant. Within 30
days after all waste resulting from such
activity has been disposed, the recipient
of an Unusual Volume allocation report
to the Department the volume of waste
resulting from the activity that has been
disposed. The excess of any Unusual
Volume capacity allocated for the
activity will thereupon revert to DOE.

§ 730.5 Contents of petitions.

(a) Each petition for an Unusual
Volume allocation shall contain the
following information:

(1) Name, address and telephone
number of point of contact;

(2) Name of the reactor and utility
requesting an allocation;

(3) Detailed description of the activity
generating the waste;
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(4) Dates during which the activity
occurred or will occur;

(5) Estimated dates (months and
years) during which the waste will be
shipped for disposal;

(6) Explanation of the need for the
Unusual Volume allocation. This
explanation shall include:

(i) The reactor's regular allocation for
the period in which the unusual or
unexpected activity occurred or will
occur;

(ii) The volume of waste generated or
estimated to be generated by the
unusual or unexpected activity;

(iii) Explanation of the extent to which
the reactor’s regular allocation for the
period in which the unusual or
unexpected activity occurred or will
occur can accommodate the waste
generated by the unusual or unexpected
activity;

(iv) The volume of disposal capacity
requested, expressed in cubic feet.

(7) Statement that the petitioner has
not applied to the Nuclear Regulatory
Commission for emergency access under
section 6 of the Act;

(8) Statement that the waste for which
the petition is submitted is suitable for
disposal at at least one of the operating
disposal sites identified in the Act.

(9) Any other information the
petitioner believes will assist in
evaluating the petition.

(b) After the petition has been
submitted, the Department may seek
additional information from the
petitioner in order to enable the
Department to determine eligibility for
an allocation, or to determine the
capacity to be allocated.

§730.6 Eligibility criteria.

The Department will use the following
criteria to determine whether a petition
is eligible for an allocation.

(a) The activity for which the petition
is submitted should be an unusual or
unexpected activity, as defined in
§.730.2.

(b) The petition should demonstrate
that the balance of a reactor's regular
allocation at the time the unusual or
unexpected activity occurred or will
occur, plus the balance of any Unusual
Volume allocation the reactor has
received, will not exceed the sum of the
volume that will be needed for regular
activities during the transition period or
the licensing period, as applicable, and
the volume that is needed during the
period for the unusual or unexpected
activity,

(c) The waste resulting from-the
activity for which the petition is
submitted should be suitable for
disposal at at least one of the operating
disposal sites identified in the Act.

§ 730.7 Volume determination.

(a) Except as adjusted under
paragraphs (b), (c) or (d) of this section,
the allocation issued in response to a
petition shall be the difference between
the volume that the Department
determines to be required to dispose of
waste from the unusual or unexpected
activity, and that portion of total
allocations received by the reactor
(regular and Unusual Volume
allocations) that will be available for
application toward disposal of waste
from the activity. The allocation volume
that will be available for disposal of this
waste is the difference between the total
allocation volume that the reactor has
received, and the sum of:

(1) The reactor's regular allocation
volume already used for disposal of
waste from regular activities;

(2) The reactor’s regular allocation
volume that is expected to be required
for disposal of waste from regular
activities through the remainder of the
transition period or licensing period, as
applicable;

(3) Any portion of the reactor's regular
allocation volume that will have been
used at the time the Unusual Volume
allocation is issued to dispose of waste
from the activity for which the petition
is submitted;

(4) Any portion of any previous
Unusual Volume allocation that will
have been used at the time the Unusual
Volume allocation is issued to dispose
of waste from the activity for which the
petition is submitted; and

(5) Any portion of the reactor’s regular
allocation volume that has been
transferred to another entity under the
provisions of section 5(c)(4) of the Act.
The petitioner shall provide DOE a copy
of the allocation transfer documentation
described in this section of the Act.

(b) Except as provided in § 730.8, if
the Department determines that the total
Unusual Volume awarded for any year,
as determined under paragraph (a) of
this section, may exceed the yearly base
volume for that year, as determined
under § 730.8, the Department shall
reduce pending and subsequent
allocations for that year so that the sum
of the volumes awarded does not
exceed the yearly base volume.

(c) The capacity allocated to any
single reactor shall not exceed 25
percent of the yearly base volume, as
determined under § 730.8, during the
year for which the allocation is made.

(d) If the Department determines that
licensing of new reactors will result in
the sum of regular reactor allocations
and Unusual Volume allocations
exceeding 11,900,000 cubic feet, then
pending and subsequent allocations will
be reduced so that the sum of all

allocations does not exceed 11,900,000
cubic feet.

§730.8 Schedule for distributing
allocations.

(a) The yearly base volume that is
available for disbursement by the
Department during a calendar year in
response to Unusual Volume petitions
shall be determined as follows: The
800,000 cubic feet of capacity available
shall be divided equally among the 7
years. Any capacity not allocated in a
year shall be distributed in equal
portions among subsequent years.

(b) Any excess disposal capacity
conveyed to the Department under
§ 730.4(e) shall be distributed in equal
portions to the yearly base volumes for
subsequent years.

(c) The Department shall not allocate
more than the yearly base volume in any
year, unless it determines that:

(1)(i) The volume capacity to be
issued does not significantly exceed the
yearly base volume, and

(ii) A significant number of petitions
would be affected by so limiting
allocations; or

(2) It is substantially likely that the
Unusual Volume capacity available for
the remainder of the interim access
period will exceed the capacity for
which petitions will be submitted.

[FR Doc. 88-21859 Filed 9-22-88; 8:45 am|
BILLING CODE 6450-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 324

Agricultural Loan Loss Amortization

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Final rule; correction.

SUMMARY: This document corrects

§ 324.2(a)(3), as published on page 22133
of the June 14, 1988 issue of the Federal
Register (53 FR 22133).

FOR FURTHER INFORMATION CONTACT:
William C. Crothers, (202) 898-6906.

Accordingly:
§324.2 [Corrected]

Paragraph (a)(3) is corrected to read
as follows:

(8) * o *

(3) Which has total assets of $100
million or less as of the most recent

Report of Condition; and

Dated: September 19, 1988.
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Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secretary.

[FR Doc. 88-21861 Filed 9-22-88; 8:45 am|
BILLING CODE 6714-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 88-NM-127-AD; Amdt. 39~
6029]

Airworthiness Directives; British
Aerospace Model BAe 146 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive [AD),
applicable to British Aerospace Model
BAe 146 series airplanes, which
currently requires inspection of the rear
fuselage lap joints for cracks, and repair,
if necessary. This amendment revises
the identification of the areas to be
inspected. This condition, if not
corrected, could result in cracking of the
rear fuselage skin at lap joint rivet holes,
which could lead to a reduced ability of
the fuselage structure to withstand
design loads.

EFFECTIVE DATE: October 13, 1988.

ADDRESES: The applicable service
information may be obtained from
British Aerospace, Librarian for Service
Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041. This information may be
examined at FAA, Northwest Mountain
Region, 17900 Pacific Highway South,
Seattle, Washington, or Seattle Aircraft
Certification Office, 9010 East Marginal
Way South, Seattle, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113; telephone (206) 431~
1565. Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-68966, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: On June
23, 1988, the FAA issued AD 88-14-08,
Amendment 39-5972 (53 FR 25137; July 5,
1988) to require inspection of the rear
fuselage lap joints on British Aerospace
Model BAe 146 series airplanes. That
AD identified the areas required to be
inspected as stringer 2, 10, and 19
between fuselage stations 541.0 and
672.04. That AD was prompted by
reports of improper bonding of rear
fuselage lap joints. This condition, if not

corrected, could result in cracking of the
rear fuselage skin at lap joints rivet
holes, which could lead to a reduced
ability of the fuselage structure to
withstand design loads.

Subsequent to the issuance of AD 88—
14-08, the FAA was notified by the
manufacturer and the United Kingdom
Civil Aviation Authority (CAA) that the
area that must be inspected at those
stringers is different for the British
Aerospace Model BAe 146 200 series
airplanes, in order to adequately detect
cracking. This condition, if not
corrected, could lead to a reduced
ability of the fuselage structure to
withstand expected loading conditions
in service.

British Aerospace has issued Service
Bulletin 53-70, Revision 1, dated July 15,
1988, which describes eddy current
inspections to detect cracking of the
inner and outer fuselage skin, and
repair, if necessary. This service bulletin
identifies the area to be inspected for
the Model BAe-146 100 series airplanes
as the area between station 541.0 and
672.04 at stringer 10; and the area to be
inspected for the Model BAe-146 200
series airplanes as stringers 2, 10, and
19, between fuselage stations 635.36 and
766.40. The United Kingdom CAA has
classified the service bulletin as
mandatory.

This airplane model is manufactured
in United Kingdom and type certificated
in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness ement.

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, this AD supersedes AD
88-14-08 to require eddy current
inspections for cracks of the inner and
outer fuselage skins, and repair prior to
further flight, if necessary, in
accordance with the revised service
bulletin previously mentioned.

Since a condition exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, if is
determined that this final rule will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423,
49 U.S.C. 108(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By superseding AD 88-14-08,
Amendment 39-5972 (53 FR 25137; July 5,
1988), with the following new
airworthiness directive:

British Aerospace: Applies to certain British
Aerospace [BAe) Model 146 series
airplanes, as listed in BAe 146 Service
Bulletin 53-70, Revision 1, dated July 15,
1988 (hereinafter referred to as SB 53-70),
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To detect cracking of the rear fuselage skin,
accomplish the following:

A. For Model BAe 146 200 and 200A series
airplanes listed in paragraph 1.A(1)(c) of SB
53-70: Prior to the accumulation of 18,000
landings, or within 30 days after the effective
date of this AD, whichever occurs later, and
thereafter at intervals not to exceed 12,000
landings, inspect the lap joint at stringer 2
left, between fuselage stations 635.36 and
766.40, for cracks, in accordance with SB 53-
70. If cracks are found which exceed the
limits specified in SB 53-70, repair before
further flight, in accordance with that service
bulletin.

B. For Model BAe 146 100, 100A, 200, and
200A series airplanes listed in paragraphs
1.A(1)(a), 1.A(1)(b), and 1.A(1)(c) of SB 53-70:

P e R - e R e -
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Prior to the accumulation of 12,000 landings,
or within 30 days after the effective date of
this AD, whichever occurs later, and
thereafter at intervals not to exceed 9,000
landings, inspect lap joints at stringer 10 left
and right between fuselage stations 541.0 and
§72.04 for the Model BAe 146 100 series, and
635.36 and 766.40 for the Model BAe 146 200
series, for cracks, in accordance with SB 53~
70. If cracks are found which exceed the
specified limits specified in SB 53-70, repair
before further flight, in accordance with that
service bulletin.

Note.—~BAe 146-100 and ~100A series
airplanes that have previously complied with
paragraph B. of AD 88-14-08, Amendment 39—
5972, are considered to have complied with
the initial inspection requirements of
paragraph B. of this AD. The inspection is to
be repeated in accordance with this AD at
intervals not to exceed 9,000 landings, as
indicated.

C. For Model BAe 146 200 and 200A series
airplanes listed in paragraph 1.A.(1)(c) of SB
53-70: Prior to the accumulation of 12,000
landings, or within 30 days after the effective
date of this AD, whichever occurs later, and
thereafter at intervals not to exceed 9,000
landings, inspect the lap joint at stringer 19
left, between fuselage stations 635.36 and
766.40, for cracks, in accordance with SB 53—
70. If cracks are found which exceed the
limits specified in SB 53-70, repair before
further flight, in accordance with that service
bulletin.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Northwest Mountain Region.

Note—The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager,
Standardization Branch, ANM-113.

E. Special flight permits may be issued in
accordance with FAR 21. 197 and 21.199 to
operate airplanes to a base for the

sccomplishment of the requirements of this
AD,

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to British Aerospace, Librarian
for Service Bulletins, P.O. Box 17414,
Dulles International Airport,

Washington, DC 20041. This information
may be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or Seattle
Aircraft Certification Office, 9010 East
Marginal Way South, Seattle,
Washington,

This amendment supersedes AD 88
14-08, Amendment 39-5972.

This amendment become effective
October 13, 1988.

Issued in Seattle, Washington, on
September 15, 1988.

Darrell M. Pederson,

Acting Manager Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 88-21708 Filed 9-22-88; 8:45 a.m.]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 88-NM-135-AD; Amdt. 39~
6030]

Airworthiness Directives; Gulfstream
Aerospace Corporation Model G-IV
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD),
applicable to Gulfstream Model G-IV
airplanes, which prohibits flight into
known or forecasted icing conditions
until a modification to the crew alerting
system and anti-icing system is
installed. This amendment is prompted
by design deficiency identified in the
anti-icing system, where a single
electrical or mechanical failure in the
bleed air valve would cause loss of the
engine nose cowl anti-ice (NCAI)
system, without any warning to the
flight crew. This condition, if not
corrected, could result in loss of engine
power to the affected engine while
flying in icing conditions.

EFFECTIVE DATE: October 13, 1988.
ADDRESSES: The applicable service
information may be obtained from
Gulfstream Aerospace Corporation, P.O.
Box 2206, Savannah, Georgia 31402~
2206. This information may be examined
at FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or FAA, Central Region,
Atlanta Aircraft Certification Office,
1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Mr. James H. Williams, Aerespace
Engineer, Atlanta Aircraft Certification
Office, Systems and Equipment Branch
(ACE-130A), FAA, Central Region, 1669
Phoenix Parkway, Suite 210C, Atlanta,
Georgia 30349; telephone (404) 991-3020.
SUPPLEMENTARY INFORMATION: A recent
post-audit review of the engine nose
cowl! anti-ice (NCAI) system on
Gulfstream Model G-IV airplanes has
revealed a design deficiency in that
system. It has been determined that a
single electrical or mechanical failure in
the bleed air valve would cause loss of
the NCAI system on one engine, without
any warning to the flight crew. This

condition, if not corrected, could lead to
loss of engine power from the affected
engine while flying in icing conditions.

The FAA has reviewed and approved
Gulfstream Aircraft Service Change
ASC-51A, dated May 12, 1988, which
describes a software change to provide
a crew alerting system (CAS) alert, aural
tone, and master caution signal
whenever a malfunction occurs in either
the left or right engine NCAI system.
This Service Change also provides
instructions forinstallation of a
pneumatic switch, three lines in each
engine cowling, two switches in the
cockpit overhead panel, and associated
wiring from the cockpit to both engine
cowlings. A fault warning computer,
Part Number (P/N) 7007484-903 C, must
also be installed concurrent with this
installation. Accomplishment of these
modifications will eliminate the unsafe
condition addressed by this AD.

Since this situation is likely to exist or
develop on other airplanes of the same
type design, this AD requires a revision
to the FAA-approved Airplane Flight
Manual to prohibit flight into known or
forecast icing conditions, and the
installation of placards in the cockpit
stating this. This AD alse requires, prior
to flight into known or forecast icing
conditions, modification of the crew
alerting system and the anti-ice system,
in accordance with the service change
previously mentioned. Once this
modification is accomplished, the AFM
limitation and placards may be
removed.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule will not
have a significant federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It }ias been
further determined that this document
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involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

PART 39—[AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. By adding the following new
airworthiness directive:

Gulfstream Aerospace Corporation: Applies
to Model G-IV airplanes, serial numbers
1000 through 1059, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To prevent loss of engine power while
flying in icing conditions, accomplish the
following:

A. Within 48 hours after the effective date
of this AD, insert the following into the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) and alert flight
crews. They may be accomplished by
inserting a copy of this AD in the AFM:
“Flight into known or forecast icing
conditions not approved."

B. Within 48 hours after the effective date
of this AD, install placards in front of each
pilot’s station and in clear view, stating:
“FLIGHT INTO KNOWN OR FORECAST
ICING CONDITIONS NOT APPROVED."

Note.—The placards may be fabricated of
suitable material, with %" minimum height
lettering.

C. Prior to flight into known or forecast
icing conditions, modify the crew alerting
system and the anti-ice system, in
accordance with Gulfstream Aircraft Service
Change ASC-51A, dated May 12, 1988. When
this is accomplished, the AFM limitation and
placards required by paragraph A., above,
may be removed.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Central Region.

Note.—The request for alternate means of
compliance should be forwarded through an
FAA Principal Operations Inspector (POI) or
Principal Maintenance Inspector (PMI]), as
appropriate, who may add any comments and
then send it to the Manager, Atlanta Aircraft
Certification Office.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to Gulfstream Aerospace
Corporation, P.O. Box 2206, Savannah,
Georgia 31402-2206. This information
may be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or FAA,
Central Region, Atlanta Aircraft
Certification Office, 1669 Phoenix
Parkway, Suite 210C, Atlanta, Georgia.

This amendment becomes effective
October 13, 1988.

Issued in Seattle, Washington, on
September 15, 1988.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 88-21709 Filed 9-22-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 84~ANE-26]

Amend the Lebanon, New Hampshire
Control Zone

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
extension date.

SUMMARY: This action amends the
description of the Lebanon, New
Hampshire Control Zone so as to
provide protected airspace for
instrument flight rules aircraft executing
a new instrument landing system (ILS)
Standard Instrument Approach
Procedure (SIAP) to runway 18 at the
Lebanon Municipal Airport, Lebanon,
New Hampshire.

EFFECTIVE DATE: 0901 u.t.c., November
17, 1988.

FOR FURTHER INFORMATION CONTACT:
Charles M. Taylor, Airspace Specialist,
Operations, Procedures and Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, 12 New
England Executive Park; Burlington,
Massachusetts 01803 017-270-2428.

SUPPLEMENTARY INFORMATION:
History

On January 2, 1985 the FAA published
in the Federal Register Document 84—
33906 (50 FR 90) a proposal to amend the
description of the Lebanon, New
Hampshire control zone so as to provide
protected airspace for aircraft executing
a new Instrument Landing system (ILS)
Standard Instrument Approach
Procedure (SIAP) to runway 18 at the
Lebanon Municipal Airport, Lebanon,
New Hampshire.

Federal Register Document 85-11458,
Published on May 13, 1985, gave this
rule an effective date of July 2, 1985.

Federal Register Document 85-14791,
published on June 20, 1985, suspended
the effective date of the rule until further
notice pending equipment certification.

The FAA has determined that
certification of the equipment will take
place prior to November 17, 1988,
therefore November 17, 1988 is
established as the effective date for this
rule.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore, (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
regulatory policies and procedures (44
FR 11034: February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zone.
Adoption of the Effective Date

Accordingly, pursuant to the authority
delegated to me, The Federal Register
Document 85-11458, as published in the
Federal Register on May 13, 1985 [50 IR
19909] is effective as of 0901 u.t.c.,
November 17, 1988.

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS.

1. The Authority citation of part 71
continues to read as follows:

Authority: 49 U.S.C. 1348 (a), 1354(a). 1510
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 87-449, January 12, 1983): 14
CFR 11.69.

(-]
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Issued in Burlington, Massachusetts on
September 15, 1988.

James L Lucas,

Manager. Air Traffic Division.

[FR Doc. 88-21707 Filed 9-22-88; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No, 25706; Amdt. No. 1383]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

acTioN: Final rule.

sumMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements,
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference: Approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW., )
Washington, DC 20591; or

2 The FAA Regional Office of the

fegion in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFS-230}, Air
Transportation Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures [SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FARs). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30

days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
is impracticable, and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule" under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Approaches, Standard instrument,
Incorporation by reference.
Robert L. Goodrich,
Director of Flight Standards.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.M.T. on the dates
specified, as follows:

PART 97—[AMENDED)

1. The authority citation for Part 97
continues to read as follows:

Authority: 49 U.S.C. 1348, 1354(a), 1421, and
1510; 49 U.S.C. 106(g) (revised, Pub. L. 97-449,
January 12, 1983; and 14 CFR 11.49(b)(2).

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33 and
97.35 [Amended)

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN:; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§ 97.27 NDB, NDB/DME; § 97.29 ILS,
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ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

. . . Effective December 15, 1968

Bermuda Dunes, CA—Bermuda Dunes, VOR
RWY 28, Orig.

Palm Springs, CA—Palm Springs Regional,
VOR-B, Amdt. 1

Thermal, CA—Thermal, VOR/DME RWY 30,
Amdt. 3

Thermal, CA—Thermal, VOR-A, Amdt. 3

Marianna, FL—Marianna Muni, VOR/DME-B
Amdt. 2

Marianna, FL—Marianna Muni, NDB-C,
Amdt. 1

Kahului, HI—Kahului, VOR or TACAN RWY
2, Amdt. 7, CANCELLED

Portland, OR—Portland Intl, VOR RWY 28R,
Amdt. 1

Portland, OR—Portland Intl, VOR-A, Amdt. 8

Portland, OR—Portland Intl, VOR-B, Amdt. 1

Portland, OR—Portland Intl, LOC BC RWY
10L, Amdt. 13

Portland, OR—Portland Intl, LOC/DME RWY
20, Amdt. 7

Portland, OR—Portland Intl, NDB RWY 28L,
Amdt. 3

Portland, OR—Portland Intl, NDB RWY 28R,
Amdt. 10

Portland, OR—Portland Intl, [LS RWY 10R,
Amdt. 29

Portland, OR—Portland Intl, ILS RWY 28R,
Amdt. 12

.. . Effective Navember 17, 1988

Gunnison, CO—Gunnison County, LOC RWY
6, Amdt. 2

Panama City, FL—Panama City-Bay County,
RADAR-1, Orig.,, CANCELLED

Pensacola, FL—Pensacola Regional, LOC BC
RWY 34, Amdt, 10, CANCELLED

Sebring, FL—Sebring Regional, NDB RWY 36,
Amdt. 4

Decatur, IL—Decatur, VOR RWY 36, Amdt.
13

Decatur, IL—Decatur, LOC BC RWY 24,
Amdt. 8

Decatur, IL—Decatur, NDB RWY 6, Amdt. 3

Decatur, IL—Decatur, ILS RWY 6, Amdt. 10

Ames, IA—Ames Muni, VOR RWY 31, Amdt.
8

Ames, IA—Ames Muni, LOC RWY 31, Amdt.

5
Ames, IA—Ames Muni, NDB RWY 13, Amdt.

3

Ames, IA—Ames Muni, NDB RWY 31, Amdt.
9

Ames, IA—Ames Muni, RNAV RWY 31,
Amdt 5

Clinton, IA—Clinton Muni, VOR RWY 3,
Amdt. 12

Clinton, IA—Clinton Muni, VOR/DME RWY
21, Amdt. 7

Clinton, IA—Clinton Muni, NDB RWY 3,
Amdt. 4

Clinton, IA—Clinton Muni, NDB RWY 14,
Amdt. 2

Clinton, IA—Clinton Muni, ILS RWY 3, Amdt.

1
Meridian, MS—Key Field, VOR-A, Amdt. 14
Selmer, TN—Rober Sibley, NDB RWY 18,
Amdt. 4

. . . Effective October 20, 1968

Rehoboth Beach, DE—Rehoboth Aircrafters,
VOR-A, Amdt. 6, CANCELLED

South Bend, IN—Michiana Regional, VOR
RWY 18, Amdt. 5

South Bend, IN—Michiana Regional, NDB
RWY 27, Amdt. 26

South Bend, IN—Michiana Regional, ILS
RWY 9, Amdt. 4

South Bend, IN—Michiana Regional, ILS
RWY 27, Amdt. 32

South Bend, IN—Michiana Regional,
RADAR-1, Amdt. 7

. . . Effective September 9, 1968

Bokersfield, CA—Meadows Field, VOR RWY
12L, Amdt. 5

Bakersfield, CA—Meadows Field, VOR RWY
30R, Amdt. 6

Bakersfield, CA—Meadows Field, LOC BC
RWY 12L, Amdt. 9

Bakersfield, CA—Meadows Field, NDB RWY
30R, Amdt. 5

Bakersfield, CA—Meadows Field, ILS RWY
30R, Amdt. 26

The FAA published an Amendment in
Docket No. 25681, Amdt. No. 1781 to Part
97 of the Federal Aviation Regulations
(Vol. 53 FR No. 171 Page 34039; dated
Friday, September 2, 1988) under Part 97
effective 20 October 1988, which is
hereby amended as follows:

Greensboro, NC—Piedmont Triad
International, VOR RWY 5, Amdt. 11

Greensboro, NC—Piedmont Triad
International, ILS RWY 5, Amdt. 3

Laurens, SC—Laurens County, NDB RWY 7,
Amdt. 1

Effective dates should read 15 DEC 88
vice 20 OCT 88.

The FAA published an Amendment in
Docket No. 25695, Amdt. No. 1382 to Part
97 of the Federal Aviation Regulations
(Vol 53 FR No. 177 Page 35311; dated
Tuesday, September 13, 1988) under
§ 97.31 effective 20 October 1988, which
is hereby amended as follows:
Wilkes-Barre/Scranton, PA—Wilkes-Barre/

Scranton, Intl, RADAR-1, Amdt. 11
should read Wilkes-Barre/Scranton,
PA—Wilkes-Barre/Scranton Intl,
RADAR-1, Amdt. 11, CANCELLED.

[FR Doc. 88-21706 Filed 9-22-88; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE
32 CFR Part 298b
[DIS Regulation 01-12]

Defense Investigative Service;
Freedom of Information Practices

AGENCY: Defense Investigative Service,
DoD.

ACTION: Final rule.

SUMMARY: This document establishes
the policy and updates the procedure by

which the public may request
information from the Defense
Investigative Service under the amended
Freedom of Information Act. The
disclosure of information to the general
public enables them to grasp a better
understanding of the DIS mission.

EFFECTIVE DATE: December 10, 1987.

FOR FURTHER INFORMATION CONTACT:
Dale L. Hartig, Chief, Office of
Information and Public Affairs, Defense
Investigative Service, 1900 Half Street
SW., Washington, DC 20324-1700,
telephone (202) 475-1062.

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 298b

Freedom of Information.

Accordingly, Title 32, Chapter 1 is
amended by adding Part 298b as
follows:

PART 298b—DEFENSE
INVESTIGATIVE SERVICE, FREEDOM
OF INFORMATION PRACTICES

See.

298b.1 Purpose.

298b,2 Organization.

298b.3 Records Maintained by DIS.

298b.4 Procedure for Release of DIS

Records.

298b.5 Information Requirements.
Authority: 5 U.S.C. 552, as amended by

Pub. L. 93-502.

§ 2908b.1 Purpose.

The purpose of this part is to establish
the policy and set forth procedures for
the public to obtain information from the
Defense Investigative Service (DIS).

§298b.2 Organization.

(a) The organization of DIS includes a
DIS Headquarters located in
Washington, DC, eight Regions with
approximately 400 subordinate
operating locations throughout the
Continental United States (CONUS),
Alaska, Hawaii, and Puerto Rico; the
Defense Industrial Security Clearance
Office (DISCO) Columbus, Ohio; the
Personnel Investigations Center (PIC)
Baltimore, Maryland; the Office of
Industrial Security, International Europe
(OISI-E), located in Brussels, Belgium
with a subordinate office in Mannheim
West Germany; and the Office of
Industrial Security International Far
East (OISI-FE) located in Yokohama,
Japan with a subordinate office in Seoul
Korea.

(b) A copy of the DIS Mailing List
showing the addresses of all offices is
available to the public upon reguest, and
may be obtained by following the
procedures outlined in § 208b.4.

— e Ot P IS b bt bt =t

e =l T = T s = |

-~



Federal Register / Vol. 53, No. 185 / Friday, September 23, 1988 / Rules and Regulations

36969

§298b.3 Records Maintained by DIS.

It is the policy of DIS to make publicly
available all information which may be
released under the Freedom of
Information Act (FOIA), with due regard
to protecting individual privacy. DIS
maintains the following records which
may be of interest to the public.

(a) DIS maintains the Defense Central
Index of Investigations (DCII), which
contains references to investigative
records created and held by DoD
Components. The records indexed are
primarily those prepared by the
investigative agencies of the DoD,
covering criminal, fraud,
counterintelligence, and personnel
security information. This index also
includes adjudication determinations
made by the Army, Air Force, and the
Directorate for Industrial Security
Clearance Review, Defense Legal
Services Agency. Information in the
DCII is not usually available to the
general public, since general release
would violate the privacy of individuals
whose names are indexed therein.

(b) Records required by 32 CFR Part
361, including personnel security and
law enforcement investigative records
and industrial security records.

(c) Publications listed in DIS
Regulation 00-1, “Indexes of Defense
Investigative Service Publications.”
While this regulation will be provided
for the convenience of possible users of
the materials, such release does not
constitute a determination that all or
any of the publications listed affect the
public or have been cleared for public
release.

§298b.4 Procedure for Release of DIS
Records.

The following procedures are
applicable to requests for records by the
public,

(a) All requests will be submitted in
writing and addressed to: Defense
Investigative Service, Office of
Information and Public Affairs (V0020),
1900 Half Street SW., Washington, DC
20324-1700. Requests directed to
Headquarters or field elements will be
forwarded to the Office of Information
and Public Affairs,

(b) All requests shall contain the
following information:

(1) As complete an identification as
possible of the desired material,
including to the extent known, the title,
description, and date. Reference does
not authorize “fishing expeditions."”
When DIS receives a request which is
not “reasonably described,” (see 32 CFR
Part 286) the requester will be notified of
the defect,

(2) The request must contain the first
name, middle name or initial, surname,

date and place of birth, social security
number of the individual concerned,
and, if applicable, military service
number with respect to material
concerning investigations of an
individual,

(3) A statement as to whether the
requester wishes to inspect the record or
obtain a copy of it.

(4) A statement that all cost for
search, duplication and review (in the
case of commercial requester), will be
borne by the requester even if no
records, or no releasable records, are
found, if appropriate.

(5) The full address (including ZIP
code) of the requester.

(c) A notarized request by an
individual requesting investigative or
other personal records may be required
to avoid the risk of invasion of privacy.
Requesters will be notified and
furnished appropriate forms if this
requirement is deemed necessary.

(d) When a request is incomplete or
fails to include all of the information
required, the requester will be contacted
for additional information prior to
beginning release procedures.

(e) DIS will dispatch responses to
requests within 10 working days after
receipt by the Office of Information and
Public Affairs, unless an extension is
required and the requester is notified in
writing.

(f) When the release of information
has been approved, a statement of
estimated costs computed in accordance
with the DoD Fee Schedule (32 CFR Part
286), or a statement waiving the fee, will
be included in the notification of
approval. Records approved for release
will generally be mailed immediately
following the receipt of fees. Fees may
be waived or reduced in accordance
with paragraph 6-103, DoD 5400.7-R (32
CFR Part 286). Remittances should be in
the form of a personal check, bank draft,
or postal money order. Remittances are
to be made payable to the Treasurer of
the United States. Certified documents
may be requested for an official
government or legal function, and will
be provided at a rate established by
DoD 5400.7-R (32 CFR Part 286) for each
authentication.

(g) When requests are denied in whole
or in part, the requester will be advised
of the identity of the official making the
denial, the reason for the denial, the
right of appeal of the decision, and the
identity of the person to whom an
appeal may be addressed.

(h) Facilities for the review or
reproduction of records following
approval of the request or appeal are
available at the Defense Investigative
Service, Office of Information and
Public Affairs, Room 5222, 1900 Half

Street, SW., Washington, DC 20324. All
other transactions will be conducted by
mail,

(i) Appeal of Denial of DIS Records
and Information:

(1) All appeals will be submitted in
writing and addressed to: Director,
Defense Investigative Service
(VOOOO), 1900 Half Street, SW.,
Washington, DC 20324-1700.

(2) All appeals will contain at least
the same identification of the records
requested as the original request, and a
copy of the letter denying the request, if
available.

(3) All appeals will be reviewed by
the Director, DIS or the Special
Assistant to the Director, DIS.
Responses to appeals will be dispatched
within 20 working days after receipt,
unless an extension is required and the
appellant is notified. When a request is
approved on appeal, the procedures set
forth in 298b.4(f) will be followed.

§298b.5 Information Requirements.

The Office of Information and Public
Affairs will be responsible for
preparation of the annual “Freedom of
Information Act Statistical Reports” and
the triannual “Freedom of Information
Act Cost Reports." Both reports have
been assigned report control symbol PA
(TRA & AN) 1365. No forms or
publications are required by this part.
L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
September 19, 1988.

[FR Doc. 88-21793 Filed 9-22-88; 8:45 am]
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 165

COTP New Orleans, LA Regulation 88~
03; Safety Zone Regulations; Lower
Mississippi River Mile 507-233.8

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Mississippi River from mile 507 to mile
233.8. The safety zone is needed to
protect commercial vessels from a
safety hazard associated with record
low water conditions which has resulted
in excessive shoaling and low water in
the navigational channel. This low
water has made normal navigation on
this section of the Mississippi River
extremely hazardous. During the safety
zone, the Captain of the Port in New
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Orleans, Louisiana may be required to
issue various tow size and draft
limitations on vessels which transit this
waterway. Tow sizes and draft
limitations will vary because of the
constantly changing water conditions on
the Mississippi River. Also the Captain
of the Port may be required to close
sections of the Mississippi River in order
for the U.S. Army Corps of Engineers to
conduct emergency dredging operations.
Because of constantly changing
conditions, information regarding the
requirements of this safety zone will be
specified in the daily Coast Guard Local
Notice to Mariners broadcast. Entry of
vessels and tows into the zone not
meeting the specific restrictions of the
safety zone are prohibited unless
authorized by the Captain of the Port.
EFFECTIVE DATES: This regulation
becomes effective on 18 July 1988 at
0900. It will terminate at 12:00 noon, 30
October 1988, unless terminated sooner
by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
LTJG Richard ]. Berard at (504) 589-4219.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice of
proposed rule making was not published
for this regulation and good cause exists
for making it effective in less than 30
days after Federal Register publication.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent damage and/or
unnecessary delays to the vessels
involved.

Drafting Information

The drafters of this regulation are
LT]G Richard J. Berard, Project Officer
for the Captain of the Port, and CDR
John A. Unzicker, Project Attorney,
Eighth Coast Guard District Legal
Office.

Discussion of Regulation

The hazards requiring this regulation
are extreme low water conditions on the
Lower Mississippi River. This low water
has lead to numerous shoaling
conditions and a restricted navigational
channel. In order to continue the
movement of commerce and to prevent
potentially hazardous groundings of
vessels and tows on this waterway, the
Captain of the Port may be required to
impose various tow and draft size
limitations to insure safe navigation of
the Lower Mississippi River. Also,
emergency dredging operations by the
U.S. Army Corps of Engineers to
maintain the navigational channel may
require additional channel closures and
restrictions of vessel navigation on the
Lower Mississippi River. The Captain of

the Port will continuously publish any
navigation requirements via the Coast
Local Notice to Mariner broadcasts to
allow for timely actions in this
emergency situation.

This regulation is issued pursuant to
33 U.S.C. 1225 and 1231 as set out in the
authority citation for all of Part 165.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

Regulation
In consideration of the foregoing,
Subpart C of Part 165 of Title 33, Code of

Federal Regulations, is amended as
follows:

PART 165—[AMENDED)]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
6.04-1, .04-6, and 160.5.

2. A new § 165.7840 is added to read
as follows:

§ 165.T840 Safety Zone: Mississippi River
from Mile 507 to Mile 233.8

(a) Location. The following area is a
safety zone: From mile 507 to mile 233.8
on the Mississippi River.

(b) Effective date. This regulation
becomes effective on 18 July 1988 at
0900. It terminates on 30 October 1988 at
1200 noon, unless terminated sooner by
the Captain of the Port.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, New Orleans, LA.

(2) This safety zone is in effect from
0900, 18 July 1988 until 12:00 noon, 30
October 1988.

Dated: July 18, 1988,
]-W. Kiotz,

Captain, U.S. Coast Guard, Captain of the
Port.

|FR Doc. 88-21713 Filed 9-22-88; 8:45 am]
BILLING CODE 4970-14-M

33 CFR Part 183

[CGD 87-009]
RIN 2115-AC73

Electrical System Standard and
Incorporations by Reference
AGENCY: Coast Guard, DOT.

ACTION: Final Rule and Editorial
Changes.

SUMMARY: This rule amends the
regulations on electrical systems for

new recreational boats by incorporating
Underwriters Laboratories (UL)
Standard 1426—Cables for Boats—in
lieu of a general reference to
independent testing laboratories that is
no longer considered useful, and by
deleting UL Standard 83—
Thermoplastic-Insulated Wires and
Cables. The purpose of these
amendments is to add the UL listed boat
cable standard which is now widely
used for marine cable installed in
recreational boats. Additionally,
editorial changes to the list of other
standards incorporated by reference in
Part 183, not invelving any substantive
changes, reflect current publication
dates and a change to the address of one
organization,

DATES: Effective March 22, 1989, The
incorporation by reference of UL 1426 in
Subpart I of Part 183 of Title 33, Code of
Federal Regulations is approved by the
Director of the Federal Register as of
March 22, 1989. The incorporations by
reference of UL 1114, NFPA 70, SAE
J378, IEEE 45 and ASTM D-1622 in
Subparts 1 and ] of Part 183 of Title 33,
Code of Federal Regulations are
approved by the Director of the Federal
Register as of September 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Mr. Alston Colihan, Office of Marine
Safety, Security and Environmental
Protection, 2100 Second Street SW.,
Washington, DC 205930001, (202) 267-
0981, between 8 a.m. and 3 p.m. Monday
through Friday, except holidays.

SUPPLEMENTARY INFORMATION: The
Coast Guard published a notice of
proposed rulemaking in the Federal
Register on November 23, 1987 [52 FR
44918] covering the incorporation by
reference of UL Standard 1426 and the
deletion of UL Standard 83. Interested
persons were invited to participate in
this rulemaking by submitting relevant
comments. The National Boating Safety
Advisory Council was consulted and ils
opinions and advice have been
considered in the formulation of these
amendments. The transcripts of the
proceedings of the National Boating
Safety Advisory Council at which this
rule was discussed are available for
examination in Room 4304, U.S. Coas!
Guard Headgquarters, 2100 Second Street
SW., Washington, DC. The minutes of
the meetings are available from the
Executive Director, National Boating
Safety Advisory Council, c/o
Commandant {G-NAB), U.S. Coast
Guard, Washington, DC 20593-0001.

This rule amends the Electrical
System Standard in Subpart I of Part 183
by replacing a general reference to
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conductors listed by independent testing
laboratories with Underwriters
Laboratories (UL) Standard 1426 and
deleting the reference to UL Standard
83. Additional editorial changes amend
the Electrical and Fuel Systems
Standards in Subparts I and | of Part 183
with the adoption of the most recent
versions of American Society for Testing
and Materials (ASTM) Standard D-1622,
Institute of Electrical and Electronics
Engineers, Inc. (IEEE) Standard 45,
Society of Automotive Engineers (SAE)
Standard ]J378 and UL Standard 1114.
Another editorial change reflects the
current address for the Institute of
Electrical and Electronics Engineers, Inc.
(IEEE). The Coast Guard originally
planned to issue two separate final
rules: (1) the first covering the removal
of the general reference to conductors
listed by independent testing
laboratories, the removal of UL 83 and
the addition of UL 1426, and (2) the
second covering the editorial changes to
other incorporations by reference. Since
both final rules would have involved
changes to §§ 183.5 and 183.435, these
two projects have been combined and
both are complete with the publication
of this final rule [CGB 87-009).

A regulatory information number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

Drafting Information

The principal persons involved in
drafting these amendments are Mr.
Alston Colihan, Project Manager, and
Christena Green, Project Attorney,
Office of the Chief Counsel.

Discussion of Comments

No comments were received on the
proposal to add Underwriters
Laboratories (UL) Standard 1426 and to
delete UL Standard 83.

Regulatory Evaluation

These regulations are considered to
be non-major under Executive Order No.
12291 and non-significant under the
DOT Regulatory Policies and Procedures
(44 FR 11034; Feb, 26, 1979). The
economic impact of this proposal has
been found to be so minimal that further
evaluation is unnecessary. Neither the
proposal to change the incorporation by
reference in the Electrical Standard to
add UL Standard 1426 and delete UL
Standard 83, nor the proposal to change
the dates of nther standards

incorporated by reference in the
Electrical and Fuel Systems Standards
would result in any increased costs per
boat. There is no specific boat cable
complying only with the UL 83
specifications set out in § 183.435(a)(5),
and in practice, the industry is already
using cable meeting UL 1426 or one of
the other standards published in this
subsection.

Since the impact of this final rule is
expected to be minimal, the agency
certifies that it will not have a
significant economic impact on a
substantial number of small entities.

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

List of Subjects for 33 CFR Part 183

Marine safety, Incorporation by
Reference.

For the reasons set out in the
preamble, Title 33, Chapter I, Part 183 of
the Code of Federal Regulations is
amended as follows:

PART 183—BOATS AND ASSOCIATED
EQUIPMENT

1. The authority citation for Part 183
continues to read as follows:

Authority: 46 U.S.C. 4302; 49 CFR 1.46.

2. Section 183.5 is revised to read as
follows:

§ 183.5 Incorporation by reference.

(a) Certain materials are incorporated
by reference into this part with the
approval of the Director of the Federal
Register in accordance with 5 U.S.C.
552(a). To enforce any edition other than
the one listed in paragraph (b) of this
section, notice of change must be
published in the Federal Register and
the material made available to the
public. All approved material is on file
at the Office of the Federal Register,
1100 L Street NW., Washington, DC, and
at the United States Coast Guard
Recreational Boating Product Assurance
Branch, Washington, DC 20593-0001,
and is available from the sources listed
in paragraph (b) of this section.

(b) The materials approved for
incorporation by reference in this part,
and the sections affected are:

Air Movement and Control Asso-
ciation, 30 W. University Drive,
Arlington Heights, [L 60004:

AMCA 210-74: Laboratory
Methods of Testing Fans for
Ratings—1974.

American Society for Testing and
Materials, 1916 Race Street,
Philadelphia, PA 19103:

ASTM D-471 Rubber Proper-
ty—Effect of Liquids—1979.

§ 183.610

§§ 183.114;
183.516;
183.620

ASTM D-1621 Compressive § 183.516

Strength of Rigid Cellular
Plastics—1979.

ASTM D-1622 Apparent Densi-
ty, of Rigid Cellular Plas-
lics—1983.

ASTM D-2842 Water Absorp-
tion of Rigid Cellular Plas-
tics—1975.

Institute of Electrical and Electron-
ics, Engineers, Inc., 3435 East
47th Street, New York, NY 10017:

IEEE 45 IEEE Recommended
Practice for Electrical Instal-
lations on Shipboard—1983.
Cable Construction,

National Fire Protection Associa-
tion, Batterymarch Park, Quincy,
MA 02269:

NFPA No. 70 National Electri-
cal Code—1987. Articles 310
& 400.

Naval Publications Forms Center,
Customer Service—Code 1052,
5801 Tabor Avenue, Philadelphia,
PA 19120:

MILSPEC-P-21929B Plastic
Material, Cellular Polyure-
thane, Foam-In-Place,
Rigid—1870.

Society of Automotive Engineers,
Inc,, 400 Commonwealth Drive,
Warrendale, PA 15096:

SAE 378 Marine
Wiring—1984.

SAE ]557 High Tension Igni-
tion Cable—1968.

SAE ]1127 Battery Cable—1980., § 183.430

SAE J1128 Low Tension Pri- §183.430
mary Cable—1975.

SAE J1527DEC85 Marine Fuel
Hoses—1985,

Underwriters Laboratories, Inc..
333 Pfingsten Road, Northbrook,
IL 60062:

UL 1114 Marine (USCG Type
A) Flexible Fuel Line Hose—
1987.

UL 1128 Marine Blowers—1977 .. § 183.610

UL 1426 Cables for Boats— §183.435
1987.

3. Section 183.430 is amended by
revising paragraph (a)(2)(i) to read as
follows:

§ 183.516

§183.114

§183.435

§ 183.435

§ 183.516

Engine § 183.430

§183.440

§ 183.540

§ 183.540

§ 183.430 Conductors in circuits of less
than 50 volts.

[a) LR I

[2) * A .

(i) The insulating material
temperature rating requirements of SAE
Standard ]378; and

L - * - *

4. Section 183.435 is amended by
removing paragraph (a)(5) and by
revising paragraphs (a) (3) and (4) to
read as follows:
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§ 183.435 Conductors in circuits of 50
volits or more.

(a) - L

(3) A conductor that meets [EEE
Standard 45.

(4) A conductor that meets UL
Standard 1426.
- - - L -

Dated: August 10, 1988.
R.T. Nelson,
Rear Admiral, U.S. Coast Guard Chief, Office
of Navigalion Safety and Waterway Services.
[FR Doc. 88-21714 Filed 9-22-88; 845 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 61

[FRL-3449-9]

National Emission Standards for

Hazardous Air Pollutants Subparts and
Test Methods; Technical Corrections

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Corrections to a final rule.

SUMMARY: EPA is correcting errors in
the subparts and test methods of 40 CFR
Part 61 in the Code of Federal
Regulations. Errors in the subparts and
test methods that have been overlooked
over the years are corrected by this
action.

EFFECTIVE DATE: September 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Candace B. Sorrell or Roger T.
Shigehara at (919) 541-1064.

SUPPLEMENTARY INFORMATION:
List of Subjects in 40 CFR Part 61

Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements, Glass
manufacturing, Primary copper smelters,
Equipment leaks, and Elemental
phosphorous plants.

Date: September 12, 1988,

Don R. Clay,

Acting Assistant Administrator for Air and
Radiation.

The following corrections are made in
40 CFR Part 61 as published in the Code
of Federal Regulations.

1. The authority for 40 CFR Part 61
continues to read as follows:

Authority: Sections 101, 112, 114, 116, and
301, Clean Air Act, as amended (42 U.S.C.
7401, 7412, 7414, 7416, 7601),

§61.54 [Amended]

2. In § 61.54(d), a conversion factor is
added to the nomenclature to read as
follows:

1000=Conversion factor, kg ug/g*.

§61.60 [Amended]

3. In § 61.60(c), the figure *1100" is
revised to read *“1075".

§61.64 [Amended]

4. In § 61.64(a){2), the words “and
(f)(2)" are removed and the word
“paragraphs” is revised to read
“paragraph”.

§61.65 [Amended]

5. In § 61.65(c), the figure "1,250" is
revised to read "1255".

§61.70 [Amended]

6. In § 61.70(c)(2)(v), the term in the
nomenclature A’ is revised to read
“Ar', *Q" is revised to read “Qq", “M"
is revised to read “Mg;", and “P" is
revised to read “M".

7. In § 61.70(c)(4)(iv), the term in the
nomenclature A" is revised to read
“Ag”, “Q" is revised to read “Qy", “C" is
revised to read “Cg'"", and “P" is revised
to read “P(;‘".

§61.153 [Amended]

8. In § 61.153(b)(1), the figure 330
feet" is revised to read 328 ft”.

§61.245 [Amended]

9. In § 61.245(b)(1), the sentence is
revised to read “Monitoring shall
comply with Method 21 of Appendix A
of 40 CFR Part 60."

10. In § 61.245(e)(1), the beginning of
the sentence is revised to read “Method
22 of Appendix A of 40 CFR Part 60 shall
be".

Appendix B [Amended]

11. Appendix B, Table of Contents is
amended as follows:

{a) Revise first entry to read as
follows:

Method 101—Determination of
particulate and gaseous mercury
emissions from chilor-alkali plants—air
streams.

(b) Revise fifth entry to read as
follows:

Method 104—Determination of
beryllium emissions from stationary
sources.

(c) Revise sixth entry to read as
follows:

Method 105—Determination of
mercury in wastewater treatment plant
sewage sludges.

(d) By adding two entries between the
ninth and tenth entry to read as follows:

Method 108—Determination of
particulate and gaseous arsenic
emissions.

Method 108 A—Determination of
arsenic content in ore samples from
nonferrous smelters.

12, Appendix B, Method 101, section
9.5, nomenclature, sixth term (K) is
amended by revising the figure “17.65"
to read “17.64" and by adding three
terms to read as follows:
v,=Average gas velocity, m/sec [ft/sec).
VG =Dry gas sample volume at standard

conditions, scm [scf).
V. se00= Volume of water vapor at standard
conditions, scm (scf).

13. Appendix B, Method 101A is
amended as follows:

(a) In section 5.1.2, by revising the
figure *15°C" to read “14°C".

(b) In section 7.4, by revising “to 8.4"
to read “and 8.2".

14. Appendix B, Method 102, section
2.4.1.2 is amended by revising “20+4" to
read “29+4" and by adding a term to
the nomenclature to read as follows:

0.00154 ={in. H:0) ('R)

15. Appendix B, Method 104, Title is
amended by removing the words
“"REFERENCE METHOD FOR".

16. Appendix B, Method 105, section
5.4 is amended by adding the words
“before blending but," between "(" and
“after” to read "(before blending but,
after. . .”

17. Appendix B, Method 1086 is
amended as follows:

(a) In section 8.1, by adding the
heading “Sample Peak Area." between
the section number “8.1" and the word
“Determine” to read “8.1 Sample Peak
Area. Determine . . .".

(b) In section 8.2, nomenclature, by
adding two terms before the term "P," lo
read as follows:

C,=Concentration of vinyl chloride in the
bag, ppm.

C.=Concentration of viny! chloride in the
standard sample, ppm.

(c) In section 8.2, nomenclature, fifth
term (B,) by adding the words "volume
fraction” after the word "analyzed” to
read “‘analyzed, volume fraction.”

18. Appendix B, Method 107, is
amended as follows:

(a) In section 10.1, after Equation 107~
1, by adding the nomenclature to read as
follows:

where:

R,=Response factor, area counts/ppm.

A.=Chromatogram area counts of vinyl
chloride for the sample, area counts.

C.=Concentration of vinyl chloride in the
standard sample, ppm.

(b) In section 10.2, nomenclature, by
revising the sixth term (V) to read as
follows:
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V,=Volume of vapor phase, cm?
- m(TS) m(1—TS)
" 188 09653

19. Appendix B, Method 107A is
amended as follows:

(a) In section 10.1, after Equation
107A-1, by adding the nomenclature to
read as follows:
where:

R,=Chromatograph response factor, ppm/
mm.

C.=Concentration of vinyl chloride in the
standard sample, ppm.

i =Peak height of the standard sample, mm.

(b) In section 10.2, nomenclature, by
adding a term before “H," to read as
follows:

C,..=Concentration of residual vinyl chloride
monomer, ppm.

(c) In section 10.3, after Equation
107A-3, by adding the nomenclature to
read as follows:
where:

TS=Taotal solids in the sample, weight
fraction.

(d) In section 10.4, by revising the term
"Cyc" toread "Cpne's

20. Appendix B, Method 108 is
amended as follows:

(a) In section 3.3.1, by revising “3.1.2"
to read “'3.1.3".

(b) In section 5.1, last line of first
paragraph, by revising “(Section 4.5)" to
read “(Section 4.5.1)".

21. Appendix B, Method 108A, section
5.1, nomenclature, third term (W) is
amended by adding the units *mg" after
the word “‘analyzed" to read “analyzed,
mg." and by revising the fourth term (5)
to read as follows:

5=(50 ml sample X 100)/10® ug/mg).

[FR Doc. 88-21393 Filed 9-22-88; 8:45 am)
BILLING CODE 6580-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Parts 59 and 63

National Flood Insurance Program;
Erosion Benefits

AGENCY: Federal Insurance
Administration (FIA), Federal
Emergency Management Agency
(FEMA),

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule contains
provisions for the implementation of

section 1306(c) of the National Flood
Insurance Act of 1968, as amended (the
Act). Section 544 of the Housing and
Community Development Act of 1987
(Pub. L. 100-242) amended the Act by
adding subsection (c) to section 1306 of
the Act. Under this amendment,
effective February 5, 1988, section
1306(c) of the Act provides for benefit
payments under the Standard Flood
Insurance Policy (SFIP) for demolition or
relocation of a structure insured under
the Act that is located along the shore of
a lake or other body of water and that is
certified by an appropriate State or local
land use authority to be subject to
imminent collapse or subsidence as a
result of erosion or undermining caused
by waves or currents of water exceeding
anticipated cyclical levels, This interim
rule establishes criteria by which States
can obtain the approval of the
Administrator to make these
certifications and sets forth the
procedures and data requirements to be
used by those States in making these
certifications. This interim rule also
contains provisions regarding other
aspects of section 1306(c) of the Act. For
example, there are provisions regardi
section 1306{c)(6)(B) of the Act [which
provides for condemnation in lieu of
certification), including clarification as
to the form of condemnation issued
under a State or local law that is
required.

EFFECTIVE DATE: September 23, 1988.
COMMENT DATE: November 22, 1988.

ADDRESS: Send comments or inquiries to
Rules Docket Clerk, Office of General
Counsel, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472.
FOR FURTHER INFORMATION CONTACT:
Charles M. Plaxico, Federal Emergency
Management Agency, Federal Insurance
Administration, 500 C Street SW.,
Washington, DC 20472; telephone
number (202) 646-3422.
SUPPLEMENTARY INFORMATION: Section
544 of the Housing and Community
Development Act of 1987 (Pub. L. 100-
242) amended section 1306 of the
National Flood Insurance Act of 1968 to
provide payments for demolition or
relocation under the National Flood
Insurance Program (NFIP) Standard
Flood Insurance Policy for insured
structures “subject to imminent collapse
or subsidence as a result of erosion or
subsidence caused by waves or currents
of water exceeding anticipated cyclical
levels.” Such structures must be located
on land along the shore of a lake or
other body of water.

Public Law 100-242 further provides
that where a claim for such benefits has
been paid, subsequent flood insurance

coverage and certain assistance under
the Disaster Relief Act of 1974 shall not
be available unless the structure is
constructed or relocated behind a 30-
year setback for one to four dwelling
unit structures and behind a 60-year
setback for all other structures.
Additionally, structures relocated under
the provisions of section 1306 of the Act
must comply with the floodplain
management criteria set forth in § 60.3
of the NFIP regulations.

Public Law 100-242 directs FEMA to
issue regulations establishing uniform
standards and procedures for
certifications of structures subject to
imminent collapse by State or local
authorities. In the meantime, the statute
provides for valid claims to be paid,
provided that the structure is first
condemned under State or local law, a
process which varies among
jurisdictions.

FEMA wishes to conduct a scientific
assessment of available erosion rate
data and methodologies prior to
establishing standards and procedures
for making certifications. However,
there is a need to make the certification
option available; as soon as possible, to
those States which have well
established programs of shoreline
erosion assessment and management.
Certification of structures subject to
imminent collapse by such States would
avoid the idiosyncrasies of local
condemnation laws and processes
which may not adequately address the
hazards of shoreline erosion. A
certification process which directly
addresses the erosion hazard, and
which is performed by experienced
State agencies using an established high
quality data base, would assure
accuracy and consistency in
determinations of imminent collapse
and assure that such determinations
were made in a timely manner. Further,
early certification of such structures
would encourage use of the less costly
relocation option, whereas the
condemnation process may not be
invoked in some jurisdictions until
erosion has progressed to the point
where relocation would be expensive or
unfeasible.

There is also a need to clarify, by
regulation, FEMA's implementation of
other aspects of this legislation as soon
as possible so that the public can be
better informed of the criteria and
processes for submitting claims and the
coverage available. Therefore, FEMA
has determined that sufficient cause
exists for making this rule effective
immediately and that delaying the
effective date until after a comment
period would be impracticable and
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contrary to the public interest.
Comments, however, are requested and
will be considered before further
regulations are issued.

This interim rule provides clarification
on matters relating to Pub. L. 100-242
such as condemnation in lieu of
certification, allowable relocation costs,
certain limitations on benefits, and the
effect of not complying with the setback
requirements. In addition, this interim
rule provides procedures and standards
for State certification of structures
subject to imminent collapse.

Although Pub. L. 100-242 provides for
the eventual certification of imminent
collapse by both State and local
authorities, this interim rule only allows
for State certification to be made by
States that meet the qualification
criteria defined in the rule. Furthermore,
because riverine erosion data is
generally not available, nor is the
criteria of imminent collapse defined in
this rule applicable to riverine areas,
certifications by approved States is
restricted to coastal areas, including the
Great Lakes. Claims for benefits in
riverine areas will continue to be
evaluated on the basis of condemnation.
These limitations are necessary while
FEMA addresses the need for, and
availability of, detailed erosion rate
data and evaluates methods for
implementing erosion risk identification
and erosion loss reduction standards
consistent with the NFIP.

FEMA has contracted with the
National Academy of Sciences (NAS)
for a comprehensive study of
approaches for erosion zone
management. In the course of the study,
the NAS will examine existing State
erosion management programs, data and
methodologies. The NAS will also
provide guidance on options for
implementing coastal erosion hazard
mitigation standards, criteria for
determining whether a structure is
subject to imminent collapse, and
criteria for establishing annual long-
term erosion rates. Upon completion of
the study, FEMA may promulgate
regulations to establish: (1) Erosion zone
management provisions; (2) criteria for
identifying erosion risk zones; and, (3)
erosion rate data for coastal areas
throughout the United States.
Additionally, rules establishing criteria
by which local government agencies
would be eligible to certify structures
subject to imminent collapse would then
be published.

The primary interim criteria for State
qualification to perform certifications of
structures subject to imminent collapse
require that States provide evidence that
they have adopted statutes requiring a
setback for location of new construction

or relocated structures along coastal
shorelines and that such requirements
are uniformly enforced throughout the
State's shorelines. The setback must be
based in whole or in part on some
multiple of the mean annual erosion
rate. Such States maintain current and
accurate erosion rate data and are,
therefore, qualified to certify structures
threatened by erosion. Also, when the
relocation option is selected by the
property owner, such State programs
ensure that relocated structures will be
properly sited beyond the specified
setback.

The application process requires that
copies of applicable State statutes and
regulations, as described above, be
submitted to FEMA by the Governor or
other duly authorized official of the
State together with other information
identified in the rule.

Once approved to make certifications
of imminent collapse, and when
requested by an insured to make such a
certification, the State will be required
to establish that the structure is within
an area experiencing erosion adjacent to
the shoreline of an ocean, bay or lake.
For purposes of this interim rule, a
structure will be considered within the
zone of imminent collapse if it is within
an area defined as 10 feet plus 5 times
the average annual long-term erosion
rate at the site. The limits of this zone is
determined by measurement from a
reference feature which is the receding
edge of a bluff or eroding frontal dune,
or if such a feature is not present, the
normal high-water line or the seaward
line of permanent vegetation if a high-
water line cannot be identified. These
criteria take into account erosion that
would be expected to occur within a
three-year period and include an
expected storm induced erosion
component that is equated to a multiple
of the mean annual rate. The criteria
also include recognition of the space
needed for the equipment used in
structure relocation projects.

In the event that a structure is not
situated within a zone of imminent
collapse using the criteria described
above, the State may also submit
scientific and technical information that
would tend to support a determination
of imminent collapse by FEMA. This
information should be in the form of a
technical report containing an analysis
of conditions at the site demonstrating
that there are unusual erosive or
stability factors that render the site
subject to imminent failure.

Public Law 100-242 includes a
provision that FEMA verify that the
State has followed certification
procedures and criteria established by
this rule and that the final determination

of imminent collapse rests with the
Director, FEMA, who has delegated this
authority to the Administrator, Federal
Insurance Administration.

In filing a claim for insurance benefits
under § 1306(c), the insured would
include the State certification and the
other information described above as
part of the claim documentation. The
insured and the State agency will be
notified of the Administrator’s decision.
If the Administrator determines that the
State’s certification and supporting data
do not meet the “imminent collapse”
procedures and criteria established by
this rule, then the insurance benefits will
be denied. Where the Administrator
determines that the imminent collapse
certification procedures and criteria
have been met, and an otherwise valid
claim has been submitted, then the
insurance benefits will be paid subject
to the provisions of Pub, L. 100-242.

FEMA has determined, based upon an
Environmental Assessment, that this
interim rule will not have significant
impact upon the quality of the human
environment. As a result, an
Environmental Impact Statement will
not be prepared. A finding of no
significant impact is included in the
formal docket file and is available for
public inspection and copying at the
Rules Docket Clerk, Office of General
Counsel, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472.

This interim rule will not have a
significant economic impact on a
substantial number of small entities and
has not undergone a regulatory
flexibility analysis.

This interim rule is not a “major rule”
as defined in Executive Order 12291,
dated February 27, 1981, and, hence, no
regulatory analysis has been prepared.

The information collection
requirements in this interim rule will be
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seg. Submit comments on
these requirements to the Office of
Information and Regulatory Affairs,
OMB, 726 Jackson Place, NW.,
Washington, DC 20503 marked
“Attention Desk Officer for FEMA." The
final rule will respond to any OMB or
public comments on the information
collection requirements.

List of Subjects in 44 CFR Parts 59 and
63

Flood insurance, Flood plains, Claims.

Accordingly, 44 CFR Chapter I,
Subchapter B is amended as follows:
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PART 58—GENERAL PROVISIONS

1. The authority citation for Part 59
continues to read as follows:

Authority: 42 U.8.C. 4001, et seq.;
Reorganization Plan No. 3 of 1978; E.O. 12127.

§59.1 [Amended]

2. Section 59.1 is amended as follows:

a. By adding alphabetically, a
definition of “30-year setback” to read
as follows:

. * - L d -

“30-year setback” means a distance
equal to 30 times the average annual
long term recession rate at a site,
measured from the reference feature.

. - - - -

b. By adding alphabetically, a
definition of “60-year setback™ to read
as follows:

* * * » *

“60-year setback" means a distance
equal to 60 times the average annual
long term recession rate at a site,
measured from the reference feature.

* - * * -

c. By adding alphabetically, a
definition of “reference feature" to read
as follows:

* * - - "

“Reference feature is the receding
edge of a bluff or eroding frontal dune,
or if such a feature is not present, the
normal high-water line or the seaward
line of permanent vegetation if a high-
water line cannot be identified.

* » * - *

d. By adding, alphabetically, a
definition of “zone or imminent
collapse™ to read as follows:

. - - - -

“Zone of imminent collapse™ means
an area subject to erosion adjacent to
the shoreline of an ocean, bay, or lake
and within a distance egual to 10 feet
plus 5 times the average annual long-
term erosion rate for the site, measured
from the reference feature.

" - - -

3. Part 63 is added to 44 CFR Chapter
I, Subchapter B to read as follows:

PART 63—IMPLEMENTATION OF
SECTION 1306(c) OF THE NATIONAL
FLOOD INSURANCE ACT OF 1968

Subpart A~General

Sec.

63.1 Purpose of part.

632 Condemnation in lieu of certification.

63.3 Requirement to be covered by a
contract for flood insurance by June 1,
1988.

634 Property not covered.

835 Coverage for contents removal.

83.6 Reimbursable relocation costs.

Sec.

63.7 Amount of coverage and deductible on
effective date of condemnation or
certification.

63.8 Limitation on amount of benefits.

63.9 Sale while claim pending.

63.10 Demolition or relocation contractor to
be joint payee.

63.11 Requirement for a commitment before
October 1, 1989.

63.12 Setback and community flood plain
management requirements.

Subpart B—State Certification of Structures

Subject to Imminent Collapse

63.13 Purpose of subpart.

63.14 Criteria for State qualification to
perform imminent collapse certifications.

63.15 State application for eligibility to
certify structures subject to imminent

collapse.

63.18 Review of State applications by the
Administrator.

63.17 Procedures and data requirements for
imminent collapse certifications by
States.

63.18 Review of State certification by the
Administrator.

Authority: 42 USC 4001, et segq.;

Reorganization Plan No. 3 of 1978; E.O. 12127.

Subpart A—General

§63.1 Purpose of part.

The purpose of this part is to
implement section 1306(c) of the
National Flood Insurance Act of 1968, as
amended (the Act). Section 544 of the
Housing and Community Development
Act of 1987 (Pub. L. 100-242) amended
the Act by adding subsection (c) to
section 1306 of the Act. Under this
amendment, effective February 5, 1988,
section 1306(c) of the Act provides for
benefit payments under the Standard
Flood Insurance Policy (SFIP) for
demolition or relocation of a structure
insured under the Act that is located
along the shore of a lake or other body
of water and that is certified by an
appropriate State or local land use
authority to be subject to imminent
collapse or subsidence as a result of
erosion or undermining caused by
waves or currents of water exceeding
anticipated cyclical levels. This part
establishes criteria by which States can
obtain the approval of the Administrator
to make these certifications and sets
forth the procedures and data
requirements to be used by those States
in making these certifications. This part
also contains provisions regarding other
aspects of section 1306(c) of the Act. For
example, there are provisions regarding
section 1306(c)(6)(B) of the Act {(which
provides for condemnation in lieu of
certification), including clarification as
to the form of condemnation issned
under a State or local law that is
required.

§63.2 Condemnation in lieu of
certification.

(a) The condemnation required by
section 1306(c)(6)(B) of the Act in lieu of
certification need not be grounded in a
finding that the structure is subject to
imminent collapse or subsidence as a
result of erosion, but may be issued for
other reasons deemed sufficient by the
State or local authority.

(b) The condemnation may be in the
form of a court order or other instrument
authorized by State or local law, e.g., a
notification to the property owner of an
unsafe condition, or unsanitary
condition, or other deficiency at the
property address, coupled with a
statement that the property owner must
vacate the property if the condition
giving rise to the condemnation notice is
not cured by repair, removal, or
demolition of the building by a date
certain.

(c) In addition to a condemnation in
accordance with paragraphs (a) and (b)
of this section, a structure must be found
by the Administrator to be subject to
imminent collapse or subsidence as a
result of erosion or undermining caused
by waves or currents of water exceeding
anticipated cyclical levels to be eligible
for benefits under section 1306(c) of the
Act.

§63.3 Requirement to be covered by a
contract for flood insurance by June 1,
1988.

The requirement in section
1306(c)(4)(C)(i) of the Act that a
structure be “covered by a contract for
flood insurance under this title—{i) on or
before June 1, 1988" was met if
presentation of the appropriate premium
and a properly completed flood
insurance application form was made to
the National Flood Insurance Program or
a Write Your Own (WYO) Company on
or before June 1, 1988.

§63.4 Property not covered.

Benefits under section 1306(c) of the
Act do not include compensation for
items excluded under the provisions of
the Standard Flood Insurance Policy
(SFIP).

§63.5 Coverage for contents removal.

Whenever a structure is subject to
imminent collapse or subsidence as a
result of erosion or undermining caused
by waves or currents of water exceeding
anticipated cyclical levels and
otherwise meets the requirements of
section 1306(c) of the Act so that
benefits are payable under those
provisions, the coverage in the definition
of “Direct Physical Loss by or from
Flood" in the SFIP for the expense of
removing contents, up to the minimum
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deductible of $500.00, to protect and
preserve them from flood or from the
imminent danger of flood, applies if
contents coverage is in effect.

§63.6 Reimbursable relocation costs.

In addition to the coverage described
in § 63.5 of this part, relocation costs for
which benefits are payable under
section 1306(c) of the Act include the
costs of:

(a) Removing the structure from the
site,

(b) Site cleanup,

(¢) Debris removal,

(d) Moving the structure to a new site,
and

(e) At the new site, a new foundation
and related grading, including elevating
the structure as required by local flood
plain management ordinances, and
sewer, septic, electric, gas, telephone,
and water connections at the building,

§63.7 Amount of coverage and deductible
on effective date of condemnation or
certification.

The amount of building coverage and
the deductible applicable to a claim for
benefits under section 1306(c) of the Act
are what was in effect on the date of
condemnation or certification.

§63.8 Limitation on amount of benefits.

(a} In section 1306(c)(3)(C) of the Act,
the phrase "under the flood insurance
contract issued pursuant to this title”
means the value of the structure under
section 1306(c)(3)(C) of the Act is limited
to the amount of building coverage
provided by the insured’s policy.

(b) Where the amount payable under
section 1306{c)(1)(A)(ii) of the Act for
the cost of demolition, together with the
amount payable under section
1306(c)(1)(A) of the Act for the value of
the structure under the demolition
option, exceeds the amount of building
coverage provided by the insured's
policy, such amounts will be paid
beyond the amount of that building
coverage, even if this payment exceeds
the limits of coverage otherwise
authorized by section 1306(a) of the Act
for the particular class of property.

§63.9 Sale while claim pending.
If a claimant sells a structure prior to
its demolition or relocation, no benefits
are payable to that claimant under
section 1306(c) of the Act, and any
payments which may have been made
under those provisions shall be
reimbursed to the insurer making them.

§63.10 Demolition or relocation
contractor to be joint payee.

If a demolition or relocation
contractor is used, the instrument of
payment for benefits under section

1306(c) of the Act for the fee of that
contractor, shall include that contractor
as a joint payee, unless that contractor
has already been paid when the
instrument of payment is issued.

§63.11 Requirement for a commitment
before October 1, 1989.

The requirement in section 1306(c)(7)
of the Act that a commitment be made
on or before September 30, 1989 as a
necessary condition to making any
payments after September 30, 1989, is
met if before October 1, 1989,

(a) There is either a condemnation in
accordance with § 63.2 of this part or a
certification in accordance with subpart
B of this part, and

(b) a policyholder’s notice of claim for
benefits under section 1306(c) of the Act
is received by the insurer.

§63.12 Setback and community flood
plain management requirements.

(a) Where benefits have been paid
under section 1306(c) of the Act, the
setback requirements in section
1306(c)(5) of the Act, which if not met
result in a prohibition against
subsequently providing flood insurance
or assistance under the Disaster Relief
Act of 1974, shall apply:

(1) To the structure involved wherever
it is located, and

(2) To any other structure
subsequently constructed on or moved
to the parcel of land on which the
structure involved was located when the
claim under section 1306(c) of the Act
arose.

(b) In addition, any structures
relocated under section 1306 of the Act
must comply with the flood plain
management criteria set forth in § 60.3
of this chapter.

Subpart B—State Certification of
Structures Subject to Imminent Collapse

§63.13 Purpose of subpart.

The purpose of this subpart is to
establish criteria under the provisions of
section 1306(c) of the National Flond
Insurance Act of 1968, as amended, by
which States can obtain approval from
the Administrator to certify that
structures are subject to imminent
collapse or subsidence as a result of
erosion or undermining caused by
waves or currents of water exceeding
anticipated cyclical levels. The subpart
also sets forth the procedures and data
requirements to be utilized by those
States in certifying structures as subject
to imminent collapse. The State
certification procedure represents an
option to the use of the procedure
whereby a structure is condemned by a
State or local authority as a prerequisite

to consideration for imminent collapse
insurance benefits.

§ 63.14 Criteria for State qualification to
perform imminent collapse certifications.

In order to qualify under this subpart,
the State must be administering a
coastal zone management program
which includes the following
components, as a minimum:

(a) A state-wide requirement that
prohibits new construction and the
relocation of structures seaward of an
adopted erosion setback. Such setback
must be based in whole or in part on
some multiple of the local mean annual
erosion (recession) rate; and

(b) An established, complete and
functional data base of mean annual
erosion rates for all reaches of coastal
shorelines subject to erosion in the
State, which is used as the basis to
enforce these setback requirements.

§63.15 State application for eligibility to
certify structures subject to imminent
coliapse.

(a) Application pursuant to this part
shall be made by the Governor or other
duly authorized official of the State.

(b) The application must be submitted
to the Federal Emergency Management
Agency, Federal Insurance
Administration, 500 C Street SW.,
Washington, DC 20472.

(c) Documents to be included in the
application are as follows:

(1) Copies of all applicable State
statutes and regulations verifying the
existence of a coastal zone management
program including setback requirements
for new and relocated construction
which are based in whole or in part on
mean annual erosion rates established
for the State’s shorelines.

(2) A copy of the State's mean annual
erosion rate data base, if not already
provided, showing such rates for all
reaches of coastal shorelines subject to
erosion within the State.

(3) The title, address and phone
number of a contact person within the
State agency having authority for
administering the coastal zone
management program.

(4) A statement that adequate
resources are available to carry out the
certification services, and that
certifications will be performed in
accordance with the procedures
described in § 63.17.

§63.16 Review of State application by the
Administrator.

{a) The Administrator may return the
application for eligibility upon finding it
incomplete or upon finding that
additional information is required in
order to make a determination as to the
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adequacy of the coastal zone
management program and erosion rate
data base.

(b) Upon determining that the State's
program and/or data base does not meet
the criteria set forth in § 63.14, the
Administrator shall in writing reject the
application for eligibility and indicate in
what respects the State program and/or
data base fails to comply with the
criteria.

(c) Upon determining that the State
program and data base meets the
criteria set forth in § 63.14, the
Administrator shall approve the State as
eligible to certify structures subject to
imminent collapse. Such approval,
however, is in all cases provisional. The
Administrator shall review the State
program and data base for continued
compliance with the criteria set forth in
this part and may request updated
documentation for the purpose of such
review. If the program and/or data base
is found to be inadequate and is not
corrected within ninety days from the
date that such inadequacies were
identified, the Administrator may
revoke his approval.

§63.17 Procedures and data requirements
for imminent collapse certifications by
States.

Any State that has been determined to
be eligible by the Administrator may
certify that a coastal structure is subject
to imminent collapse. Such certification
requires that the State collect scientific
or technical information relative to the
structure and its site and provide such
information to the insured to be filed
with a claim for insurance benefits
under Section 1306 of the National Flood
Insurance Act of 1968, as amended. The
information which is provided to the
insured shall include, but is not limited
to, the following:

(a) Certification from the State agency
that the structure is subject to imminent
collapse. The certification shall cite the
property address, legal description (e.g.,
lot, block), the date of, and basis for the
certification, and

(b) Supporting scientific and technical
data to substantiate the certification
consisting of the following:

(1) Photographs of the structure in
relation to the obvious peril. All
photographs should be labeled with the
location, direction, date and time from
which they were taken. The collection of
photographs should adequately display
the following:

. (i) Any evidence of existing damage.
The damage can include loss or erosion
of soil near or around the foundation or

structural damage to the foundation
components.

(ii) Structure and waterbody. These
photographs shall show both the
structure and the waterbody that
presents the peril. If the structure is on a
high bluff or dune and not accessible
from the water side, the top edge of the
bluff or dune will be sufficient. These
will usually be taken from one or both
sides of the structure.

(iii) Physical reference features used
in the measurements discussed below.
The reference feature shall be in or near
the area affected by normal tides, when
applicable. If a reference is not clearly
distinguishable on the photograph, it
should be annotated to identify the
feature. If possible, all reference
features described below should be
photographed showing their relationship
to the site of the threatened structure.

(2) Identification and selection of
reference features. The following
reference features are presented
according to priority. If the first feature
is not present, the next feature shall be
located and photographed, and so forth.

(i) Top edge of bluff (cliff top).

(ii) Top edge of escarpment on an
eroding dune (i.e., a nearly vertical
erosional cut at the seaward face of the
dune). The normal high tide should be
near the toe of the dune and there
should be indications that the dune is
actively eroding.

(iii) The normal high tide limit may be
indicated by one of the following:

{(A) Vegetation line (the seaward most
edge of permanent vegetation).

(B) Beach scarp (erosion line on
beach, usually a sharp, nearly vertical
drop of 0.5 to 3.0 feet at the upper limit
of high tide).

(C) Debris line deposited by the
normal high tide, not by a recent storm.

(D) Upper limit of wet sand.

(3) Distance measurements from the
threatened structure to the nearest
points on the reference features. These
measurements should be taken from all
photographed reference features to the
closest point on the supporting
foundation. For purposes of making this
measurement, decks, stairs, and other
exterior attachments that do not
contribute to the structural support of
the building are not considered part of
the structure. The measurements shall
be taken horizontally with a tape and
recorded to the nearest foot. The date
and time of the measurement shall be
noted. The location of the measurements
(i.e., reference feature and closest
structural member) shall be identified on
the appropriate photograph or sketch of
the site. If some or all of the reference
features coincide, this shall also be
noted and identified on the photographs.
Reference features landward of the

structure need not be measured, but
shall be noted on the photographs.

(4) A determination of the average
annual erosion rate at the site and a
copy of the pertinent section of the
reference document used to obtain the
annual erosion rate at the site.

(5) Copy of the effective Flood
Insurance Rate Map panel annotated
with the location of the threatened
structure.

(6) In the event that a structure is not
situated within a "zone of imminent
collapse” using the criteria and
procedures in § 63.17(b) (1) through (5),
then the State may submit other
scientific and technical data, in addition
to the information described in
§ 63.17(b) (1) through (5), that would
reveal unusual erosive or stability
conditions at the site. Such data must
include engineering analyses or reports
performed on the structure or site which
evaluates local rates of erosion, or the
condition or stability of the structure’s
foundation including supporting soil.

(c) In the case of structures planned to
be relocated, a certification as to
whether the proposed relocation site is
outside the 30-year setback for 14
family residential structures, or outside
the 60-year setback for all other
structures, must also be submitted by
the State.

§63.18 Review of State certification by
the Administrator.

The Administrator, after a claim has
been filed by the property owner, will
review the certification and data
prepared by the State. Upon completion
of the review, the State will be notified
that:

(a) The structure has been determined
to be subject to'imminent collapse, or

(b) The structure has not been
determined to be subject to imminent
collapse and the basis for such
determination, or

(c) Additional data are needed to
verify that the procedures and criteria
for imminent collapse certification have
been met.

Dated: September 16, 1988.
Harold T. Duryee,
Federal Insurance Administrator.
[FR Doc. 88-21766 Filed 9-22-88; 8:45 am|
BILLING CODE 6718-05-M

44 CFR Part 64
[Docket No. FEMA 6808]

Suspension of Community Eligibitity

AGENCY: Federal Emergency
Management Agency, FEMA.
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ACTION: Final rule.

sumMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National
Flood Insurance Program (NFIP), that
are suspended on the effective date
shown in this rule because of
noncompliance with the revised
floodplain management criteria of the
NFIP. If FEMA receives documentation
that the community has adopted the
required revisions prior to the effective
suspension date given in this rule, the
community will not be suspended and
the suspension will be withdrawn by
publication in the Federal Register.
EFFECTIVE DATE: As shown in fourth
column.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration,
Federal Center Plaza, 500 C Street, SW,,
Room 416, Washington, DC 20472, (202)
646-2717.

SUPPLEMENTARY INFORMATION: The
NFIP enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended (42
U.S.C, 4022), prohibits flood insurance
coverage as authorized under the NFIP
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate floodplain
management measures with effective
enforcement measures.

§ 64.6 List of Eligible Communities.

On August 25, 1986, FEMA published
a final rule in the Federal Register that
revised the NFIP floodplain management
criteria. The rule became effective on
October 1, 1986. As a condition for
continued eligibility in the NFIP, the
criteria at 44 CFR 60.7 require
communities to revise their floodplain
management regulations to make them
consistent with any revised NFIP
regulation within 6 months of the
effective date of that revision or be
subject to suspension from participation
in the NFIP.

The communities listed in this notice
have not amended or adopted floodplain
management regulations that
incorporate the rule revision.
Accordingly, the communities are not
compliant with NFIP criteria and will be
suspended on the effective date shown
in this final rule. However, some of
these communities may adopt and
submit the required documentation of
legally enforceable revised floodplain
management regulations after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

The Administrator finds that notice
and public procedures under 5 U.S.C.
533(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified. Each community receives a 90-

and 30-day notification addressed to the
Chief Executive Officer that the
community will be suspended unless the
required floodplain management
measures are met prior to the effective
suspension date. For the same reasons,
this final rule may take effect within less
than 30 days.

Pursuant to the provision of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.
This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community's decision not to adopt
adequate floodplain management
measures, thus placing itself in
noncompliance with the Federal
standards required for community
participation.

List of Subjects in 44 CFR Part 64
Flood insurance and floodplains.
PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries (o
the table.

State and community name

Effective dato

Community
No.

Alabama:
Muscle Shoals, city of ....

Colbert

8

010047 , 1968

Sept.

Ransville, town of

Dekalb

010368

Flonda:
Unincorporated areas

Hernando

120333

Layton, city of.

Monroe

120169

Pembroke Pines; city of

Broward

120053

Sebastian, city of

Indian River.

120123

Unincorporated areas.

Seminole

120294

St. Clowd, city of

Osceola

120181

Tamarac, city of

Broward

Georgia: Camilla, city of

120058

Mitchell.

130137

Kentucky:
Calformia, city of

Campbell

210036

Calvert City, city of

Marshall

210164

Unincorporated areas

Carter

210050

Harlan

210101

Evarts, city of.
Mississippi
Ruleville, town of

Sunflower

280167

Satartia, town of

Yazoo

280205

North Carolina:

Bladen

370020

Bladenboro, town of

Biladen

370293

Unincorporated areas

88 B8 BPEF PIPSTRES ¥

870263

Clinton, city of

Sampson.
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State and community name

Effective date

Community
No.

Unincorporated areas

Lee

370331

Unincorporated areas

Orange

370342

Tennessee:
Franklin, city of

Williamson

Germantown, city of

Shelby..

470206
470353

Goodlettsville, city of

Davidson/Sumner

Alabama:

Macon

470287

Tuskegee, city of.
Unincorporated areas

Walker

010150
010301

-

Florida:
Longwood, city of.

Seminole

Malabar, town of

120292

Brevard

120024

Mary Esther, city of

Okaloosa.

Melbourne Beach, town of

120337

Brevard

125128

Melbourne Village, town of

120329

Treasure Island, city of

Brevard

125153

Unincorporated areas

rWakn ila

120315

West Melbourne, city of

Brevard

g898555F 9= 598 8%

120335

Kentucky:
Unincorporated areas

Magoffin

Melbourne, city of

210159

..| Campbeil

Mentor, city of

210250

Campbelt

210275

Worcester

Maryland: Unincorporated areas
North Carolina:

Granville

Creedmoor, city of
Unincorporated areas

240083

Durham

370107
370085

Durham, city of

Durham

370086

Hobgood, town of

.| Halifax ........

Wendell, town of

370116

South Carolina:
Isle of Palms, city of

370245

Lake City, city of

Mount Pieasant, town of

455416
450079

Tennessee:
Kingston Springs, city of

Oliver Springs, town of

455417

470288

Paris, city of

470005

470090

Pigeon Forge, city of

888 §98 §88FF §88E

475442

Harold T. Duryee,
Administrator, Federal Insurance
Administration.

Issued: September 19, 1988.
[FR Doc. 88-21767 Filed 9-22-88; 8:45 am|
BILLING CODE 6718-21-M

44 CFR Part 64
[Docket No. FEMA 6807]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities were required to adopt
floodplain management measures
compliant with the NFIP revised
regulations that became effective on
October 1, 1986. If the communities did
not do so by the specified date, they
would be suspended from participation
in the NFIP, The communities are now in
compliance, This rule withdraws the
suspension. The communities’ continued

participation in the program authorizes
the sale of flood insurance.

EFFECTIVE DATE: As shown in fourth
column,

ADDRESS: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: P.O. Box 457, Lanham,
Maryland 20706, Phone: (800) 638-7418.
FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
646-2717, Federal Center Plaza, 500 C
Street, Southwest, Room 418,
Washington, DC 20472.

SUPPLEMENTARY INFORMATION: The
NFIP enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.

In addition, the Director of FEMA has
identified the Special Flood Hazard
Areas in these communities by
publishing a Flood Insurance Rate Map.
In the communities listed where a flood

map has been published, Section 102 of
the Flood Disaster Protection Act of
1973, as amended, requires the purchase
of flood insurance as a condition of
Federal or federally related financial
assistance for acquisition or
construction of buildings in the Special
Flood Hazard Area shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.”

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, to whom
authority has been delegated by the
Director, FEMA, hereby certifies that
this rule, if promulgated will not have a
significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice
stating the community's status in the
NFIP and imposes no new requirements
or regulations on these participating
communities.
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List of Subjects in 44 CFR Part 64 continues to read as follows: in alphabetical sequence new entries to

Flood insurance and floodplains. Authority: 42 U.S.C. 4001 et seq., the table. 7
Reorganization Plan No. 3 of 1978, E.O. 12127. - In each e““'¥- the suspension for each
PART 64—[AMENDED] - listed community has been withdrawn.
2. Section 64.6 is amended by adding The entry reads as follows:
1. The authority citation for Part 64

§64.6 List of Eligible Communities.

State and community name ComNn;unity Effective date

North Carolina:
Fuquay-Varina, town of 370239 | July 4, 1988,

suspension
withdrawn.

Rocky Mount, city of. 370092
Severn, town of 370422
Whitakers, town of 370095
Woodland, town of 370177
Calitornia:
Atascadero, city of San Louis Obispo 060700

Avalon, city of. Los Angeles. 060098
Barstow, city of San Bemardino 060271
Cloverdale, city of Sonoma 060376
Corona, city of Riverside 060250
Crescent City, city of Del Norte. 060039
Danville, city of Contra Costa 060707
Del Mar, city of San Diego 060288
Fort Jones, city of Siskiyou 060365
Fountain Valley, city of Orange 060218
Fremont, city of Alameda 065028
Fresno, city of Fresno 065029
Unincorporated areas Humboldt 060060
Unincorporated areas Imperial 060065
Imperial Beach, city of San Diego 060291
Lafayette, city of Contra Costa
Los Angeles, city of Los Angeles.
Lynnwood, city of Los Angeles
Unincorporated areas Nevada
Newark, city of Alameda
Unincorporated areas Placer
Unincorporated areas. P
Portota Valley, city of San Mateo
Unincorporated areas. Sacramento
San Dimas, city of Los Angeles.
Santa Barbara, city of Santa Barbara
Unincorporated areas Solano
Sonoma, city of Sonoma
Tehachapi, city of Kem
Whittier, city of Los Angeles.
Oklahoma:
Alderson, town of Pittsburg
Arkoma, town of LaFlore
Canton, town of Blaine.
Cleo Springs, town of Major.
Coyle, town of Logan
Crescent, town of Logan
Hartshorne, city of Pittsburg
Lehigh, town of Coal
Lone Grove, town of Carter.
Motfett, town of Sequoyah
Oakland, town of Marshall
Ralston, town of Pawnee
Randlett, town of Cotton
Roft, town of Pontotoc
Sasakwa, town ol Seminole
Unincorporated areas Seminole
Shidler, town of Osage
South Coffeyville, town of Nowata
Arkansas:
Unincorporated areas Baxter
Buckner, city of Lafayette
Gillham, city of Sevier
Knobel, town of : Clay
Lynn, town of Lawrence
Midland, town of Sebastian
Ola, city of Yell
Prattsville, town of Grant
Tyronza, city of Poinsett

§8988FFT; 998FFFFTPPPFFTFFS §FFPFFPTIFFEFFEPEFIFIFFREFSSE
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State and community name ComNrgt.mity Effective date

California:
Alturas, city of 060193
Brisbane, city of 060314
Calexico, city of 1 060067
California City, city of 060440
East Palo Alto, city of 060708
Fairfax, city of. i 060175
Fillmore, city of 060415
Hoftville, city of i 060070

i 060223

065045

060712

Unincorporated areas 060205

Oakdale, city of t 060389

Pacifica, city of 060323

§88EPFFFRREET

o

g

Placerville, city of 060041
Pl ton, city of
Redondo Beach, city of
Redwood City, city of 060325
St. Helena, city of apa 060208
San Carlos, city of 060327
Sanger, city of 060054
San Juan Bautista, city of 060269
San Leandro, city of
San Marcos, city of " 060296
Unincorporated areas.
Santa Mania, city of
Scotts Valley, city of 080356
Seaside, city of 060203
Unincorporated areas 060358
Tiburon, city of i 060430
Walnut Creek, city of 065070
Unincorporated areas 060423
Idaho: Malta, town of 160197
Guam: Guam, territory of 660001
Hawaii;
Unincorporated areas 1] 155166
Unincorporated areas I 150003
Louisiana:
Unincorporated areas 220008
Benton, town of ) 220032
Cankton, village of 220167
Elizabeth, town of 220324
Jeanerette, city of i 220080
Mansura, town of 220255
ier, vi 220300
220124
Pollock, town of 220305
Tickfaw, city of 220214
Youngsville, village of 220358
New Mexico:
Clayton, town of i 350084
Logan, village of 350105
350123

480740
480397
480353
480537
Bartlett, city of.... 480707
Bayview, town of 480102
Brackettville, city of i 480422
Unincorporated areas 481196
Cameron, city of 480478
Clitton, city of 480052
Daisetta, town of Liberty 481101
Dublin, city of 480219
Unincorporated areas 480202
Edcouch, city of 480337
Ferris, city of 481076
Friona, city of 480523
Unincorp d areas 480851
Hebron, city of 481495
Hidalgo, town of 480334
Holliday, city of 480699

SFEEEEIETETITRFOITLL §BF FPFTPTITTFER §F PPPOPFRFOePegRsgeses
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Issued: September 19, 1988.
Harold T. Duryee,
Administrator, Federal Insurance
Administration.
[FR Doc. 88-21768 Filed 9-22-88; 8:45 am]
BILLING CODE 6718-21-M

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 830

Notification and Reporting of Aircraft
Accidents or Incidents and Overdue
Aircraft, and Preservation of Aircraft
Wreckage, Mail, Cargo, and Records

AGENCY: National Transportation Safety
Board.

ACTION: Final rules with request for
comments.

SUMMARY: By this revision, the National
Transportation Safety Board (Board)
requires certain operators of public
aircraft to submit reports to the Board
on accidents involving public aircraft.
This revision will provide the Board
with information to enable it to fulfill
the recent legislative requirement that
the Board submit a report to Congress
on public aircraft accidents and
incidents.

DATES: Effective Date October 24, 1988.

Comments by: November 22, 1988.
ADDRESSES: Comments should be sent
in triplicate to the General Counsel,
National Transportation Safety Board,
800 Independence Avenue SW.,
Washington, DC 20594. This final rule
may be amended in light of comments
received.

FOR FURTHER INFORMATION CONTACT:
John M. Stuhldreher, General Counsel,
National Transportation Safety Board,
800 Independence Avenue, SW,,
Washington, DC 20594 (202-382-6540).
SUPPLEMENTARY INFORMATION: Section
311 of the Airport and Airway Safety
and Capacity Expansion Act of 1987,
Pub. L. 100-223 (December 30, 1987)
amended section 304 (a)(6) of the
Independent Safety Board Act of 1974
(49 U.S.C. 1903(a)(6)) to empower the
Board to establish regulations requiring
persons to report accidents and aviation
incidents involving public aircraft other
than aircraft of the Armed Forces and
the Intelligence Agencies. Section 311
required the Board within 18 months of
its enactment to report to the Congress
the Board's findings on public aircraft
accidents and incidents.

Section 830.1 regarding the
applicability of Part 830 is being
amended to reflect the expanded
coverage of the rule to include the
reporting of accidents and incidents

involving public aircraft. Former
paragraph (b) of § 830.1 is redesignated
as paragraph (c) and a new paragraph
(b) is added for the reporting of public
aircraft accidents and incidents.

Civil aircraft and public aircraft are
defined in the Federal Aviation Act of
1958, as amended, 49 U.S.C. 1301, and
the statutory definitions of these terms
are being added to § 830.2. It should be
noted that section 207 of the Airport and
Airway Safety and Capacity Expansion
Act of 1987 amended the definition of
public aircraft by adding a new sentence
expressing the meaning of the phrase
“used exclusively in the service of”'. The
definition of public aircraft which is
being added to § 830.2 includes the
foregoing amendment.

A new Subpart E (§ 830.20) is being
added to Part 830, and it requires
operators of public aircraft except the
Armed Forces and Intelligence Agencies
to report accidents and covered
incidents. Under § 830.20, the operator
of the public aircraft must file a report of
the accident or listed incident within 10
days which is the same filing period as
the one for accidents involving civil
aircraft. The report is to be filed on a
preprinted form which is available from
any of the Board's field offices in
Anchorage, AK; Atlanta, GA; Chicago,
IL; Denver, CO; Fort Worth, TX; Kansas
City, MO; Los Angeles, CA; Miami, FL;
New York, NY; and Seattle, WA, the
National Transportation Safety Board,
Washington, DC 20594; and the Federal
Aviation Administration, Flight
Standards District Offices. This
reporting provision will enable the
Board to obtain the requisite data to
comply with the legislative directive to
report to Congress on public aircraft
accidents and incidents.

The Board's statutory mandate to
investigate aircraft accidents is confined
to accidents involving civil aircraft, and
this regulatory revision does not
authorize the Board to investigate public
aircrat accidents. Nor does this revision,
as would be the case for civil aircraft,
require the immediate notification of
public aircraft accidents or the
preservation of wreckage, cargo, etc.
Instead, the revision to Part 830 only
requires the reporting of accidents and
incidents concerning certain public
aircraft.

The changes made in this revision
merely provide the mechanism for the
Board to obtain the information
essential to comply with the legislative
directive that the Board submit a report
to Congress on public aircraft. Since the
revision embodies a straightforward
implementation of the Board's new
authority to require the reporting of
public aircraft accidents and incidents,

public comment on this revision before
its adoption is not likely to be helpful. In
addition, public comment would
postpone the receipt of information on
public aircraft accidents and incidents
which would reduce the data available
for the Board's report to the Congress.
Therefore, the Board has decided to
dispense with a notice of proposed
rulemaking. The Board welcomes and
will carefully consider comments that
are received, and any required changes
in the rule will be made.

Under the criteria of the Regulatory
Flexibility Act, the Board has
determined that this revision will not
have a significant economic impact on a
substantial number of small entities
particularly because the costs of
reporting will be minimal.

List of Subjects in 49 CFR Part 830

Aviation safety, Postal service,
Reporting and recordkeeping
requirements.

Accordingly, 49 CFR Part 830 of the
Board's rules is revised to read as
follows:

PART 830—NOTIFICATION AND
REPORTING OF AIRCRAFT
ACCIDENTS OR INCIDENTS AND
OVERDUE AIRCRAFT, AND
PRESERVATION OF AIRCRAFT
WRECKAGE, MAIL, CARGO, AND
RECORDS

Subpart A—General

Sec.
830.1 Applicability.
830.2 Definitions.
Subpart B—Initial Notification of Aircraft
Accidents, Incidents, and Overdue Aircraft
830.5 Immediate notification.
830.6 Information to be given in notification.
Subpart C—Preservation of Aircraft
Wreckage, Mail, Cargo, and Records
830.10 Preservation of aircraft wreckage,
mail, cargo, and records.

Subpart D—Reporting of Aircraft
Accidents, Incidents, and Overdue Aircraft
830.15 Reports and statement to be filed.
Subpart E—Reporting of Public Aircraft
Accidents and Incidents
830.20 Reports to be filed.

Authority: 49 U.S.C. 1441 and 1901 el seq.

Subpart A—General

§830.1 Applicability.

This part contains rules pertaining (o:

(a) Notification and reporting aircraft
accidents and incidents and certain
other occurrences in the operation of
aircraft when they involve civil aircraft
of the United States wherever they
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occur, or foreign civil aircraft when such
events occur in the United States, its
territories or possessions.

(b) Reporting aircraft accidents and
listed incidents in the operation of
aircraft when they involve certain public
aircraft.

(c) Preservation of aircraft wreckage,
mail, cargo, and records involving all
civil aircraft in the United States, its
territories or possessions.

§830.2 Definitions.

As used in this part the following
words or phrases are defined as follows:

“Aircraft accident” means an
occurrence associated with the
operation of an aircraft which takes
place between the time any person
boards the aircraft with the intention of
flight and all such persons have
disembarked, and in which any person
suffers death or serious injury, or in
which the aircraft receives substantial
damage.

“Civil aircraft" means any aircraft
other than a public aircraft.

“Fatal injury” means any injury which
results in death within 30 days of the
accident,

“Incident” means an occurrence other
than an accident, associated with the
operation of an aircraft, which affects or
could affect the safety of operations.

“Operator” means any person who
causes or authorizes the operation of an
aircraft, such as the owner, lessee, or
bailee of an aircraft.

“Public aircraft” means an aircraft
used exclusively in the service of any
government or of any political
subdivision thereof, including the
government of any State, Territory, or
possession of the United States, or the
District of Columbia, but not including
any government-owned aircraft engaged
in carrying persons or property for
commercial purposes. For purposes of
this section “used exclusively in the
service of" means, for other than the
Federal Government, an aircraft which
is owned and operated by a
governmental entity for other than .
commercial purposes or which is
exclusively leased by such
governmental entity for not less than 90
continuous days.

“Serious injury” means any injury
which: (1) Requires hospitalization for
more than 48 hours, commencing within
7 days from the date of the injury was
received; (2) results in a fracture of any
bone (except simple fractures of fingers,
loes, or nose); (3) causes severe
hemorrhages, nerve, muscle, or tendon
damage; (4) involves any internal organ;
or (5) involves second- or third-degree

urns, or any burns affecting more than
S percent of the body surface.

“Substantial damage” means damage
or failure which adversely affects the
structural strength, performance, or
flight characteristics of the aircraft, and
which would normally require major
repair or replacement of the affected
component, Engine failure or damage
limited to an engine if only one engine
fails or is damaged, bent fairings or
cowling, dented skin, small punctured
holes in the skin or fabric, ground
damage to rotor or propeller blades, and
damage to landing gear, wheels, tires,
flaps, engine accessories, brakes, or
wingtips are not considered "substantial
damage” for the purpose of this part.

Subpart B—Initial Notification of
Aircraft Accidents, Incidents, and
Overdue Aircraft

§830.5 Immediate notification.

The operator of an aircraft shall
immediately, and by the most
expeditious means available, notify the
nearest National Transportation Safety
Board (Board), field office * when:

(a) An aircraft accident or any of the
following listed incidents occur:

(1) Flight control system malfunction
or failure;

(2) Inability of any required flight
crewmember to perform normal flight
duties as a result of injury or illness;

(8) Failure of structural components of
a turbine engine excluding compressor
and turbine blades and vanes;

(4) In-flight fire; or

(5) Aircraft collide in flight.

(8) Damage to property, other than the
aircraft, estimated to exceed $25,000 for
repair (including materials and labor) or
fair market value in the event of total
loss, whichever is less.

(7) For large multiengine aircraft
(more than 12,500 pounds maximum
certificated takeoff weight):

(i) In-flight failure of electrical
systems which requires the sustained
use of an emergency bus powered by a
back-up source such as a battery,
auxiliary power unit, or air-driven
generator to retain flight control or
essential instruments;

(ii) In-flight failure of hydraulic
systems that results in sustained
reliance on the sole remaining hydraulic
or mechanical system for movement of
flight control surfaces;

(iii) Sustained loss of the power or
thrust produced by two or more engines;
and

! The National Transportation Safety Board field
offices are listed under U.S. Government in the
telephone directories in the following cities:
Anchorage, Alaska; Atlanta, Ga.; Chicago, Ill.;
Denver, Colo.; Fort Worth, Tex.; Kansas City, Mo.;
Los Angeles, Calif;; Miami, Fla.; New York, N.Y.;
Seattle, Wash.

(iv) An evacuation of an aircraft in
which an emergency egress system is
utilized.

(b) An aircraft is overdue and is
believed to have been involved in an
accident.

§830.6 Information to be given in
notification.

The notification required in § 830.5
shall contain the following information,
if available:

(a) Type, nationality, and registration
marks of the aircraft;

(b) Name of owner, and operator of
the aircraft;

(c) Name of the pilot-in-command;

(d) Date and time of the accident;

(e) Last point of departure and point
of intended landing of the aircraft;

(f) Position of the aircraft with
reference to some easily defined
geographical point;

(8) Number of persons aboard, number
killed, and number seriously injured;

(h) Nature of the accident, the
weather and the extent of damage to the
aircraft, so far as is known; and

(i) A description of any explosives,
radioactive materials, or other
dangerous articles carried.

Subpart C—Preservation of Aircraft
Wreckage, Mail, Cargo, and Records

§830.10 Preservation of aircraft
wreckage, mail, cargo, and records.

(a) The operator of an aircraft
involved in an accident or incident for
which notification must be given is
responsible for preserving to the extent
possible any aircraft wreckage, cargo,
and mail aboard the aircraft, and all
records, including all recording mediums
of flight, maintenance, and voice
recorders, pertaining to the operation
and maintenance of the aircraft and to
the airmen until the Board takes custody
thereof or a release is granted pursuant
to § 831.12(b) of this chapter.

(b) Prior to the time the Board or its
authorized representative takes custody
of aircraft wreckage, mail, or cargo, such
wreckage, mail, or cargo may not be
disturbed or moved except to the extent
necessary:

(1) To remove persons injured or
trapped;

(2) To protect the wreckage from
further damage; or

(3) To protect the public from injury.

(c) Where it is necessary to move
aircraft wreckage, mail or cargo,
sketches, descriptive notes, and
photographs shall be made, if possible,
of the original positions and condition of
the wreckage and any significant impact
marks.
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(d) The operator of an aircraft
involved in an accident or incident shall
retain all records, reports, internal
documents, and memoranda dealing
with the accident or incident, until
authorized by the Board to the contrary.

Subpart D—Reporting of Aircraft
Accidents, Incidents, and Overdue
Aircraft

§830.15 Reports and statements to be
filed.

(a) Reports. The operator of an
aircraft shall file a report on Board Form
6120.1 (OMB No. 3147-005) or Board
Form 7120.2 (OMB No. 3147-0001) ?
within 10 days after an accident, or after
7 days if an overdue aircraft is still
missing. A report on an incident for
which notification is required by
§ 830.5(a) shall be filed only as
requested by an authorized
representative of the Board.

(b) Crewmember statement. Each
crewmember, if physically able at the
time the report is submitted, shall attach
a statement setting forth the facts,
conditions, and circumstances relating
to the accident or incident as they
appear to him. If the crewmember is
incapacitated, he shall submit the
statement as soon as he is physically
able.

2 Forms are obtainable from the Board field
offices (see footnote 1), the National Transportation
Safety Board, Washington, DC 20594, and the
Federal Aviation Administration, Flight Standards
District Office.

(c) Where to file the reports. The
operator of an aircraft shall file any
report with the field office of the Board
nearest the accident or incident.

Subpart E—Reporting of Public
Aircraft Accidents and Incidents

§830.20 Reports to be filed.

The operator of a public aircraft other
than an aircraft of the Armed Forces or
Intelligence Agencies shall file a report
on NTSB Form 6120.1 (OMB No. 3147-
001) * within 10 days after an accident
or incident listed in § 830.5(a). The
operator shall file the report with the
field office of the Board nearest the
accident or incident.*

Signed at Washington, DC, on this 16th day
of September 1988.

James L. Kolstad,

Acting Chairman.

[FR Doc, 88-21705 Filed 9-22-88; 8:45 am]
BILLING CODE 7533-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1043

Surety Bonds and Policies of
Insurance; Technical Amendment

AGENCY: Interstate Commerce
Commission.

3 To obtain this form, see footnote 2.
4 The locations of the Board's field offices are set
forth in footnote 1.

ACTION: Technical Amendment.

SUMMARY: In § 1043.2 the numbering of
paragraphs in (b)(1) is not correct. This
notice corrects that numbering.

EFFECTIVE DATE: September 23, 1988.

FOR FURTHER INFORMATION CONTACT:
Kathleen Gass, (202) 275-6796.

SUPPLEMENTARY INFORMATION:

List of Subjects in 49 CFR Part 1043

Insurance, Motor carriers, Surety
bonds.

PART 1043—SURETY BONDS AND
POLICIES OF INSURANCE

1. The authority citation for this Part
continues to read as follows:

Authority: 49 U.S.C. 10101, 10321, 11701,
10927; 6 U.S.C. 553.

§ 1043.2 (amended)

2. In'§ 1043.2 paragraphs (b)(1)(a) and
(b)(1)(b) are corrected by revising
paragraph “(b)(1)(a)" to read “(b)(1)(i)"
and “(b)(1)(b)" to read “(b)(1)(ii)".
Noreta R. McGee,

Secrelary.
[FR Doc. 88-21806 Filed 9-22-88; 8:45 am)|
BILLING CODE 7035-01-M
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This section of the FEDERAL REGISTER
contains nofices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 406

[Doc. No. 5776S]

Nursery Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to add a
new Part 406 in Chapter IV of Title 7,
Code of Federal Regulations to be
known as the Nursery Crop Insurance
Regulations (7 CFR Part 406), effective
for the 1989 and succeeding crop years.
The intended effect of this rule is to: (1)
Prescribe procedures for insuring
nursery crops in counties approved by
the Board of Directors of FCIC; and (2)
provide for codification of the Nursery
Crop policy of insurance in 7 CFR Part
406 in the Code of Federal Regulations.
DATE: Written comments, data, and
opinions on this proposed rule must be
submitted not later than October 24,
1988, to be sure of consideration.
ADDRESS: Written comments on this
proposed rule should be sent to Peter F.
Cole, Office of the Manager, Federal
Crop Insurance Corporation, Room 4090,
South Building, U.S. Department of
Agriculture, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action
tonstitutes a review as to the need,
turrency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date for
these regulations is June 1, 1993.

John Marshall, Manager, FCIC, (1) has

elermined that this action is not a

major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450. %

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983,

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an Y
Environmental Assessment nor an
Environmental Impact Statement is
needed.

FCIC herewith proposes to add a new
Part 406 in Chapter IV of Title 7, Code of
Federal Regulations to be known as the
Nursery Crop Insurance Regulations (7
CFR Part 406), effective for the 1989 and
succeeding crop years, to provide the
provisions for insuring nursery crops.
This proposed rule offers insurance
directly through FCIC which previously
had been available only through an
FCIC reinsured company.

FCIC is soliciting public comment on
this proposed rule for 30 days following
publication in the Federal Register.
Written comments received pursuant to
this proposed rule will be available for
public inspection and copying in the
Office of the Manager, Federal Crop
Insurance Corporation, Room 4090,
South Building, U.S. Department of
Agriculture, Washington, DC 20250,
during regular business hours, Monday
through Friday.

List of Subjects in 7 CFR 406
Crop insurance, Nursery crop.
Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef seq.),
the Federal Crop Insurance Corporation
proposes to add a new Part 406 in
Chapter IV of Title 7, Code of Federal
Regulations, to be known as 7 CFR Part
406—Nursery Crop Insurance
Regulations, effective for the 1989 and
succeeding crop years, to read as
follows:

PART 406—NURSERY CROP
INSURANCE REGULATIONS

Subpart: Regulations for the 1989 and
Succeeding Crop Years

Sec.

406.1 Availability of nursery crop insurance,

406.2 Premium rates, amounts of insurance,
and coverage levels at which indemnities
shall be computed.

406.3 OMB control numbers.

406.4 Creditors.

406.5 GCood faith reliance on
misrepresentation.

406.6 The contract.

406.7 The application and policy.

Authority: 7 U.S.C. 1508, 1518.

§406.1 Availability of nursery crop
insurance.

(a) Insurance shall be offered under
the provisions of this subpart on the
insured crop in counties within the
limits prescribed by and in accordance
with the provisions of the Federal Crop
Insurance Act, as amended, (the Act).
The counties shall be designated by the
Manager of the Corporation from those
approved by the Board of Directors of
the Corporation.

(b) The insurance is offered through
two methods. First, the Corporation
offers the contract contained in this part
directly to the insured through Agents of
the Corporation. Those contracts are
specifically identified as being offered
by the Federal Crop Insurance
Corporation. Second, companies
reinsured by the Corporation
(hereinafter “Reinsured companies")
offer contracts contained substantially
the same terms and conditions as the
contract set out in this part.

(c) No person may have in force more
than one contract on the same crop for
the crop year, whether insured by the
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Corporation or insured by a Reinsured
company.

(d) If a person has more than one
contract under the Act outstanding on
the same crop for the same crop year, all
such contracts will be voided for that
crop year but the person will still be
liable for the premium on all contracts
unless the person can show to the
satisfaction of the Corportation that the
multiple contract insurance was
inadvertent and without the fault of the
insured.

(e) If the multiple contract insurance
is shown to be inadvertent and without
the fault of the insured, the contract
with the earliest application will be
valid and all other contracts on that
crop for that crop year will be cancelled.
No liability for indemnity or premium
will attach to the contracts so cancelled.

(f) The person must repay all amounts
received in violation of this section with
interest at the rate contained in the
current for delinquent premiums.

(g) An insured whose contract with
the Corporation or with a Reinsured
company under the Act has been
terminated because of violation of the
terms of the contract is not eligible to
obtain multi-peril crop insurance under
the Act with the Corporation or with a
Reinsured company unless the insured
can show that the default in the prior
contract was cured prior to the sales
closing date of the contract applied for
or unless the insured can show that the
termination was improper and should
not result in subsequent ineligibility.

(h) All applicants for insurance under
the Act must advise the agent, in
writing, at the time of application, of any
previous applications for a Contract
under the Act and the present status of
the applications or contracts.

§406.2 Premium rates, amounts of
Insurance, and coverage leveis at which
indemnities shall be computed.

(a) The Manager shall establish
premium rates, amounts of insurance,
and coverage levels, for the insured crop
which will be included in the actuarial
table on file in the applicable service
offices for the county and which may be
changed from year to year.

(b) At the time the application for
insurance is made, the applicant will
elect a coverage level from among those
contained in the actuarial table for the
Crop year.

§ 406.3 OMB control numbers.

OMB control numbers are contained
in Subpart H of Part 400, Title 7 CFR.
§ 406.4 Creditors.

An interest of a person in an insured
crop existing by virtue of a lien,

mortgage, garnishment, levy, execution,
bankruptcy, involuntary transfer or
other similar interest shall not entitle the
holder of the interest to any benefit
under the contract.

§406.5 Good faith reliance on
misrepresentation.

Notwithstanding any other provision
of the nursery insurance contract,
whenever:

(a) An insured under a contract of
crop insurance entered into under these
regulations, as a result of a
misrepresentation or other erroneous
action or advice by an agent or
employee of the Corporation or a
Reinsured company:

(1) Is indebted to the Corporation or a
Reinsured company for additional
premiums; or

(2) Has suffered a loss to a crop which
is not insured or for which the insured is
not entitled to an indemnity because of
failure to comply with the terms of the
insurance contract, but which the
insured believed to be insured, or
believed the terms of the insurance
contract to have been complied with or
waived; and

(b) The Board of Directors of the
Corporation (the Manager in cases
involving not more than ($100,000) or a
Reinsured company finds that:

(1) An agent or employee of the
Corporation or a Reinsured company did
in fact make such misrepresentation or
take other erroneous action or give
erroneous advice;

(2) Said insured relied thereon in good
faith; and

(3) To require the payment of the
additional premiums or to deny such
insured's entitlement to the indemnity
would not be fair and equitable, such
insured shall be granted relief the same
as if otherwise entitled thereto.
Requests for relief under this section
must be submitted to the Corporation or
a Reinsured company in writing.

§406.6 The contract.

The insurance contract shall become
effective upon the acceptance by the
Corporation or a Reinsured company of
a duly executed application for
insurance on a form prescribed by the
Corporation or a Reinsured company
and payment of the premium due. The
contract shall cover the nursery crop as
provided in the policy. The contract
shall consist of the application, the
policy and any amendments thereto, and
the county actuarial table. Changes
made in the contract shall not affect its
continuity from year to year. No
indemnity will be paid unless the
insured complies with all terms and
conditions of the contract. The forms

referred to in the contract are available
at the applicable service offices.

§ 406.7 The application and policy.

(a) Application for insurance on a
form prescribed by the Corporation must
be made by any person to cover such
person’s share in the nursery crop as
owner if the person wishes to
participate in the program. The
application shall be submitted to the
Corporation or a Reinsured company at
the service office on or before the
applicable sales closing date on file in
the service office.

(b) The Corporation or a Reinsured
company may discontinue the
acceptance of any application or
applications in any county upon its
determination that the insurance risk is
excessive. The Manager of the
Corporation is authorized in any crop
year to extend the sales closing date for
submitting applications in any county,
by placing the extended date on file in
the applicable service offices and
publishing a notice in the Federal
Register upon the manager's
determination that no adverse
selectivity will result during the
extended period. However, if adverse
conditions should develop during such
period, the Corporation will immediately
discontinue the acceptance of
applications.

(c) A contract in the form provided for
in this subpart will come into effect as a
continuation of the contract issued
under such prior regulations, without the
filing of a new application.

(d) The application for the 1989 and
succeeding crop years is found at
Subpart D of Part 400—General
Administrative Regulations (7 CFR
400.37, 400.38) and may be amended
from time to time for subsequent crop
years. The provisions of the Nursery
Crop Insurance Policy for the 1989 and
succeeding crop years are as follows:

Federal Crop Insurance Corporation

Nursery Crop Insurance

(This is a continuous contract. Refer to
Section 15.)

Note: This is a contract with the Federal
Crop Insurance Corporation, a United States
Government Agency. The terms of the
contract are published in the Federal Register
under the provisions of the Federal Register
Act (44 U.S.C. 1501), and may not be waived
or varied in any way by the crop insurance
agent or any other agent or employee of
FCIC.

Agreement to Insure: We will provide the
insurance described in this policy in return
for the premium and your compliance with
ALL provisions of the crop insurance
contract.
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Throughout this policy, *'you"” and "your"
refer to the insured shown on the accepted
Application and “we," “us,” and “our" refer
to the Federal Crop Insurance Corporation.
Unless the context indicates otherwise, use of
the plural form of a word includes the
singular and use of the singular form of the
word includes the plural.

1. Insured Crops.

a. The crops insured will be all nursery
crops grown in the county in standard
nursery containers which are listed on the
eligible plant listing located in the actuarial
table.

b. We do not insure any nursery crops
which:

(1) Are not grown in standard nursery
containers;

(2) Are not classified as woody,
herbaceous, or foliage landscape plants;

(3) Produce citrus fruit or other edible fruits
or berries;

(4) Are grown in the field;

(5) Are not listed on the eligible plant
listing located in the actuarial table;

(6) Have not been inspected prior to
submission of your application;

(7) Are inspected by us and determined to
be unacceptable;

(8) Are not grown in a hardiness zone listed
on the eligible plant listing for those crops; or
(9) Are not grown in accordance with the
production practices for which premium rates

have been established.

2. Causes of Loss.

a. The insurance provided is against
unavoidable damage resulting from the
following causes occurring within the
insurance period:

(1) Adverse weather conditions;

(2) Fire;

(3) Insects;

(4) Plant disease;

(5) Wildlife;

(6) Earthquake;

(7) Volcanic eruption: or

(8) If applicable, failure of the irrigation
water supply due to an unavoidable cause
occurring after insurance attaches;

unless those causes are excepted, excluded,
or limited by the actuarial table.

b. We do not insure against any loss
caused by:

(1) The neglect, mismanagement, or
wrongdoing by you, any member of your
family or household, your tenants, or
employees;

(2) The failure to follow recognized good
production practices for Nursery crops;

(3] Water contained by any governmental,
public, or private dam or reservoir project;

(4) Flooding on any unit subject to a flood
or water flowage easement;

(5) Failure or breakdown of irrigation
equipment or facilities;

(6) Failure to carry out a good irrigation
practice for the nursery crops:

(7) The inability to market the nursery crop
@s & direct result of quarantine, boycott or
refusal of an entity to accept production;

(8) Any loss of production due to fire,
where weeds and other forms of undergrowth
have not been controlled: or

(9) Any cause not specified in this policy as
an insured cause of loss.

¢. Your must not obtain any other crop
msurance under the Federal Crop Insurance

Act (Multiple Peril Crop Insurance Policy or
Federal Crop Insurance Policy) on the insured
crops. More than one policy will result in our
voiding the policies and collecting the
premium from you unless the violation of this
provision is found by us to have been
inadvertent. If we determine that the
violation was inadvertent, the policy with the
earliest date of application will be the one in
force and all other policies will be void.
Nothing in this paragraph prevents the
insured from obtaining other hail and fire
insurance not issued under the Act and which
is subject to the provisions of section 9
hereof.

d. Although your violation of a number of
federal statutes including the Federal Crop
Insurance Act may cause cancellation,
termination, or voidance of your insurance
contract, you are specifically directed to the
provisions of Title XII of the Food Security
Act of 1985 (Pub, L. 99-198) and the
regulations promulgated thereunder,
generally referred to as the sodbuster,
swampbuster, and controlled substance
provisions. Your insurance policy will be
cancelled if you are determined to be in
violation of these provisions. We will recover
any and all monies paid to you or received by
you and your premium will be refunded.

3. Nursery Crop Report.

a. You must submit an annual crop report
to us of all of your eligible nursery crops in
the county by unit, type, container size,
number of plants and wholesale price of
plants for each month of the crop year. This
report must be submitted on or before
September 30 preceding the crop year.

b. Your crop report may be revised only
with our consent.

¢. We may determine all losses on the
basis of information on your crop report or
the inventory as determined by us.

d. You must designate separately any
inventory which is not insurable. Your annual
crop report will be used as the basis to
determine your premium and the amount of
insurance for each unit. If you do not submit
the report by the reporting date, we may elect
to determine the inventory for each unit or
we may deny liability on any unit. Errors in
reporting units may be corrected by us at the
time of adjusting a loss.

4. Amount of Insurance and Coverage
Level.

a. The amount of insurance and coverage
levels are contained in the actuarial table
and must be elected on or before September
30 prior to the crop year.

b. You may change the amount of
insurance and the coverage level on or before
the sales closing date for that crop year.

5. Annual Premium.

a. The annual premium is due and payable
on or before September 30 preceding each
crop year and will be earned in full when the
policy becomes effective.

b. Coverage will not begin if the premium
due under this policy is not paid when due
and payable.

c¢. The annual premium amount of each unit
is computed in accordance with these
subsections:

(1) Develop an inventory of all eligible
containerized crops, by type of crop and
conltainer size, for each month of the
proposed policy period.

(2) Apply market values to these inventory
numbers using your wholesale price list. If
you discount prices published in your
wholesale price list, the discounted prices
must be used in calculating market values.
Record these monthly values by type of crop
on your insurance application.

(3) Add the total monthly market values
separately for each type of crop and divide
that monthly total for each crop by the
number of months in the crop year to get the
“Average Monthly Market Value.

(4) Add that Average Monthly Market
Value for each of the eligible crops in the unit
to get the “Yearly Average'.

(5) Muitiply the Yearly Average by 90% to
obtain the “Field Market Value".

(6) Multiply Field Market Value by the
coverage level.

(7) Multiply this result by the applicable
premium rate contained in the actuarial table.

6. Amounts Due Us.

a. Interest will accrue at the rate of one and
one-fourth percent (1%%) simple interest per
calendar month, or any part thereof, on any
unpaid balance due us. Interest will start on
the date that notice is issued to you for the
collection of any amount determined to be
due. Interest, penalties and costs will be
charged in accordance with 31 U.S.C. 3717
and 4 CFR 102.13. The penalty for accounts
more than 90 days past due (31 U.S.C. 3717
(e)(2)) is six percent (6%) per annum. Interest
on any amount due us found to have been
received by you because of fraud or
misrepresentation will start on the date you
received the amount with the penalty
beginning 90 days after the notice of amount
due is issued to you.

c. All amounts paid will be applied first to
costs and penalties, second to accrued
interest, and then to reduction of the
principal balance,

d. If we determine that it is necessary to
contract with a collection agency or to
employ an attorney to assist in collection,
you agree to pay all of the expenses of
collection. Those expenses will be paid
before the application of any amounts to
interest, penalties or principal.

e. Any amount due us may be deducted
from any indemnity payment due you or from
any replanting payment, or from any loan or
payment due you under any Act of Congress
or program administered by the United States
Department of Agriculture or its Agencies
and from any amounts due you form any
other United States Government Agency.

7. Insurance Period.

Insurance attaches on October 1 and ends
for each unit at the earliest of:

a. Sale or disposal of all or a portion of the
crop;

b. Final adjustment of the loss on the part
of the insured crop damaged; or

c. September 30 of the crop year.

6. Notice of Damage or Loss.

In case of damage or probable loss you
must:

a. Provide sufficient care to protect the
crop from further damage;

b. Provide us with written notice within 72
hours of your discovery of the loss and obtain
our written consent prior to:
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(1) Destroying, selling or otherwise
disposing of any crop that is damaged: or

(2) Changing or discontinuing your normal
growing practices with respect to care and
maintenance of the insured crop; and

¢. Upon our request, provide complete
copies of your nursery crop wholesale price
list for the 12 month period immediately
preceding the loss and your marketing
records for the same period.

9. Claim for Indemnity.

a. Any claim for indemnity on a unit must
be submitted to us on our form not later than
60 days after the earliest of:

{1) Your loss; or

(2) September 30 of the crop year.

b. We will not pay any indemnity unless
you:

(1) Establish the value of the insured crop
on the unit and that any loss of value has
been directly caused by one or more of the
insured causes during the insurance period:
and

(2) Furnish all information we require
concerning the loss.

c¢. The production to count {containers) will
be all plants eligible for insurance in a unit.

rd. The indemnity will not exceed the lesser
on

(1) The amount of insurance applicable to
the unit less 80% of the value of said
damaged crop which is marketable at any
time after the loss; or

(2) The amount, calculated for each unit as
follows:

(a) Subtract field market value B from field
market value A (see section 17) to determine
the total amount of loss; and

(b) Subtract therefrom the annual loss
deductible.

e. Annual Loss Deductible amounts will be
applied on an annual a gate loss
deductible bais for each individual unit
insured for the crop year. Individual insured
losses occurring on the same unit during the
crop year may be accumulated (but each loss
must be reported and valued by us). The total
amount of insured losses on a unit during the
crop year, less the annual aggreate loss
deductible applicable to that unit, is the
amount payable under this policy for that
unit during the crop year, as limited by the
amount of insurance for that unit.

f. The value of production of any insured
crop may be determined on the basis of our
field appraisals conducted after the end of
the insurance period.

g. If you elect to exclude hail and fire as
insured causes of loss and the insured crop is
damaged by hail or fire, appraisals will be
made in accordance with the applicable Form
FCI-78 or FCI-78-A, “Request To Exclude
Hail And Fire."

h. You must not abandon any part of the
insured crop to us.

i. Any suit against us for an indemnity must
be brought in accordance with the provisions
of 7 U.S.C. 1508(c). You must bring suit within
12 months of the date notice of denial of the
claim is received by you.

j- An indemnity will not be paid unless you
comply with all policy provisions.

k. Under no circumstances will we be
liable for the payment of damages
(compensatory, punitive, or other), attorney's
fees, or other charges in connection with any

claim for indemnity, whether we approve or
disapprove such claim. (State and local laws
to the contrary are not applicable to this
insurance contracts.) We will pay simple
interest computed on the net indemnity
ultimately found to be due by us or by the
final judgment of a court of competent
jurisdiction, from and including the 61st day
after the date you sign, date and submil to us
the properly completed FCIC claim form.
Interest will be paid only if the reason for our
failure to timely pay is not due to your failure
to provide information or other material
necessary for the computation or payment of
the indemnity. The interest rate will be that
established by the Secretary of the Treasury
under section 12 of the Contract Disputes Act
of 1978 (41 U.S.C. 611), and published in the
Federal Register semianually on or about
January 1 and July 1 of each year and will
vary with each publication.

I. If you die, disappear, or are judicially
declared incompetent, or if you are an entity
other than an individual and such entity is
dissolved after insurance attaches for any
crop year, any indemnity will be paid to the
person determined to be beneficially entitled
thereto.

m. If you have other fire insurance, fire
damage occurs during the insurance period,
and you have not elected to exclude fire
insurance from this policy. we will be liable
for loss due to fire only for the smaller of the
amount:

(1) Of indemnity determined pursuant to
this contract without regard to any other
insurance; or

(2) By which the loss from fire exceeds the
indemnity paid or payable under such other
insurance. (For the purpose of this
subsection, the amount of loss from fire will
be the difference between the fair market
value of the production on the unit before the
fire and after the fire).

10. Concealment or Fraud.

We may void the insurance contract on all
crops without affecting your liability for
premiums or waiving any right, including the
right to collect any amount due us, if at any
time, you have concealed or misrepresented
any material fact or committed any fraud
relating to this or any other contract with us.
The voidance will be effective as of the
beginning of the crop year with respect to
which such act or emission occurred.

11. Transfer of Right to Indemnity on
Insured Share.

If you transfer any part of your share
during the crop year, you may trnasfer your
right to the applicable indemnity. The
transfer must be on our form and approved
by us. Both you and the person to whom you
transfer your interest are jointly and
severally liable for the payment of the
premium. The transferee has all rights and
responsibilities under the contract consistent
with the transferee's interest.

12. Assignment of Indemnity.

You may assign to another party your right
to an indemnity for the crop year. The
assignment must be on our form and will not
be effective until approved in writing by us,
The assignee may submit all notices and
forms required to protect the insurance
contract and to claim an indemnity.

13. Subrogation (Recovery of loss from a
third party).

Because you may be able to recover all or a
part of your loss from someone other than us,
you must do all you can to preserve any such
right. If we pay you for your loss, then your
right of recovery will at our option belong to
us. If we recover more than we paid you plus
our expenses, the excess will be paid to you.

14. Access to Nursery.

Any person designated by us will have
access to the nursery for purposes related to
the contract.

15. Contract Term, Cancellation and
Termination Dates.

a. This contract will be in effect for the
crop year specified on the application and
may not be canceled by you for such crop
year after insurance attaches. Thereafter, the
contract will continue in force for each
succeeding crop year unless canceled or
terminated as provided in this seciton or
unless the premium is not paid.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before September
30 preceding such crop year.

c. This contract will terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before September 30 preceding such crop
year for the contract on which the amount is
due.

d. [Reserved]

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract will terminate as of
the date of death, judicial declaration, or
dissolution. If such event occurs after
insurance attaches for any crop year, the
contract will continue in force through the
crop year and terminate at the end thereof.
Death of a partner in a partnership will
dissolve the partnership unless the
partnership agreement provides otherwise, If
two or more persons having & joint interest
are insured jointly, death of one of the
persons will dissolve the joint entity.

f. The contract will terminate if no premium
is earned for three consecutive years.

16. Contract Changes.

We may change any terms and provisions
of the contract from year to year. The date by
which contract changes will be available in
your service office is June 30 preceding the
Ccrop year.

17. Meaning of Terms.

a. “Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the amount of insurance, coverage
levels, premium rates, practices, and related
information regarding crop insurance in the
county.

b. “Amount of insurance' means the value
computed by:

(1) Multiplying the Yearly Average by .9 1o
equal field market value; and

(2) Multiplying the result by the coverage
level.

c. “Annual loss deductible” means the
value computed by subtracting the maximum
limit of liability from the Field Market Value
for that unit.

d. “County" means the county shown on
the application and any additional land
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located in a local producing area bordering
on the county as shown by the actuarial
table.

e. "Crop year” means the period beginning
October 1 and extending through September
30 of the next calendar year and is
designated by the year in which the crop year
ends. (The 1988 crop year would be from
October 1, 1987 through September 30, 1988)

f. “Field Market Value “A" means the total
market value of the insured crop for the unit
involved (prior tothe loss occurrence) had
the crop been sold in your markets for the
values which would have been reasonably
expected in the month which the loss
occurred, less 10% of such market value to
eliminate costs for packing, shipping and
sales commissions or other expenses not
insured.

g. "Field Market Value “B” means the total
market value of the insured cropfor the unit
involved in the loss (following the loss
occurrence) less 10% of such market value to
eliminate costs for packing, shipping and
sales commissions or other expenses not
insured.

h. “Insured” means the person who
submitted the application accepted by us and
does not extend to any other person unless
specifically indicated on the application and
accepted by us.

i. “Insured crops" means the crops insured
under the provisions of this policy.

j. "Loss ratio” means the ratio of indemnity
to premium,

k. “Person” means a partnerhsip,
association, corporation, state, trust, or other
legal entity, and wherever applicable, a State
or a political subdivision or agency of a State.

|. “Service office” means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

m. “Tenant" means a person who rents
land from another person for a share of the
crop or a share of the proceeds therefrom.

n. “Unit" means all growing locations
within a five mile radius of the named
insured location designated on your crop
reporl. Growing locations outside of the
named insured location but within the county
must be designated in the unit or they will be
included in the closest unit listed:

18. Descriptive Headings.

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations.

All determinations required by the policy
will be made by us. If you disagree with our
determinations, you may obtain
reconsideration of or appeal those
determinations in accordance with Appeal
Regulations (7 CFR Part 400, Subpart 1.

20. Notices,

All notices reguired to be given by you
must be in writing and received by your
service office within the designated time
unless otherwise provided by the notice
fequirement. Notices required to be given
immediately may be telephone or in person
and confirmed in writing. Time of the notice
will be determined by the time of our receipt
of the written notice.

21. Dates, Reports, and Notices.

To preserve your rights under this
insurance contract you are required to file a
number of reports and notices with us by
certain dates. The actual content
requirements and time limits of those reports
and notices are set out elsewhere in this
contract and you must refer to those sections
for those requirements.

As a convenience to you and without
limitation on our rights under this contract, a
short description of most of the dates, reports
and notices have been compiled in this
section. Omission of any date, report or
notice, or any of the requirements thereof,
from this section does not relieve you of this
requirement to comply with the terms of this
contract.

a. “Application”—A form required by
Subpart D of Part 400 of 7 CFR and each
individual program regulation. The
application for insurance form must be
completed and filed in the service office prior
to the sales closing date (contained in the
actuarial table) for the first crop year for
which an insurance policy is requested by the
insured.

b. “Assignment of indemnity"—A transfer
of contract rights, made on our form, and
effective when approved by us. It is the
arrangement whereby you assign your right
to an indemnity payment to any part of your
choice for the crop year.

¢. “Claim for indemnity” {See: section 9)—
A claim made by the insured for damage or
loss to the insured crop.

d. “Contract change date”—The date by
which FCIC makes any contract changes
available for inspection in the service office
(See: section 16).

e. “Crop report"—A report required by
section 3 of this contract. This report
contains, in addition to other information, the
report of the insured's share of all inventory
of nursery crops in the county whether
insurable or uninsurable and must be filed on
or before September 30 prior to the crop year.

f. “Damage, notice of"—(See: Probable
loss, Notice of].

8. “End of insurance period, Date of "—The
date upon which the insured’s crop insurance
coverage ceases (See: section 7).

h. “Insurance attaches, Date"—QOctober 1
of the crop year.

i. “Intent to abandon, Notice of"—The
written notice to the Corporation by the
insured indicating that because of damage
from an insured cause, the insured has
decided to no longer care for the crop.

i “Probable loss, Notice of —A written
notice required to be filed in the service
office whenever an insured believes that the
nursery crops have been damaged to the
extent that a loss is probable {See: section 8).

k. “Reporting date”—The crop reporting
date (contained in the Actuarial Table) by
which you are required to report all your
insurable and uninsurable inventory in the
county in which you have a share at the time
insurance attaches.

L. *Sales closing date"—The date
contained in the actuarial table on file in the
respective service office which sets out the
final date when an application for insurance
may be filed. The sales closing date of this
policy is September 30.

Done in Washington, DC, on September19,
1988.

Edward D. Hews,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 88-21641 Filed 9-22-88; 8:45 am]
BILLING CODE 3410-08-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Ch. 1
Issuance of Quarterly Report on the
Regulatory Agenda

AGENCY: Nuclear Regulatory
Commission.

ACTION: Issuance of regulatory agenda.

SuUMMARY: The Nuclear Regulatory
Commission (NRC) has issued the NRC
Regulatory Agenda for the second
quarter, April through June, of 1988. The
agenda is issued to provide the public
with information about NRC's
rulemaking activities. Each issue of the
agenda includes information for one
quarter of the calendar year. The agenda
briefly describes and gives the status for
each rule that the NRC is considering,
has proposed, or has published with an
effective date and for each petition for
rulemaking that the NRC is considering.

ADDRESSES: A copy of this report,
designated NRC Regulatory Agenda
(NUREG-0936) Vol. 7, No. 2, is available
for inspection and copying at a cost of
ten cents per page at the Nuclear
Regulatory Commission's Public
Document Room, 2120 L. Street NW.,
Lower Level, Washington, DC 20555

In addition, the U.S. Government
Printing Office (GPO) sells the NRC
Regulatory Agenda. To purchase it, a
customer may call {202) 275-2060 or
(202) 275-2171 or write to the
Superintendent of Documents, U.S.
Government Printing Office, Post Office
Box 37082, Washington, DC 20013-7082.

FOR FURTHER INFORMATION CONTACT:
Juanita Beeson, Chief, Rules Review and
Editorial Section, Regulatory
Publications Branch, Division of
Freedom of Information and
Publications Service, Office of
Administration and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: (301) 492-8926, toll free
number (800) 368-5642.

Dated at Bethesda, Maryland, this 20th day
of September 1988,
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For the Nuclear Regulatory Commission.
Donnie H. Grimsley,
Director, Division of Freedom of Information
and Publicalions Services, Office of
Administration and Resource Management.
[FR Doc. 88-21810 Filed 9-22-88; 8:45 am|
BILLING CODE 7590-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards; Size
Standard for Refuse and Garbage
Collection Services

AGENCY: Small Business Administration.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On August 15, 1988, SBA
published in the Federal Register (52 FR
30691) a proposed rule which would
establish a size standard of $1.5 million
for “Refuse and Garbage Collection
Services" within Standard Industrial
Classification (SIC) code 4212 (Local
Trucking, Without Storage and SIC code
4953 (Refuse Systems). Because of the
degree of interest shown in this
proposed revision, SBA is extending the
comment period an additional 30 days
beyond the original date of September
14, 1988.

DATES: Comments due on or before
October 14, 1988.

ADDRESSES: All comments to: Monika
Edwards Harrison, Chairperson, Size
Policy Board, 1441 L Street, NW.—Room
601, Washington, DC 20418.

FOR FURTHER INFORMATION CONTACT:
Robert N. Ray, (202) 653-6373.

SUPPLEMENTARY INFORMATION: SBA size
standard regulations directly affect the
eligibility of firms for SBA's assistance.
Revision in the size standards can have
a major impact on firms whose
eligibility is affected by the change. A
number of firms active in the refuse
collection activity of SIC code 4212
(Local Trucking, Without Storage) and
SIC code 4953 [Refuse Systems) have
indicated that they need an extension of
30 days to properly respond to the
proposed revision in the size standard
for refuse and garbage collection firms.
SBA recognizes the importance of firms
being able to properly respond to its size
revisions and is, therefore, extending the
comment period associated with this
proposed rule an additional 30 days.
James Abdnor,

Administrator, U.S. Small Business
Administration.

|FR Doc. 88-21828 Filed 9-22-88; 8:45 am|]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 25

[Docket No. NM-32; Notice No. SC-88-6-
NM]

Special Conditions; Boeing 747-400,
Lightning and Radio Frequency (RF)
Energy Protection

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Boeing Model 747-400
airplane. This airplane will have novel
or unusual design features associated
with a number of high technology
avionic systems including cathode ray
tube engine and flight information
displays, full authority digital engine
controls, and electrical flap actuator
systems. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for the
protection from the effects of lighting
and the susceptibility to external radio
frequency (RF) energy sources. This
notice contains safety standards which
the Administrator finds necessary to
ensure that critical and essential
functions of systems in the 747-400 are
maintained.

DATE: Comments must be received on or
before November 7, 1988.

ADDRESS: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Regional Counsel, Attn: Rules Docket
(ANM-7), Docket No. NM-32, 17900
Pacific Highway South, C-689686, Seattle,
Washington, 98168; or delivered in
duplicate to the Office of the Regional
Counsel at the above address.
Comments must be marked: Docket No.
NM-32. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Gene Vandermolen, Flight Test and
Systems Branch, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, FAA, 17900 Pacific
Highway South, C-68966, Seattle,
Washington, 98168, telephone (206) 431—
2157.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed special conditions by
submitting such written data, views, or

arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator before taking action on
this proposal. The proposal contained in
this notice may be changed in light of
comments received. All comments
submitted will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit with those comments a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. NM-32." The
postcard will be date/time stamped, and
returned to the commenter.

Background

On May 17, 1985, the Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington, 98124~
2207, submitted an application to amend
Type Certificate A20WE to include the
Boeing Model 747-400 series airplane
This airplane is a derivative version of
the existing Model 747-300 series
airplane. The 747400 will be delivered
with PW4000, CF6-80C2, or RB211-524G
engines with full authority digital engine
controls. Maximum takeoff gross weight
will be increased to 870,000 Ibs. Cockpit
controls will be simplified and
automated for operation by a crew of
two. Appropriate hydraulics, avionics,
pneumatic, and environment control
system changes will be made. An
optional fuel tank is being offered in the
horizontal tail section. Carbon brakes
with digital anti-skid will be
incorporated. Scheduled completion
date for certification is December 1988.

Lightning Protection

The Boeing Model 747400 airplane
will be certificated with a number of
high technology avionic systems :
including cathode ray displays of engine
and flight instruments, full authority
digital engine controls, and electrical
flap actuator systems. These electronic
systems may be vulnerable to lighting
induced transients (indirect effects) thal
could be generated by a lightning strike
to, or in the vicinity of, the airplane.

These systems, which may be
designed to perform critical as well as
essential functions, may be susceptible
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to disruption to both command/response
signals and the operational mode logic
as a result of electrical and magnetic
interference. To ensure that a level of
safety is achieved equivalent to that of
existing aircraft, a special condition is
being proposed which requires that the
critical and essential system functions
be designed and installed to preclude
component damage and interruption of
function due to both direct and indirect
effects of lightning. To provide a means
of compliance with this proposed
special condition, a clarification of the
threat for lightning is needed.

Discussion

The following “threat definition" is
proposed as a basis to use in
demonstrating compliance with the
lightning protection special condition. It
is based on SAE Report AE4L-87-3.

The lightning current waveforms
(Components A, D and H) defined
below, along with the voltage
waveforms in Advisory Circular (AC)
20-53A, will provide a consistent and
reasonable standard which is
acceptable for use in evaluating the
effects of lightning on the airplane.
These waveforms depict threats that are
external to the airplane. How these
threats affect the airplane and its
systems depend upon their installation
configuration, materials, shielding,
airplane geometry, etc. Therefore, tests
(including tests on the completed
airplane or an adequate simulation)
and/or verified analysis need to be
conducted in order to obtain the
resultant internal threat to the installed
systems. The propulsion control systems
may then be evaluated with this internal

threat in order to determine their
susceptibility to upset and malfunction.

To evaluate the induced effects to
these systems, three considerations are
required:

1. First Return Stroke: (Severe
Strike—Component A, or Restrike—
Component D). This external threat
needs to be evaluated to obtain the
resultant internal threat and to verify
that the level is sufficiently below the
equipment "hardness” level; then

2. Multiple Stroke Flash: (Ya
Component D). A lightning strike is
often composed of a number of
successive strokes, referred to as a
multiple-stroke. Although multiple
strokes are not necessarily a salient
factor in a damage assessment, they can
be the primary factor in a system upset
analysis. Multiple strokes can induce a
sequence of transients over an extended
period of time. While a single event
upset of input/output signals may not
affect system performance, multiple
signal upsets over an extended period of
time (2 seconds) may affect the systems
under consideration. Repetitive pulse
testing and/or analysis needs to be
carried out in response to the multiple
stroke environment to demonstrate that
the system response meets the safety
objective. This external multiple stroke
environment consists of 24 pulses and is
described as a single Component A
followed by 23 randomly spaced
restrikes of % magnitude of Component
D (peak amplitude of 50,000 amps), all
within 2 seconds. An analysis or test
needs to be accomplished in order to
obtain the resultant internal threat
environment for the system under
evaluation,

And,

3. Multiple Burst: (Component H). In-
flight data-gathering projects have
shown bursts of multiple, low amplitude,
fast rates of rise, short duration pulses
accompanying the airplane lightning
strike process. While insufficient energy
exists in these pulses to cause direct
(physical damage) effects, it is possible
that indirect effects resulting from this
environment may cause upset to some
digital processing systems.

The representation of this interference
environment is a repetition of low
amplitude, high peak rate of rise, double
exponential pulses which represent the
multiple bursts of current pulses
observed in these flight data gathering
projects. This component is intended for
an analytical (or test) assessment of
functional upset of the system. Again, it
is required that this component be
translated into an internal
environmental threat in order to be
used. This “Multiple Burst” consists of
24 random sets of 20 strokes within a
period of 2 seconds. Each set of 20
strokes is made up of 20 “Multiple
Burst” waveforms randomly distributed
within a period of one millisecond. The
individual “Multiple Burst" waveform is
defined below.

The following current waveforms
constitute the “Severe Strike"
(Component A), “Restrike” (Component
D), “Multiple Stroke” (%2 Component D),
and the “Multiple Burst” (Component
H). These components are defined by
the following double exponential
equations:
i(t)=10 (e™-e™)
where:

t=time in seconds,

i=current in amperes, and

Severe strike
(component A)

Restrike
{co .

Multiple stroke
(Y covg;)onent

Mulliple burst
(commmem

1o, amp.

a, sec™?

b, sec™!

|Thcie equations produce the following characteristics;
peak...

and
(01/d1) e (amp/sec)

di/dt, (amp/sec)

Action integral (amp? sec)

=218,810
=11,354
=647,265

=200 KA

=14x10""!
=@t=0+sec
=1.0x101!
=@t=.5us

108,405
22,708
1,294,530

100 KA

1.4 101!
@t=0+sec
1.0 10!
@t=.25us

54,703
22,708
1,294,530

50 KA

10,572
187,191
19,105,100

10 KA

=2.0x10%

0.25x10¢°

Protection From Unwanted Effects of
Radio Frequency (RF) Energy

Airplane designs which utilize metal
skins and mechanical command and
control means have traditionally been
shown to be immune from the effects of
RF energy from ground-based
Iransmitters. With the trend toward

increased power levels from these
sources, plus the advent of space and
satellite communications, coupled with
electronic command and control of the
airplane, the immunity of the airplane to
RF energy must be established. No
universally accepted guidance to define
the maximum energy level in which

civilian airplane system installations
must be capable of operating safely has
been established.

It is not possible to precisely define
the RF energy to which the airplane will
be exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for RF energy, and
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coupling to cockpit installed equipment
through the cockpit window apertures is
undefined. Based on surveys and
analysis of existing RF emitters, an
adequate level of protection exists when
compliance with the RF special
condition is shown with paragraph 1 or
2 below:

1. A minimum RF threat of 100 volts
per meter average electric field strength
from 10 KHz to 20 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. An RF threat external to the
airframe of the following field strengths
for the frequency ranges indicated.

Frequency Avefamg)e V| peak (V/m)
10 KHz-3MHz...........c.c00. 100 100
3 MHz-30 MHz ... 1,000 1,000
30 MHz-100 MHz... 100 100
100 MHz-200 MHz. 200 3,000
200 MHz-1 GHz 2,000 6,000
1 GHz-2 GHz...... 2,000 14,000
2 GHz-8 GHz...... 600 14,000
8 GHz-10 GHz.... 2,000 14,000
10 GHz-40 GHz 1,000 8,000

To establish the values in paragraph 2
above, an analysis was performed using
a model of U.S. airspace and the
Electromagnetic Compatibility Analysis
Center (ECAC) data base, which
contains the characteristics of all U.S.
emitters. This analysis assumed a
minimum separation distance between
the airplane and emitters as follows: in
the airport environment, 250 ft. for fixed
emitters and 50 ft. for mobile emitters;
for the air-to-air environment, 50 ft. from
interceptor aircraft and 500 ft. from non-
interceptor aircraft; for the ground-to-air
environment, 500 ft.; and for the ship-to-
air environment, 1,000 ft. The results of
this analysis were then combined with
the results of a study of emitters in
European countries. The above values
are therefore believed to represent the
worst case external threat levels to
which an airplane would be exposed in
the operating environment.

Type Certification Basis

The type certification (TC) basis for
the Boeing Model 747-400 series
airplane is proposed to be Part 36 of the
Federal Aviation Regulations (FAR),
Special Federal Aviation Regulation
(SFAR), No. 27-6, and Part 25 of the FAR
as amended by Amendments 25-1
through 25-59, with the following
exceptions: § 25.571 of Amendment 25-9;
§§ 25.251; 25.305, 25.607, 25.657, and

25.683 of Amendment 25-22; § 25.1401 of
Amendment 25-26; §§ 25.787 and 25.812
of Amendment 25-31; § 25.675 of
Amendment 25-37; § 25.1438 of
Amendment 25-40; §§ 25.107, 25.109 and
25.149 of Amendment 25-41; §§ 25.331,
25.351. 25.789, and 25.809 of Amendment
25-45; § 25.772 of Amendment 25-46;
and § 25.785 of Amendment 25-50 and
§§ 25.365 and 25.783 of Amendment 25—
53. As proposed, the requirements of the
following sections do not apply to this
type design because the original
certification basis, which did not include
these sections, has been determined to
be adequate: §§ 25.631, 25,832, 25,858,
and 25.1529. The TC basis includes
special conditions, exemptions, and
equivalent safety findings which are
part of the model 747-300 series
certification basis. These exceptions,
existing exemptions and the noise and
environmental requirements are not
pertinent to these special conditions.
Special conditions concerning flight
deck electronic displays, overhead crew
rest accommodations, and the reliability
of electronic engine controls and thrust
management systems are also being
considered.

Special conditions may be issued and
amended, as necessary, as a part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with § 21.101(b)(2) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49 after public
notice as required by §§ 11.28 and
11.29(b), effective October 14, 1980, and
may become part of the type
certification basis in accordance with
§ 21.101.

Conclusion: This action affects only
certain unusual or novel design features
on one model series of airplanes. It is
not a rule of general applicability and
affects only the manufacturer who
applied to the FAA for approval of these
features on the airplane.

List of Subjects in 14 CFR Parts 21 and
25

Air Transportation, Aircraft, Aviation
safety, Safety.

The Proposed Special Conditions

Accordingly, the FAA proposes the
following special conditions as part of
the type certification basis for the
Boeing Model 747-400 series airplane.

1. The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 1344, 1348(c), 1352,
1354(a), 1355, 1421 through 1431, 1502,
1651(b)(2) 42 1.S.C. 1857{-10, 4321 et seq.;

E.O. 11514; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12, 1983).

2. Lightning Protection. Each
electronic system which performs
critical functions must be designed and
installed to ensure that the operation
and operational capabilities of these
critical functions are not affected when
the airplane is exposed to lightning.

Each essential function of new or
modified electronic systems or

installations must be protected to ensure

that the essential function can be
recovered after the airplane has been
exposed to lightning,

For the purpose of these special
conditions, the following definitions
apply:

Critical Functions. Functions whose
failure would contribute to or cause a
failure condition which would prevent
the continued safe flight and landing of
the airplane.

Essential Functions. Functions whose
failure would contribute to or cause a
failure condition which would
significantly impact the safety of the
airplane or the ability of the flightcrew
to cope with adverse operating
conditions.

3. Protection from Unwanted Effects
of Radio Frequency (RF) Energy. The
airplane attitude information displayed
by the Integrated Display System, the
Electrical Flap Actuator System, and the
Full Authority Digital Engine Control
System must be designed and installed
to ensure that the operation and
operational capabilities of these critical
functions are not adversely affected
when the airplane is exposed to high
energy RF fields.

Issued in Seattle, Washington, on
September 14, 1988.

Darrell M. Pederson,

Manager, Acting Transport Airplane
Directorate, Aircraft Certification Service,
Northwest Mountain Region.

[FR Doc. 88-21844 Filed 9-22-88; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 88-CE~25-AD]

Airworthiness Directives; Beech 33,
T34, 35, 36, T42, 55, 56, and 95 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This Notice proposes to
adopt a new Airworthiness Directive
(AD), applicable to certain Beech 33,
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T34, 35, 36, T42, 55, 56, and 95 Series
airplanes which would require repetitive
inspections of the magnesium elevator
control fittings for cracks and
replacement of any found cracked with
an aluminum fitting. The FAA has
received serveral reports of these
fittings cracking in service. Cracking of
the magnesium fittings, if allowed to go
uncorrected, may result in vibration,
loss of elevator control, and possible
loss of the airplane.

pATES: Comments must be received on
or before November 25, 1988.
ADDRESSES: Beech Service Bulletin
Number 2242, Revision 1, dated August
1988, applicable to this AD may be
obtained from Beech Aircraft
Corporation, Commercial Service, Dept.
52, P.O. Box 85, Wichita, Kansas 67201-
0085. This information also may be
examined at the Rules Docket at the
address below. Send comments on the
proposal in triplicate to Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 88-CE-25-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106, Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Larry Engler, Federal Aviation
Administration, Wichita Aircraft
Certification Office, ACE-120W, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
Telephone (316) 9464409,
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
triplicate to the address specified above.
All communications received on or
before the closing date for comments
specified above will be considered
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in the light of
comments received. Comments are
specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
bersons. A report summarizing each
FAA public contact concerned with the

substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 88-CE~25-
AD, Room 1558, 601 East 12th Street,
Kansas City, Missouri 64106,
Discussion

Inspection of the elevator magnesium
control fittings on Beech 33, T34, 35, 36,
T42, 55, 56, and 95 Series airplanes
revealed several that were cracked in
the vicinity of the four holes used to
attach the fitting to the elevator and in
areas around the fitting lightening holes.
There has been one report of an in-flight
failure of this fitting which resulted in
the loss of elevator control and severe
vibrations. Failure of this fitting could
result in the loss of the airplane. As a
result, Beech has developed Service
Bulletin Number 2242 Revision 1, dated
August 1988, that defines procedures to
inspect these fittings, and if found
cracked, replacement with an aluminum
alloy casting.

Since the condition described is likely
to exist or develop in other Beech
Models of the same design, the proposed
AD would require compliance with the
Beech service bulletin on Beech 33, T34,
35, 36, T42, 55, 56, and 95 Series
airplanes.

The FAA has determined there are
approximately 15,000 airplanes affected
by the proposed AD. The cost of labor
and parts in the proposed AD is
estimated to be $1120 per airplane. The
total cost is estimated to be $16,800,000
to the private sector. The cost of
compliance with the proposed AD is so
small that it would be necessary that a
small entity own four or more of the
affected airplanes for there to be a
significant financial impact on these
entities. Few, if any, small entities will
own this many of the affected airplanes.

The regulations set forth in this notice
would be promulgated pursuant to
authority in the Federal Aviatioin Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt State law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment,

Therefore, I certify that this action (1)
is not a major rule under the provisions
of Executive Order 12291, (2) is not a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) and (8) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES”.

List of Subjects in 14 CFR Part