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Presidential Documents

Title 3—

The President

Proclamation 5859 of September 13, 1988

National Hispanic Heritage Week, 1988

By the President of the United States of America

A Proclamation

Across the centuries and all around our land, people of Hispanic descent from
Europe and throughout the Americas have written countless chapters in the
unique saga of the United States. Let us pause during National Hispanic
Heritage Week, 1988, to reflect on the many and varied cultural heritages of
Hispanic Americans and on the continuing and growing part these citizens
play in affirming America's heritage of faith, freedom, brotherhood, and
opportunity, and in creating that heritage anew.

Hispanic Americans give many gifts to our Nation, such as perpetuating the
traditions of their ancestral homelands and offering a great array of talents
and insights as they achieve and excel in every area of endeavor. But perhaps
their most notable gift is their testimony about the power of the American
dream to inspire miracles. The accomplishments of Hispanic Americans
through the years remind all of us that in America we are blessed with the
freedom to live, work, and worship in peace and to build a better life for
ourselves and our children. Generations of proud, hardworking, enterprising
Hispanic Americans have strengthened our communities and fought for our
country. They have believed in America’s miraculous promise and have
helped preserve that promise for the future.

This is good reason during National Hispanic Heritage Week for every citizen
who loves our Nation to salute Hispanic Americans. We should do so in
gratitude for their love of this country and for the many ways they have
expressed that love in accordance with the creed, *Creemos en milagros—we
believe in miracles.”

In recognition of the outstanding achievements of Hispanic Americans, the
Congress, by Joint Resolution approved September 17, 1968 (Public Law 90-
498), has authorized and requested the President to issue annually a proclama-
tion designating the week including September 15 and 16 as “National Hispan-
ic Heritage Week."

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning September 11, 1988, as
National Hispanic Heritage Week. I call upon the people of the United States
to observe this week with appropriate ceremonies and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this 13th day of
September, in the year of our Lord nineteen hundred and eighty-eight, and of
the Independence of the United States of America the two hundred and
thirteenth.

[FR Doc. 88-21295 2;

Filed 9-14-88; 2:31 pm]
Billing code 3195-01-M

Editorial note: For the President's remarks of Sept. 13 on signing Proclamation 5859, see the
Weekly Compilation of Presidential Documents (vol. 24, no. 37).
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Presidential Documents

Proclamation 5860 of September 13, 1988

National OQutpatient Ambulatory Surgery Week, 1988

By the President of the United States of America

A Proclamation

National Outpatient Ambulatory Surgery Week, 1988, reminds us that more
and more surgeries are being done on an outpatient basis in either hospital
outpatient departments or separate ambulatory surgery centers. Almost 87
percent of hospitals offered ambulatory surgery in 1986, compared with 65
percent in 1980. Advances in medical technology and care are among the
factors causing the American people and health care professionals alike to
consider outpatient surgery as often less expensive, more convenient, and less
time-consuming than inpatient surgery with hospital stays.

Outpatient surgery is also found to reduce hospital costs and to provide good
health care—and professionals believe that its combination of superior health
care and little disruption to patients’ daily lives does speed recovery. As
America's scientific and medical research efforts continue to foster improve-
ments in medical techniques and equipment, the public can surely benefit from
further awareness of outpatient surgery. That is the purpose National Outpa-
tient Ambulatory Surgery Week seeks to fulfill, and the reason all of us should
heed its message.

The Congress, by House Joint Resolution 583, has designated the week
beginning September 11, 1988, as “National Outpatient Ambulatory Surgery
Week" and authorized and requested the President to issue a proclamation in
observance of this occasion.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning September 11, 1988, as
National Outpatient Ambulatory Surgery Week. I call upon the people of the
United States to observe this week with appropriate ceremonies and activi-
ties.

IN WITNESS WHEREOF, I have hereunto set my hand this thirteenth day of
September, in the year of our Lord nineteen hundred and eighty-eight, and of
the Independence of the United States of America the two hundred and
thirteenth.

. @ eraalo\ p\LﬂgM

Filed 8-14-88; 2:32 pm)
Billing code 3195-01-M
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890

Federal Employees Health Benefits
Program; Medically Underserved
Areas for 1989

AGENCY: Office of Personnel
Management.

AcTiON: Notice of medically
underserved areas for 1989.

suMmaRy: The Office of Personnel
Management has completed its annual
determination of the states that qualify
as Medically Underserved Areas under
the Federal Employees Health Benefits
(FEHB) Program for calendar year 1989.
This determination is necessary to
comply with a provision of FEHB law,
which mandates special consideration
for enrollees of certain FEHB plans who
received covered health services in
states with critical shortages of primary
care physicians.

EFFECTIVE DATE: January 1, 1989,

FOR FURTHER INFORMATION CONTACT:
Eleanor P. Goodwin, Chief, Insurance
Policy Division, Office of Retirement
and Insurance Policy, Retirement and
Insurance Group, OPM, Room 4351, 1900
E Street NW,, Washington, DC 20415,
telephone (202) 632-4634.
SUPPLEMENTARY INFORMATION: FEHB
law (5 U.S.C. 8902(m)(2)) mandates
special consideration for enrollees of
certain FEHB plans who receive covered
health services in states with critical
shortages of primary care physicians.
Such states are designated as Medically
Underserved Areas for purposes of the
FEHB program and the law requires
payment to all qualified providers in
these states.

FEHB regulations (5 CFR 890.701, as
published in the Federal Register on July
28, 1988 (53 FR 28366)), require OPM to
make an annual determination of the

states that qualify as Medically
Underserved Areas for the next
calendar year by comparing the latest
Department of Health and Human
Services state-by-state population
counts on primary medical care
manpower shortage areas with U.S.
Census figures on state resident
population. Accordingly, for calendar
year 1989, OPM has determined that the
following states are Medically
Underserved Areas under the FEHB
Program: Alabama, Louisiana,
Mississippi, New Mexico, North Dakota,
South Dakota, West Virginia.

U.S. Office of Personnel Management.
Constance Horner,

Director.

[FR Doc. 88-21217 Filed 9-15-88; 8:45 am|
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 910

[Lemon Regulation 631]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 631 establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
286,500 cartons during the period
September 18 through September 24,
1988. Such action is needed to balance
the supply of fresh lemons with market
demand for the period specified, due to
the marketing situation confronting the
lemon industry.

DATES: Regulation 631 (§910.931) is
effective for the period September 18
through September 24, 1988.

FOR FURTHER INFORMATION CONTACT:
Raymond C. Martin, Section Head,
Volume Control Programs, Marketing
Order Administration Branch, F&V,
AMS, USDA, Room 2523, South Building,
P.O. Box 96456, Washington, DC 20090-
6456; telephone: (202) 447-5697.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has

been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
(the “Act,” 7 U.S.C. 601-674), as
amended. This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1988-89. The
committee met publicly on September
13, 1988, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
unanimously recommended a quantity
of lemons deemed advisable to be
handled during the specified week. The
committee reports that the demand is
steady.

Pursuant to 5 U.S.C. 553, it is further
found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in further public procedure with
respect to this action and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because of insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared purposes of
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the Act. Interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, It is necessary, in order to
effectuate the declared purposes of the
Act, to make these regulatory provisions
effective as specified, and handlers have
been apprised of such provisions and
the effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.
For the reasons set forth in the

preamble, 7 CFR Part 910 is amended as
follows:

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 910.931 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§910.931 Lemon Regulation 631.

The quantity of lemons grown in
California and Arizona which may be
handled during the period September 18,
1988, through September 24, 1988, is
established at 286,500 cartons.

Dated: September 14, 1988.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 88-21289 Filed 9-15-88; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 926

California Tokay Grapes; Expenses
and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

suMMARY: This final rule regarding
California Tokay grapes will authorize
expenses and establish an assessment
rate under Marketing Order 826 for the
1988-89 fiscal period. Authorization of
this budget will allow the Tokay
Industry Committee to incur expenses
reasonable and necessary to administer
the program. Funds for this program will
be derived from assessments on
handlers.

EFFECTIVE DATES: April 1, 1988 through
March 31, 1989.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and

Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-64586, telephone 202-447-5331.
SUPPLEMENTARY INFORMATION:

This final rule is issued under
Marketing Order No. 926 [7 CFR Part
926], regulating the handling of Tokay
grapes grown in San Joaquin County,
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended [7 U.S.C. 601-
674], hereinafter referred to as the Act.

This final rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major"
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are 9 handlers of California
Tokay grapes under this marketing
order, and approximately 390 California
Tokay grape producers. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.2] as those
having annual gross revenues for the
last three years of less than $500,000,
and small agricultural service firms are
defined as those whose gross annual
receipts are less than $3,500,000. The
majority of the handlers and producers
may be classified as small entities.

The marketing order requires that the
assessment rate for a particular fiscal
year shall apply to all assessable grapes
handled from the beginning of such year.
An annual budget of expenses is
prepared by the committee and
submitted to the Department of
Agriculture for approval. The members
of the committee are handlers and
producers of grapes. They are familiar
with the committee’s needs and with the
costs for goods, services and personnel
in their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected
shipments of grapes. Because that rate is
applied to actual shipments, it must be
established at a rate which will produce
sufficient income to pay the committee's
expected expenses. A recommended
budget and rate of assessment is usually
acted upon by the committee before the
season starts, and expenses are incurred
on a continuous basis. Therefore, budget
and assessment rate approval must be
expedited so that the committee will
have funds to pay its expenses.

The Tokay Industry Committee met on
July 25, 1988, and unanimously
recommended a 1988-89 budget of
$73,125 and an assessment rate of $0.175
per 23-pound lug. Last season's budget
was $55,050 with an assessment rate of
$0.16. Major expense items are market
development, $44,200 (as compared to
$26,125 for 1987-88) and administrative
expenses, $28,925. The assessment rate,
when applied to anticipated shipments
of 400,000 lugs will yield $70,000 in
assessment revenue. This amount along
with interest income and reserve funds
will be adequate to cover budgeted
expenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be
significantly offset by the benefits
derived from the operation of the
marketing order. Therefore, the
Administrator of AMS has determined
that this action will not have a
significant economic impact on a
substantial number of small entities.

A proposed rule was published in the
Federal Register [53 FR 31704, August 19,
1988). That document contained a
proposal to add § 926.227 to establish
expenses and an assessment rate for the
Tokay Industry Committee. That rule
provided that interested persons could
file comments through August 29, 1988.
No comments were received.

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses will tend to
effectuate the declared policy of the Act.

The action should be expedited
because the committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis. In addition, handlers are aware of
this action which was recommended by
the committee at a public meeting.
Therefore, the Secretary also finds that
good cause exists for not postponing the
effective date of this action until 30 days
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after publication in the Federal Register
[5 U.S.C. 553].

List of Subjects in 7 CFR Part 926

Marketing agreements and orders,
Tokay grapes (California).

For the reasons set forth in the
preamble, 7 CFR Part 926 is amended as
follows:

PART 926—TOKAY GRAPES GROWN
IN SAN JOAQUIN COUNTY,
CALIFORNIA

1. The authority citation for 7 CFR
Part 926 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. Section 926.227 is added to read as
follows:

Note: This section prescribes the annual
assessment rate and will not be published in
the Code of Federal Regulations.

§926.227 Expenses and assessment rate.
Expenses of $73,125 by the Tokay
Industry Committee are authorized and
an assessment rate of $0.175 per 23-
pound lug of grapes is established for
the fiscal year ending March 31, 1989.
Unexpended funds may be carried over
as a reserve.
Dated: September 12, 1988.
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division.
[FR Doc. 88-21142 Filed 9-15-88; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 987
[Docket No. AMS-FV-88-049]

Domestic Dates Produced or Packed
in Riverside County, California; Final
Rule Disallowing Handlers to Dispose
of Utility Dates in Human Consumption
Outlets, and Conforming Changes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule increases the
minimum quality of dates for export to
Mexico, for use in date products for
human consumption, and for donations
to needy persons. Under the new
regulations, dates exported to Mexico
will have to meet U.S. Grade C
requirements, dates used for products
will have to meet modified U.S, Grade C
requirements, and donated dates will
have to be at least product date quality.
The current authority allowing utility
dates to be used in these outlets has
been in effect since the early 1970's. The
industry reports that there are sufficient
supplies of better quality dates for use in

these outlets. This final rule returns the
quality level to that in effect prior to the
early 1970’s.

EFFECTIVE DATE: October 1, 1988,

FOR FURTHER INFORMATION CONTACT:
Patrick A. Packnett, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456; telephone 202-475-3862.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order 987 (7 CFR Part 987), regulating
the handling of domestic dates produced
or packed in Riverside County,
California. This order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the Act.

This rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 26 handlers
of dates subject to regulation under this
marketing order, and there are
approximately 135 producers of this
commodity in the regulated area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having gross annual revenues for the
last three years of less than $500,000,
and small agricultural services firms are
defined as those whose gross annual
revenues are less than $3,500,000. The
majority of handlers and producers of
dates produced or packed in California
may be classified as small entities.

Notice of this action was published in
the Federal Register on July 15, 1988 (53
FR 26784). The comment period ended
August 15, 1988. No comments were
received.

This final rule changes § 987.112a of
Subpart—Administrative Rules (7 CFR
987.101-987.172) to discontinue authority
specified therein allowing handlers to
ship dates inspected and certified as

utility dates to Mexico, and to dispose of
such dates for use or use them in certain
products for human consumption.
Section 987.152(b)(2) of that subpart also
is changed disallowing donations of
such dates to needy persons. These
changes will raise the minimum quality
requirements for these outlets from
utility quality to U.S. Grade C or
modifications thereof. The changes in

§ 987.161 and § 987.164 of the same
supart are conforming changes in
recognition of the changes in § 987.112a.
These changes are based upon a
unanimous recommendation of the
California Date Administrative
Committee, which works with the
Department in administering the
marketing order program.

When the marketing order for dates
was amended in 1978 (7 CFR Part 987, 43
FR 4249, February 1, 1978), the term
“substandard dates” was changed to
“utility dates.” However, not all
references to substandard dates were
changed in the Code of Federal
Regulations, including § 987.56. For the
purposes of this rulemaking, all
references in the order to “‘substandard
dates" should be interpreted to mean
“utility dates.”

Section 987.56 specifies outlets for
utility dates and cull dates. Such dates
may be disposed of without inspection,
but only in feed, non-table syrup,
alcohol, or brandy outlets, or in such
other outlets for non-human food
products as the committee, with the
approval of the Secretary, may specify.
That section also provides that
whenever the committee concludes and
the Secretary finds that the use of utility
dates of any variety in certain products
for human consumption would tend to
effectuate the declared policy of the Act,
the Secretary shall specify such
products, and dates of such variety that
are inspected and certified as utility
dates may be disposed of for use, or
used, in such products. Similar
procedures also are specified for the
disposition of utility dates through any
export outlet.

Utility dates are dates which fail to
meet the minimum quality requirements
for marketable dates primarily because
of an excess of defects such as off-color,
deformity, scarring, or broken skin.
These defects detract from the dates’
appearance but not their edibility.
Because of this, such dates are
acceptable in some seasons for
donations, use in products or export
outlets, as for example, when supplies of
marketable dates are less than market
needs.

A typical date crop consists of about
38 percent modified U.S. Grade B (for
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packaged domestic market use}, 20
percent export grade (somewhat better
than U.S. Grade C), 35 percent product
quality (U.S. Grade C), 5 percent utility,
and 2 percent culls (which are not
marketable for human consumption
because they are unwholesome).

In the early 1970's, a strong demand
existed for dates and date products
domestically and in Mexico, but the
supply of marketable dates to meet
these and other market needs was
insufficient. To augment supplies, the
committee recommended that lower
quality utility dates be permitted to be
used for date products for human
consumption and for export to Mexico.
Based on the evidence presented, the
Department implemented that
recommendation. The California date
industry enjoyed relatively strong
market conditions throughout the 1970's
and early 1980's. However, the demand
for dates started to weaken in 1984. The
industry currently has an abundant
supply of product quality dates, and
expects to start the 1988-89 marketing
season on October 1 with a more-than-
two-year supply.

Accordingly, the committee
recommended that the use of utility
dates in human consumption outlets be
ended, effective September 30, 1988, the
end of the crop year. This action will
return the quality standard to the level
for human consumption outlets which
existed prior to the relaxation in the
early 1970's, and thereby require that
better quality dates be made available
for products for human consumption, for
export to Mexico, and for needy person
donations. The committee expects this,
together with its ongoing market
promotion program instituted two
seasons ago, to stimulate buyer interest
and improve market conditions. Utility
dates usually comprise such a very
small part of the date crop that no
shortage of dates will result from this
change.

Dates inspected and certified as utility
dates prior to October 1, 1988, the
effective date of this action, will be
eligible for needy person donations,
disposal in product outlets, and for
export to Mexico. On or after October 1,
1988, utility dates must be disposed of in
feed, non-table syrup, alcohol, or brandy
outlets, or in such other outlets for non-
human food products as the committee,
with the approval of the Secretary, may
specify. To be eligible as product dates,
dates will have to meet at least modified
U.S. Grade C requirements, and for
export to Mexico at least the
requirements of U.S. Grade C. Dates for
donations will have to be at least

product date quality, but not package
date quality.

To implement the committee's
recommendation, the first sentence in
§ 987.112a(d)(3) will specify that dates of
any variety identified as “Export-
Mexico,” and inspected and certified as
at least meeting the requirements of U.S.
Grade C, may be exported to Mexico.
This change raises the minimum quality
for export to Mexico from utility quality
to U.S. Grade C. In addition, paragraph
(f) of this section, specifying that utility
dates may be disposed of by handlers in
the same outlets and subject to the same
requirements prescribed in paragraph
(e} for product dates, or may be
exported to Mexico, will be removed.
This change raises the minimum
requirements for product dates from
utility quality to U.S. Grade C, and
continues the exception that mashing
and mechanical injury not affecting
eating quality will not be considered in
determining the defect factor.

In § 987.152(b)(2), the minimum
quality of donated dates will be
increased from utility to at least the
requirements for product dates. The
committee believes this action is
necessary to make better quality dates
available for this purpose. For the last
two seasons, no dates have been
donated under this program.

In addition, conforming changes are
made in § 987.161, regarding handler
carryover, and § 987.164, regarding
reports of shipments. References in the
sections to utility dates will be removed
in conformity with the regulation
changes discontinuing the use of such
dates in human consumption outlets.

Based on available information, the
Administrator of AMS has determined
that the issuance of this final rule will
not have a significant economic impact
on a substantial number of small
entities. It is the Department's view that
discontinuing the use of utility dates for
export to Mexico, or disposal as
products for human consumption, or for
manufacture into such products, will
benefit the date industry by improving
market conditions and fostering
increased date sales with little impact
on handler or grower costs. The
expected market improvements
contemplated by this action, and
benefits resulting from them, will offset
any additional costs incurred. The
Department has no information to
conclude that discontinuing the use of
utility dates for donation would
adversely affect handler or grower
costs.

After consideration of the information
and recommendation submitted by the
committee, it is found that this action

will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553). It is important that the
changes hereinafter set forth be in effect
on October 1, 1988, the beginning of the
1988-89 crop year. September 30, 1988,
the end of the 1987-88 crop is a logical
date for ending the use of utility dates
for human consumption product outlets
for needy person donations or for export
to Mexico. In addition, no comments
were received concerning the proposed
rule. The information collection
requirements contained in this rule have
been previously approved by the Office
of Management and Budget and
assigned OMB No. 0581-0077.

List of Subjects in 7 CFR Part 937

Marketing agreements and orders,
Dates, California.

For the reasons set forth in the
preamble, 7 CFR Part 887 is amended as
follows (The following changes will be
published in the Code of Federal
Regulations.

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CALIFORNIA

1. The authority citation for 7 CFR
Part 987 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2.In § 987.112a, the first sentence of
paragraph (d)(3) is revised, paragraph (f)
is removed, and paragraphs (g) and (h)
are redesignated as paragraphs (f) and
(g), respectively, to read as follows:

§987.112a Grade, size, and container
requirements for each outiet category.

* . - - *

[d) S 9

(3) Dates of any variety identified as
“Export-Mexico" and inspected and
certified as at least meeting the
requirements of U.S. Grade C may be
exported only to Mexico. * * *

* - - . -

§987.152 [Amended]
3. In the first sentence of

§ 987.152(b)(2), the words “Utility or"
are removed.

§987.161 [Amended]

4. In the second sentence of § 987.161,
the words “and utility dates™ are
removed from paragraph (c).

5. In § 987.164, the section heading
and the first sentence are revised to
read as follows:
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§987.164 Shipments of product dates and
disposition of restricted dates in approved
product outlets.

Each handler shall file with the
Committee a completed CDAC Form No.
8 showing the shipment of each lot of
product dates or the disposition of
restricted dates in approved product
outlets, * * *

Dated: September 13, 1988.

William J. Doyle,

Associate Deputy Director, Fruit and
Vegetable Division.

[FR Doc. 88-21218 Filed 8-15-88; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 1065
[DA-88-116]

Milk In the Nebraska-Western lowa

Marketing Area; Temporary Revision
of Supply Plant Shipping Percentage
and Diversion Limitation Percentage

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Temporary revision of rules.

summARY: This action temporarily
reduces for the months of September
1988 through March 1989 the percentage
of supply plant receipts that must be
transferred or diverted to pool
distributing plants in order for the
supply plant to maintain pool status
under the Nebraska-Western lowa
order. The limits on the proportion of a
handler's milk supply not needed for
fluid (bottling) use that may be moved
directly from farms to nonpool
manufacturing plants and still be priced
under the order would also be revised
temporarily, from 40 percent to 60
percent, for the same period. The
revision is made in response to a request
by a cooperative which operates pool
supply plants and represents a
significant number of producers whose
milk is pooled under the order for the
purpose of maintaining the pool status
of producers historically associated with
the Nebraska-Western Iowa order.
EFFECTIVE DATE: September 16, 1988.
FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 200906456, (202) 447-
7183.

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Temporary
Revision of Supply Plant Shipping
Percentage and Diversion Limitation
Percentage: Issued August 8, 1988;
published August 11, 1988 (53 FR 30289).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action would not have
a significant economic impact on a
substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and would tend to ensure that
dairy farmers will continue to have their
milk priced under the order and thereby
receive the benefits that accrue from
such pricing.

This rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major"
rule under the criteria contained therein.

This temporary revision is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
and the provisions of §§ 1065.7(b)(3) and
1065.13(d)(4) of the Nebraska-Western
Iowa order.

Notice of proposed rulemaking was
published in the Federal Register (53 FR
30289) concerning a proposed reduction
in the percentage of supply piant
receipts that must be transferred or
diverted to pool distributing plants in
order for the supply plant to maintain
pool status, and a proposed relaxation
of the limits on the amount of milk not
needed for fluid (bottling) use that may
be moved directly from farms to nonpool
manufacturing plants and still be priced
under the order. The temporary
reduction would be effective for the
months of September 1988 through
March 1989, The public was afforded the
opportunity to comment on the proposed
notice by submitting written data, views
and arguments by August 26, 1988,

Statement of Consideration

After consideration of all relevant
material, data, views and arguments
filed and other available information, it
is hereby found and determined that the
supply plant shipping percentage set
forth in § 10685.7(b) should be reduced by
10 percentage points from the present 40
percent to 30 percent for the months of
September 1988 through March 1989. For
the same period, the diversion limits on
producer milk should be increased by 20
percentage points, from 40 percent to 60
percent.

Pursuant to the provisions of
§ 1065.7(b)(3) of the Nebraska-Western
Iowa milk order, the Director of the
Dairy Division may increase or decrease
the supply plant shipping percentage as
set forth in § 1065.7(b) by up to 20
percentage points during any month.

Similarly, § 1065.13(d) allows the
Director of the Dairy Division to
increase or decrease the diversion
limitation percentages by up to 20
percentate points in any month. Such
changes may be made to encourage
additional milk shipments needed to
assure an adequate supply of milk to
fluid handlers, or to prevent uneconomic
shipments of milk merely for the
purpose of assuring that dairy farmers
will continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

The supply plant shipping percentage
of the Nebraska-Western lowa milk
order was reduced ternporarily from 40
to 30 percent for the months of
September 1986 through March 1987 and
for the months of September 1987
through March 1988. In addition, the
order’s diversion limits were revised
temporarily from 50 to 60 percent for the
months of May through August 1986,
from 40 to 60 percent for the months of
September through December 1986, from
40 to 55 percent for the months of
January through March 1987, from 50 to
60 percent for the months of July and
August 1987, from 40 to 55 percent for
the months of September 1987 through
March 1988, and from 50 to 65 percent
for the months of April through August
1988.

Associated Milk Producers, Inc.
(AMPI), a cooperative association
operating supply plants historically
pooled under the Nebraska-Western
Iowa order and representing producers
supplying a significant portion of the
producer milk pooled uader the order,
requested that for the months of
September 1988 through March 1989, the
supply plant shipping percentage
requirment be reduced by 10 percentage
points and the diversion limit on
producer milk be increased by 20
percentage points.

The cooperative stated that producer
milk pooled under the Nebraska-
Western Iowa order during the first six
months of 1988 was 13.4 percent above
the same period of 1987, while Class I
sales for the same time period were
virtually identical.

Given the present combination of
production increases combined with
static Class I sales, AMPI estimated that
the percentage of producer milk used in
Class I during the months of September
1988 through March 1989 is unlikely to
be more than 34 percent, AMPI stated
that a 35-percent level of Class |
utilization would make it difficult to
justify a requirement that 60 percent of
producer milk be moved to pool plants.
According to the cooperative, such a
requirement would involve delivering
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milk to pool plants, then pumping it back
out into trucks that would haul it to
nonpool plants where the milk could be
used.

Because of the expected relationship
between milk production and the Class 1
needs of the market, AMPI stated that 60
percent would be a more appropriate
limit on diversions of producer milk to
nonpool plants than 40 percent, and that
30 percent would be a more appropriate
shipping requirement for pool supply
plants than 40 percent. According to the
cooperative, the temporary revisions
will allows AMPI to avoid engaging in
uneconomic and inefficient milk
movements in order to maintain the pool
status of the milk of its members who
have historically supplied the fluid
needs of the Nebraska-Western lowa
marketing area.

AMPI's request was supported by the
National Farmers Organization (NFO), a
cooperative association that also
represents producers supplying milk to
the market. NFO referred to the market's
production and Class I sales data in
concluding that not only AMPI, but also
other handlers or cooperatives who
have producers pooled on the market,
may be required to make uneconomic
and inefficient milk movements in order
to maintain the pool status of producer
milk historically associated with the
order.

No comments opposing either of the
proposed revisions of the Nebraska-
Western lowa order's supply plant
shipping requirement of its diversion
limits were received.

Without the temporary revisions, milk
would have to be moved unnecessarily
and uneconomically from farms to pool
plants and from supply plants to
distributing plants for the sole purpose
of maintaining the pool status of
producers historically pooled under the
Nebraska-Western Iowa order. In
addition to such movements of milk
being inefficient and uneconomic, the
additional pumping to which the milk
would be subject would be detrimental
to the quality of the milk. It is concluded
that the reduction of the supply plant
shipping percentage by 10 percentage
points and the relaxation of the
producer milk diversion limit by 20
points will prevent uneconomic
movements of milk to pool distributing
plants merely for the purpose of
qualifying it as producer milk under the
order.

It is hereby found and determined that
30 days' notice of the effective date
hereof is impractical, unnecessary, and
contrary to the public interest in that:

(a) This temporary revision is
necessary to reflect current marketing
conditions and to maintain orderly

marketing conditions in the marketing
area for the months of September 1988
through March 1989;

(b) This temporary revision does not
require of persons affected substantial
or extensive preparation prior to the
effective date; and

(c) Notice of the proposed temporary
revision was given interested parties
and they were afforded opportunity to
file written data, views, or arguments
concerning this temporary revision.

Therefore, good cause exists for
making this temporary revision effective
upon publication of this notice in the
Federal Register.

List of Subjects in 7 CFR Part 1065

Milk marketing orders, Milk, Dairy
products.

PART 1065—[AMENDED)

The authority citation for 7 CFR Part
1065 continues to read as follows:

Authority: (Secs. 1-19, 48 Stat. 31), as
amended (7 U.S.C. 601-674).)

§§ 1065.7 and 1065.13 [Amended]

(1t is therefore ordered, That for the
months of September 1988 through
March 1989 in paragraph (b) of § 1065.7,
the provision “40 percent” is revised to
"'30 percent"; and in paragraphs (d)(2)
and (3) of § 1065.13, the provisions 40
percent” is revised to "'60 percent”.

Signed at Washington, DC, on September
13, 1988.

W.H. Blanchard,

Acting Director, Dairy Division.

[FR Doc. 88-21219 Filed 9-15-88; 8:45 am)
BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Emergency Core Cooling Systems;
Revisions to Acceptance Criteria

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SuMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to allow the use of
alternative methods to demonstrate that
the emergency core cooling system
(ECCS) would protect the nuclear
reactor core during a postulated design
basis loss-of-coolant accident (LOCA).
The Commission is taking this action
because research, performed since the
current rule was written, has shown that
calculations performed using current
methods and in accordance with the
current requirements result in estimates

of cooling system performance that are
significantly more conservative than
estimates based on the improved
knowledge gained from this research.
While the existing methods are
conservative, they do not result in
accurate calculation of what would
actually occur in a nuclear power plant
during a LOCA and may result in less
than optimal ECCS design and operating
procedures. In addition, the operation of
some nuclear reactors is being
unnecessarily restricted by the rule,
resulting in increased costs of electricity
generation, This rule, while continuing
to allow the use of current methods and
requirements, also allows the use of
more recent information and knowledge
to demonstrate that the ECCS would
protect the reactor during a LOCA. This
amendment, which applies to all
applicants for and holders of
construction permits or operating
licenses for light water reactors, also
relaxes requirements for certain
reporting and reanalyses which do not
contribute to safety.

EFFECTIVE DATE: October 17, 1988.

FOR FURTHER INFORMATION CONTACT:
L.M. Shotkin, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 492-3530.

SUPPLEMENTARY INFORMATION:

Background

On March 3, 1987, the Nuclear
Regulatory Commission published in the
Federal Register proposed amendments
(52 FR 6334) to 10 CFR Part 50 and
Appendix K. These proposed
amendments were motivated by the fact
that since the promulgation of § 50.46 of
10 CFR Part 50, “Acceptance Criteria for
Emergency Core Cooling Systems
(ECCS) in Light Water Power Reactors,”
and the acceptable and required
features and models specified in
Appendix K to 10 CFR Part 50,
considerable research has been
performed that has greatly increased the
understanding of ECCS performance
during a LOCA, It is now confirmed tha
the methods specified in Appendix K,
combined with other analysis methods
currently in use, are highly conservative
and that the actual cladding
temperatures which would occur during
a LOCA would be much lower than
those calculated using Appendix K
methods. In soliciting the public’s
comments on the proposed rule, the
NRC specifically requested its views on
questions posed by Commissioner
Asselstine and the Advisory Committee
on Reactor Safeguards (ACRS). The
ACRS requested that the Commission
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solicit the public's comments on whether
the existing rule should be
“grandfathered" indefinitely. That is:

1. Should the conservative ECCS
evaluation method of Appendix K be
permitted indefinitely or should this
aspect of the ECCS rule be phased out
after some period of time?

Commissioner Asselstine requested
the public's comments on the following:

2. Should this rule change include an
explicit degree of conservatism that
must be applied to the evaluation
models?

3. This rule change would allow a 5 to
10 percent increase in the fission
product inventory that could be released
from any core meltdown scenario.
Should this rule change explicitly
prohibit any increase in approved power
levels until all severe accident issues
and unresolved safety issues are
resolved?

4. Should the technical basis for this
proposed rule change be reviewed by an
independent group such as the
American Physical Society?

Summary of Public Comments

The comment period for the proposed
rule revision and the draft regulatory
guide (52 FR 11385) expired on July 1,
1987. Twenty-seven letters addressing
the proposed rule were received by the
expiration date, as well as nine
responses to the request for comments
on questions in the regulatory guide, A
number of late comments were also
received. These were also considered to
the extent that new and substantial
comments were provided.

The public comment on the proposed
rule revisions have been divided into
thirteen categories and are summarized
in the following paragraphs. Categories
one through four represent the responses
to the specific questions posed by the
ACRS and Commissioner Asselstine. In
general, consideration of the public
comments resulted in no substantive
revision to the proposed rule.

1. Grandfathering of Conservative
ECCS Methods of Appendix K (Question
1).

Twenty-one of the commenters
specifically addressed the ARCS
question concerning the grandfathering
of the current Appendix K approach.
Seventeen of these commenters
recommended indefinite grandfathering
of the existing Appendix K evaluation
models. Most cited the known
conservatism as the basis of their
recommendation. In addition, several
commenters stated that in light of the
known conservatisms not allowing
continued use of existing Appendix K
evaluation models would be unfairly
burdensome to licensees who determine

that they would not derive an economic
benefit by performing realistic analysis
of ECCS performance. The position of
an additional commenter is unclear
concerning grandfathering. The
remaining commenter was not opposed
to grandfathering but thought the
question is premature. This commenter
believes that indefinite use of existing
ECCS evaluation methods should be
considered when significant experience
has been gained with the
implementation of the new features of
the rule but makes no recommendation
as to what policy the Commission
should pursue in the meantime.

The Commission agrees with the
majority of the commenters that existing
Appendix K evaluation models should
be permitted indefinitely. The
Commission also believes that the
decision to permit continued use of such
models can and should be made at this
time because it believes that both
methods provide adequate protection of
the public health and safety. As
described in the regulatory analysis, the
probability of a large break is so low,
that the choice of best estimate versus
Appendix K has little effect on public
risk. The TMI action plan calls for
industry to improve their small break
LOCA evaluation models to be more
realistic when evaluating the more
probable small break accident scenario.
This has been done within the context of
§ 50.46 and Appendix K compliance and
was entirely appropriate since small
breaks are not limiting in design basis
performance and a better understanding
of small break behavior is a desirable
safety goal from a risk perspective.
Therefore, the grandfathering provision
has been retained in the final rule.

2. Specification of Explicit Degree of
Conservatism (Question 2). The majority
of the responses to this question
indicated that the proposed rule already
contains conservatism in the required
uncertainty evaluation.

The use of additional conservatism
would be inconsistent with the objective
of the rule which is to provide a realistic
evaluation of plant response during a
LOCA. The NRC has not included an
additional explicit degree of
conservatism in this rule.

3. Resolution of all Safety Issues Prior
to Allowing Power Level Increases
(Question 3). Some commenters pointed
out that fission product inventory is not
a direct function of total power, but
rather it is the rate of fission product
formation that is a direct function of
power. Fission product inventory
available for release during a core
meltdown would be a function of
burnup, not total power,

Actually, the inventory of fission
products is a complex function of both
time and power and not as simple as
described by the commenters. Short
lived isotopes, such as xenon and
iodine, quickly reach an equilibrium
inventory and total steady state
inventory of these fission products is a
direct function of power. Inventories of
long-lived isotopes, such as strontium
and cesium, are functions of total fuel
burnup, as described by the
commenters. Intermediate-lived isotopic
inventories are complex functions of
time, power, and integrated power. In an
independent study, documented in
chapter XII of NUREG 1230, the staff
determined that the change in risk due
to a 5% power increase is negligible. The
arguments above do not alter the
Commission's position that the increase
in fission products available for release
during a core meltdown caused by a 5%
power increase is negligible compared
to the uncertainty in fission product
release. The Commission has decided
not to delay the proposed rule revision
pending resolution of all unresolved
safety issues or severe accident issues
and therefore will proceed with this
final rulemaking, as planned.

4. Independent Review of Technical
Basis (Question 4). Several commenters
indicated that the technical basis for the
proposed rule has had adequate review
as the research was being performed. A
number of commenters stated that it
was the role of the ACRS to perform any
review of the proposed rule revision
because it is uniquely qualified due to
its familiarity with the research.

The Commission agrees that the
technical basis has had adequate
review, except for the uncertainty
methodology which is new and untried
except for the General Electric
Company's use of an uncertainty
evaluation of their SAFER code. As a
proof of principle and demonstration of
feasibility, the ACRS and a second
independent peer group has reviewed
the uncertainty methodology developed
by the NRC for use in quantifying the
uncertainty of NRC developed thermal
hydraulic transient codes. Both the
ACRS and the peer group made
generally favorable comments
concerning the methodology; however,
both groups recognized that a complete
demonstration (i.e., application to small
break LOCA and the reflooed portion of
large break LOCA) has not yet been
accomplished and certain reviewers
questioned whether such a
demonstration could be performed
successfully. The only objectives of the
NRC methodology demonstration are to
demonstrate feasibility, to develop an
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audit tool, and to provide the necessary
experience to audit licensee submittals.
The staff does not believe that an NRC
demonstration of the methodology is a
prerequisite to this rulemaking.
Licensees wishing to adopt the best
estimate approach permitted as a result
of this rule are neither required to use
this methodology nor to model their own
methodologies after it. This methodology
will play an important part in the best-
estimate model review process. The
NRC has determined through twenty
years of experience that independent
analysis with independent
methodologies is the most effective way
to intelligently review new vendor or
licensee methodologies. It is therefore
appropriate that this new methodology
be subjected to stringent technical
scrutiny, as directed by the Commission.
The NRC staff is committed to
completing this demonstration by the
time that it will be needed to review
licensee submittals and is confident that
such a demonstration will be successful.
Based on the paucity of negative
response concerning the technical basis
for the proposed rule revision and
generally favorable review of the NRC
uncertainty methodology, the
Commission plans no further review of
the technical basis.

5. General Comments on Proposed
Rule. Twenty-one commenters made
comments of this nature. The majority of
the comments came from the nuclear
industry of which 19 expressed support
of the proposed rule. The industry also
strongly supports the specific ECCS rule
approach proposed by the NRC. One
commenter neither supported nor
opposed the proposed approach. One
negative comment was received from an
anonymous individual within the
nuclear industry who implied, without
specifics, that the ECCS rule is not
sound and that public comment is not a
fair hearing because expert insiders
would be afraid to comment.

Based on the absence of any
supporting justification for the negative
response and the unprecedented amount
of research supporting the rule revision,
the NRC does not consider this comment
to be valid and has proceeded with this
rulemaking with no major revisions.

One commenter suggested that fuel
reload suppliers should not be required
to complete full LOCA/ECCS analyses
because the hydraulics are not changed
by a fuel change.

Although this point is valid, the
Commission believes that it is an
unworkable situation to allow fuel
suppliers to make use of previous
analyses performed by others. It is
believed that serious questions of
accountability would arise in cases

where errors are discovered in
evaluation models, requests are made to
revise plant technical specifications, or
some other questions regarding the
analyses are raised. The NRC believes
that shared responsibility for evaluation
models would not be in the best interest
of the public health and safety and
therefore has not implemented the
suggestion of this commenter.

The NRC received two requests for an
extension of the comment period to
allow time for review of NUREG-1230,
which describes the research supporting
the_argroposed rule revision.

e NRC believes the comment period
was sufficient since most of the research
is not new and has been extensively
reviewed in the past. Both commenters
were contacted and told that comments
received after the comment period
would be considered if time permitted.
Comments from both parties were
received late and were indeed
considered by the NRC.

6. Reporting Requirements. Some
commenters viewed the proposed
reporting procedures as new
requirements needing consideration in
the backfit analysis while others stated
that they are a major relaxation and
clarification of existing reporting
requirements.

The NRC position is that the reporting
requirements are new in the sense that
they will now appear in the Code of
Federal Regulations. However, in
practice, these reporting requirements
are indeed a clarification and relaxation
over the current interpretation for the
existing requirements and therefore the
net effect of these requirements will be
to reduce the frequency for reporting
and reanalysis.

A number of commenters requested
that only significant errors or changes in
the non-conservative direction or only
those that result in exceeding the 2200°F
limit be required to be reported. In
addition, a number of commenters
suggested that the NRC require only
annual reporting of significant errors or
changes.

The NRC considers a major error or
change in any direction a cause for
concern because it raises potential
questions about the adequacy of the
evaluation model as a whole. Therefore,
the NRC requires the reporting of
significant errors or changes, in either
direction, on a timely basis so that the
Commission may make a determination
of the safety significance. Thus, the final
rule contains no change in this
requirement.

One commenter recommended that
the word “immediate” be deleted from
the requirement to propose steps to be
taken to demonstrate compliance in the

event that the criteria in § 50.46(b) are
exceeded.

The Commission considers this a very
serious condition in which the plant is
not in compliance with the regulations
and may be operating in an unsafe
manner. The word “immediate" reflects
this seriousness and is further defined
by reference in other sections of Part 50.

Several commenters questioned the
need to report minor or inconsequential
errors or changes, even on an annual
basis, as required in the proposed rule.

While errors or changes which result
in changes in calculated peak clad
temperatures of less than 50°F are not
considered to be of immediate concern,
the NRC requires cognizance of such
changes or corrections since they
constitute a deviation from what
previously has been reviewed and
accepted. The proposed annual
reporting is believed to be a fair
compromise between the burden of
reporting and the Commission’s need to
be aware of changes and error
corrections being made to evaluation
models. Therefore, the annual reporting
of minor errors remains in the final rule.

One commenter interpreted the use of
the words “or in the application of such
a model” as requiring reporting when
facility changes (already reportable
under § 50.59), resulting in model input
changes, occur.

The regulatory language referred to is
intended to ensure that applications of
models to areas not contemplated during
initial review of the model do not result
in errors by extending a model beyond
the range that it was intended. The
Commission does not believe that
further clarification of this requirement
is necessary and has not done so in the
final rule.

Several commenters requested a
further relaxation of the reporting
requirement by changing the definition
of significant code errors from 50°F to
100°F.

While justification for the 50°F criteria
is largely judgmental, the NRC believes
that it is sufficiently large to screen the
code error corrections and changes
which have little safety significance
while providing a mechanism for timely
reporting of more serious errors and
changes. Since 50°F is a threshold for
reporting and no further action is
required pending NRC determination of
safety significance, the Commission has
retained this criteria in the final rule.

One commenter requested
consideration for allowing that the
cumulative effect of several errors and
corrections be applied towards the 50°F
threshold.
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The requirement, which states that the
50°F criteria applies to the sum of the
absolute magnitudes of temperature
changes from numerous error
corrections or model changes was
formulated specifically because the
Commission requires knowledge of
serious deficiencies in evaluation
models in use by licensees. Allowing
errors or corrections which offset one
another to relieve a licensee of the
thirty-day reporting requirement, would
be counter to this objective. If this
recommendation were accepted, two
errors or changes, having a large impact
on the calculated peak cladding
temperature but in the opposite
direction, would not be reportable if the
net magnitude of their difference was
less than 50°F. For this reason, and the
fact that no further action (beyond
reporting within thirty days) is required,
the Commission retained this
requirement in the final rule,

7. Continued Use of Dougall-
Rohsenow. Five comments that
addressed this aspect of the proposed
rule were received. One commenter
believed that this correlation should not
be permitted without further verification
and should be phased out. Other
commenters supported continued use of
the correlation subject to the provisions
of the proposed rule.

The NRC position is that no safety
concern is created by continued use of
the correlation, as long as the evaluation
model is overall conservative.
Therefore, the Commission can not
justify the burden of requiring licensees
to modify their evaluation models and to
perform reanalysis. As discussed in
SECY 83-472, current evaluation models
contain more conservatisms than just
those required by Appendix K.
However, error corrections or changes
could alter the conservatism of the
model. Therefore, the Commission
believes that it is necessary to ensure
continued overall conservatism in the
evaluation models as a basis for
continued use of the correlation.
Therefore, the final rule does not modify
this requirement except for the
correction of a typographical error
identified by one commenter.

8. Uncertainty Evaluation. The
comments received on the uncertainty
evaluation support the proposed rule,
particularly the flexibility provided by a
non-prescriptive requirement. Therefore,
the Commission is publishing the final
rule without modification of this
requirement.

9. Acceptance Criteria. The three
comments received on this topic were
all supportive of the existing criteria, as
contained in § 50.46(b), and thus the

Commission did not give consideration
to altering them in the final rule.

10. Cladding Materials. Three
commenters requested that the
Commission consider broadening the
language of the rule to allow the use of a
range of zirconium based alloys for
cladding material.

The Commission believes that this
modification is beyond the scope of the
current rule revision and should be
considered in a separate rulemaking
action in which it would receive
appropriate public review and comment
prior to implementation. In addition,
zircaloy cladding material is specified in
other portions of the Code of Federal
Regulations, such as § 50.44. Making a
change of this type is more suitable in a
broader regulatory context. Therefore,
the Commission is not broadening the
definition of cladding materials within
this rulemaking.

11. Other Suggested Expansions to
Rule Scope. One commenter believes
that hydraulic loads occurring during a
LOCA could cause steam generator
tubes to rupture and that the NRC
should resolve steam generator tube
integrity safety issues prior to publishing
this rule.

Steam generator tubes are designed to
withstand LOCA loads at allowed
thinning, and there is no evidence to
contradict this, If anything, the problem
would be with inspection techniques to
detect the actual tube thinning and
whether there is an unacceptably high
probability that a tube rupture during a
LOCA due to tube thinning is in excess
of the design basis. However, the risk
from LOCA with concurrent tube
rupture will not be greatly affected by
the proposed rule change. As a result of
the commenter’'s concerns, this issue has
been assigned as a generic issue (Gl-
141) to be prioritized by the NRC staff.
The results of the prioritization process
will determine if further action is
required.

A second commenter believes that the
ECCS rule does not adequately address
a plant's long term decay heat removal
capability, and recommends a “short/
long term integrative analysis
approach." Both the existing
requirements and the proposed rule
contain the requirement to provide for
long term cooling subsequent to a
LOCA. Small increases in power that
may result from the proposed rule
should not greatly change decay heat
removal requirements following a LOCA
or any other accident or transient. Thus,
the issue of decay heat removal is not
materially impacted by this rulemaking.
Moreover, any proposed increase in
power resulting from this rule

promulgation would be approved only
after the licensee demonstrates that
decay heat removal capacities remain
adequate. The Commission is planning
no further action with regard to this
issue.

12. Acceptability of Models Approved
Under SECY-83-472. One commenter
requests that the rule language be
modified to state explicitly that ECCS
evaluation models that have been
previously approved under SECY-83-
4712 continue to be acceptable under this
rule.

SECY 83-472 provides an alternative,
acceptable method for developing ECCS
evaluation models. Licensees were still
required, however, to demonstrate that
evaluation models developed using the
SECY-83-472 approach complied with
the requirements of Appendix K to Part
50. This final rule explicitly finds that
ECCS evaluation models, which have
been previously approved as satisfying
the requirements of Appendix K, remain
acceptable. Therefore, the Commission
sees no need for further clarification of
this issue.

13. Comments Received After
Comment Period. Six letters commenting
on the proposed rule were received
subsequent to the end of the comment
period. The Commission considered
these comments fo the extent that the
comments provided substantive
information not previously considered.

One commenter believes that the
proposed § 50.46(a)(2) expands the
discretion of the Director of the Office of
Nuclear Reactor Regulation (NRR) by
allowing imposition of immediate
effective restrictions on reactor
operation without a prior determination
that such action is required to protect
the public health, safety, or interest.
NRC's intent is not to alter the
responsibilities of the Director of NRR
but to simply retain the description of
the scope of the authority that is
currently found in § 50.46(a)(1)(v).
Furthermore, the provisions of
§ 50.46(a)(2) do not specify the
procedure to be followed by the Director
of NRR. These procedures are set out in
Part 2 and remain unchanged by this
rulemaking.

One commenter believes that the rule
is illegal because it is based solely on
cost savings considerations and that
there is nothing wrong with large
conservatisms.

The Commission disagrees with this
assessment, Safety factors are required
to protect the health and safety of the
public when uncertainties in plant
response exist. As these uncertainties
are reduced, it is appropriate to modify
these safety factors to provide more
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realistic evaluation of actual plant
response. The large conservatisms of
Appendix K served the public well in
1974 when there was great uncertainty
in ECCS performance. However, these
conservatisms are now known to be
very large, and there is no need to over
regulate” by maintaining this
unnecessary margin. This type of
activity can often result in the
expenditure of resources that would be
better spent improving safety in other
areas. The benefits to safety, while
difficult to quantify, are believed to be
substantial. While cost savings may
have been one factor ing in the
rule change, the Commission beli

that the conservatisms contained in the
acceptance criteria themselves, as well
as those required in the uncertainty
evaluation required in this rule, are
adequate to protect the health and
safety of the public.

This commenter also cites portions of
the 1975 General Electric Company's
Nuclear Reactor Study (Reed Report),
which claims that there is a lack of
understanding of phenomena and small
safety margins.

Many of the conclusions of the "Reed
Report” were valid in 1975 when it was
written and due to this fact it was
difficult to show that sufficient safety
margins existed. Most of the research
discussed in NUREG-1230 has been
conducted since the "Reed Report" was
written and has resulted in significant
improvement in understanding LOCA
phenomena. We now know that
significant margin to the ECCS
acceptance criteria exists, particularly
for the BWR/6 which was of concern in
the “Reed Report.” The contents of this
report have been reviewed by the
Commission on several accasions, most
recently in NUREG-1285, and the finding
has been made that no new significant
safety issues are identified. For these
reasons, the NRC is proceeding with this
rulemaking, as propesed.

The same commenter also
recommends that credit for ECCS
margins be faken in the Individual Plant
Examinations (IPE} and not through
generic rulemaking.

The Commission agrees that plant
specific differences may justify the
application of different margins and that
these may be addressed through
Individual Plant Examinations.
However, the requirement for licensees
to evaluate ECCS performance and meet
the acceptance criteria specified in 10
CFR 50.46(b] is generic. The Commission
believes that margins that may be
reduced due to a better understanding of
a reactor’s response to a LOCA should
be applied through a generic rulemaking
action because it allows a broad range

of technical review of the issues,
enhances public participation in the
process, and pravides a complete public
record. Therefore, the Commission has
decided to proceed with the rulemaking
as planned.

Finally, this commenter questions the
experimental basis for this rule because
full-scale ECCS bypass data is not yet
available.

The 2D/3D tests which will provide
this important data represent a small
portion of the total research upon which
this rule relies. Significant research on
ECCS bypass has already been
completed in small scale vessels and the
full-scale work is required only to
confirm the smaller scale results and
quantify any uncertainty due to scale
effects. One full-scale ECCS bypass test
has already been completed under the
2D/3D program which showed that more
margin exists than expected from the
small scale tests. Completion of the full-
scale tests only affects the uncertainties
in the calculations, and reduces them.
Uncertainties must be addressed by
licensees in any analysis under the
revised rule whether 2D/3D results are
available or not. The Commission
concludes that there is no need to delay
the final rule, while awaiting these data.

Summary of Rule Changes

Section 5046 Acceptance Criteria for
Emergency Core Cooling Systems for
Light Water Reactors.

Section 50.46(a)(1} is amended and
redesignated § 50.46(a)(1)(i) to delete the
requirement that the features of Section
I of Appendix K to Part 50 be used to
develop the evaluation model. This
section now requires that an acceptable
evaluation model have sufficient
supporting justification to show that the
analytical technique realistically
describes the behavior of the reactor
system during a LOCA. The NRC
expects that the analytical technique
will, to the extent practicable, utilize
realistic methods and be based upon
applicable experimental data. The
amended rule also requires that the
uncertainty of the calculation be
estimated and accounted for when
comparing the results of the calculation
to the temperature limits and other
criteria of § 50.46(b) so that there is a
high probability that the criteria wauld
not be exceeded. The Commission
expects the realistic evaluation model to
retain a degree of conservatism
consistent with the uncertainty of the
calculation. The final rule does not
specifically prescribe the analytical
methods or uncertainty evaluvation
techniques ta be used. However,
guidance has been provided in the form

of a Regulatory Guide.! In SECY-83-472,
the NRC has found acceptable an
approach for estimating the 95th
percentile of the probability distribution.
This percential is considered adequate
to meet the high level of probability
required by the rule. It is also recognized
that the probability cannot be
determined using totally rigorous
mathematical methods due to the
complexity of the calculations.
However, the NRC requires that any
simplifying assumptions be stated so
that the Commission may evaluate them
to ensure that they are reasonable. The
NRC has independently developed and
exercised a methodology to estimate the
uncertainty associated with its own
thermal-hydraulic safety codes. This
methodology is described in the
“Compendium of ECCS Research.” *
This document also provides reference
to the large body of relevant thermal-
hydraulic research, documents NRC
studies on the effects of reactor power
increases on risk, and provides
background information on the ECCS
rule. While this method has not been
reviewed for acceptability from the
standpoint of safety licensing, it may
provide additional guidance on how the
uncertainty may be quantified. In
addition to providing guidance to
industry, this work was undertaken to
provide a proof of principle and a tool to
independently audit submittals.
Appendix K, Section II, "Required
Documentation,” remains generally
applicable, with only minor revisions
made to be consistent with the amended
rule.

A new paragraph (ii] has been added
to § 50.46(a}(1) to allow the features of
Section I of Appendix K to be used in
evaluation models as an alternative to
performing the uncertainty evaluation
specified in the amended § 50.46(a](1)(i).
This method would remain acceptable
because Appendix K is conservative
with respect to the realistic method
proposed in the amended § 50.46(a)(1)(i).
This would allow bath current and
future applicants and licensees to use
existing evaluation models if they did
not need or desire relief from current
operating restrictions.

In § 50.46, paragraphs (a) (2] and (3)
have been revised to eliminate portions
of those paragraphs concerned with
historical implementation of the current
file. These provisions have been

'Regulatory Guide, "Best Estimate Calculations of
Emergency Core Cooling Systems Performance,” RC
1.157.

*“Compendium of ECCS Research for Realistic
LOCA Analysis," NUREG-1230, TBP.
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replaced as described in the following
paragraphs.

Section 50.46(a)(2) has been revised to
indicte that restrictions on reactor
operation may be imposed by the
Director of Nuclear Reactor Regulation,
if the ECC cooling performance
evaluations are not consistent with the
requirements of § 50.46(a)(1) (i) and (ii).
This section has been added to retain
similar requirements that have been
deleted from § 50.46(a)(1)(i) by this rule
revision. This section does not specify
the procedures to be followed by the
Director. These procedures are found in
Part 2 and are unchanged by this
rulemaking.

The current rule contains no explicit
requirements concerning reporting and
reanalysis when errors in evaluation
models are discovered or changes are
made to evaluation models. However,
current practice has required reporting
of errors and changes and reanalyses
with the revised evaluation models. This
final rule explicitly sets forth
requirements to be followed in the event
of errors or changes. The definition of a
significant change is currently taken
from Appendix K, Section I1.1.b which
defines a significant change as one
which changes calculated cladding
temperature by more than 20 °F.

The revised § 50.46(a)(3) states
specific requirements for reporting and
reanalyses when errors in evaluation
models are discovered or changes are
made to evaluation models. It requires
that all changes or errors in approved
evaluation models be reported at least
annually and does not require any
further action by the licensee until the
error is reported. Thereafter, although
reanalysis is not required solely because
of such minor error, any subsequent
calculated evaluation of ECCS
performance requires use of a model
with such error, and any prior errors,
corrected. The NRC needs to be
apprised of even minor errors or
changes in order to ensure that they
agree with the applicant's or licensee's
assessment of the significance of the
error or change and to maintain
cognizance of modifications made
subsequent to NRC review of the
evaluation model. Past experience has
shown that many errors or changes to
evaluation models are very minor and
the burden of immediate reporting
cannot be justified for these minor
errors because they do not affect the
immediate safety or operation of the
plant. The NRC therefore requires
periodic reporting to satisfy NRC's need
to be apprised of changes or errors
without imposing an unnecessary
burden on the applicant or licensee. This

report is to be filed within one year of
discovery of the error and must be
reported each year thereafter until a
revised evaluation model or a revised
evaluation correcting minor errors is
approved by the NRC staff.

Significant errors require more timely
attention since they may be important to
the safe operation of the plant and raise
questions as to the adequacy of the
overall evaluation model. This final rule
defines a significant error or change as
one which results in a calculated peak
fuel cladding temperature different by
more than 50 °F, or an accumulation of
errors and changes such that the sum of
the absolute magnitude of the
temperature changes is greater than 50
°F. More timely reporting (30 days) is
required for significant errors or
changes. This definition of a significant
change is based on NRC's judgment
concerning the importance of errors and
changes typically reported to the NRC in
the past. This final rule revision also
allows the NRC to determine the
schedule for reanalysis based on the
importance to safety relative to other
applicant or licensee requirements.
Errors or changes that result in the
calculated plant performance exceeding
any of the criteria of § 50.46(b) mean
that the plant is not operating within the
requirements of the regulations and
require immediate reporting as required
by § 50.55(e), § 50.72 and § 50.73 and
immediate steps to bring the plant into
compliance with § 50.46.

Appendix K ECCS Evaluation Models

Amendments have been made to
Appendix K, Section 1.C.5.b, to modify
the post-CHF heat transfer correlations
listed as acceptable. The “McDonough"
reference has been replaced with a more
recent paper by the same authors
entitled “An Experimental Study of
Partial Film Boiling Region With Water
at Elevated Pressures in a Round
Vertical Tube" which is more generally
available and which includes additional
data.

The heat transfer correlation of
Dougall and Rohsenow, listed as an
acceptable heat transfer correlation in
Appendix K, paragraph 1.C.5.b, has been
removed, because research performed
since Appendix K was written has
shown that this correlation overpredicts
heat transfer coefficients under certain
conditions and therefore can produce
nonconservative results. A number of
applicants and licensees currently use
the Dougall-Rohsenow correlation in
approved evaluation models. The NRC
has concluded that the continued use of
this correlation can be allowed. This is
appropriate (even though parts of the
approved evaluation model, Dougall-

Rohsenow, are known to be
nonconservative) because the existing
evaluation models are known to contain
a large degree of overall conservatism
even while using the Dougall-Rohsenow
correlation. This large overall
conservatism has been demonstrated
through comparisons between
evaluation model calculations and
calculations using NRC's best-estimate
computer codes. Thus, requiring that the
applicants and licensees remove the
Dougall-Rohsenow correlation from
their current evaluation models cannot
be justified as necessary to maintain
safety. The stipulation that the Dougall-
Rohsenow correlation will cease to be
acceptable for previously approved
evaluation models applies only when
changes to the model are made which
reduce the calculated peak clad
temperature by 50 °F or more, However,
the requirement to report any changes or
culmination of changes, such that the
sum of the absolute magnitudes of the
respective temperature changes is
greater than 50 °F, still applies.

A new Section 1.C.5.c has been added
to Appendix K to state the
Commission's requirements regarding
continued use of the Dougall-Rohsenow
correlation in existing evaluation
models. Evaluation models which make
use of the Dougall-Rohsenow correlation
and have been approved prior to the
effective date of this rule may continue
to use this correlation as long as no
changes are made to the evaluation
model which significantly reduce the
current overall conservatism of the
evaluation model. If the applicant or
licensee submits proposed changes to an
approved evaluation model, or submits
corrections to errors in the evaluation
model which significantly reduce the
existing overall conservatism of the
model, continued use of the Dougall-
Rohsenow correlation under conditions
where nonconservative heat transfer
coefficients result would no longer be
acceptable. For this purpose, significant
reduction in overall conservatism has
been defined as a “net” reduction in
calculated peak clad temperature of at
least 50°F from that which would have
been calculated using existing
evaluation models. A reduction in
calculated peak clad temperature could
potentially result in an increase in the
actual allowed peak power in the plant,
An increase in allowed plant peak
power with a known nonconservatism in
the analysis would be unacceptable.
This definition of a significant reduction
in overall conservatism is based on a
judgment regarding the size of the
existing overall conservatism in
evaluation model calculations relative to
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the conservatism required to account for
overall uncertainties in the calculations.
Appendix K, Section IL1.b, has been
removed since this requirement has
been clarified in the amended
§ 50.46(a)(3). Likewise, Appendix K,
Section 115, has been amended to
account for the fact that not all
evaluation models will be required to
use the features of Appendix K, Section
L. These minor changes to Appendix K
do not affect any existing approved
evaluation models since the changes are
either "housekeeping” in nature or are
changes to “acceptable features,” not
“required features."”

Availability of Documents

1. Copies of NUREGs 1230 and 1285
may be purchased from the
Superintendent of Documents, U.S.
Government Printing Office, P.O. Box
37082, Washington, DC 20013-7082.
Copies are also available from the
National Technical Information Service,
5285 Port Royal Road, Springfield, VA
22161. A copy is also available for
public inspection and/or copying at the
NRC Public Document Room, 2120 L
Street NW., Washington, DC 20555.

2. Copies of SECY-83-472, an
information report entitled “Emergency
Core Cooling Systems Analysis
Methods,” dated November 17, 1983, is
available for inspection and copying at
the NRC Public Documents Room, 2120 L
Street NW., Washington, DC 20555.
Single copies of this report may be
obtained by writing L. M. Shotkin, Office
of Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555.

3. Regulatory Guide, “Best Estimate
Calculations of Emergency Core Cooling
Systems Performance,” Task RS 701-4,
may be obtained by writing to the
Division of Information Support
Services, U.S. Nuclear Regulatory
Commission, Washington, DC 20556.

4, The Paraphrased Summary of
Public Comments on the ECCS Rule is
available for public inspection at the
NRC Public Documents Room, 2120 L
Street NW., Washington, DC 20555.

Finding of No Significant Environmental
Impact: Availability

The Commission has determined
under the National Environmental Policy
Act of 1968, as amended, and the
Commission's regulations in Subpart A
of 10 CFR Part 51, that this rule is not a
major Federal action significantly
affecting the quality of the human
environment and therefore an
environmental impact statement is not
required. The primary effect of the rule
is to allow an increase in the peak local
power in the reactor. This could be used

either to tailor the power shape within
the reactor or to increase the total
power. Changing the power shape
without changing the total power has a
negligible effect on the environmental
impact. The total power could also be
increased, but is expected to be
increased by no more than about 5% due
to hardware limitations in existing
plants. This 5% power increase is not
expected to cause difficulty in meeting
the existing environmental limits. The
only change in non-radiological waste
will be an increase in waste heat
rejection commensurate with any
increase in power. For stations
operating with an open (once through)
cooling system, this additional heat will
be directed to a surface water body.
Discharge of this heat is regulated under
the Clean Water Act administered by
the U.S. Environmental Protection
Agency (EPA) or designated state
agencies. It is not intended that NRC
approval of increased power level
affects in any way the responsibility of
the licensee to comply with the
requirements of the Clean Water Act.
The environmental assessment and
finding of no significant impact on
which this determination is based are
available for inspection at the NRC
Public Document Room, 2120 L Street
NW., Washington, DC. Single copies of
the environmental assessment and the
finding of no significant impact are
available from L. M. Shotkin, Office of
Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington DC 20555, telephone (301)
492-3530.

Paperwork Reduction Act Statement

This final rule amends information
collection requirements that are subject
to the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). These reporting
requirements were approved by the
Office of Management and Budget
(Approval Number 3150-0011).
Regulatory Analysis

The Commission has prepared a
regulatory analysis for this final
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
regulatory analysis is available for
inspection and copying for a fee at the
NRC Public Document Room, 2120 L
Street NW., Washington, DC. Single
copies of the analysis may be obtained
from L. M. Shotkin, Office of Nuclear
Regulatory Research, Washington, DC
20555, telephone (301) 492-3530.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),

the Commission certifies that this rule
will not have a significant economic
impact upon a substantial number of
small entities. This rule affects only the
licensing and operation of nuclear
power plants. The companies that own
these plants do not fall within the scope
of the definition of “small entities” set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration in 13 CFR Part
121. Since these companies are
dominant in their service areas, this rule
does not fall within the purview of the
Act.

Backfit Analysis

A backfit analysis is not required by
10 CFR 50.109 because the rule does not
require applicants or licensees to make
a change but only offers additional
options and provides a clarification and
relaxation of existing reporting
requirements. Nonetheless, the factors
in 10 CFR 50.109(c) have been analyzed
for the entire rule.

1. Statement of the specific objectives
that the backfit is designed to achieve.

The objective of the rule is to modify
10 CFR 50.46 and Appendix K to permit
the use of realistic ECCS evaluation
models. More realistic estimates of
ECCS performance, based on the
improved knowledge gained from recent
research on ECCS performance, may
remove unnecessary operating
restrictions. Also experience with the
previous version of § 50.46 has
demonstrated that a clearer definition of
reporting requirements for changes and
errors is very desirable.

2. General description of the activity
that would be required by the licensee
or applicant in order to complete the
backfit.

The amendment allows alternative
methods to be used to demonstrate that
the ECCS would protect the nuclear
reactor core during a postulated design
basis loss-of-coolant accident (LOCA).
While continuing to allow the use of
current Appendix K methods and
requirements, the rule also allows the
use of more recent information and
knowledge currently available to
demonstrate that the ECCS would
perform its safety function during a
LOCA. If an applicant or licensee elects
to use a new realistic model they will be
required to provide sufficient supporting
justification to validate the model and
include comparisons to experimental
data and estimates of uncertainty. In
accounting for the uncertainty, the
analysis would have to show, with a
high level of probability, that the ECCS
performance criteria are not exceeded.
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Whether or not a licensee or applicant
chooses to use realistic analysis,
complete with an uncertainty analysis,
each licensee must comply with the
requirement to report changes to their
evaluation models (i.e., less than 50°F
change in calculated peak cladding
temperature) annually to the NRC. In
addition, significant changes (those
which have a greater than 50°F change
in calculated peak cladding
temperature) have to be reported within
30 days.

3. Potential change in risk to the
public from the accidental offsite
release of radioactive materials.

The rule could result in increased
local power within the reactor core and
possible increases in total power. Power
increases on the order of 5 will have an
insignificant effect on risk. One effect of
increased power could be to increase
the fission product inventory. A five
percent power increase would result in a
less than five percent increase in fission
products, Thus, less than five percent
more fission products might be released
during core melt scenarios and
potentially released to the environment
during severe accidents.

The rule still requires the fuel rod
peak cladding temperature (PCT) remain
below 2200°F. Reactors choosing to
increase power by about five percent
will be operating with less margin
between the PCT and the 2200°F limit
than previously. The increased risk
represented by this decrease in margin
and increase in fission product
inventory is negligible and falls within
the uncertainties of PRA risk estimates.
In addition, other safety limits, such as
departure from nucleate boiling (DNB),
and operational limits, such as turbine
design, will limit the amount of margin
reduction permitted under the rule. The
rule could also potentially reduce the
risk from pressurized thermal shock by
allowing the reactor to be operated in a
manner which reduces the neutron
fluence to the vessel.

4. Potential impact on radiological
exposure to facility employees.

Since the primary effect of the rule
involves the calculational methods to be
used in determining the ECCS cooling
performance, it is expected that there
will be an insignificant impact on the
radiological exposure to facility
employees. Because of the reduced
LOCA restrictions resulting from the
new calculations it is possible for the
plant to achieve more efficient operation
and improved fuel utilization with
improved maneuvering capabilities. As
a result, it is conceivable that there
could be a reduction in radiological
exposure if the fuel reloads can be

reduced. This effect is not expected to
be very significant.

5. Installation and continuing costs
associated with the backfit, including
the cost of facility down times or the
cost of construction delay.

LOCA considerations resulting from
the present rule are restricting the
optimum production of nuclear electric
power in some plants. These restrictions
can be placed into the following three
categories:

(1) Maximum plant operating power,

(2) Operational flexibility and
operational efficiency of the plant, and

(3) Availability of manpower to work
on other activities.

The effect of the rule will vary from
plant to plant. Some plants may realize
savings of several million dollars per
year in fuel and operating costs.
Significantly greater economic benefit
would be realized by plants able to
increase total power as a result of this
final rule. The regulatory analysis cited
above indicates that the total present
value of the energy replacement cost
savings for a five percent power upgrade
would vary between 18 and 127 million
dollars depending on the plant.
Additional information concerning these
potential cost saviixgs are included in
the regulatory analysis.

The costs associated with the new
reporting requirements are deemed to be
minimal. Although the existing
Appendix K has no official reporting
requirements, paragraph IL.1.b was
interpreted by the staff to require a
reanalysis and report to NRC when
significant changes are made which
change the peak cladding temperature
by more than 20 °F. Therefore, this rule
change, by changing the definition of
significant changes to 50 °F, is actually a
relaxation of current practices. The
annual reporting of changes that are not
significant is not viewed by the NRC as
a major burden since no other action is
required.

6. The potential safety impact of
changes in plant or operational
complexity including the effect on other
proposed and existing regulatory
requirements.

There are safety benefits derivable
from alternative fuel management
schemes that could be utilized. The
higher power peaking factors that would
be allowed with the final rule provide
greater flexibility for fuel designers
when attempting to reduce neutron flux
at the vessel wall. This can resultin a
corresponding reduction in risk from
pressurized thermal shock.

The reduced cladding temperatures
that would be calculated under the
revised rule offers the possibility of
other design and operational changes

that could result from the lower
calculated temperatures. ECCS
equipment numbers, sizes or
surveillance requirements might be
reduced and still meet the ECCS design
criteria (if not required to meet other
licensing requirements). Another option
may be to increase the diesel/generator
start time duration.

In summary, the effect of this rule on
safety would have both potential
positive and negative aspects. The
potential for reduction of ECCS system
capability in existing or new plants is
present. However, several positive
aspects may also be realized under the
final rule. The net effect on safety would
be plant specific. However, the
probability of a large break LOCA is so
low that the choice of best estimate
versus Appendix K would have little
effect on public risk.

7. The estimated resource burden on
the NRC associated with the proposed
backfit; and the availability of such
resources.

The major staff resources required
under the final rule are to review the
realistic models and uncertainty
analysis required by the revised ECCS
Rule. Based on previous experience with
the General Electric Company's SAFER
model and the learning that has resulted
from these efforts, it is estimated that
approximately one staff year would be
required to review each generic model
submitted. There are four major reactor
vendors (GE already has a revised
evaluation model approved under the
existing Appendix K for both jet pump
and non-jet pump plants and may
update their methodology under this
new rule) and several fuel suppliers and
utilities which perform their own
analyses and potentially might submit
generic models for review. However, it
is expected that only 3 or 4 generic
models would be submitted since not all
plants would benefit from this rule.
Thus, about 34 staff years would be
required fo review the expected generic
models. Once a generic model is
approved, the plant specific review is
very short. In addition, several vendors
are currently planning to submit realistic
models in conjunction with the use of
SECY-83-472, Therefore, staff resources
would be expended to review these
models in any event, Since these models
would not change as a result of the
revised ECCS rule, there should be no
net increase in resources required over
that already planned to be expended. In
summary, while it is difficult to estimate
accurately, it is expected that the rule
change will have a small overall impact
on NRC resources.
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8. The potential impact of differences
in facility type, design or age on the
relevancy and practicality of the
backfit.

The degree to which the rule would
affect a particular plant depends on how
limited the plant is by the LOCA
restrictions. General Electric Company
(GE) plants do tend to be limited in
operation by LOCA restrictions and
would benefit from relief from LOCA
restrictions. However, this relief is
already available for most GE plants
through the recently approved SAFER
evaluation model. Any additional relief
due to a rule change would be of little
further benefit. Westinghouse (W)
plants would appear to directly benefit
from relaxation of LOCA limits. W
plants represent the largest number of
plants, with 47 plants operating and 10
additional plants being constructed. W
indicates that most of these plants are
limited by LOCA considerations. The
potential benefit for plants of B& W and
CE design is uncertain at this time.

9. Whether the proposed backfit is
interim or final and if interim, the
Jjustification for imposing the proposed
backfit on an interim basis.

The rule, when made effective, will be
in final form and not interim form. It will
continue to permit the performance of
ECCS cooling calculations using either
realistic models or models in accord
with Appendix K.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting and Recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for Part 50
continues to read as follows:

Autherity: Secs. 102, 103, 104, 105, 161, 182,
183, 186, 189, 68 Stat. 936, 937, 938, 948, 953,
954, 955, 956, as amended, sec. 234, 83 Stat.
1244, as amended (42 U.S.C. 2132, 2133, 2134,
2135, 2201, 2232, 2233, 2236, 2239, 2282); secs.
201, as amended, 202, 206, 88 Stat, 1242, as
amended, 1244, 1246, (42 U.S.C. 5841, 5842,
5846).

Section 50.7 also issued under Pub, L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101, 185,

68 Stat. 936, 955, as amended (42 U.S.C. 2131,
2235); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42
U.S.C. 4332). Sections 50.23, 50.35, 50.55, 50.56
also issued under sec. 185, 68 Stat. 955 (42
U.S.C. 2235). Sections 50.33a, 50.55a, and
Appendix Q also issued under sec. 102, Pub.
L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.34 and 50.54 also issued under
sec. 204, 88 Stat. 1245 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
under Pub. L. 97-415, 96 Stat. 2073 (42 U.S.C.
2239). Section 50.78 also issued under sec.
122, 68 Stat. 939 (42 U.S.C. 2152). Sections
50.80-50.81 also issued under sec. 184, 68 Stat.
954, as amended (42 U.S.C, 2234). Section
50.103 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 50.10 {a), (b),
and (c), 50.44, 50.46, 50,48, 50.54, and 50.80(a)
are issued under sec. 161b, 68 Stat. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and
(c) and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.9, 50.55(e), 50.59(b), 50.70, 50.71, 50.72,
50,73, and 50.78 are issued under sec. 1610, 68
Stat. 850, as amended (42 U.S.C. 2201(0)).

2. In § 50.46, paragraph (a) is revised
to read as follows:

§50.46 Acceptance criteria for emergency
core cooling systems for light-water
nuclear power reactors.

(a)(1)(i) Each boiling and pressurized
light-water nuclear power reactor fueled
with uranium oxide pellets within
cylindrical Zircaloy cladding must be
provided with an emergency core
cooling system (ECCS) that must be
designed such that its calculated cooling
performance following postulated loss-
of-coolant accidents conforms to the
criteria set forth in paragraph (b) of this
section. ECCS cooling performance must
be calculated in accordance with an
acceptable evaluation model and must
be calculated for a number of postulated
loss-of-coolant accidents of different
sizes, locations, and other properties
sufficient to provide assurance that the
most severe postulated loss-of-coolant
accidents are calculated. Except as
provided in paragraph (a)(1)(ii) of this
section, the evaluation model must
include sufficient supporting
justification to show that the analytical
technique realistically describes the
behavior of the reactor system during a
loss-of-coolant accident. Comparisons to
applicable experimental data must be
made and uncertainties in the analysis
method and inputs must be identified
and assessed so that the uncertainty in
the calculated results can be estimated.
This uncertainty must be accounted for,
so that, when the calculated ECCS
cooling performance is compared to the
criteria set forth in paragraph (b) of this
section, there is a high level of
probability that the criteria would not

be exceeded. Appendix K, Part II,
Required Documentation, sets forth the
documentation requirements for each
evaluation model.

(i1) Alternatively, an ECCS evaluation
model may be developed in
conformance with the required and
acceptable features of Appendix K
ECCS Evaluation Models.

(2) The Director of Nuclear Reactor
Regulations may impose restrictions on
reactor operation if it is found that the
evaluations of ECCS cooling
performance submitted are not
consistent with paragraphs (a)(1) (i) and
(ii) of this section.

(3)(i) Each applicant for or holder of
an operating license or construction
permit shall estimate the effect of any
change to or error in an acceptable
evaluation model or in the application of
such a model to determine if the change
or error is significant. For this purpose, a
significant change or error is one which
results in a calculated peak fuel
cladding temperature different by more
than 50°F from the temperature
calculated for the limiting transient
using the last acceptable model, oris a
cumulation of changes and errors such
that the sum of the absolute magnitudes
of the respective temperature changes is
greater than 50°F,

(ii) For each change to or error
discovered in an acceptable evaluation
model or in the application of such a
model that affects the temperature
calculation, the applicant or licensee
shall report the nature of the change or
error and its estimated effect on the
limiting ECCS analysis to the
Commission at least annually as
specified in § 50.4. If the change or error
is signficant, the applicant or licensee
shall provide this report within 30 days
and include with the report a proposed
schedule for providing a reanalysis or
taking other action as may be needed to
show compliance with § 50.46
requirements. This schedule may be
developed using an integrated
scheduling system previously approved
for the facility by the NRC. For those
facilities not using an NRC approved
integrated scheduling system, a schedule
will be established by the NRC staff
within 60 days of receipt of the proposed
schedule. Any change or error correction
that results in a calculated ECCS
performance that does not conform to
the criteria set forth in paragraph (b) of
this section is a reportable event as
described in §§ 50.55(e), 50.72 and 50.73.
The affected applicant or licensee shall
propose immediate steps to demonstrate
compliance or bring plant design or
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operation into compliance with § 50.46
requirements.

» * * * -

3. In 10 CFR Part 50, Appendix K,
paragraph II.1.b is deleted, paragraph
II.1.c is redesignated IL1.b, the
introductory text to paragraph 1.C.5.b
and paragraphs I1.1.b and IL5 are
revised, and a new section .C5.c is
added to read as follows:

APPENDIX K—ECCS EVALUATION
MODELS

* * * - *

L. Required and Acceptable Features of the
Evaluation Models * * *

C. Blowdown Phenomena * * *

5. Post-CHF Heat Transfer Correlations.

b. The Groeneveld flow film boiling
correlation (equation 5.7 of D.C. Groeneveld,
“An Investigation of Heat Transfer in the
Liquid Deficient Regime,” AECL-3281,
revised December 1969) and the
Westinghouse correlation of steady-state
transition boiling (“Proprietary Redirect/
Rebuttal Testimony of Westinghouse Electric
Corporation,” USNRC Docket RM-50-1, page
25-1, October 26, 1972) are acceptable for use
in the post-CHF boiling regimes. In addition,
the transition boiling correlation of
McDonough, Milich, and King (J.B.
McDonough, W. Milich, E.C. King, "An
Experimental Study of Partial Film Boiling
Region with Water at Elevated Pressures in a
Round Vertical Tube,"” Chemical Engineering
Progress Symposium Series, Vol. 57, No. 32,
pages 197-208, (1961) is suitable for use
between nucleate and film boiling. Use of all
these correlations is restricted as follows:

- * - * -

¢. Evaluation models approved after
October 17, 1988, which make use of the
Dougall-Rohsenow flow film boiling
correlation (R.S. Dougall and W.M.
Rohsenow, “Film Boiling on the Inside of
Vertical Tubes with Upward Flow of Fluid at
Low Qualities," MIT Report Number 8078 286,
Cambridge, Massachusetts, September 1963)
may not use this correlation under conditions
where nonconservative predictions of heat
transfer result. Evaluation models that make
use of the Dougall-Rohsenow correlation and
were approved prior to October 17, 1988,
continue to be acceptable until a change is
made to, or an error is corrected in, the
evaluation model that results in a significant
reduction in the overall conservatism in the
evaluation model. At that time continued use
of the Dougall-Rohsenow correlation under
conditions where nonconservative
predictions of heat transfer result will no
longer be acceptable. For this purpose, a
significant reduction in the overall
conservatism in the evaluation model would
be a reduction in the calculated peak fuel
cladding temperature of at least 50 °F from
that which would have been calculated on
October 17, 1988, due either to individual
changes or error corrections or the net effect
of an accumulation of changes or error
corrections.

II. Required Documentation

: e

b. A complete listing of each computer
program, in the same form as used in the
evaluation model, must be furnished to the
Nuclear Regulatory Commission upon
request.
* * * * -

5. General Standards for Acceptability—
Elements of evaluation models reviewed will
include technical adequacy of the
calculational methods, including: For models
covered by § 50.46(a)(1)(ii), compliance with
required features of section I of this
Appendix K; and, for models covered by
§ 50.46(a)(1)(i), assurance of a high level of
probability that the performance criteria of
§ 50.46(b) would not be exceeded.

Dated at Rockville, MD, this 13 day of
September 1988.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.
[FR Doc. 88-21179 Filed 9-15-88; 8:45 am]
BILLING CODE 7590-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 101

[Rev. 2; Amdt. 48]

Administration; Conduct of Program
Activities in Field Offices

AGENCY: Small Business Administration.
ACTION: Final Rule.

SUMMARY: On August 23, 1988, the
President approved Pub. L. 100-418 {102
Stat. 1107}, the Omnibus Trade and
Competitiveness Act of 1988, which
increases the loan limit for small
business concerns (other than small
concerns engaged in, or adversely
affected by, international trade) from
$500,000 to $750,000. This rule
implements that enactment (with the
stated exception) by amending the
relevant delegations of authority to
conduct program activities in field
offices (§ 101.3-2).

EFFECTIVE DATE: This rule is effective
September 16, 1988.

FOR FURTHER INFORMATION CONTACT:
Martin D. Teckler, Deputy General
Counsel, Small Business Administration,
1441 L Street, NW, Washington, DC
20416. Tel. (202) 653-6642.

SUPPLEMENTARY INFORMATION: Part 101
consists of rules relating to the Agency’s
organization and procedures; therefore,
notice of proposed rulemaking, public
participation, analysis under Executive
Orders 12291 and 12612 and a regulatory
flexibility review, 5 U.S.C. 601, et seq.,
are not required and this amendment is
adopted without resort to those
procedures.

List of Subjects in 13 CFR Part 101

Authority delegations (Government
agencies, Administrative practice and
procedure, Organization and functions
(Government agencies).

PART 101—[AMENDED]

Accordingly, Part 101 of Title 13,
Chapter I of the Code of Federal
Regulations, is hereby amended as
follows:

1. The authority citation for Part 101
continues to read as follows:

Authority: Secs. 4 and 5, Pub. L. 85-536, 72
Stat. 384 and 385 (15 U.S.C. 633 and 634 as
amended); sec. 308, Pub. L. 85-699, 72 Stat.
694 (15 U.5.C. 687, as amended); sec. 5(b)(11).
Pub. L. 93-386 (Aug. 23, 1974); and 5 U.S.C.
552.

§101.3-2 [Amended]

2.In § 101.3-2, Part I, Section A, item
1.b. is revised as follows:

Section A—Loan Approval Authority

1.> & ¢

b. Guaranty loans. 7(a) business loans
(except section 7(a)(13) loans):

Approve

(1) Regional Administrator
) DBDUW Regional Admin-

3) Assastant Regional Ad-
ministrator/F&!

(4) District Dir@Ctor .....oeveeruree- )

(5) Deputy District Director

(6) Assistant District Direc-

Financing Divi-

U Chief,
/
®) andal/Managemem

(9) Supervisory Loan Spe-
cialist, Financing, D/O

(10) Senior Loan Specialist,
Financing, D/O, Region

(11)  Branch  Manager,
Corpus Christi, Milwau-
kee, Springfield, IL,
Springfield, MO, and Sac-

falo and Elmira..........ccveminai

(13) Branch  Manager,
except Fairbanks, Buffalo,
Corpus Christi, Elmira,
Milwaukee, Springﬁeld IL,
and

(15) Assistant Branch Man-
ager/F&l, Milwaukee,
Springfield, IL, and Sacra-
mento B.O’s

(16) Assistant Branch Man-
ager for F&l, Guifport, B/
(o)

(17) Assistant Branch Man-
ager/F&I Corpus Christi
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3. In § 101.3-2, Part I, Section C, items
2.a, b., and c. are revised as follows:

Section C—Section 7(a)(13) Loans Approval
Authority

2~ LR I
a. Unlimited project cost:

(1) Regional Administration.............. $750,000
b. Overall project cost not exceeding
$1,500,000:

(2) Deputy RA (Region VII)...........c..c.. 750,000

(3) ARA/F&l

{4) District Director...........

(5) Deputy District Direct

(6) ADA/F&I

(7) Branch Manager.

(8) Assistant Branch Manager/F&],

Corpus Christi B.O. only..c.emen 500,000
¢. Overall project cost not exceeding $750,000:

(9) Chief, Financing D/O......ccoviviiaions 750,000

{10) Financial/Management

Assistant Officer, Minneapolis, MN

D/O. 500,000
(11) Assistant Branch Manager/F&I,

Sacramento B.O....c.....usvinnmnenasesnsecces 500,000

4. In § 101.3-2, Part III, Section A,
items 1.a., b., and c. are revised to read
as follows:

Section A—Section 503 Denture Guaranty
Approval Authority (Small Business
Investment Act)

1.0
a. Unlimited project cost:

(1) Regional Administrator.........c..... $750,000
b. Overall project cost not exceeding
$1,500,000:

(1) Deputy RA (Region VII)....cvinin 750,000
(2) ARA/F&l 750,000
{3) District Director. ..cccsccrsismareisans 750,000
(4) Deputy District Director................. 750,000
(5) ADA/F&I 750,000
(8) Branch Managers.......ewmemenes 500,000

c. Overall project cost not exceeding
$1,000,000:
(1) Chief, Financing D/O....c.c.coovcusrinnies 750,000
(2} Assistant Branch Managers/F&I
500,000
Dated: September 1, 1988.
James Abdnor,
Administrator.
[FR Doc. 88-20885 Filed 9-15-88; 8:45 am|
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 88-CE-12-AD; Amdt. 39-6017]
Airworthiness Directives; Beech

Models F33A, A36, and B36TC
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),

applicable to certain Beech Models
F33A, A36, and B38TC airplanes, which
requires removal of the Mortell 931
sound deadener on the aft side of the
firewall. The FAA has determined that
this sound deadener material may ignite
in the event of a fire in the engine
compartment. This action will reduce
the possibility of injury to the pilot and
possible loss of control of the airplane.
EFFECTIVE DATE: October 19, 1988.
Compliance: Required within the next
100 hours time-in-service after the
effective date of this AD, unless already
accomplished.
ADDRESSES: Beech Service Bulletin
Number 2249, dated April 1988,
applicable to this AD may be obtained
from Beech Aircraft Corporation,
Commercial Service, Dept. 52, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may also be examined at
the Rules Docket, FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Larry Engler, Federal Aviation
Administration, Wichita Aircraft
Certification Office, ACE-120W, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209,
Telephone (316) 946-4409.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an AD
requiring removal of the Mortell 931
sound deadener on the aft side of the
firewall on certain Beech Models F33A,
A36, and B36TC airplanes was
published in the Federal Register on
May 31, 1988 (53 FR 19799). Recent
flammability tests of a firewall with
Mortell 931 material applied to the cabin
side revealed that this material ignites
when the engine side of the firewall is
subjected to a 2000°F flame, the
intensity required to substantiate the
adequacy of firewall materials to
contain an engine compartment fire. In
the event an engine compartment fire
ignited the Mortell 931 Material, the
resulting fire inside the cabin could
cause injury to the pilot and a potential
loss of airplane control. To prevent such
an occurrence, Beech has developed
Service Bulletin Number 2249, dated
April 1988, that defines procedures to
remove the Mortell 931 sound deadener
from the aft (cabin) side of the firewall.
Since the condition described is likely to
exist or develop in other Beech Models
of the same design, the FAA proposed
an AD which would require certain
Beech Modcls F33A, A36, and B36TC
airplanes to comply with Beech Service
Bulletin Number 2249.

Interested persons have been afforded
an opportunity to comment on the

proposal. No comments or objections
were received on the proposal or the
FAA determination of the related cost to
the public. Accordingly, the proposal is
adopted without change except for
minor editorial clarifications.

The FAA has determined that this
regulation only involves 94 airplanes at
an approximate one-time cost of $1,350
for each airplane, or a total one-time
fleet cost of $127,000. This cost will be
absorbed by Beech Aircraft Corporation
under warranty provisions specified in
Beech Service Bulletin Number 2249,
dated April 1988. Few, if any, small
entities are expected to own a sufficient
number of airplanes that the cost to
them will exceed the threshold for
Regulatory Flexibility action.

The regulations set forth in this
amendment are promulgated pursuant to
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt State law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment.

Therefore, 1 certify that this action: (1)
Is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the regulatory docket. A
copy of it may be obtained by contacting
the Rules Docket at the location
provided under the caption
“ADDRESSES".

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends Section 39.13 of Part 39 of the
FAR as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983}); and 14 CFR 11.89.

2. By adding the following new AD:

Beech: Applies to the following airplanes
certificated in any category:
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Serial No.

| CE-1162 through CE-1223
.| E-2383 E-2405
E-2407 through E-2409
EA-468 through EA-470
EA-472 through EA-474

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent a potential fire in the cabin,
accomplish the following:

(a) Remove the Mortell 831 sound deadener
material from the aft side of the firewall in
accordance with the instructions in Beech
Service Bulletin Number 2249, dated April
1988.

{b) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(c) An equivalent means of compliance
with this AD may be used if approved by the
Manager, FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas 67209;
Telephone (316) 946-4400.

All persons affected by this directive
may obtain copies of this document
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Dept. 52, P.O. Box 85, Wichita,
Kansas 67201-0085; or may examine this
document at the FAA, Office of the
Regional Counsel, Room 1558, 601 East
12th Street, Kansas City, Missouri 64106.

This amendment becomes effective on
October 19, 1988.

Issued in Kansas City, Missouri, on
September 2, 1988.
Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc, 88-21126 Filed 9-15-88; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
International Trade Administration
15 CFR Part 391

[Docket No. 80864-8164]

Foreign Availability Assessments;
Examples of Evidence the Office of
Foreign Availability Uses in
Assessments

AGeNcCY: Office of Foreign Availability,
Bureau of Export Administration,
Commerce.

ACTION: Interim final rule.

SUMMARY: Under sections 5(f) and (h) of
the Export Administration Act of 1979,
as amended, the Office of Foreign
Availability (OFA) assesses the
existence of foreign availability. OFA
evaluates whether a good or technology
is: (1) Available in fact to proscribed

countries, (2) from sources outside the
United States, (3) in sufficient quantity,
(4) and of comparable quality to render
the validated license requirement
ineffective in achieving the national
security purposes of the Act. Part 391 of
the Export Administration Regulations
establishes the procedures and criteria
for initiating and reviewing claims of
foreign availability on items controlled
for national security purposes.

Section 5(f) of the Act identifies
several examples of evidence that can
be submitted to substantiate a claim of
foreign availability (i.e., brochures,
operation manuals, articles,
photographs, and depositions based on
eyewitness accounts). In addition, after
several years of experience, OFA has
identified a wide variety of additional
information that it has found useful in
assessing foreign availability.

OFA recognizes industry's need for
additional guidance concerning the
specific kinds of evidence that OFA uses
in its analysis. This rule amends the
Regulations by adding a Supplement No.
1 to Part 391, This Supplement provides
examples of evidence that OFA has
used in its assessments and additional
guidance concerning the kinds of
evidence the OFA has found useful in
making assessments. The Bureau hopes
that by providing this assistance, foreign
availability submissions will be
improved and the assessment process
will be more effective.

This list is not all-inclusive.
Acceptable evidence is not limited to
these examples. A foreign availability
submission should include as much
reasonable evidence as possible on al/
four of the criteria which are listed in
the first paragraph. A combination of
several types of evidence will usually be
required. The list is representative of the
types of evidence OFA has found to be
useful in its assessments. The Office of
Foreign Availability will combine this
evidence with data that it collects from
other government and public sources.
The Office of Foreign Availability will
evaluate carefully and fully all the
accumulated evidence, taking into
account factors that may include, but
are not limited to: Information
concerning the source of the evidence;
corroborative or contradictory
indications; and experience concerning
the reliability or reasonableness of such
evidence. OFA will assess whether the
four criteria are met.

From time to time, as OFA identifies
new examples of evidence that would
enhance the assessment submission, we
will amend this informational list.
DATES: Effective September 16, 1988.
The period for submission of comments
will close November 15, 1988.

ADDRESSES:

Submit comments about the list of
examples to Dr. Irwin M. Pikus, Office of
Foreign Availability, Bureau of Export
Administration, U.S. Department of
Commerce, Room SB701, 14th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20230. Comments
regarding the burden estimate for the
collection of this information should be
sent to both the Director of the Office of
Foreign Availability, and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

The public record concerning these
regulations will be maintained in the
Bureau of Export Administration's
Freedom of Information Record
Inspection Facility, Room 4886, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Irwin Pikus, Director of Office of Foreign
Availability, Department of Commerce,
Washington, DC 20230, Telephone: (202)
377-8074.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. This rule clarifies a requirement for
the collection of information which is
subject to the Paperwork Reduction Act
and which the Office of Management
and Budget has approved under OMB
Control Number 0694-0004. A request to
renew the data collection is pending
before the Office of Management and
Budget. The Department of Commerce
estimates that the public burden for the
collection of this information averages
three hours per response which includes
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining data,
reviewing, and submitting the
information collected. Comments
regarding the burden estimate of this
data collection including suggestions for
reducing this burden are to be sent to
both the Director of the Office of Foreign
Availability, and the Office of
Management and Budget. See paragraph
11 for addresses.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
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assessment under Executive Order
12612.

4. Because a naotice of propesed
rulemaking and an opporunity for public
comment are not required to be given for
this rule by section 553 of the
Administrative Procedures Act (5 U.S.C.
553} or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603{a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

5. Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. app. 2412(a]), exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an apportunity for
public comment, and a delay in the
effective date. This rule is also exempt
from APA requirements because it
involves a foreign and military affairs
function of the United States. Section
13(b) of the EAA does not require that
this rule be published in proposed form
because this rule does not impose a new
control. Further, no other law requires
that a notice of proposed rulemaking
and opportunity for public comment be
provided for this rule.

8. However, because of the
importance of the issues raised by these
regulations, this rule is issued in interim
form and comments will be considered
in the development of final regulations.

7. The period for submission of
comments will close November 15, 1988.
The Department will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured.
Accordingly, the Department encourages
interested persons who wish to
comment to do so at the earliest
possible time to permit the fullest
consideration of their views.

8. The Department will not accept
public comments accompanied by a
request that part or all of the material be
treated confidentially because of its
business proprietary nature or for any
other reason. The Department will
return such comments and materials to
the person submitting them and will not
consider them in the development of
final regulations.

9. All public comments on these
regulations will be a matter of public
record and will be available for public
inspection and copying. In the interest of
accuracy and completeness, the
Department requires written comments.
Oral comments must be fallowed by

written memoranda, which will also be
a matter of public record and will be
available for public review and copying.
Communications from agencies of the
United States Government or foreign
governments will not be made available
for public inspection.

10. The public record concerning these
regulations will be maintained in the
Bureau of Export Administration’s
Freedom of Information Record
Inspection Facility, Room 48886, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue NW.,
Washington, DC 20230. Records in this
facility, including written public
comments and memoranda summarizing
the substance of oral communications,
may be inspected and copied in
accordance with regulations published
in Part 4 of Title 15 of the Code of
Federal Regulations. Information about
the inspection and copying of records
may be obtained from Margaret
Corenejo, Bureau of Export
Administration, Freedom of Information
Officer, at the above address or by
calling (202) 377-2593.

List of Subjects in 15 CFR Part 391

Exports, Foreign availability, Science
and technology, Technical Advisory
Committees.

Accordingly, the Export
Administration Regulations (15 CFR
Parts 368-399) are amended as follows:

PART 391—[AMENDED]

1. The authority citation for 15 CFR
Part 391 continues to read as follows:

Authority: Pub. L. 96-72, 93 Stat. 503 (50
U.S.C. app. 2401 et seq.), as amended by Pub.
L. 97-145 of December 29, 1981 and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of july 12,
1985 (50 FR 28757, July 16, 1985).

2. Section 391.2(d)(2)(iii) is amended
by adding a new sentence at the
reading "(See Supplement No. 1 for
examples of evidence.)"

3. A new Supplement No. 1 to Part 391
is added, reading as follows:

Supplement No. 1 to Part 391

Evidence of Foreign Availability

Below is a list of examples of evidence that
the Office of Foreign Availability has found
useful in conducting assessments of foreign
availability. A claimant submitting evidence
supporting a claim of foreign availability may
want to review this list for suggestions as
evidence is collected.

‘This list is not all inclusive. Acceptable
evidence is not limited to these examples. A
foreign availability submission should
include as much reasonable evidence as
possible on all four of the criteria listed

below. A combination of several types of
evidence will usually be required. The list is
representative of the types of evidence OFA
has found useful in its assessments. The
Office of Foreign Availability will combine
this evidence with the evidence it collects
from other government and public sources.
The Office of Foreign Availability will
evaluate carefully and fully the evidence,
taking into account factors that may include,
but are not limited to: information concerning
the source of the evidence; corroborative or
contradictory indications; and experience
concerning the reliability or reasonableness
of such evidence. OFA will assess whether
the four criteria are met.

From time to time, as OFA identifies new
examples of evidence that would enhance
assessment submissions, we will amend this
informational list.

Examples of Evidence of Fareign Availahility

The Export Administration Act of 1978, as
amended, requires that four criteria be met to
prove foreign availability. The four criteria
are: available-in-fact, from & non-U.S, source,
in sufficient quantity and of comparable
quality.

Available-In-Fact

—Evidence of marketing of & comparable
foreign product in a proscribed country
(e.g., an advertisement in the media of the
proscribed country that the commeodity is
for sale);

—Copies of sales receipts demonstrating
sales to proscribed countries;

—The terms of a contract under which the
commodity has been or is being sold to a
proscribed country;

—Information from a named foreign
government official that it will not deny the
sale of an item it produces to a proscribed
country in accordance with its laws and
regulations;

—Information from a named company official
that the company legally can and would
sell an item it produces to a proscribed
country;

—Evidence of actual shipments of the
product to proscribed countries (e.g.,
shipping documents, photographs, news
reports);

—An eyewitness report of such items in
operalion in a proscribed country;

—Evidence of sales or technical service
personnel in a proscribed country;

—Evidence of production within a proscribed
country;

—Evidence of the item being exhibited at a
trade fair in a proscribed country;

—A copy of the export control laws or
regulations of the source country which
shows that the product is not contrelled.

Non-U.S. Source

—A list of non-U.S. (COCOM, non-COCOM,
or proscribed countries) manufacturers of
the item;

—A report from a reputable source of
information on Commercial relationships
that a foreign manufacturer is not linked
financially or administratively with a U.S.
company;
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—A list of the components in the U.S. and
non-U.S. items indicating model numbers
and their sources;

—A schematic of the non-U.S, item
identifying the components and their
sources;

—Evidence that the commodity is a direct
product of non-U.S. technology (e.g., a
patent law suit lost by a U.S. producer, a
foreign patent);

—A list of producers of a similar commodity
and evidence of indigenous technology,
production facilities, the capabilities at
those facilities, and/or distribution of the
commodity;

—Evidence that the parts and components of
the item are of non-U.S. origin or are
exempt from U.S. export licensing
requirements by the Parts and Components
provision (Section 376.12).

Sufficient Quantity

—Evidence that non-U.S. sources have the
item in serial production;

—Evidence that the item or its manufacture is
used in civilian applications in proscribed
countries;

—Evidence that a proscribed country is
marketing in the West a comparable
product of its manufacture;

—Evidence of excess capacity in a
proscribed country's production facility;

—Evidence that proscribed countries have
not targeted the commodity or are not
seeking to purchase it in the West;

—A proscribed country's official or a
knowledgeable source's estimate of the
proscribed country’s needs;

—A trade paper anlaysis of the worldwide
market (i.e., demand, production rate for
the commodity for various manufacturers,
plant capacities, installed tooling, monthly
production rates, orders, sales and
cumulative sales over 5-6 years).

Comparable Quality

—A sample of the non-U.S. product;

—Operation or maintenance manuals;

—Records or a statement from a user of the
non-U.S. product;

—A comprehensive evaluation of the U.S.
and non-U.S. product by a western
producer or purchaser of the product, a
recognized expert, trade publication, or
independent laboratory;

—A comparative list identifying, by
manufacturer and model numbers, the key
performance components and the material
used in the product that qualitatively affect
the performance of the U.S. and non-U.S.
products;

—Evidence of the interchangeability of the
U.S. and non-U.S. products;

—Published specifications for the U.S. and
non-U.S. products;

—Evidence of the competitiveness of the non-
U.S. product in the world market (e.g., sales
contracts, repeat purchases, orders);

—Patent descriptions for the U.S. and non-
U.S. products;

—Evidence that the U.S, and non-U.S. items
meet a published industry or universal
standard;

—A report or eyewitness account, by
deposition or otherwise, of the non-U.S.
product’s operation;

—Evidence concerning the non-U.S.
manufacturers’ corporate reputation,
history, and track record;

—Comparison of the U.S. and non-U.S. end-
product(s) made from a specific commodity
tool(s), technical data or a device.

Dated: September 9, 1988.
Michael E. Zacharia,

Assistant Secretary for Export
Administration,

[FR Doc. 88-20994 Filed 9-15-88; 8:45 am|
BILLING CODE 3510-DT-M

DEPARTMENT OF LABOR

Occupational Safety and Heaith
Administration

29 CFR Part 1926

Occupational Safety and Heailth
Regulations for Construction

CFR Correction

At 44 FR 8618, Feb. 9, 1979, the
Occupational Safety and Health
Administration republished the
regulations in 29 CFR 1926.302(e) on
standards for powder-actuated hand
tools. Beginning with the July 1, 1983,
revision of Title 29 (Part 1920 to End) of
the Code of Federal Regulations, the
word “powder” was inadvertently
changed to “power" in § 1926.302(e).

In the July 1, 1987, revision of Title 29
(Part 1926) of the Code of Federal
Regulations, on page 115, columns one
and two, paragraphs (e) heading, (e)(1),
and (e)(12) of § 1926.302 continued to be
published incorrectly.

§ 1926.302 [Corrected]

The words “power-actuated" should
read “powder-actuated” in the heading
of paragraph (e), the last line of
paragraph (e)(1), and the first line of
paragraph (e)(12).

BILLING CODE 1505-01-D

—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FRL-3438-7]

Approval and Promulgation of
Implementation Pian, State of

Louisiana; Good Engineering Practice-
Stack Height Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

suMMARY: This Federal Register notice
approves Louisiana Air Quality
Regulations, LAC 33: Part III, Section

921, “Stack Heights" (formerly Sections
17.14.1—17.14.3), for “Good Engineering
Practice-Stack Height" (GEP-SH) and
Dispersion Techniques. Although the
EPA generally approves the Louisiana
stack height rules on the grounds that
the State satisfies the requirements of 40
CFR Part 51, the EPA also provides
notice that this action may be subject to
modification when EPA completes
rulemaking to respond to the decision in
NRDC v. Thomas, 838 F.2d 1224 (D.C.
Cir. 1988). This GEP-SH SIP revision
implements Section 123 of the Clean Air
Act, as amended, and Federal
regulations at 40 CFR Part 51, and
enables the State to ensure that the
degree of emission limitation required
for the control of any air pollutant under
its SIP is not affected by that portion of
any stack height which exceeds GEP-SH
or by any other dispersion technique.
DATE: This action is effective on October
17, 1988,

ADDRESSES: Copies of the State's final
submittal and EPA's Technical Support
Document may be obtained by writing
to:

Chief, SIP New Source Section, Air
Programs Branch, Air, Pesticides and
Toxics Division, Environmental
Protection Agency, Region 6, 1445
Ross Avenue, Dallas, Texas 75202,
Telephone: (214) 655-7214, or

Administrator, Louisiana Air Quality
Division, Louisiana Department of
Environmental Quality, 325 North
Fourth Street, P.O. Box 44096, Baton
Rouge, Louisiana 70804, Telephone:
(504) 342-12086.

FOR FURTHER INFORMATION CONTACT:

Mr. J. Behnam, P.E.; Environmental

Protection Agency, Region 6, 1445 Ross

Avenue, Dallas, Texas 75202, Telephone:

(214) 655-7214.

SUPPLEMENTARY INFORMATION: On July
18, 1986, the Governor of Louisiana
submitted a copy of the Louisiana GEP-
SH Air Quality Regulations, Sections
17.14.1-17,14.3 [now LAC 33: Part III,
Section 921}, adopted by the Secretary
of the Department of Environmental
Quality (LDEQ) on May 20, 1986, as a
proposed SIP revision together with
supporting documents. With one
exception, EPA determined that the
LDEQ GEP-SH regulations were
equivalent to the Federal regulations
found at 40 CFR 51.100(z), 40 CFR
51.100(ff)~(kk), 40 CFR 51.164, and,
indeed, were largely identical thereto
except for minor changes to
accommodate the State's regulatory
format. Based upon this evaluation, EPA
proposed in a Federal Register notice of
August 7, 1987 (51 FR 29392) to approve
the Louisiana stack height regulations if




36010

Federal Register / Vol. 53, No. 180 / Friday, September 18, 1988 / Rules and Regulations

the State first corrected a minor clerical
deficiency in Section 17.14.3 [now LAC
33: Part 111, Section 821(C)] of the State
regulations. No comments were received
on the proposal notice.

In the notice of the proposed
rulemaking, EPA specifically stated that,
with one exception, Section 17.14.3 [now
LAC 33: Part III, Section 921(C]] of the
State regulations replicated, and thus
satisfied the requirements of 40 CFR
51.164 for new source review programs.
This Federal regulation requires that
“before a State issues a permit to a new
or modified source based on a good
engineering practice stack height that
exceeds the height allowed by 40 CFR
51.100(ii) (1) or (2], the State must notify
the public of the availability of the
demonstration study and must provide
opportunity for public hearing. There
was an apparent clerical error in Section
17.14.3 [now LAC 33: HII, Section 921(C]]
insofar as it failed to include a reference
to subsections (1) or (2) of Section
17.14.1(e) [now LAC 33: Part III, Section
921(A), “Good i Practice
(GEP) Stack Height 1 or 27}, the
equivalents of subsections (1) and (2) of
40 CFR 51.100(ii). As a result of this
inadvertent oversight, the State
regulation incorrectly suggested that
there is an approvable method for
determining GEP-SH other than those
prescribed by 40 CFR 51.100(ii) and
Section 17.14.1(e) fnow LAC 33: I1I,
Section 921(A) “Good Engineering
Practice (GEP) Stack Height"] and that
new or modified source emission
limitations developed pursuant to
Section 17.14.1.(e)(3) [now LAC 33: Part
111, Section 921(A) "“Good Engineering
(GEP) Stack Height 3"] need not be
subjected to public review. The EPA
required that the State amend this
section, consistent with the
requirements of 40 CFR 51.164, before
final approval of GEP-SH SIP revision.

In the interim, the EPA’s stack height
regulations were challenged in NRDC v.
Thomas, 838 F.2d 1224 (D.C. Cir. 1988).
On January 22, 1988, the U.S. Appeals
Court for the D.C. Circuit issued its
decision affirming the regulations in
large part, but remanding three
provisions to the EPA for
reconsideration. These provisions are:
(1) Grandfathering pre-October 11, 1983,
within-formula stack height increases
from demonstration requirements [40
CFR 51.100(kk)}(2)}; (2) dispersion credit
for sources originally designed and
constructed with merged or multiflue
stacks [40 CFR 51.100(h)(2)(ii)(A)]; and
(3) Grandfathering pre-1979 use of the
refined H+1.5L formula [40 CFR

51.100(ii}(2)].

Since the publication of the proposed
rulemaking, the Louisiana Department of
Environmental Quality has revised the
State regulations to correct the
deficiency which was identified in the
proposed notice of August 7, 1987. On
January 6, 1988, the Governor of
Louisiana submitted the revised
Louisiana GEP-SH Air Quality
Regulations, adopted by the Secretary of
the LDEQ on December 20, 1987, as a
proposed SIP revision to the EPA. The
EPA has reviewed this submittal (the
revised regulations) and has determined
that the State GEP-SH regulations are
equivalent to the Federal stack height
requirements and meet the provisions of
the New Source Review program
adequately. Therefore, EPA is now
approving the Louisiana GEP-SH
regulations, LAC 33: Part III, Section 921,
as a revision to the Louisiana SIP.

Although the EPA generally approves
Louisiana’s stack height rules on the
grounds that the State satisfies the
requirements of 40 CFR Part 51, the EPA
also provides notice that this action may
be subject to modification when EPA
completes rulemaking to respond to the
decision in NRDC v. Thomas, 838 F.2d
1224 (D.C. Cir. 1988). If the EPA’s
response to the NRDC remand modifies
the July 8, 1985, regulations, the EPA will
notify the State of Louisiana that its
rules must be changed to comport with
the EPA's modified requirements. This
may result in revised emissions
limitations or may affect other actions
taken by the State of Louisiana and
source owners or operators.

The Office of Managment and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 15, 1988. This
action may not be challenged later in
proceedings to enforce its requirements.
[See 307(b)(2).]

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Incorporation by reference, and
Hydrocarbons.

Dated: August 25, 1988,
Lee M. Thomas,
Administrator.

PART 52—[AMENDED]

Title 40, Part 52 of the Code of Federal
Regulations is amended as follows:

Subpart T—Louislana

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642,

2. Section 52.970 is amended by

adding paragraph (c)(45) to read as
follows:

§52.970 Identification of plan.

- - * * *

(c) L

(45) On January 6, 1988, the Governor
of Louisiana submitted a revision to the
State Implementation Plan (SIP) that
contained Air Quality Regulations, LAC
33: Part IIl, Section 921, Stack Heights,
as adopted by the Secretary of the
Department of Environmental Quality
on December 20, 1987. Section 921, Stack
Heights, enables the State to ensure that
the degree of emission limitation
required for the control of any air
pollutant under its SIP is not affected by
that portion of any stack height which
exceeds GEP ar by any other dispersion
technique.

(i) Incorporation by reference:

(A) Louisiana Air Quality
Regulations—LAC 33: Part III, Section
921, Stack Heights, as adopted by the
Secretary of the Department of
Environmental Quality on December 20,
1987.

(ii) Other material—none.

3. A new § 52.990 is added as follows:

§52.990 Stack height reguiations.

The State of Louisiana has committed
to submit to EPA a SIP revision
whenever a new or revised emission
limitation for a specific source exceeds
the height allowed by Section 921(A)
“Good Engineering Practice (GEP} Stack
Height 1 or 2™ of the State regulations. A
letter from the Secretary of Louisiana
Department of Environmental Quality,
dated September 23, 1986, stated that:

In specific, the State regulation, Section
17.14.2 [now LAC 33: Part Ill, Section 921{B}].
provides that the degree of emission
limitation required of any source for control
of any air pollutant must not be affected by
so much of any source’s stack height that
exceeds good engineering practice or by any
other dispersion technique. In reference to
this requirement, the Louisiana Department
of Environmental Quality or the
Administrative Authority will submit to EPA
a SIP revision whenever the Louisiana
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Department of Environmental Quality adopts
a new or revised emission limitation for a
specific source that is based on a stack height
that exceeds the height allowed by Section
17.14.1(e){1) [now LAC 33: Part Ill, Section
921(A) “Good Engineering Practice (GEP)
Stack Height 1"] or Section 17.14.1(e)(2) [now
LAC 33: Part [ll, Section 921{A) “Good
Engineering Practice (GEP} Stack Height 2""].

[FR Doc. 88-19780 Filed 9-15-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[FRL-3447-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; of Final
Date Extension for
Automobile Surface Coating

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

suMMARY: EPA is disapproving a State
Implementation Plan revision submitted
by the Commonwealth of Massachusetts
to extend the final compliance date in
the automobile surface coating
regulation for topcoat and final repair
applications from December 31, 1985 to
August 31, 1987, This disapproval will
not increase or decrease emissions from
the one automobile surface coating
source loeated in the Commonwealth,
the General Motors facility in
Framingham. The final compliance date
for automobile surface coating, topcoat,
and final repair applications will remain
December 31, 1985. The intended effect
of this action is to disapprove the
Commonwealth’s request and thereby to
ensure reasonable further progress
towards the attainment of the ozone
standard by the applicable deadline of
December 31, 1987, as required under
section 172 of the Clean Air Act.
EFFECTIVE DATE: This rule will become
effective on October 17, 1988.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the U.S.
Environmental Protection Agency, JFK
Federal Building, Room 2311, Boston,
MA 02203; and the Massachusetts
Department of Environmental Quality
Engineering, Division of Air Quality
Control, One Winter Street, 8th floor,
Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Cynthia L. Greene (617) 565-3244; FTS
835-3244.

SUPPLEMENTARY INFORMATION: On
December 2, 1988 (51 FR 43394}, EPA
published a Notice of Proposed
Rulemaking (NPR) to disapprove a

Massachusetts State Implementation
Plan (SIP) revision submitted by the
Department of Environmental Quality
Engineering (DEQE). That revision
would have extended the final
compliance date to August 31, 1987 from
December 31, 1985 in the automabile
surface coating regulation. The
compliance date of December 31, 1885
was approved as part of the SIP on
September 16, 1980 (45 FR 61293).
General Motors Corporation (GM) in
Framingham is the only automobile
surface coating operation in
Massachusetts. The revision and EPA’'s
rationale for disapproval were
explained in the NPR. Explanations of
two major reasons for the disapproval
action are provided in detail below,
followed by brief restatements of five
additional reasons.

First, an EPA October 20, 1981 (48 FR
51366) policy statement (the Paolicy)
provided States with information on the
approvability of the extension of
compliance schedule dates for
automobile assembly plant paint shop
operations. That Policy also established
the criteria the Agency would use in
reviewing any extension requests. One
of those criteria was to assure continued
compliance with the requirement of
Section 172 of the €lean Air Act (the
Act) for the implementation of
reasonably available control technology
(RACT) as expeditiously as practicable.

Here, DEQE and GM have failed to
show that the earliest practicable time
for compliance was August 31, 1987,
Indeed the available evidence indicates
strongly that compliance by December
31, 1985 was practicable. For a detailed
discussion of this evidence see the
technical support document (TSD) for
this section. (A copy of the TSD may be
obtained from the EPA Regional office
listed in the ADDRESSES section aof this
notice.) For this reason, EPA is
disapproving the revision submitted by
the DEQE to extend the compliance date
in the automobile surface coating
regulation of the Massachusetts SIP.

Second, any deferral of the
compliance date must be consistent with
the statutory requirement of section
172(b)(2) of the Act that nonattainment
area SIPs provide for implementation of
all reasonable available control
measures as expeditiously as
practicable. The latter requirement is
explained above and, by itself, is
adequate to disapprove the DEQE's SIP
revision request for an extension. With
regard to the former requirement,
granting an extension for GM in
Framingham would allow VOCs,
precursars to ozone, to be emitted that
the State’s ozone attainment plan relied
upon for maintaining RFP and for

demonstrating attainment by December
31, 1987.

The five additional reasons for
disapproval, as stated in the NPR and
elaborated on now, are:

1. The Policy allowed deferral of
compliance dates for automobile paint
shop operations in order to implement
more cost-effective control methods. In
its submittal, the DEQE did not
document that the construction of a new
paint shop with incinerators is a mere
cost-effective control method than the
installation of abatement equipment on
the existing lacquer topcoating lines.

2. The Policy allowed postponement
of compliance dates for further
development of coating technology.
However, other means of complying
such as coatings and incineration
technologies had already been
developed when DEQE submitted its SIP
revision request. In fact GM
Framingham was not even considering
developing basecoat/clearcoat (BC/CC)
technology for Framingham until 1985.
Therefore, GM cannot argue that it
needed the additional two years to
develop these technologies.

3. The Policy does not allow an
increase in emissions from the source
during the deferral of the compliance
dates. The DEQE submittal predicted
that emissions from the Framingham
paint shop would increase above 1984
actual emissions thereby making it
ineligible for the deferral. Although in
other submittals and in comments on the
NPR from DEQE it has been stated that
the emissions will in fact not increase,
the DEQE has not submitted a permit
with legally enforceable conditions
restricting GM from increasing its
emissions.

4. The Policy states that any
modifications must be designed te be
capable to use a new generation of low-
solvent coatings (i.e., low-solvent/
water-based coatings). Neither the SIP
revision nor the NSR permit application
demonstrates that the proposed new
paint shop will be capable of
implementing the new generation of
low-solvent technology.

5. The DEQE stated that CM’s
emissions from the new paint shap
would not affect the State's ability to
demenstrate a 35% reduction in
emissions of VOCs. This percentage was
used in the 1982 SIP to demonstrate
attainment with the ozone standard in
the Boston SIP analysis area. However,
in its December 30, 1985 submittal of this
SIP revision request, the DEQE included
a 1983 RFP report that lacked the
compliance status of VOC sources and
the linear reduction graphs that
demonstrate a straight line progression
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towards attainment. To consider the
deferral of compliance dates, complete
documentation that RFP would be
maintained despite a compliance date
extension for the Framingham facility, is
necessary. The complete RFP report for
1983 was submitted on June 4, 1986 and
it did show that the Boston SIP analysis
area was on RFP through 1983. However
on June 30, 1987 the DEQE submitted its
1985 RFP report and the report showed
for the Boston SIP analysis area that
RFP had not been maintained as the
December 31, 1985 attainment target had
not been met.

EPA received six letters of public
comments on the NPR that are
addressed below.

Public Comments

Two letters, one from a Framingham
resident and the other from a
Framingham neighborhood association,
offered general comments in support of
EPA's proposed disapproval. Two other
letters of comment, from individuals
with family members who work at GM,
asked that EPA take into consideration
the commitments the company has made
to Framingham and the employment
security of its workers. The two
remaining letters, from GM and the
DEQE, contained several issues which
are addressed below.?

General Motors' letter of comment,
dated December 23, 1986, raised seven
issues.

Issue No. 1: The Policy does not
require the State to document that
construction of a new paint shop with
incinerators is more cost effective than
controlling the lacquer lines.

Issue No. 1 Answer: The Clean Air
Act requires the implementation of
RACT as expeditiously as practicable.
In order for a state to obtain approval of
a compliance date extension, it must
demonstrate that RACT would be
expeditiously implemented under the
extension.

To do so, the state must demonstrate
the impracticability of meeting the initial
deadline, i.e,, in this case, that control of
the lacquer lines through add-on
controls by the compliance deadline
was impracticable. Establishing that the
construction of a new paint shop with
incinerators is more cost-effective than
retrofitting the lacquer lines with add-on
controls would be one way to
demonstrate impracticability of meeting
the initial compliance date. This
showing would be in keeping with the
Policy which sought to allow automobile

1 Responses to additional comments, which were
received after the close of the public comment
period, appear in the technical support document for
this rule.

surface coating companies to avoid the
costs of add-on controls when
reasonable less costly alternative
solutions were possible.

CM tailed to demonstrate that
construction of a new paint shop with
incinerators is a more cost-effective
compliance technique than control of the
lacquer lines. Therefore, GM failed to
demonstrate that the latter technique
was impracticable. More broadly, GM
has failed to show that it would have
been, from the standpoint of the original
adoption of the relevant emissions
limitations, impracticable for the
company to bring the relevant coating
lines into compliance with those
limitations. Instead, several shifts in
corporate strategy, rather than any
impediment inherent in the limitations
themselves, appear to have prevented
timely compliance. These shifts in
corporate strategy are outlined in the
TSD prepared by EPA on today’s action.

Issue No. 2: General Motors believes
that its July 6, 1982 and November 20,
1984 requests for an extension to
December 31, 1987 to meet RACT fulfill
the Policy criteria to meet RACT “as
expeditiously as practicable.
Additionally, GM alleges that the Policy
does not require documentation of the
impracticability of meeting the SIP
compliance date deadline.

Issue No. 2 Answer: GM never
followed through to the point of having
the DEQE conduct a public hearing and
submit a SIP revision to EPA requesting
a compliance date extension until it
wrote to DEQE on June 7, 1985 and
submitted a permit application to
construct a new paint shop on August 7,
1985. As previously stated, the DEQE
conducted a public hearing on its
proposal to grant that request on
December 16, 1985 and submitted the
SIP revision to EPA on December 30,
1985. As explained in more detail in the
TSD, submittal of a SIP revision request
on December 30, 1985 to extend the
effective December 31, 1985 compliance
date strongly suggests that the inability
to comply by December 31, 1985 was not
due to any difficulties inherent in the
applicable emission limitations, but to
tardiness in attempting to meet them.

The argument that GM does not have
to show impracticability is without
merit. A key test of the approvability of
a compliance date extension is whether
compliance with the original deadlines
was impracticable from the start.
Evidence of such impracticability could
include the fact of noncompliance,
coupled with a showing of strenuous
good faith efforts to comply.
Impracticability might also be shown by
a demonstration that the premises
underlying the original deadline were

flawed. Here, however, the company has
been unable to show that it struggled to
meet the emission limits on time. In
GM's December 23, 1986 comment letter
to Louis F. Gitto, Director of the EPA
Region I Air Management Division, GM
points out that the future of the
Framingham operation was uncertain
and suggests that that uncertainty
justified its failure to commit resources
to achieving timely compliance. But such
uncertainty is not an adequate
justification in the context of the current
Clean Air Act, which requires the
implementation of reasonable controls
as expeditiously as practicable to assure
attainment by the end of 1987.
Moreover, the company does not claim
that the original deadline was flawed in
its premises. Indeed, the company itself
sought and approved the very degree of
forbearance that the original deadline
represents. GM and the State and
Territorial Air Pollution Program
Administrators (STAPPA) successfully
negotiated with EPA in 1978 to relax the
automobile surface coating compliance
schedule to a nationally consistent
phased-in extended compliance
schedule. Additionally, in comments at
the DEQE public hearing on the 1979
original SIP revision for automobile
surface coating, GM Framingham
supported the STAPPA negotiated
schedule. Therefore, impracticability is
a pertinent showing and GM failed to
make that showing.

Issue No. 3: The Policy does not
require documentation that a
compliance coating technology has not
yet been developed. Additionally EPA's
assertion that BC/CC technology has
been demonstrated is inconsistent with
EPA's position espoused in its issuance
of innovative technology waivers.

Issue No. 3 Answer: The Policy
allowed for extensions for the further
development of coating technology and
more cost-effective compliance
techniques to achieve RACT. Although
EPA acknowledged in the Policy that
BC/CC coating technology was still
being developed at specific plants, that
technology was not, and is not, the only
compliance technique available to meet
RACT requirements. As GM had
originally proposed, abatement by
incineration could bring the topcoat and
final repair lines into compliance.
Additionally, all of the New Source
Performance Standard (NSPS) waivers
(10) expired on December 31, 1986.
Those waivers, only allowed extensions
to December 31, 1986 for development of
lower solvent BC/CC to meet NSPS and
not RACT requirements at specific
plants. Considering the 1986 end date for
the NSPS waivers and the late request
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by GM for its Framingham plant, EPA
cannet approve the State’s request to
grant GM additional time to develop
BICICC technelogy at its Framingham
plant.

Issue No. 4¢: GM believes actual
emissions will decrease during the
extension, not increase.

Issue No. 4 Answer; EPA cannot
assure, as the Policy requires, that the
Framingham facility will not increase its
emissions during the extension based on
GM’s "belief" that the emissions will
decrease. The DEQE would have to
impose operating restrictions on GM
and submit them to EPA for approval in
order to legally ensure that emissions
would not increase. No such legally
enforceable operating restrictions to
limit its emissions have been submitted
to EPA.

Issue No. 5: GM has demonstrated
that the Framingham BC/CC facility is
designed to use low-solvent technology.

Issue No. 5 Answer: The Policy
required that EPA assure that plants
modified to accommodate BC/CC paint
systems will be eapable of subsequent
adoption of “the new generation of low-
solvent coatings.” EPA interprets this
language of the Policy to mean low-
solvent and water-based coatings. This
interpretation is reasonable, particularly
given the fact that many water-based
coatings contain a small amount of
VOC. In order to meet this requirement,
GM would have to include an extra
vestibule in its paint shop design at the
end of the topcoat ovens to ensure that
the paint shop would be able to
accommodate the additional drying time
that is required of water-based coatings.
GM has not submitted such a design or
other methods of accommodation.

Issue No. 6: GM asserts that the
extension should be allowed because
the Commonwealth of Massachusetts
has an approved 1882 Ozone and
Carbon Monaxide SIP with an approved
attainment demenstration for the Boston
SIP analysis area (of which Framingham
is a part). The DEQE concluded in its
Decision Memorandum for the SIP
revision that air quality would not be
adversely affected by the compliance
date extension. Additionally, the
Commonwealth of Massachusetts
submitted a complete reasonable further
progress (RFP) report which
demonstrated that RFP requirements
were met.

Issue No. 6 Aaswer: EPA did approve
the Massachusetts Ozone and Carbon
Monoxide SIP on November 9, 1983 (48
FR 51480) and it contained
demonstrations of attainment. These
demonstrations were to plan for
attainment as expeditiously as
practicable as required by Section

110(a)(2)(A) of the Act and in any case
before December 31, 1987, Allowing a
compliance date extension would allow
a relaxation in the expeditiousness that
Massachusetts planned for in its 1982
SIP. The DEQE in its 1982 SIP, planned
for expeditious attainment of the ozone
standard and demonstrated it could be
achieved in the Boston SIP analysis area
by December 31, 1985. However, the
1985 RFP report, received on June 30,
1987, indicated that the 1985 target for
attainment was not achieved.? Although
EPA extended the attainment date for
Massachusetts to December 31, 1987
(see 40 CFR 52.1127), the reductions
anticipated from GM by December 31,
1985 were needed to bring about
attainment as expeditiously as
anticipated in the 1982 SIP, or by
December 31, 1985.

Secondly, at the time of the December
30, 1985 DEQE SIP submission, only a
draft 1983 RFP report was available. A
complete report, including the
compliance status of VOC sources and
graphs representing the annual linear
reductions towards attainment, was not
submitted to EPA until June 4, 1986.
Without a complete report at the time of
the submittal of the SIP revision, neither
the DEQE nor EPA could confirm that
the compliance deadline extension
would not interfere with RFP.

Issue No. 7: EPA did not process the
DEQE's SIP revision within the four
month time period required by section
110(a)(2) of the Act, 42 U.S.C. 7410(a){2).
Had it done so, it should have concluded
that the extension would not jeopardize
RFP and timely attainment.

Issue No. 7 Answer: After the DEQE
submitted the December 30, 1985 SIP
revision, it requested that EPA hold
action on the revision until June 20, 1986
because of ongoing negetiations with
CM., In addition, EPA does not believe
that the agency must take final action
under Section 110(a)(3) of the Acton a
revision to a SIP which earlier in time
received Federal approval under section
110{a)(2), within four months, but
instead within a reasonable time.
Nevertheless, EPA cannot ignore facts
that come to light before final action.
EPA maintains that the compliance date
extension is a relaxation in the
expeditious attainment that
Massachusetts demonstrated in its 1982
SIP.

The DEQE letter of comment of
January 2, 1987 raised five issues.

* On December 31, 1987, the DEQE submitted the
1986 RFP repart and it demonstrated that the Boston
SIP analysis area had met the attainment target,
that is the target that the 1982 SIP anticipated would
be met by December 31, 1885, but had not met the
RFP target for 1966,

Issue No. 1: The DEQE states that it
finds it inconsistent that EPA proposes
to disapprove the SIP revision
extension, while indicating that such an
extension would be acceptable if it were
obtained through an enforcement
mechanism.

Issue No. 1 Answer: The enforcement
mechanism that the State attempted to
negotiate with GM to extend GM's
compliance date was a delayed
compliance order (DCO). Section 113(d)
of the Act does not make it a
prerequisite to issuance of a DCO that
reasonable further progress toward
attainment be maintained, as section 172
of the Act does for SIP revisions in
nonattainment areas. In addition, the
Act requires that a DCO contain a
schedule with increments of progress
that ensures compliance as
expeditiously as practicable. Section
113(d) also requires a source subject to a
DCO to use the best practicable system
of emission reduction for the period
during which the order is in effect.
These requirements help ensure that
with a DCO emissions will be minimized
before final compliance and that
compliance will be expeditious.
Moreover, the Act provides for
enforcement actions should a source
violate an interim requirement in a
DCO. A SIP revision does not provide
for this level of control over a source’s
emissions and does not provide such
certainty of expeditious compliance.

Issue No. 2: The DEQE believes that
because EPA proposed to grant a
Section 111(j) waiver in September of
1986 for the development of BC/CC, that
BC/CC technology was not yet available
for the GM Framingham plant.

Issue No. 2 Answer: As explained in
answer to GM’s issue #3, EPA’s
disapproval is not dependent vpon an
assertion that complying BC/CC
technology was available to GM
Framingham. The facts are that other
compliance technologies were available
in order for CM to comply by December
31, 1985.

Issue No. 3: The DEQE stated that the
facility will nat be increasing its
emissions during the time of the
extension.

Issue No. 3 Answer: See answer to
CM issue #4, above

Issue Ne. 4: The DEQE suggested that
EPA could condition the SIP revision
approval to require that GM install
equipment capable of using low-solvent
coatings.

Issue No. 4 Answer: Section 110(a)(3)
of the Act gives EPA authority to
approve SIP revisions if they meet the
requirements of the Act. When a miner
deficiency exists in the SIP revisien,
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EPA may conditionally approve the
revision. The condition suggested here—
that GM be required to install equipment
in order to accommodate low solvent
coatings—would not address how
expeditiously GM would comply with
RACT, (the major deficiency of the SIP
revision request). Therefore, EPA could
not approve the revision based on such
a condition.

Issue No. 5: The 1983 RFP report was
not incomplete and contained the
compliance status of VOC sources and
graphs representing annual reductions
that the December 2, 1986, Federal
Register stated it lacked.

Issue No. 5 Answer: As stated in the
answer to GM's issue #7, a final and
complete RFP report containing the
compliance status of VOC sources and
graphics was not submitted with the SIP
revision, and was not received by EPA
until June 4, 1986.

As no public comments were received
which raised issues or facts sufficient to
cause the Agency to reconsider its
proposed action, EPA is taking final
action to disapprove this SIP revision.

Final Action

EPA is disapproving the SIP revision,
submitted by the DEQE on December 30,
1985, to Massachusetts’ automobile
surface coating regulation, 310 CMR
7.18(7), to extend the final compliance
date to implement RACT on topcoat and
final repair applications from December
31, 1985 to August 31, 1987. The final
compliance date for automobile surface
coating, topcoat and final repair
applications will remain December 31,
1985.

Under Executive Order 12291, this
action is not “Major."” It has been
submitted to the Office of Management
and Budget (OMB) for review.

List of Subjects in 40 CFR Part 52

Air Pollution control, Hydrocarbons,
Intergovernmental Relations, Ozone,
Reporting and recordkeeping
requirements.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 15, 1988. This
action may not be challenged later in
proceedings to enforce its requirements
(see 307(b)(2))-

Date: September 4, 1988.

Lee M. Thomas,
Administrator.

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

Subpart W—Massachusetts

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.1168a, is added to read
as follows:

§ 52.1168a Part D—Disapproval of Rules
and Regulations.

On December 30, 1985, the
Massachusetts Department of
Environmental Quality Engineering
(DEQE) submitted a revision to the
Massachusetts State Implementation
Plan (SIP) for the automobile surface
coating regulation. This revision
requested an extension of the final
compliance dates to implement
reasonably available control technology
(RACT) on topcoat and final repair
applications. As a result of EPA's
disapproval of this revision, the existing
compliance date of December 31, 1985
specified in the automobile surface
coating regulation contained in the
Massachusetts SIP will remain in effect
(Massachusetts Regulation 310 CMR
7.18(7) as approved by EPA and codified
at 40 CFR 52.1120(c)(30) and (53)).

[FR Doc. 88-21016 Filed 9-15-88; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Child Support Enforcement
45 CFR Part 306

Child Support Enforcement Program,
Medical Support Enforcement

AGENCY: Office of Child Support
Enforcement (OCSE), HHS.
ACTION: Final rule.

SUMMARY: OCSE is amending the Child
Support Enforcement program
regulations governing medical support
enforcement. Prior regulations required
State child support enforcement (IV-D)
agencies to perform certain medical
support enforcement activities. This
regulation requires State IV-D agencies
to extend these activities to certain IV-D
cases not embraced by the prior
regulations and eliminates a restriction
which applies to cooperative
agreements between State IV-D and
State Medicaid agencies. The IV-D
agency is required to develop criteria to
identify existing child support cases
which have a high potential for
obtaining medical support, and to
petition the court or administrative

authority to modify support orders to
include medical support for targeted
cases even if no other modification is
anticipated. In addition, the IV-D agency
is required to provide the custodial
parent with information pertaining to
the health insurance coverage obtained
by the absent parent for the dependent
child(ren). Further, this regulation
deletes the condition that IV-D agencies
may only secure health insurance
coverage under a cooperative agreement
when it will not reduce the absent
parent's ability to pay child support.
Finally, this regulation deletes prior
maintenance of effort requirements
States must adhere to when entering
into a cooperative agreement with the
State Medicaid agency. No changes
were made to the regulations as a result
of comments received.

These activities will expand the
number of children for whom private
health insurance coverage is obtained
by increasing the availability of third
party resources to pay for medical care
and will result in Medicaid cost savings
to State and Federal governments.
Federal funding under title IV-D of the
Social Security Act is available to State
IV-D agencies for these required medical
support activities.

EFFECTIVE DATE: September 16, 1988,
except for §§ 306.51 (b)(3) and (b)(5)
which are pending OMB approval.
These sections will become effective
when notice is given in the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Hagan, Policy Branch, OCSE
(202) 252-5368.

SUPPLEMENTARY INFORMATION:

Background

Section 16 of the Child Support
Enforcement Amendments of 1984 (Pub.
L. 98-378) amends section 452 of the
Social Security Act (the Act). This
statute requires the Secretary of HHS to
issue regulations to require that State
IV-D agencies petition for the inclusion
of medical support as part of any child
support order whenever health care
coverage is available to the absent
parent at reasonable cost. It also
provides for improved information
exchange between State IV-D and State
Medicaid agencies. OCSE published
implementing regulations on October 16,
1985 in the Federal Register (50 FR
41887). Those regulations require the
State IV-D agency to secure medical
support information regarding the
absent parent, to exchange information
with the State Medicaid agency, to
petition the court or administrative
entity to include health insurance in
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new or modified support orders,
whether or not it is currently available
to the absent parent at reasonable cost,
and to take steps to enforce ordered
health insurance coverage. The State IV-
D agency may perform certain functions
beyond the scope of the title IV-D
program, including providing services on
behalf of individuals who are not
receiving IV-D services, by entering into
cooperative agreements with the State
Medicaid agency pursuant to 45 CFR
Part 306, Subpart A.

In prior years, little attention was paid
to petitions for health insurance
coverage for the dependent child of an
absent parent with the result that only a
limited number of AFDC cases already
adjudicated require the absent parent to
obtain health insurance coverage. Prior
requirements to petition for medical
support were applicable only to new
cases or cases which required
modification of existing orders for
reasons other than medical support.
After those regulations were published,
it became apparent that health
insurance coverage for a substantial
number of existing child support cases
was not addressed.

This regulation expands the prior
requirement to include existing cases
with child support orders which warrant
modification solely for purposes of
obtaining medical support. Examples of
situations in which petitions to modify
might be considered are: (1) Absent
parents leaving unemployment
compensation rolls due to changes in
employment status, in which case the
new employers will, most likely, provide
health benefits; (2) Absent parents
having wages withheld for child support,
in which case it is likely they should
have jobs that provide health benefits;
(3) Other indications that the absent
parents are employed by organizations
likely to provide health benefits such as
union membership, available wage
information from State tax forms, etc.; or
(4) Situations in which comparisons with
Medicaid data indicate that health
benefits formerly provided without a
court order have lapsed. The prudent
use of State and Federal resources
dictates that the IV-D Agency develop
procedures to work closely with the
State Medicaid Agency to give priority
to cases in which there is a
demonstrated need for medical support.

Enhancements to medical support
enforcement activities have been made
because of the belief that many absent
parents have private health insurance or
health insurance coverage available
through employers, unions or other
groups. Such coverage may be extended
when available at reasonable cost to

provide for dependents' medical
expenses. This regulation will benefit
families by increasing the incidence of
absent parents who obtain health
insurance coverage for their dependent
children and will result in cost savings
to State and Federal governments by
reducing Medicaid expenditures when
such insurance is available to families
who are eligible for AFDC or Medicaid
services. This regulation is also
responsive to the February 12, 1985
findings of the General Accounting
Office's report to Congress, “Improved
Efforts Needed to Relieve Medicaid from
Paying for Services Covered by Private
Insurers,” which stressed that the
Medicaid program should be relieved of
health care costs if some other person is
legally responsible to pay since Federal
and State Medicaid costs (which,
according to the report, totalled $38
billion in 1984) would be reduced
without affecting Medicaid services.

This regulation is also responsive to
the Office of the Inspector General's
study entitled “Child Support
Enforcement/Absent Parent Medical
Liability” which looked at cases in
which a new or modified child support
order was established in the first
quarter after the effective date of the
earlier medical support regulation.
Medical support was included in the
child support order in less than half of
these cases. These final regulations
address the concerns of the Office of
Inspector General about the availability
of medical support services and the
better coordination between the
responsible agencies.

The implementing regulations of
October 16, 1985 also included interim
final regulations, with a comment
period, for §§ 305.20(c) and 305.56,
which added medical support
enforcement to the State plan-related
audit criteria. The audit regulations
were effective October 186, 1985, with a
comment period until December 16, 1985
for any public comment. Since no
comments were received by the
December 16 deadline, no revisions are
necessary to the interim final
regulations and those regulations are
final rules.

Statutory Authority

This regulation is published under the
authority of sections 1102, 452(f) and
454(13) of the Act. Section 1102
authorizes the Secretary of HHS to
publish regulations not inconsistent with
the Act which may be necessary to
efficiently admiuister the Secretary's
functions under the Act. We believe this
regulation is consistent with the Act, as
section 462(b), which defines "child
support” for purposes of certain

garnishment proceedings to include
“payments to provide for health care",
has long been an integral section of title
IV-D of the Act. In addition, section
452(f) of the Act requires the Secretary
of HHS to issue regulations to require
States to petition for the inclusion of
medical support as part of any child
support order whenever health care
coverage is available to the absent
parent at a reasonable cost. Further,
under section 454(13) of the Act, States
must comply with such requirements
and standards as the Secretary of HHS
determines to be necessary for the
establishment of an effective title IV-D
program.

Regulatory Provisions

Prior regulations at 45 CFR 306.10(g)
provided that IV-D agencies may, under
cooperative agreement, secure health
insurance coverage through court or
administrative order when it will not
reduce the absent parent's ability to pay
child support. This regulation deletes the
condition that the health insurance may
not affect the absent parent’s ability to
pay cash support payments.

This regulation deletes the
maintenance of effort requirement at 45
CFR 308.40 which prohibits a decrease
in title IV-D program activities,
personnel and resources as a result of
entering into cooperative agreements
with a State Medicaid agency.

Section 306.51(a) of prior regulations
stated that, for purposes of this section,
health insurance is considered
reasonable in cost if it is employment-
related or other group health insurance.
This regulation amends 45 CFR 306.51(a)
by designating all that follows the
phrase “For purposes of this section™ as
paragraph (1) and clarifying in the newly
designated paragraph (1) that all
employment-related or group health
insurance is considered reasonable
regardless of the service delivery
mechanism. A new paragraph (2)
clarifies the definition of health
insurance to include health maintenance
organization (HMO) and preferred
provider organization (PPO) and other
types of coverage under which medical
services could be provided to the
dependent child(ren) of an absent
parent.

Prior regulations at 45 CFR 306.51(b)
required State IV-D agencies to petition
the court or administrative authority to
include health insurance in new or
modified court or administrative orders.
As previously stated, there was no
specific requirement for State [V-D
agencies to return to court to add
medical support to existing orders. This
regulation amends 45 CFR 306.51(b) by
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redesignating the current contents of
paragraphs (b) (3), {4), (5) and (6) as (b)
(6). (7). (8) and (9), respectively, and
inserting new paragraphs (3), (4) and (5).

The new paragraph (b)(3) requires all
State IV-D agencies to develop written
criteria to identify cases not included
under paragraphs (b)(1) and (b)(2) with a
high potential for obtaining medical
support based on: (i) Evidence that
health insurance may be available to the
absent parent at a reasonable cost; and
(ii) Facts, as defined by State law,
regulation, procedure or other directive,
which are sufficient to warrant
modification of the existing support
order to include health insurance
coverage for a dependent child(ren).

The new paragraph (b)(4) requires
State IV-D agencies to petition the court
or administrative authority to modify
support orders for targeted cases
identified in paragraph (b)(3) to include
medical support in the form of health
insurance coverage.

The new paragraph (b)(5) requires IV-
D agencies to provide the custodial
parent with health insurance policy
information when the absent parent
secures coverage for the dependent
child(ren). This includes any information
available to the IV-D agency about the
health insurance policy which would
permit a claim to be filed or, in the case
of HMO's and PPQO's, services to be
provided.

This regulation does not alter or
replace other provisions at 45 CFR
306.51. It remains the responsibility of
the State IV-D agency to take steps to
enforce health insurance coverage as
required by court or administrative
order. The IV-D agency is not
responsible for enforcing medical
support of an unspecified nature, unless
this is done under cooperative
agreement with the State Medicaid
agency.

As indicated above, Federal funding is
available to IV-D agencies for these
required medical support activities.

Response to Comments

We received 32 comments in response
to the Notice of Proposed Rulemaking
published in the Federal Register on
May 27, 1987 (52 FR 19738). Twenty-five
State agencies, four local agencies, two
private citizens and one advocacy group
submitted comments.

Section 306.10(g) Securing Health
Insurance Coverage

We received eight comments
including six from State agencies on
revising § 306.10(g) to-allow IV-D
agencies under a cooperative agreement
with the Medicaid agency to secure
health insurance coverage through court

or administrative order regardless of
whether or not it will reduce the absent
parent's ability to pay child support.

Comment: All eight commenters
expressed concern that, if medical
support were to be treated on an equal
footing with financial support, the
potential adverse impact on child
support collections would outweigh the
benefit to the child and the State
Medicaid agencies. Commenters
expressed concern that payment or
recovery of medical expenses can be
delayed while child support payments
meet the daily needs of the child(ren)
and that this change may force
medically needy families onto welfare if
there is a reduction in cash support.

Response: Under current IV-D
regulations (§ 306.51(b)) which require
State IV-D agencies to petition for
inclusion of medical support in support
orders, there are no provisions which
allow the petition for medical support to
be excluded because it might adversely
affect financial support. The revision to
§ 306.10(g) makes IV-D requirements
under cooperative agreements
consistent with the general
responsibility of IV-D agencies for
seeking establishment of medical
support.

Section 306.40 Maintenance of Effort

We received five comments from
State agencies concerning the deletion
of the maintenance of effort requirement
when a IV-D agency enters into a
cooperative agreement with the State
Medicaid agency.

Comment: All five expressed concern
that enforcement of financial support
could suffer without the maintenance of
effort requirement.

Response: The regulations were
revised to provide States more
flexibility in developing cooperative
agreements which are best suited to the
needs of the State and the agencies
involved. This change conforms to the
Health Care Financing Administration’s
(HCFA's) regulations implementing
section 2367 of Pub. L. 98-369, which
provides the States greater flexibility in
the administration of the third-party
liability program. In addition, the
maintenance of effort requirement is no
longer necessary to ensure that child
support services are provided as a result
of the revised audit criteria published
October 1, 1985 in the Federal Register
(50 FR 40120). The audit regulations
required OCSE to conduct an audit of
State IV-D agencies at least once every
three years to determine whether each
State has an effective IV-D program.
These regulations incorporate objective
performance criteria which OCSE will
use to determine program effectiveness

in providing child support services to
those in need of them.

Section 306.51{a) Securing and
Enforcing Medical Support Obligations

We received eight comments on the
clarification that service delivery
mechanism does not affect whether
health insurance is considered
reasonable.

1. Comment: Four commenters,
including two State agencies, asked how
the medical support regulations will be
enforced when the absent parent's
health insurance coverage is through an
HMO which may not be geographically
available to the child(ren).

Response: The regulations only
require the IV-D agency to petition the
court or administrative body which
establishes support orders to include
medical support in the support order in
appropriate cases. The provisions of a
support order are determined on a case-
by-case basis in accordance with State
law and judicial or administrative
discretion. If the IV-D agency petitions
the court or administrative authority to
include medical support in the order and
the court or other authority does not do
s0, the IV-D agency has met its
responsibility under the regulations.

Furthermore, it should be noted that
availability of insurance alone may not
be a sufficient indicator that it would be
cost-effective for the IV-D agency to
seek modification of an order if the
available insurance has geographic
limitations which preclude the
child(ren)'s use of the services.

2. Comment: One State agency
requested we revise the language of the
regulations by adding “all alternative
service delivery systems” so as to
include individual practice associations
(IPA’s), dental professional
organizations (DPO's), group and model
HMO's and other forms of service
delivery.

Response: We are revising the
language of the regulations in response
to the commenter's request to clarify
that fee-for-service, HMO and PPO were
cited only as examples of service
delivery mechanisms. Additional service
mechanisms such as those in the
commenter’s letter are also included.

3. Comment: One local agency
requested further definition of
“reasonable in cost.”

Response: We consider any
employment-related or other group
coverage “reasonable” under the
assumption that most employment-
related or other group health insurance
is inexpensive to the employee/absent
parent. A study done in 1983 by the
National Center for Health Services
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Research of the Public Health Service
indicated that, for low-wage employees
with employer-provided insurance
coverage, 72% of the premium costs was
paid for by the employer. These
regulations do not require that absent
parents be asked to purchase more
expensive individual health coverage for
their children.

4. Comment: One local agency
expressed concern that the custodial
parent could refuse to use a health care
provider required by the absent parent's
health care coverage.

Response: It is beyond the scope of
these Federal regulations to specify that
the custodial parent must use the health
care providers covered under the absent
parent’s health insurance policy. These
regulations pertain to IV-D agencies'
responsibilities, not those of Medicaid
recipients under title XIX of the Act. In
non-AFDC cases, since the IV-D agency
may provide medical support services
only with the consent of the non-AFDC
individual, refusal to use the health care
provider should not be a problem.

5. Comment: One State agency
opposed the definition of health
insurance as reasonable if it is
employment-related or other group
health insurance, since in minimum
wage jobs the insurance often is not
reasonable in cost.

Response: As cited earlier, research
indicates that 73 percent of low-income
employees can obtain employment-
related insurance at reasonable or no
cost. Ultimately it will be up to the court
or administrative authority to decide in
an individual case whether the health
insurance is available at a reasonable
cost.

6. Comment: One State agency
questioned whether the statement in
section 306.51(a)(1) that “Health
insurance is considered reasonable in
cost if it is employment-related or other
group health insurance” means that any
employment implies that health
insurance is available at reasonable cost
or that the determination of reasonable
is to be based on employment where
health insurance is known to be offered
by the employer or available under a
group plan.

Respense: Section 306.51(b) requires
the State to petition the court or
administrative authority to include
health insurance in new or modified
court or administrative orders for
support whether or not health insurance
at reasonable cost is actually available
to the absent parent at the time the
order is entered. We believe that this
will result in fewer delays in obtaining
coverage for dependents because the
State will not always have to go back to
the court or use administrative

procedures to have medical support
included in the existing order once
insurance becomes available to the
absent parent. If, however, the IV-D
agency is seeking to modify an order
solely for medical support, there must be
evidence that health insurance may be
available to the absent parent at a
reasonable cost and facts must exist
which are sufficient under State law to
warrant modification of the existing
support order.

Section 306.51(b)(3) Establishment of
Written Criteria Where There is a High
Potential for Obtaining Medical Support

We received 13 comments on the new
provision that the IV-D agency shall
establish written criteria to identify
existing cases where there is a high
potential for obtaining medical support.

1. Comment: Three commenters
requested greater specification of the
phrase “high potential for obtaining
medical support” to avoid being held
accountable as a result of an audit or
review for not adequately implementing
the medical support requirements.

Response: As explained in the
rationale accompanying the proposed
regulations, States are being given the
flexibility to set their own criteria for
selecting cases with high potential for
obtaining medical support to return to
court. This will allow States to respond
to conditions and requirements of State
law which may be unique to them. We
encourage State IV-D agencies to
consult with the State Medicaid
agencies for assistance in determining
which type of cases have the greatest
potential for high future costs savings.

When attempting to determine the
availability of health insurance coverage
under § 306.51(b)(3)(i), States could
focus on cases with income that is
indicative of regular employment, such
as cases with orders for wage
withholding and cases with assets
which may be indicative of changed
financial circumstances or substantial
income. Similarly, States could examine
the employment history of absent
parents to identify union membership,
new employment or other situations
which may indicate the existence of
health insurance resources. However, it
should be noted that availability of
insurance alone may not be a sufficient
indicator that the case is appropriate for
modification under State law or that the
available insurance would be beneficial
to the child, e.g., coverage may exclude
certain pre-existing conditions, or have
geographic limitations such as a PPO
which would preclude the child's use of
the services.

2. Comment: Four commenters
opposed the requirement that cases be

reviewed to identify cases with high
potential for medical support coverage.
One State agency commented that the
process could be duplicative if the
Medicaid agency already knows of
health insurance coverage. Another
State agency suggested that the process
of identifying absent parents with health
insurance resources is an on-going
labor-intensive process with a minimal
success rate. The commenter indicated
that questionnaires to the absent parent
requesting information about insurance
coverage generate less than a 50 percent
response and additional investigation
with the absent parent's employer or
insurance carrier often doesn't improve
the information gathered.

Response: In too many cases, children
are not receiving appropriate child
support services, including medical
support coverage, because their cases
are lying moribund, with no periodic
review to determine whether the
child(ren)’s needs have changed or the
absent parent's circumstances have
varied. The review of cases based on
State-developed criteria will alleviate
this injustice. States have been given the
opportunity to develop criteria and
procedures to fit their special needs,
while ensuring medical support services
will be provided to those in need. State
IV-D agencies should collaborate with
the State Medicaid agency and with
employers and insurance carriers to
identify cost-effectively those cases with
a high potential for medical support.

3. Comment: Three State agencies and
one local agency expressed the concern
that full implementation of the medical
support provisions would require IV-D
agencies to perform additional duties,
resulting in a diversion of resources
from the establishment and enforcement
of child support obligations, and would
increase the workload of the courts and
the Medicaid agency. One commenter
suggested that the requirement be
limited to cases referred to the IV-D
agency by the Medicaid agency.

Response: OCSE realizes that the
implementation of the medical support
requirements, both the earlier (October
16, 1985) regulations and these more
expansive revisions, will necessitate
additional resources. Federal financial
participation in these additional costs is
available. We also believe that itisin a
State's best financial interest to
aggressively pursue medical support
since such efforts could result in
considerable Medicaid cost savings to
the State.

The suggestion that the requirement
apply only to cases referred by the
Medicaid agency is inconsistent with the
purposes of the IV-D program. Services
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provided under the IV-D program must
be available to all who request and need
them. We recommend collaboration
with the Medicaid agency in developing
the criteria so that Medicaid-eligible
cases will be served, but the IV-D
agency must also provide services to
children needing medical support who
are not eligible for Medicaid.

4. Comment: One State agency
pointed out that neither the IV-D agency
nor the Medicaid agency may know the
medical history of the child(ren) and
that the Medicaid agency would learn of
large medical bills only after they are
incurred,

Response: To be able to establish and
enforce medical support obligations in
situations of extraordinary medical
expenses or chronic conditions, States
should be aware of the child(ren)’s
medical history. Although IV-D agencies
are not specifically required to
investigate the child(ren)’s medical
history, certainly, any information which
comes to their attention concerning new
medical exigencies should be
considered.

5. Conunent: One State agency
requested clarification regarding
whether in interstate cases the criteria
of the initiating State or of the
responding State govern if there is a
difference in criteria the States use to
determine cases with a high potential
for obtaining medical support.

Response: Where there is a difference
between the criteria of the initiating
State (the State where the child(ren) and
custodial parent live) and the
responding State (the State where the
absent parent lives) the criteria of the
responding State will govern because it
is the responding State's criteria which
will govern whether or not the case
meets the conditions for medification in
that State. An initiating State may
request a review of an existing
interstate case to determine if
modification to include medical support
in the order should be sought. In
responding to such a case, however, the
responding State will use its own
criteria for selection.

6. Comment: One State agency
expressed concern that the effect of the
medical support regulations would be
that the IV-D agency would be working
many of the child support cases twice
(presumably once to establish child
support and again to seek medical
support) with the potential of issues
other than child or medical support
(presumably custody or visitation
issues) being raised during an attempt to
modify the order. The commenter
indicated that Federal funding is not
available for adjudicating these issues.

Response: In attempting to modify an
order to address medical support, other
unrelated issues may be raised. States
should encourage the participation of
custodial parents in modification
hearings. If non-IV-D issues are raised,
custodial parents should definitely be
given an opportunity to obtain private
counsel to protect their interests. The
commenter is correct that Federal
funding is available only for IV-D
activities that are part of the approved
State plan,

7. Comment: One State agency
expressed concern that the regulation
would allow financial support and
medical support to compete in all levels
of the child support system. One local
agency pointed out that some States’
child support guidelines take into
account medical support in the form of
medical insurance premium payments
when establishing financial support
amounts while other States' guidelines
do not and requested guidance from
OCSE on how to include medical
insurance premium payments in
financial support guidelines.

Response: Medical support is an
integral part of child support and should
not be considered as an extraneous
issue. In developing the written criteria
to identify the high priority cases for
referral to the court or administrative
authority for inclusion of medical
support, States should consider whether
adequate financial support to obtain
medical support is already included in
the original order.

In September, 1987, OCSE published
“Development of Guidelines for Child
Support Orders: Advisory Panel
Recommendations and Final Report,"
which was prepared under a grant to the
National Center for State Courts. Copies
are available from the OCSE Reference
Center, Room 2525, 330 C Street, SW,,
Washington, DC 20201. This publication
may be useful to States in determining
how to address medical support in
support guidelines. However, each State
was required to have implemented by
October 1, 1987, guidelines using the
criteria that the individual State
considered appropriate.

Section 306.51(b)(3)(i) Evidence That
Health Insurance May Be Available to
the Absent Parent at a Reasonable Cost

We received four comments on the
requirement that the written criteria for
identifying cases with high potential for
obtaining medical support include
evidence that health insurance may be
available to the absent parent at a
reasonable cost.

Comment: The commenters all
expressed concern that obtaining
medical support would be hindered by

restrictions on coverage by insurance
companies, including the exclusion of
dependents not living with the
policyholder, born out-of-wedlock, or
born before enrollment but not listed at
the time of enrollment; geographic
restrictions; and policy riders which
void coverage if Medicaid benefits are
available.

Response: OCSE is fully aware that
there are certain restrictions imposed by
some insurance companies which will
hinder obtaining medical support.
However, these should affect only a
small proportion of cases. The IV-D
agency should notify the Medicaid
agency in cases where insurance
company restrictions are inconsistent
with section 1903(0) of the Social
Security Act, which states that Medicaid
is to be the payor of last resort. The IV-
D agency should also work with the
Medicaid agency and the State
Insurance Commission to have unduly
harsh health insurance policy
restrictions investigated.

Section 306.51(b)(3)(ii}—Facts, as
Defined by State Law, Sufficient to
Warrant Modification to Include
Medical Support

We received three comments on the
requirement that the written criteria for
identifying cases with high potential for
obtaining medical support include facts,
as defined by State law, which are
sufficient to warrant modification to
include medical support.

1. Comment: One commenter
suggested that “law" should be replaced
with “law, regulation, procedure or
directive.”

Response: While we believe
circumstances which warrant
modification of support orders are
generally set forth in State law, some
States may address those circumstances
in regulations, judicial procedures or
court directives. The point of this
section is to ensure that criteria for
identifying cases in which to seek
medical support should take into
consideration the circumstances under
which it is allowable in the State to seek
to modify a support order. Accordingly,
we have accepted the commenter's
suggestion and have revised
§ 306.51(b)(3)(ii) to include regulation,
procedure or other directive.

2. Comment: One court officer pointed
out that several States have laws that
allow modification of child support
orders only upon the showing of a
material and substantial change in the
circumstances of the parties since the
entry of the original order. The
commenter requested clarification about
the apparent conflict between the
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statement in the proposed rule that this
“proposal would expand the audience of
the current requirement to include
existing cases with child support orders
which require modification only for the
purposes of medical support” and the
actual language of § 306.51(b)(3)(ii)
which requires States to establish
criteria for identifying cases with a high
potential for obtaining medical support
based on facts which are sufficient to
warrant modification of the existing
order.

Response: As stated in the rationale
accompanying the proposed regulation,
not all cases where an absent parent
has available health insurance would be
appropriate for return to court. Support
orders are generally modified only in
response to a significant change in the
circumstances of the parties since the
rendering of the original order. Likely
candidates for modification actions may
include cases which indicate a change in
the medical needs of the child or
changes in the financial circumstances
of either parent. Attention should be
given to cases where medical support
would be of obvious benefit to the
family, This includes cases where the
child’s health is affected by chronic or
debilitating ilinesses which require
extensive, expensive health services.
States need to examine their own laws
to determine what restrictions apply in
the State with respect to seeking
modification of an existing order to
include health insurance.

3. Comment: One State agency
commented that each State has different
statutory standards for a modification of
child support orders, and cited the
difficult standard in its State.

Response: OCSE is cognizant of the
diversity among the States with respect
to when a modification can be sought.
For that reason, the regulations allow
States to develop criteria for identifying
cases which warrant modification to
include medical support under the
State’s law. If the State's law governing
modification is restrictive, the number of
cases in which the State will be able to
seek modification to include medical
support will be similarly restricted.

Section 308.51(bj){4)—Petition the Court
or Administrative Authority to Modify
Orders to Include Medical Support in
the Form of Health Insurance Coverage

We received 24 comments on the
requirement that the IV-D agency
petition the court or administrative
authority to modify orders to include
medical support in the form of health
insurance coverage for cases identified
as appropriate according to the criteria
in § 306.51(b)(3).

1. Comment: The majority of
commenters expressed concern that the
time, effort and staff required to
examine existing cases and to petition
the court or administrative authority for
medical support in cases identified as
appropriate should not be diverted from
child support efforts.

Response: Prior regulations only
mandated efforts to obtain medical
support in new orders or orders
modified for reasons other than just
seeking medical support. Under that
requirement, the need for medical
support in existing cases was ignored.
This regulation addresses that inequity
by requiring States to identify those
existing cases in which medical support
might be available and there are
grounds for modification solely to obtain
such support. In so doing, it eliminates
inequitable treatment under the program
and ensures scrutiny to detect the
availability of health insurance,

OCSE believes that the benefits of
obtaining medical support in existing
cases should outweigh the
administrative burden of examining the
current caseload and petitioning the
court or administrative authority. The
gathering of information to assist the
decisionmaker, including a description
of the available health insurance
coverage, the medical history and
special medical needs of the child(ren),
and any change in the financial
circumstances of either party, could lead
to increased support awards, in addition
to medical support for the child(ren) and
Medicaid cost savings for the State and
Federal government. In any case,
Federal matching funds are available for
any additional administrative costs
associated with these activities and the
expected Medicaid cost savings should
far outstrip any cost of additional
resources,

2. Comment: One State agency
pointed out that State law prohibits the
County Attorney from petitioning the
court to modify a child support order,
including any ancillary matters, and that
this provision would require a State law
amendment.

Response: Section 306.51(b})(4)
requires IV-D agencies to petition the
court or administrative authority to
maodify support orders for cases that
meet the criteria established by the
State under § 306.51(b)(3). In order to
meet this requirement, States will have
to develop procedures, enact laws, or
make whatever changes are necessary
to allow them to secure modifications in
accordance with § 306.51(b}{4).

3. Comment: One State agency
expressed concern that it would have to
amend its administrative process law in

order to modify orders to include
medical support administratively.

Response: Use of administrative
process can expedite establishment and
enforcement of support, If legislation is
needed to allow administrative
modification of orders to include
medical support, we urge the State to
pursue a legislative change.

4. Comment: Two commenters stated
that some courts would not consider a
revision of child support orders to
include medical support to be a
significant enough change in the
circumstances of the parties to be
defensible in the court. One commenter
also expressed concern that the court
might reduce the financial support
obligation if the case were to be
returned to court.

Response: The IV-D agency is only
required to petition the court or
administrative authority for medical
support if it believes the circumstances
would warrant a modification in
accordance with State law and
procedures. The court or other authority
must decide whether the need for
medical support is sufficient to revise
the child support order. However, if the
IV-D agency adequately prepares its
requests for modification, explaining the
child(ren)’s needs and that the absent
parent has available health insurance
coverage at a reasonable cost, the court
or administrative authority could well
grant the requested modification. The
possibility of a decrease in the financial
support obligation at the same time is a
factor the State should consider in
determining which cases warrant
petitions for modification. The
child(ren)'s medical needs may, in some
cases, be so important that the health
insurance coverage is essential and
warrants any risk of reduction in
financial support. We believe that in
most cases where there has been a
substantial change in circumstances, the
hearing for consideration of medical
support could also result in an increase
in the amount of financial support.

5. Comment: One commenter stated
that many child support orders are
obtained by consent and that absent
parents' failure to consent to a revision
to include medical support in the child
support order could increase the burden
on the already back-logged court
system. Nine commenters expressed
concern over the increased workload on
the courts due to child support revisions
being requested to include medical
support.

Response: We encourage IV-D
agencies to attempt to modify a child
support order to include medical support
by consent order. However, should such
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attempts fail, petitions for modification
will have to be filed, State criteria for
selecting cases “ripe” for modification
should enable the use of expedited
processes to establish most modified
orders and, therefore, only complex
cases should be referred to the full
judicial process. The courts should not
be unduly burdened because we believe
that most modifications will be routine
and cases will be handled under
expedited processes.

6. Comment: One State agency
suggested that it is beyond the required
functions of the IV-D agency to address
the medical history of the child(ren) in
petitioning for medical support.

Response: OCSE does not envision an
examination of the child(ren)'s medical
history in all cases. Rather, such an
examination would only be needed
when the medical history and special
medical needs come to the attention of
the IV-D agency and are integral to the
argument for inclusion of medical
support in the child support order.

7. Comment: One State agency
strongly objected to the provision which
requires that revisions to child support
orders be sought solely for the purpose
of including medical support. The State
agency suggested that the same result
would be achieved eventually as cases
were reviewed and petitioned for
revision of financial support.

Response: OCSE agrees with the
commenter that these regulations would
not be necessary if all child support
awards were routinely reviewed and
updated since the State must petition for
inclusion of medical support in all new
and modified cases. The State may not
have to establish a separate review
process for medical support, if it
routinely reviews all cases for potential
modification of support and there are
provisions in its review criteria which
allow cases to be modified for medical
support even in the absence of a
potential revision in the support award.

8. Comment: One State agency
worried that petitioning the court or
administrative authority to include
medical support in child support orders
could result in countersuits that will
involve property distribution, custody or
visitation issues.

Response: Although there is potential
for additional, extraneous issues to be
raised when the court or administrative
authority is petitioned for inclusion of
medical support in the child support
orders, research indicates that there is a
much greater chance for the child(ren)'s
situation to be improved (e.g., inclusion
of medical support, an increase in the
amount of financial support) by
petitioning the court or administrative
authority.

9. Comment: One advocacy group
commented that, since their State law
provides that the amount the absent
parent pays for the child(ren)'s medical
insurance be deducted from his or her
income before calculating the financial
support obligation, if the custodial
parent can provide medical insurance
for the child(ren), the proposed
requirement would unnecessarily reduce
the amount of financial support.

Response: Section 306.51(b)(1)
requires the IV-D agency to petition for
medical support “unless the custodial
parent and child(ren) have satisfactory
health insurance other than Medicaid."
If the custodial parent does not have
access to health insurance, the family
may be better off with medical support,
even if the result is less financial
support.

10. Comment; One local agency
commented that the custodial parent
who is an AFDC recipient might not
wish to pursue medical support since
health services are provided by the
Medicaid program while the non-AFDC
custodial parent would not welcome
medical support, unless the child(ren)
have major medical problems, if health
insurance payments might impact on the
absent parent's ability to pay financial
support.

Response: In accordance with section
1912 of the Act, Medicaid recipients
must assign any rights to medical
support to the Medicaid agency and
cooperate in securing that support as a
condition of eligibility for Medicaid.
Non-AFDC custodial parents, who are
not Medicaid applicants or recipients,
must consent before receipt of medical
support enforcement services, in
accordance with § 306.51(c). Since
custodial parents otherwise would have
to secure health care coverage when
they leave the AFDC roles, inclusion in
the absent parent's group plan could be
considerably cheaper.

Section 306.51(b)(5) Provide the
Custodial Parent With the Health
Insurance Policy Information

We received 13 comments on the
requirement that the custodial parent be
provided information pertaining to the
health insurance policy which had been
secured for the dependent child(ren)
under this section.

1. Comment: The majority expressed
concern that the mechanism for
obtaining this information has not been
established and that meeting this
requirement would be difficult and
expensive.

Response: Section 306.51(b)(5)
requires IV-D agencies to provide the
custodial parent with health insurance
policy information when the absent

parent secures coverage for the
dependent children. This would include
only any information which is available
to the IV-D agency.

2. Comment: Four State agencies
asked whether the IV-D agency would
be required to interpret the provisions of
the policy or to assist the custodial
parent with the filing of claims.

Response: The IV-D agency is
required to provide the custodial parent
with health insurance policy information
when the absent parent secures
coverage for the dependent child(ren),
including information available to the
IV-D agency about the policy which will
permit a claim to be filed and what
services are to be covered, or provided
in the case of HMO's and PPQ's. The
IV-D agency is not required to interpret
the policy or assist in the filing of
claims.

3. Comment: One State agency
suggested that the States should be
given flexibility to designate which
agency should be responsible for
notifying the custodial parent of
available health insurance coverage.

Response: The IV-D agency need only
ensure that the custodial parent gets the
information about the health insurance
policy. If the IV-D agency prefers to
arrange for the custodial parent to
receive the information from some other
source via a cooperative agreement or
other procedure, it may do so, as long as
the custodial parent receives the
necessary information.

4. Comment: Two commenters,
including a State agency, suggested that
we specify what information the IV-D
agency must provide to the custodial
parent.

Response: The IV-D agency must
provide any information available to it
about the health insurance policy which
would permit a claim to be filed or, in
the case of HMO's or PPO's, services to
be provided.

5. Comment; One Stale agency asked
if implementation could be delayed for a
year to allow States to assess the fiscal
impact.

Response: OCSE believes that
adequate time has elapsed since the
enactment of the 1984 Amendments for
the States to have fully prepared for
their implementation. Further delay
would only result in children being
deprived of the medical support which is
their due.

Comments Received on Potential
Financial Impact of Requirements

1. Comment: Sixteen commenters
pointed out that their child support
enforcement programs are audited and
evaluated on the basis of the ratio of
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child support collections to expenditures
and that inclusion of expenditures for
medical support enforcement without
providing appropriate credit for
collection of health insurance premiums
or savings to the Medicaid program
would lower that ratio. Some
commenters recommended that
expenditures associated with medical
support activities be deducted from the
IV-D agency's total child support
enforcement expenditures when
performance ratios are computed.

Response: The method of calculating
incentive payments is specified in title
IV-D of the Act. However, we believe
that the overall impact of the
requirements in this regulation on
incentive payments to States will be
nominal.

2. Comment: Fourteen commenters
requested that an incentive system for
medical support enforcement activities
be established. Some commenters
specified that OCSE should permit the
State to count the health insurance
coverage premiums as collections
eligible for incentive payments.

Response: Current statute does not
allow health insurance premiums to be
counted as collections eligible for
incentive payments. However, since the
savings accruing to State governments
as a result of medical support efforts
may be substantial, States may wish to
examine the possibility of rewarding
their IV-D agencies for aggressive
medical support efforts with some
portion of the non-Federal share of
resultant savings. States could develop
incentive formulas to reward their State
or local IV-D agencies for successful
medical support enforcement activities
based on Medicaid savings.

3. Comment: Four commenters
expressed concern that OCSE had
underestimated the impact of the
regulations. One State agency suggested
that OCSE should do an extensive
impact study or pilot project to ensure
that implementation of the medical
support regulations would have no
adverse impact on the States.

Response: OCSE realizes that the
implementation of the medical support
regulations will require additional
efforts and expenditures, but the long-
term benefit to the children and the
Medicaid savings should well exceed
the implementation costs. States should
look beyond the IV-D agency
perspective to the cost-benefit potential
for the State as a whole when
comparing Medicaid savings and IV-D
costs.

Paperwork Reduction Act

45 CFR 306.51 (b)(3) and (b)(5) of this
regulation contain information collection

requirements which are subject to OMB
review under the Paperwork Reduction
Act of 1980 (Pub. L. 96-511). The public
is not required to comply with these
information collection requirements
until OMB approves them under section
3507 of the Paperwork Reduction Act. A
notice will be published in the Federal
Register when OMB approval is
obtained.

Economic Impact Analysis

The Secretary has determined, in
accordance with Executive Order 12291
that this regulation does not constitute a
“major” rule. A major rule is one that is
likely to result in:

(1) An annual effect on the economy
of $100 million or more;

{2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The Executive Order requires that, for
major rules, we prepare a regulatory
impact analysis which describes the
potential benefits and costs of the rule,
together with the potential benefits and
costs of alternative approaches.

The regulation will have little or no
net economic effect, because it will not
change substantially the total amount
that will be spent on medical care for
dependent children of absent parents.
The effect here is not the level of
medical coverage but rather who will
finance it—parents, third-party payors,
and ultimately, employers and
employees who pay premiums, versus
the Medicaid program and taxpayers.
As total expenditures will remain about
the same, this regulation only results in
a redistribution of resources.

As the purpose of this regulation is to
provide enhancements of a limited
nature to current medical support
enforcement requirements, no effective
alternatives to this approach were
apparent. This regulation merely
expands the audience of current medical
support enforcement requirements to
include certain targeted cases as
identified by the State.

Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
of 1980 (Pub. L. 96-354), we are required
to prepare a regulatory flexibility
analysis for those rules which will have
a significant economic impact on a
substantial number of small entities.
This regulation will not have a
significant economic impact on a

substantial number of small entities,
Therefore, a regulatory flexibility
analysis is not required.

List of Subjects in 45 CFR Part 306

Child Support, Grant programs/sacial
programs, Medicaid, Reporting and
recordkeeping requirements.
(Catalog of Federal Domestic Assistance
Programs No. 13.783, Child Support
Enforcement Program)

Date: April 8, 1988.

Wayne A. Stanton,
Director, Office of Child Support
Enforcement.
Approved: June 30, 1988.
Otis R. Bowen,
Secretary.

PART 306—{AMENDED]

For the reasons set out in the
preamble, 45 CFR Part 306 is amended
as follows:

1. The authority citation for Part 306 is
revised to read as set forth below:

Authority: 42 U.S.C. 652, 854(13), 1302,
1396a(a)(25), 1396b{d)(2), 1396b(o}, 1396b(p).
and 1966k.

2. 45 CFR 306.10 is amended by
revising paragraph (g) to read as
follows:

§306.10 Functions to be performed under
a cooperative agreement.

- . * . -

(g) Secure health insurance coverage
through court or administrative order.

. - - - -

§306.40 [Removed]

3. 45 CFR 306.40 is removed.

4. 45 CFR 306.51 is amended by
revising paragraph (a) to read as
follows:

§306.51 Securing and enforcing medical
support obligations.

(a) For purposes of this section:

(1) Health insurance is considered
reasonable in cost if it is employment-
related or other group health insurance,
regardless of service delivery
mechanism.

(2) Health insurance includes fee for
service, health maintenance
organization, preferred provider
organization, and other types of
coverage under which medical services
could be provided to the dependent
child(ren) of an absent parent.

5. 45 CFR 306.51 is amended by
redesignating paragraphs (b) (3), (4), (5)
and [6) as (6), (7). (8) and (9) respectively
and by inserting new paragraphs (b) (3),
(4) and (5) as follows:
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§ 306.51 Securing and enforcing medical
support obligations.

(b) LI

(3) Establish written criteria to
identify cases not included under
paragraphs (b)(1) and (b)(2) of this
section where there is a high potential
for obtaining medical support based
on—

(i) Evidence that health insurance may
be available to the absent parent at a
reasonable cost, and

(ii) Facts, as defined by State law,
regulation, procedure, or other directive,
which are sufficient to warrant
modification of the existing support
order to include health insurance
coverage for a dependent child(ren).

(4) Petition the court or administrative
authority to modify support orders for
cases identified in paragraph (b)(3) of
this section to include-medical support
in the form of health insurance coverage.

(5) Provide the custodial parent with
information pertaining to the health
insurance policy which has been
secured for the dependent child(ren)
pursuant to an order obtained under this
section.

- - - - -

[FR Doc. 88-20876 Filed 9-15-88; 8:45 am)
BILLING CODE 4150-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
46 CFRCh. |
[CGD 86-033]

Update of Cross References and
Correcticn of U.S.C. Citations

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
its regulations to update internal
references to statutes and regulations
affecting hazardous materials. This
action is necessary because new
legislation and the consolidation of
hazardous materials regulations has
made many internal references
incorrect. These changes will make it
easier to follow the Coast Guard
regulations and related publications.
EFFECTIVE DATE: September 16, 1988.
FOR FURTHER INFORMATION CONTACT:
Mr. Frank K. Thompson, Hazardous
Materials Branch, Office of Marine
Safety, Security, and Environmental
Protection, (202) 267-1577.
SUPPLEMENTARY INFORMATION: Since
1976 a number of changes have occurred
in the statutes and regulations affecting

the transportation of hazardous
materials. Because of these changes the
Coast Guard regulations now contain a
number of incorrect or out of date
authority citations and cross references
to hazardous materials regulations, The
purpose of this document is to correct
those citations and references. The
amendments in this document fall into
the following three categories:

1. In 1976 a large part of the Coast
Guard dangerous cargo (hazardous
materials) regulations, which had been
in 46 CFR Part 146, was transferred to
Title 49, where the hazardous materials
regulations of all the modes within the
Department of Transportation were
consolidated into Parts 171 through 179.
Nearly all of 46 CFR Part 146 was
revoked at that time. However, many
cross-references to 46 CFR Part 146 or to
46 CFR Subchapter N in other parts of
Title 46 were left unchanged. Since all of
the referenced material has been
replaced by provisions of 49 CFR Parts
171-179, these references are being
amended to cite the appropriate
provisions within Title 49.

2. Container standards previously
under the jurisdiction of the Interstate
Commerce Commission are now under
the jurisdiction of the Department of
Transportation. Therefore any
references in the Coast Guard
regulations to "ICC" container
standards are being amended to refer to
“DOT" packaging specifications.

3. In 1983 the U.S. Congress, in
enacting Pub. L. 98-89, repealed the
“Dangerous Cargo Act" formerly
codified at 46 U.S.C. 170. In numerous
places in the statutory authorities and
the text of the Coast Guard regulations
in 46 CFR Chapter I, references and
citations to 46 1J.S.C. 170 remain. These
citations are being amended to delete
the reference to 46 U.S.C. 170 and other
corrections in the statutory authority
citations are being made, as appropriate.

Notice of Proposed Rulemaking

This rule merely updates internal
cross references and deletes references
to 46 U.S.C. 170 and corrects other
statutory authority citations. Therefore,
under the provisions of 5 U.S.C. 553, this
amendment is being issued as a final
rule without publication of a notice of
proposed rulemaking, which is
unnecessary. Since the actions that
necessitated these changes occurred
several years ago, good cause exists for
making these rules effective upon
publication.

Regulatory Evaluation

This final rule is considered to be non-
major under Executive Order 12291 and
non-significant under the DOT

regulatory policies and procedures (44
FR 11034, February 26, 1979). The
economic impact of this final rule has
been found to be so minimal that further
evaluation is unnecessary. This
rulemaking merely updates internal
cross references and deletes references
to 46 U.S.C. 170. There is no substantive
effect on current Coast Guard
regulations.

Regulatory Flexibility Evaluation

Since this rulemaking merely updates
internal references, the Coast Guard
certifies that there is no significant
economic impact on a substantial
number of small entities.

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Environmental Analysis

This rulemaking has been thoroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation in accordance with
section 2.B.2.1 of Commandant
Instruction M16475.1B. A Categorical
Exclusion Determination has been
prepared and is included as part of the
regulatory package.

List of Subjects
46 CFR Part 2

Marine safety, Reporting and
recordkeeping requirements, Vessels.

46 CFR Part 24

Marine safety.
46 CFR Part 25

Fire prevention, Marine safety.
46 CFR Part 30

Cargo vessels, Foreign relations,
Hazardous materials transportation,
Penalties, Reporting and recordkeeping
requirements.

46 CFR Part 31

Cargo vessels, Marine safety,
Reporting and recordkeeping
requirements.

46 CFR Part 33

Cargo vessels, Marine safety,
Occupational safety and health,
Seamen.
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46 CFR Part 35

Cargo vessels, Marine safety,
Navigation (water), Occupational safety
and health, Reporting and recordkeeping
requirements, Seamen.

46 CFR Part 37

Cargo vessels, Marine safety, Nuclear
vessels, Radiation protection.

46 CFR Part 38

Cargo vessels, Fire prevention, Gases,
Hazardous materials transportation,
Marine safety.

46 CFR Part 50

Reporting and recordkeeping
requirements, Vessels.

46 CFR Part 61

Reporting and recordkeeping
requirements, Vessels.
46 CFR Part 70

Marine safety, Passenger vessels,
Reporting and recordkeeping
requirements.

46 CFR Part 78

Marine safety, Navigation (water),
Passenger vessels, Penalties, Reporting
and recordkeeping requirements.

46 CFR Part 90

Cargo vessels, Marine safety.
46 CFR Part 94

Cargo vessels, Marine safety.
46 CFR Part 97

Cargo vessels, Marine safety,
Navigation (water), Reporting and
recordkeeping requirements.

46 CFR Part 99

Cargo vessels, Marine safety, Nuclear
vessels, Radiation protection, Reporting
and recordkeeping requirements.

46 CFR Part 105

Cargo vessels, Fishing vessels,
Hazardous materials transportation,
Marine safety.

46 CFR Part 146

Arms and munitions, Hazardous
materials transportation, Labeling,
Marine safety, Packaging and
containers, Reporting and recordkeeping
requirements.

46 CFR Part 147

Arms and munitions, Hazardous
materials transportation, Marine safety,
Packaging and containers.

46 CFR Part 147A

Fire prevention, Hazardous
substances, Occupational safety and

health, Pesticides and pests, Seamen,
Vessels.

46 CFR Part 175

Marine safety, Passenger vessels,
Reporting and recordkeeping
requirements.

46 CFR Part 176

Fire prevention, Marine safety,
Passenger vessels, Reporting and
recordkeeping requirements.

46 CFR Part 188

Marine safety, Oceanographic
research vessels.

46 CFR Part 194

Explosives, Hazardous materials
transportation, Marine safety,
Oceanographic research vessels.

46 CFR Part 195

Marine safety, Navigation (water),
Oceanographic research vessels.

In consideration of the foregoing, the
Coast Guard hereby amends 46 CFR
Chapter I as set forth below.

PART 2—VESSEL INSPECTIONS

1. The authority citation for Part 2 is
revised to read as follows:

Authority: 33 U.S.C. 1903; 43 U.S.C. 1333; 46
U.S.C. 3308, 3703, 5115, 8105; 46 App. U.S.C.
1295g; E.O. 12234, 45 FR 58801, 3 CFR 1980
Comp., p. 277; 49 CFR 1.46; Subpart 2.45 also
issued under the authority of Act Dec. 27,
1950, ch. 1155, § 1, 2, 64 Stat. 1120 (see 46
U.S.C. App. note prec. 1).

§2.01-7 [Amended]

2. The table in § 2.01-7(a) is amended
as follows:

a. The words “or 146" are removed,
wherever they appear, and the words
*or 49 CFR Parts 171-179" are added in
their place.

b. The words “46 CFR Part 146" are
removed, wherever they appear, and the
words “49 CFR Parts 171-178" are added
in their place.

c. Footnote 2 is revised to read as
follows: “Subchapters E (Load Lines), F
(Marine Engineering), ] (Electrical
Engineering), and N (Dangerous
Cargoes) of this chapter may also be
applicable under certain conditions. The
provisions of 49 CFR Parts 171-179
apply whenever hazardous materials are
on board vessels (including motorboats),
except when specifically exempted by
law.”

d. Footnote 12 is removed.

PART 24—GENERAL PROVISIONS

3. The authority citation for Part 24 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3308, 4104, 4302; E.O.
12234, 45 FR 58801, 3 CFR, 1980, Comp., p. 277;
49 CFR 1.46.

§ 24.01-10 [Removed)
4. Section 24.01-10 is removed.

§24.05-1 [Amended]

5. The table in § 24.05-1(a) is amended
as follows:

a. The words “or 146" are removed,
wherever they appear, and the words
“or 49 CFR Parts 171-179" are added in
their place.

b. The words "46 CFR Part 146" are
removed, wherever they appear, and the
words ''49 CFR Parts 171-179" are added
in their place.

c. Footnote 2 is revised to read as
follows: “Subchapters E (Load Lines), F
(Marine Engineering), ] (Electrical
Engineering), and N (Dangerous
Cargoes) of this chapter may also be
applicable under certain conditions. The
provisions of 49 CFR Parts 171-179
apply whenever hazardous materials are
on board vessels (including motorboats),
except when specifically exempted by
law.”

d. Footnote 13 is removed.

PART 25—REQUIREMENTS

6. The authority citation for Part 25 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3306, 4104, 4302; 49
CFR 1.46.

§25.45-1 [Amended]

7. Section 25.45-1 is amended by
changing the phrase “Parts 146 and 147"
to read "“Part 147",

PART 30—GENERAL PROVISIONS

8. The authority citation for Part 30 is
revised to read as follows:
Authority: 46 U.S.C. 3306, 3703; 49 U.S.C.

App. 1804; 49 CFR 1.45, 1.46; § 30.01-2 also
issued under the authority of 44 U.5.C. 3507.

§30.01-5 [Amended]

9. Section 30.01-5 is amended as
follows:

a. In paragraphs (a)(1)(ii), (a)(2)(ii),
and (a)(3)(iii), the words “Part 146 of this
chapter” are replaced by 49 CFR Parts
171-179".

b. The table in paragraph (d) is
amended as follows:

i- The words “or 146" are removed,
wherever they appear, and the words
“or 49 CFR Parts 171-179" are added in
their place.

ii. The words 46 CFR Part 146" are
removed, wherever they appear, and the
words “49 CFR Parts 171-179" are added
in their place.
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iii. Footnote 2 is revised to read as
follows: “Subchapters E (Load Lines), F
(Marine Engineering), ] (Electrical
Engineering), and N (Dangerous
Cargoes) of this chapter may also be
applicable under certain conditions. The
provisions of 49 CFR Parts 171-179
apply whenever hazardous materials are
on board vessels (including motorboats),
except when specifically exempted by
law.”

iv. Footnote 12 is removed.

§ 30.01-25 [Amended]

10. Section 30.01-25(c) is amended by
changing "Part 146 of Subchapter N
(Dangerous Cargoes) of this chapter" to
“49 CFR Parts 171-179".

PART 31—INSPECTION AND
CERTIFICATION

11. The authority citation for Part 31 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 33 U.S.C. 1321(j), 1607, 2071; 46
U.S.C. 3308, 3703, 5115, 8105; 49 U.S.C. App.
1804; E.O. 12234, 45 FR 58801, 3 CFR 1980
Comp., p. 277; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp., p. 793; 49 CFR 1.46.

PART 33—LIFESAVING EQUIPMENT

12. The authority citation for Part 33 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3102, 3306, 3703; E.O.
12234, 45 FR 58801, 3 CFR 1980 Comp., p. 277;
49 CFR 1.46.

PART 35—0PERATIONS

13. The authority citation for Part 35 is
revised to read as follows:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306,
3703; 49 U.S.C. App. 1804; E.O. 12234, 45 FR
58801, 3 CFR 1980 Comp., p. 277; E.O. 11735,
38 FR 21243, 3 CFR, 1971-1975 Comp., p. 793;
49 CFR 1.46.

§35.01-45 [Amended]

14. Section 35.01-45(d) is amended by
changing “ICC" to "DOT".

§ 35.30-40 [Amended]

15. Section 35.30-40(a)(1) is amended
by removing “ICC".

PART 37—SPECIAL CONSTRUCTION,
ARRANGEMENT, AND OTHER
PROVISIONS FOR NUCLEAR VESSELS

16. The authority citation for Part 37 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 33086, 3703; 49 U.S.C.
App. 1804; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.48.

PART 38—LIQUEFIED FLAMMABLE
GASES

17. The authority citation for Part 38 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C.
App. 1804; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.48.

§38.01-1 [Amended]

18. Section 38.01-1(b) is amended by
changing “Part 148 of Subchapter N
(Dangerous Cargoes) of this chapter” to
49 CFR Parts 171-179"

PART 50—GENERAL PROVISIONS

19. The authority citation for Part 50 is
revised to read as follows:
Authority: 43 U.S.C. 1333; 48 U.S.C. 3306,

3703, 5115; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.45, 1.46; § 50.01~

20 also issued under the authority of 44 U.S.C.

3507,

§50.01~-1 [Removed]
20. Section 50.01-1 is removed.

PART 61—PERIODIC TESTS AND
INSPECTIONS

21. The authority citation for Part 61 is
revised to read as follows:

Authority: 43 U.S.C. 1333; 46 U.S.C. 3308,
8703; E.O. 12234, 45 FR 58801, 3 CFR 1980
Comp., p. 277; 49 CFR 1.46.

22. Section 61.10-5(f) and (h)(1) are
revised to read as follows:

§ 61.10-5 Periodic Inspection.

(f) Compressed gas or hazardous
liquid pressure vessel tests. Cargo tanks
of pressure vessel configuration
containing liquefied, compressed gases
or hazardous liquids must be inspected
and tested as required by the applicable
regulations published in Subchapter D
or Subchapter I of this chapter.

(h) Pneumatic tests. (1) Pressure
vessels that were pneumatically tested
before being stamped with the Coast
Guard Symbol must be thoroughly
examined internally and externally
biennially at the regular inspection for
certification accept in those instances
where the inspection interval is
prescribed otherwise, by the specific
regulations applicable to the product
carried, in Subchapter D. (Tank
Vessels), Subchapter 1 (Cargo and
Miscellaneous Vessels), or Subchapter
I-A (Mobile Offshore Drilling Units) of
this chapter. For those tanks whose
design precludes a thorough intena! or
external examination. the thickness
must be determined by a nondestructive

method acceptable to the Officer in
Charge, Marine Inspection.

* * * * *

PART 70—GENERAL PROVISIONS

23. The authority citation for Part 70 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 33086, 3703; 49 U.S.C.
App. 1804; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.45, 1.46. § 70.01-
15 also issued under the authority of 44 U.S.C.
3507.

§70.01-10 [Removed]
24. Section 70.01-10 is removed.

§ 70.05-1 [Amended]

25. The table in § 70.05-1(a) is
amended as follows:

a. The words “or 148" are removed,
wherever they appear, and the words
“or 49 CFR Parts 171-179" are added in
their place.

b. Footnote 2 is revised to read as
follows: “Subchapters E (Load Lines), F
(Marine Engineering), ] (electrical
Engineering), and N (Dangerous
Cargoes) of this chapter may also be
applicable under certain conditions. the
provisions of 49 CFR Parts 171-179
apply whenever hazardous materials are
on board vessels (including motorboats,
fxcept when specifically exempted by
aw."

c. Footnote 12 is removed.

26. Section 70.05-12(c) is revised to
read as follows:

§ 70.05-12 Application to vessels
concerning nuclear energy.

L * - - *

(c) The regulations covering the
transportation and handling of
radioactive materials as cargo are in 49
CFR Parts 171-179.

. . - . »

27. Section 70.05-30 is amended by
revising paragraph (a)(2) to read as
follows:

§ 70.05-30 Combustible liquid cargo in
bulk.

(8) . - -
(2) Grade D in a portable tank in
accordance with 49 CFR Parts 171-179.

§70.10-44 [Amended)

28. Section 70.1044 is amended by
changing the last sentence to read: "In
addition, preparation of automobiles
prior to carriage, with the exception of
disconnecting battery cables, must be in
accordance with the applicable
provisions of 49 CFR 176.905."
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PART 78—OPERATIONS

29. The authority citation for Part 78 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306,
6101, 8105, 49 U.S.C. App. 1804; E.O. 11735 38
FR 21243, 3 CFR, 1971-1975 Comp., p. 793;
E.O. 12234, 45 FR 58801, 3 CFR 1980 Comp., p.
277; 49 CFR 1.46.

Subpart 78.80—[Amended]

30. The note at the end of § 78.80-1 is
revised to read as follows:

§78.80-1 Application.
* - * * -

Note: The regulations affecting the use of
power-operated industrial trucks on foreign
vessels are in 49 CFR 176.78, or in the case of
foreign tank vessels in Subpart 35.70 of
Subchapter D (Tank Vessels) of this chapter.

31. Section 78.80-10(a)(1), Note, and
(e) are revised to read as follows:

§78.80-10 Use of power-operated
industrial truck in various locations.

[a) * * =

(1) LI e

Note: Class A, Class B, and Class C
explosives are defined in 49 CFR Part 173.53,
173.88, and 173.100, respectively.

- * - * -

(e) Spaces containing other hazardous
materials. In a space in which
hazardous materials subject to 49 CFR
Parts 171-179, except those provided for
in paragraphs (a), (b), (c) or (d) of this
section, are stowed, any approved
power-operated industrial truck may be
used to handle cargo including the
handling of such hazardous materials.

- * - * -

32. Section 78.80-25(b)(3) is revised to

read as follows:

§78.80-25 Charging or replacing
batteries.
- * - » -

(b) U L B, )

(3) The hold shall not contain any
cargo coming under the regulations in 49
CFR Parts 171-179.

* - - * -

§78.80-35 [Amended]

33. Section 78.80-35 is amended by
changing the reference to “ICC" to
“DOT", wherever it appears.

PART S0—GENERAL PROVISIONS

34. The authority citation for Part 90 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 48 U.S.C. 3306 and 3703; 49

U.S.C. App. 1804; E.O. 12234, 45 FR 58801, 3
CFR 1980 Comp., p. 277; 49 CFR 1.46.

§90.01-10 [Removed]
35. Section 90.01-10 is removed.

§90.05-1 [Amended]

36. The table in § 90.05-1(a) is
amended as follows:

a. The words “or 146" are removed,
wherever they appear, and the words
“or 49 CFR Parts 171-179" are added in
their place.

b. Footnote 2 is revised to read as
follows:

2 Subchapters E (Load Lines), F (Marine
Engineering), | (Electrical Engineering), and N
(Dangerous Cargoes) of this chapter may also
be applicable under certain conditions. The
provisions of 49 CFR Parts 171-179 apply
whenever hazardous materials are on board
vessels (including motorboats), except when
specifically exempted by law.

c. Footnote 12 is removed.

37. Section 90.05-35 is amended by
revising paragraphs (a)(1)(ii) and (2)(iii)
to read as follows:

§ 90.05-35 Flammable and combustible
liquid cargo in bulk.

(a) o n

(1) * R

(ii) Hazardous materials in a portable
tank in accordance with 49 CFR Parts
171-179, or in a marine portable tank
approved for the material under Part 64
of this chapter.

- * * * *

(2) * k&

(iii) Hazardous materials in a portable
tank in accordance with 49 CFR Parts
171-179, or in a marine portable tank
approved for the material under Part 64
of this chapter.

38. Section 90.05-40(c) is revised to
read as follows:

§ 90.05-40 Application to vessels
concerning nuclear energy.

* * * *

(¢) The regulations covering the
transportation and handling of
radioactive materials as cargo are in 49
CFR Parts 171-179.

* - * * *

§90.10-38 [Amended]

39. Section 90.10-38 is amended by
changing the last sentence to read: “In
addition, preparation of automobiles
prior to carriage, with the exception of
disconnecting battery cables, must be in
accordance with the applicable
provisions of 49 CFR 176.905."

PART 94—LIFESAVING EQUIPMENT

40. The authority citation for Part 94 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3102, 3306; E.O. 12234,
45 FR 58801, 3 CFR 1980 Comp., p. 277: 49 CFR
1.46.

PART 97—OPERATIONS

41. The authority citation for Part 97
continues to read as follows and all
other authority citations in the part are
removed:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306,
6101; 48 U.S.C. App 1804; E.O. 11735, 38 FR
21243, 3 CFR, 1971-1975 Comp., p. 793; E.O.
12234, 45 FR 58801, 3 CFR 1980 Comp,, p. 277
49 CFR 1.46.

42. The note at the end of § 97.70-1 is
revised to read as follows:

§ 97.70-1 Application.
* - * * L]

Note: The regulations affecting the use of
power-operated industrial trucks on foreign
vessels are in 49 CFR 176.78, or in the case of
foreign tank vessels in Subpart 35.70 of
Subchapter D (Tank Vessels) of this chapter.

43. Section 97.70-10(a)(1), Note, and
(e)(1) are revised to read as follows:

§87.70-10 Use of power-operated
Industrial trucks in various locations.

(a) * . »

(1) L

Note: Class A, Class B, or Class C
explosives are defined in 49 CFR 173.53,
173.88, and 173.100, respectively.

* - * L -

(e) Spaces containing other hazardous
materials. (1) In a space in which
hazardous materials subject to the
regulations in 49 CFR Parts 171-179,
except those provided for in paragraphs
(a), (b), (c) and (d) of this section, are
stowed, any approved power-operated
industrial truck may be used to handle
cargo including the handling of such
dangerous cargoes or hazardous
materials.

* * . . .

44, Section 97.70~-25(b)(3) is revised to
read as follows:

§ 97.70-25 Charging or replacing
batteries.

(b] * b »

(3) The hold shall not contain any
cargo coming under the regulations in 49
CFR Parts 171-179.

* * - * -

§97.70-35 [Amended]

45, Section 97.70-35 is amended by
changing the reference to “ICC" to
“DOT", wherever it appears.
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PART 99—SPECIAL CONSTRUCTION,
ARRANGEMENT, AND OTHER
PROVISIONS FOR NUCLEAR VESSELS

46. The authority citation for Part 99 is
revised to read as follows and all other
authority citations in the part are
removed:

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C.

App. 1804; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.46.

PART 105—COMMERCIAL FISHING
VESSELS DISPENSING PETROLEUM
PRODUCTS

47. The authority citation for Part 105
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3308,
3703; 49 U.S.C. App. 1804; E.O. 11735. 38 FR
21243, 3 CFR, 1971-1975 Comp., p. 793; 49 CFR
1.46.

PART 146—TRANSPORTATION OR
STORAGE OF MILITARY EXPLOSIVES
ON BOARD VESSELS

48. The authority citation for Part 146
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C.
App. 1804; 49 CFR 1.45, 1.46; § 146.01-5 also
issued under the authority of 44 U.S.C. 3507.

PART 147—REGULATIONS
GOVERNING USE OF DANGEROUS
ARTICLES AS SHIPS’ STORES AND
SUPPLIES ON BOARD VESSELS

49. The authority citation for Part 147
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 46 U.S.C. 3306; E.O. 12234, 45 FR
58801, 3 CFR 1980 Comp., p. 277; 49 CFR 1.46.

PART 147A—INTERIM REGULATIONS
FOR SHIPBOARD FUMIGATION

50. The authority citation for Part
147A is revised to read as follows:

Authority: 49 U.S.C. App. 1804; 49 CFR 1.46.

51. Section 147A.3 is revised to read
as follows:

§ 147A.3 Applicability.

This part prescribes the rules for
shipboard fumigation on vessels to
which 49 CFR Parts 171-179 apply under
49 CFR 176.5.

PART 175—GENERAL PROVISIONS

52. The authority citation for Part 175
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 46 U.S.C. 3306, 3703, 5115, 8105;
49 U.S.C. App. 1804; 49 CFR 1.45, 1.46;
§ 175.01-3 also issued under the authority of
44 U.S.C. 3507.

§175.05-1 [Amended]

53. The table in § 175.05-1(a) is
amended as follows:

a. The words "or 146" are removed,
wherever they appear, and the words
“or 48 CFR Parts 171-179" are added in
their place.

b. Footnote 2 is revised to read as
follows:

2 Subchapters E (Load Lines), F (Marine
Engineering), | (Electrical Engineering}, and N
(Dangerous Cargoes) of this chapter may also
be applicable under certain conditions. The
provisions of 49 CFR Parts 171-179 apply
whenever hazardous materials are on board
vessels (including motorboats), except when
specifically exempted by law.

c. Footnote 12 is removed.

PART 176—INSPECTION AND
CERTIFICATION

54. The authority citation for Part 176
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306,
8105; 49 U.S.C. App. 1804; E.O. 11735, 38 FR
21243, 3 CFR 1971-1975 Comp., p. 793; E.O.
12234, 45 FR 58801, 3 CFR, 1980 Comp., p. 277;
49 CFR 1.46.

PART 188—GENERAL PROVISIONS

55. The authority citation for Part 188
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 46 U.S.C. 2113, 3306; 49 U.S.C.

App. 1804; E.O. 12234, 45 FR 58801, 3 CFR
1980 Comp., p. 277; 49 CFR 1.46.

§ 188.01-10 [Removed]
56. Section 188.01-10 is removed.

§ 188.05-1 [Amended]

57. The table in § 188.05-1(a) is
amended as follows:

a. The words “or 146" are removed,
wherever they appear, and the words
“or 49 CFR Parts 171-179" are added in
their place.

b. Footnote 2 is revised to read as
follows:

2 Subchapters E (Load Lines), F (Marine
Engineering), ] (Electrical Engineering), and N
{Dangerous Cargoes) of this chapter may also
be applicable under certain conditions. The
provisions of 49 CFR Parts 171-179 apply
whenever hazardous materials are on board
vessels (including motorboats), except when
specifically exempted by law.

¢. Footnote 12 is removed.

58. Section 188.05-2(b) is revised to
read as follows:

§188.05-2 Exemptions from inspection
laws for oceanographic research vessels
and terms and conditions which apply in
lieu thereof.

* * * - -

(b) The oceanographic research vessel
shall comply with 49 CFR Parts 171-179
whenever applicable, except to the
extent as specifically provided
otherwise in this subchapter.

59. Section 188.05-15(c) is revised to
read as follows:

§ 188.05-15 Application to vessels
concerning nuclear energy.

(c) The regulations covering the
transportation and handling of

radioactive materials as cargo are in 49
CFR Parts 171-179.

§ 188.10-3 [Amended]

60. Section 188.10-3 is amended by
changing “ICC" to “DOT".

§ 188.10-21 [Amended]

61. Section 188.10-21 is amended by
changing the last sentence to read:
“Compressed gases are discussed in
more detail in 49 CFR Parts 171-179."

§ 188.10-25 [Amended]

62. Section 188.10-25 is amended by
changing the last sentence to read:
“"Explosives are discussed in more detail
in 49 CFR Parts 171-179."

63. Section 188.10-37 is revised to read
as follows:

§ 188.10-37 Label.

This term means the label required by
49 CFR Part 172 to be affixed to
containers of explosives or other
hazardous materials.

§ 188.10-73 [Amended]

64. Section 188.10-73 is amended by
removing ‘‘Parts 146 or 147" and
inserting “Part 147" in its place.

65. The title of Part 194 is revised to
read as follows:

PART 194—HANDLING, USE AND
CONTROL OF EXPLOSIVES AND
OTHER HAZARDOUS MATERIALS

66. The authority citation for Part 194
is revised to read as follows and all
other authority citations in the part are
removed:

Authority: 46 U.S.C, 3306; 49 U.S.C. App.

1804; E.O. 12234, 45 FR 58801, 3 CFR 1980
Comp., p. 277; 49 CFR 1.46.

§ 194.01-1 [Amended]

67. Section 194.01-1(c) is amended by
removing “Part 145 of Subchapter N
(Dangerous Cargoes) of this chapter”
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and inserting “'49 CFR Parts 171-179" in
its place.

68. Section 194.05-1(b) is revised to
read as follows:

§ 194.05-1 General.

* * - * *

(b) Chemical stores shall be stowed in
a chemical storeroom in approved
drums, barrels, or other packages,
properly marked and labeled, as
prescribed by 49 CFR Part 172 for those
specific commodities, except that those
chemical stores excluded from the
storeroom by §§ 194.20-15 and 194.20-
17, and those chemical stores not
desired to be located in a chemical
storeroom, shall be stored in accordance
with the appropriate provisions of 49
CFR Part 176 insofar as such regulations
apply to cargo vessels.
* * ® - *

69. Section 194.05-3 is revised to read
as follows:

§ 194.05-3 Chemical stores.

(a) Chemical stores are those
chemicals which possess one or more of
the following properties and shall be
classed, marked and labeled in
accordance with 49 CFR Part 172:

(1) Explosives.

(2) Flammable liquids.

(3) Flammable solids.

(4) Oxidizing materials.

(5) Corrosive materials.

(6) Compressed gasses.

(7) Poisons.

(8) Cumbustible liquids.

(9) Other Regulated Materials (DOT
Hazard Class “ORM").

(b) Substances for use in the
chemistry laboratory; or to be stored in
the chemical storeroom and generally
covered under paragraph (a) of this
section but not specifically listed by
name in 49 CFR 172.101 must be
approved by the Commandant prior to
being carried on board a vessel.

§194.05-5 [Amended]

70. Section 194.05-5(a) is amended by
changing “Part 146 of Subchapter N
(Dangerous Cargoes) of this chapter” to
49 CFR Part 172".

71. Section 194.05-7 {a), (b), and (c)(1)
are revised to read as follows:

§ 194.05-7 Explosives—Detail
requirements.

(a) Except as otherwise provided by
this part, Class A explosives and
blasting caps shall be carried in
magazines specifically fitted for that
purpose as described in Subpart 194.10.

(b) Military explosives shall be
identified by their appropriate DOT
classification.

(c)(1) Compatibility of magazine
stowage shall be in accordance with 49
CFR 176.83.

- * * L *

§ 194.05-9 [Amended]

72. Section 194.05-9(b) is amended by
changing “Subpart 146.21 of Part 146" to
49 CFR Parts 172, 173, and 179"

§ 194.05-11 [Amended]

73. Section 194.05-11(b) is amended by
changing "“Subpart 146.22 of Part 146" to
49 CFR Parts 172, 173, and 179"

§ 194.05-13 [Amended]

74. Section 194.05-13(b) is amended by
changing “Subpart 146.23 of Part 146" to
“49 CFR Parts 172, 173, and 176".

§ 194.05-15 [Amended]

75. Section 194.05-15(b) is amended by
changing “Subpart 146.24 of Part 146" to
“49 CFR Parts 172, 173, and 176".

§ 194.05-17 [Amended]

76. Section 194.05-17(b) is amended by
changing "Subpart 146.25 of Part 146" to
“49 CFR Parts 172, 173, and 176".

§ 194.05-19 [Amended]

77. Section 194.05-19(b) is amended by
changing “Subpart 146.26 of Part 146" to
49 CFR Parts 172, 173, and 176"

78. Section 194.05-21 is revised to read
as follows:

§ 194.05-21 Other regulated materials.

(a) Other Regulated Materials (DOT
Hazard Class “ORM") as chemical
stores and reagents shall be governed
by appropriate portions of Subparts
194.15 and 194.20 of this part.

(b) Other Regulated Materials (DOT
Hazard Class “ORM") which are not
chemical stores and reagents shall be
regulated by the appropriate pertions of
49 CFR Parts 172, 173, and 176.

§ 194.10-1 [Amended]

79. Section 194.10-1(b) is amended by
changing “Part 146 of Subchapter N
{Dangerous Cargoes) of this chapter” to
49 CFR Parts 173 and 176",

80. Section 194.10-5(b)(2) is revised to
read as follows:

§ 194.10-5 Type and location.

* » - - -

)tt'

(2) Magazine vans may be installed
below decks in holds provided the hold
location meets the location requirements
for integral magazines. The cofferdam
requirement of paragraph (a)(3) of this
section is considered as fulfilled if the
van is of steel construction. Holds so
utilized shall not be used for stowage of
other hazardous materials covered by 49
CFR Parts 171-179. The stowage of other

explosives or oxidizing materials in the
same hold is permitted in accordance
with the requirements of 49 CFR Part
176.

- . * - -

§ 194.10-35 [Amended]

81. Section 194.10-35(¢e) is amended by
changing “§ 146.09-6 of Subchapter N
(Dangerous Cargoes) of this chapter” to
49 CFR 176.150".

82. Section 194.15-15 is revised to read
as follows:

§ 194.15-15 Chemicals other than
compressed gases.

Chemicals, including those listed in 49
CFR Part 172, may be stored in small
working quantities in the chemical
laboratory.

§194.15-17 [Amended]

83. Section 194.15-17(a) is amended by
changing "§ 146.24-15(d) of Subchapter
N (Dangerous Cargoes) of this chapter”
to “49 CFR 173.301(g)".

§ 194.20-15 [Amended]

84. Section 194.20-15 is amended by
changing "Part 146 of Subchapter N
(Dangerous Cargoes) of this chapter” to
*49 CFR Part 172" in paragraphs (d) and
().

85. Section 194.20-17 (b) and (c) are
revised to read as follows:

§ 194.20-17 Compressed gases.

- * - - *

(b) Flammable compressed gases and
oxygen shall be stowed in accordance
with 49 CFR Part 176, Subpart H.

(c) Compressed gas cylinders shall
have valve protection in accordance
with 49 CFR 173.301(g) and shall be
safely stowed in a vertical position in
suitable racks.

PART 195—VESSEL CONTROL AND
MISCELLANEOUS SYSTEMS AND
EQUIPMENT

86. The authority citation for Part 195
is revised to read as follows:

Authority: 46 U.S.C. 3306; 49 U.S.C. App.
1804; E.O. 12234, 45 FR 58801, 3 CFR, 1980
Comp., p. 277; 49 CFR 1/48; 49 CFR 1.46.

87. Section 195.11-30(c) is revised to
read as follows:

§ 195.11-30 Portable tanks.

- * * * -

(c) Portable tanks containing other
hazardous materials shall be in
accordance with the requirements of 49
CFR Parts 171-179.
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Dated: September 8, 1988.
M.]J. Schiro,
Captain, U.S. Coast Guard, Acting Chief,

Office of Marine Safety, Security and
Environmental Protection.

[FR Doc. 88-21158 Filed 9-15-88; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 52
[Federal Acquisition Circular 84-38]

Federal Acquisition Regulation (FAR);
Miscellaneous Amendments;
Correction

AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Interim rule with request for
comments and final rule; correction.

sumMmARY: This document corrects the
effective date of four clauses in a final
rule in Federal Acquisition Circular
(FAC) 84-38 published in the Federal
Register on Wednesday, July 20, 1988 (53
FR 27460).

FOR FURTHER INFORMATION CONTACT:
Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20405, (202) 523-4755.

SUPPLEMENTARY INFORMATION: In FR
Doc, 16269 beginning on page 27460,
make the following correction;

52.213-1 [Corrected]

1. On page 27468, in the second
column of the Item 53 amendatory
language, remove the date “(JUL 1988)"
and insert in its place "(AUG 1988)", the
effective date of the final rule.

52.219-4 [Corrected]

2. On page 27468, in the second
column, remove in the title of the clause
the date “(JUL 1988)" and insert in its
place “(AUG 1988)," the effective date of
the final rule.

52.225-3 [Corrected]

3. On page 27468, in the second
column, remove in the Item 55
amendatory language the date “(JUL
1988)" and insert in its place “(AUG
1988)", the effective date of the final
rule.

52.245-18 [Corrected]

4. On page 27468, in the third column,
remove in the Item 56 amendatory
language the date “(JUL 1988)" and
insert in its place the date “(AUG 1988)",
the effective date of the final rule.

Dated: September 12, 1988.

Roger M. Schwartz,

Acting Director, Office of Federal Acquisition
and Regulatory Policy.

[FR Doc. 88-21115 Filed 9-15-88; 8:45 am|
BILLING CODE 6820-61-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192

[Docket No. PS-98, Amdt. 192-60]
Exception From Pressure Testing Non-
Welded Tie-In Joints

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Final rule.

48 CFR Part 52
[Federal Acquisition Circular 84-39]

Federal Acquisition Regulation (FAR);
Miscellaneous Amendments;
Correction

AGENCIES: Department of Defense
(DoD), General Services Administration
(GSA), and National Aeronautics and
Space Administration (NASA).

ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule in Federal Acquisition Circular
(FAC) 84-39 published in the Federal
Register on Friday, September 2, 1988
(53 FR 34224).

FOR FURTHER INFORMATION CONTACT:
Margaret A. Willis, FAR Secretariat,
Room 4041, GS Building, Washington,
DC 20405, (202) 523-4755.
SUPPLEMENTARY INFORMATION: In FR
Doc. 88-19950, beginning on page 34224,
make the following correction:

52.203-7 [Corrected)

1. On page 34228, third column,
remove in the Item 21 amendatory
language, the date "(XXX 1988)" and
insert in its place "(OCT 1988)",

52.209-1 [Corrected]

2. On page 34229, first column, remove
in the title clause the date “(XXX 1988)"
and insert in its place "(OCT 1988)".

52.229-10 [Corrected]

3. On page 34229, second column,
remove in the title of the clause the date
"(XXX 1988)" and insert in its place
“(OCT 1988)".

Dated: September 12, 1988.

Roger M. Schwartz,

Acting Director, Office of Federal Acquisition
and Regulatory Policy.

[FR Doc. 88-21116 Filed 9-15-88; 8:45 am]

BILLING CODE 6820-61-M

SUMMARY: Under existing requirements,
welded joints used to tie in test
segments are excepted from pressure
testing because of the impracticability of
conducting the test. This final rule
extends this exception to non-welded
tie-in joints because they are equally
impracticable to pressure test. However,
the final rule requires that all excepted
tie-in joints be leak tested at operating
pressure. Since RSPA believes current
operating and enforcement practices are
consistent with the final rule, a minimal
economic and safety impact is
anticipated.

EFFECTIVE DATE: This final rule takes
effect October 17, 1988.

FOR FURTHER INFORMATION CONTACT:
Bernard Liebler, (202) 366-2392,
regarding changes to safety standards;
or the Dockets Unit, (202) 366-5046, for
copies of this final rule or other material
in the docket.

SUPPLEMENTARY INFORMATION: Subpart |
of Part 192 requires that gas pipelines be
pressure tested to detect potentially
hazardous leaks and, in some cases, to
substantiate maximum allowable
operating pressure. However,

§ 192.503(d) excepts from the pressure
test requirements of Subpart | welds
used to tie in test segments of pipeline
because of the impracticability of
pressure testing these welds. Notice 1 of
this proceeding (53 FR 1045, January 15,
1988) proposed extending this exception
to non-welded tie-in joints for the same
reason of impracticability.

Thirty commenters responded to
Notice 1 (3 trade groups, 2 State -
agencies, 25 operators). The commenters
unanimously supported the proposed
change, but a few expressed
reservations.

Four commenters asserted that the
word “joint” has two separate meanings
in the gas industry: (1) A length of pipe;
and (2) the connection between two
lengths of pipe. They argued that this
duality of meaning could in rare cases
lead to misinterpretation of the
exception from testing, RSPA disagrees
with their contention. The word “joint”
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is used unambiguously throughout Part
192 to mean the connection between two
pipeline segments, which may be two
lengths of pipe, a length of pipe and a
pipeline component, or two components.
(See, e.g., § 192.283). Thus, in the context
of the regulations, there is no
justification for anticipating that
confusion will result from use of the
word “joint" to mean the connection
that ties in a test segment with another
pipeline segment.

One commenter recommended that
the following language be added to the
proposed new text of § 192.503(d):

However, all such exempted joints must be
nondestructively tested, where proven
technology exists; and comply with 192.243
for welded joints and 192.273 for non-welded
joints,

RSPA does not agree with this
recommendation. DOT's gas pipeline
incident data do not suggest a need to
require nondestructive testing (so far as
technology permits) of all joints used to
tie in test segments. High stress welds
that tie in test segments are already
required to be nondestructively tested
under § 192.243, while the acceptability
of other welds that tie in test segments
is governed by § 192.241(a). Non-welded
joints that tie in test segments must meet
the joining requirements of § 192.273.
RSPA believes that compliance with
these existing requirements is sufficient
to assure the integrity of joints that tie in
test segments without the additional
testing the commenter suggested.

This commenter also recommended
that any exception from pressure testing
be limited to strength testing rather than
both strength and leak testing. RSPA
believes this comment has merit. Post-
installation strength testing is
impracticable for joints that tie in test
segments because strength testing
requires raising the pressure beyond the
operating pressure of the pipeline.
However, such joints can be leak tested
at the pipeline's operating pressure
without any of the difficulties that gave
rise to the proposed exception. It is only
prudent to leak test joints used to tie in
test segments either before or at the time
they are placed in service. RSPA
believes that most operators follow this
practice for both welded and non-
welded tie-in joints. Therefore, RSPA is
revising the final rule to require that
each tie-in joint excepted from the test
requirements of Subpart ] be leak tested
at not less than its operating pressure.
Under this requirement, joints used to
tie in test segments must be checked for
potentially hazardous leaks in
accordance with § 192.503(a)(2). The
“soap test" that operators often use to
detect leaks would be an acceptable

way to conduct the test, although other
effective methods may be used.

Section 192.503(d) now provides that
welds which tie in test segments are
excepted from all pressure test
requirements, including leak test
requirements. Notice 1 did not propose
to change this exception. However,
since leak testing such welds at
operating pressure is a prudent, simple
and common procedure in the interest of
safety, RSPA believes it is unnecessary
to provide prior notice and opportunity
for comment on the issue of leak testing
welded joints used to tie in test
segments. Therefore, in accordance with
the Administrative Procedure Act, the
requirement to test these welded joints
is final as published.

Adyvisory Committee Review

Section 4(b) of the Natural Gas
Pipeline Safety Act of 1968, as amended
(49 U.S.C. 1673(b)), requires that each
proposed amendment to a safety
standard established under this statute
be submitted to the Technical Pipeline
Safety Standards Committee for its
consideration. This Committee,
composed of persons knowledgeable
about transportation of gas by pipeline,
discussed the proposed rule at a meeting
held September 22, 1987. The Committee
voted unanimously that the proposal
was technically feasible, reasonable and
practicable. The Committee’s official
report for the meeting is in the docket.
The Committee recommended that a
final rule be adopted as proposed.
However, for the reasons discussed
above, the final rule is changed from the
version proposed.

Impact Assessment

This final rule is considered to be
nonmajor under Executive Order 12291
and is not significant under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). Since the
rule codifies existing compliance
procedures, it will have a minimal effect
on the economy, and further evaluation
of this effect is unnecessary. Based on
the facts available concerning the
impact of this rulemaking action, I
certify pursuant to section 605 of the
Regulatory Flexibility Act that the
action will not have a significant
economic impact on a substantial
number of small entities. RSPA has
analyzed this action in accordance with
the principles and criteria contained in
E.O. 12612, and has determined that it
does not have sufficient federalism
implications to warrant preparing a
Federalism Assessment.

List of Subjects in 48 CFR Part 192
Pipeline Safety, Test, Tie-in, Joint.

In view of the foregoing, RSPA
amends 49 CFR Part 192 as follows:

PART 192—[AMENDED]

1. The authority citation for Part 192
continues to read as follows:

Authority: 49 App. U.S.C. 1672 and 1804; 49
CFR 1.53.

2. Section 192.503(d) is revised to read
as follows:

§ 192503 General requirements.
- * * - -

(d) Each joint used to tie in a test
segment of pipeline is excepted from the
specific test requirements of this
subpart, but it must be leak tested at not
less than its operating pressure.

Issued in Washington, DC on September 13,
1968.

M. Cynthia Douglass,

Administrator, Research and Special
Programs Administration.

[FR Doc. 88-21216 Filed 9-15-88; 8:45 am]
BILLING CODE 4910-60-M

DEPARTMENT OF THE INTERIOR
Fish and Wiidlife Service
50 CFR Part 17

Endangered and Threatened Wildiife
and Plants; Final Rule To Determine
Five Texas Cave Invertebrates To Be
Endangered Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
endangered status under the authority of
the Endangered Species Act of 1973, as
amended, for five species of cave-
dwelling, invertebrate animals in Texas.
The five species are the Tooth Cave
pseudoscorpion (Microcreagris texana),
the Tooth Cave spider (Leptoneta
myopica), the Bee Creek Cave
harvestman (7Texella reddelli), the Tooth
Cave ground beetle (Rhadine
persephone), and the Kretschmarr Cave
mold beetle (Texamaurops reddelli).
Each of these species is known from
only six or fewer small, shallow, dry
caves near Austin in Travis and
Williamson Counties, Texas. Urban,
industrial, and highway expansion are
planned or ongoing in the area
containing the cave habitat of these
species. This development could result
in filling or cellapse of these shallow
caves, disturbances of water drainage
patterns that affect cave habitat,
introduction of exotic competitive and
predatory insects and other organisms,
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and pollution of the cave systems with
pesticides, fertilizers, oils, and other
harmful substances. Final determination
that these five species are endangered
implements for them the protections
provided by the Endangered Species
Act.

EFFECTIVE DATE: September 16, 1988.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Service's Regional Office of
Endangered Species, 500 Gold Avenue
SW., Albuguerque, New Mexico 87103.

FOR FURTHER INFORMATION CONTACT:
Dr. Steven M. Chambers, Fish and
Wildlife Biologist, U.S. Fish and Wildlife
Service Regional Office, Albuquerque,
New Mexico (See ADDRESSES above)
(505/766-3972 or FTS 474-3972).

SUPPLEMENTARY INFORMATION:
Effective Date

The usual 30-day delay between date
of publication of a final rule and its
effective date may be waived for cause,
as provided by 50 CFR 424.18(b)(1) and
by the Administrative Procedure Act (5
U.S.C. 553(d)(3)). The Service finds that
this period be waived for this rule
because immediate protection is needed
to meet the ongoing threat of
construction activities that are taking
place on land that includes all or a
major portion of each of the subject
species’ habitat.

Background

The Tooth Cave pseudoscorpion,
Microcreagris texana (family
Neobisiidae), was first described by
Muchmore (1969) from a specimen
collected in Tooth Cave, Travis County,
by James Reddell in 1965. It reaches a
length of about 4 millimeters (mm)
(about % inch) and resembles a tiny,
tailless scorpion. Pseudoscorpions lack
a stinger and are harmless to humans.
They use their pincers to prey on small
insects and other arthropods. The Tooth
Cave pseudoscorpion is eyeless and
troglobitic (lives only in caves). It is
known only from Tooth and Amber
Caves, both in Travis County, Texas.

The Tooth Cave spider, Leptoneta
myopica (family Leptonetidae), was first
collected by James Reddell in 1963, and
later described by Gertsch (1974). It has
been found only in Tooth Cave, Travis
County, Texas. This spider is very small,
up to 1.6 mm (about %6 inch) in total
length, pale colored, and has relatively
long legs. It is a troglobite, although
reduced eyes are present. The Tooth
Cave spider is sedentary and spins
webs from the ceiling and walls of
Tooth Cave.

The Bee Creek Cave harvestman,
Texella reddelli (family Phalangodidae),
was first described by Goodnight and
Goodnight (1967) from a specimen
collected by James Reddell and David
McKenzie from Bee Creek Cave
(erroneously reported as "Pine Creek
Cave”), Travis County. This light
yellowish-brown harvestman has
relatively long legs that extend from a
small body (2 mm, or less than % inch,
in length). It is an eyeless troglobite and
is probably predatory. The Bee Creek
Cave harvestman lives in Tooth, Bee
Creek, McDonald, Weldon, and Bone
Caves in Travis and Williamson
Counties, Texas. The Texella reported
by Reddell (1984) from Root Cave,
Travis County, may also be this species.

The Tooth Cave ground beetle,
Rhadine persephone (family Carabidae),
was first described by Barr (1974) from
specimens collected in the Tooth Cave
by W.M. Andrews, R.W. Mitchell, and
T.C. Barr in 1965. This species is a small
(7-8 mm or about % inch in length),
reddish-brown beetle. It is troglobitic
and has only rudimentary eyes. It
probably feeds on cave cricket eggs,
which have been determined to be a
major food of another troglobite species
of Rhadine (Mitchell 1968). The Tooth
Cave ground beetle is known only from
Tooth and Kretschmarr Caves, Travis
County, Texas.

The Kretschmarr Cave mold beetle,
Texamaurops reddelli, was first
described by Barr and Steeves (1963)
from a specimen collected in
Kretschmarr Cave by James R. Reddell
and David McKenzie in 1963, This
species is a very small (less than 3 mm,
or about ¥% inch, in length) dark-colored,
short-winged, beetle with elongated
legs. This member of the family
Pselaphidae is an eyeless troglobite and
is known only from Kretschmarr,
Amber, Tooth, and Coffin Caves in
Travis and Williamson Counties, Texas.

The caves inhabited by these five
species are relatively small. The largest,
McDonald Cave, consists of less than 60
meters (m) (about 200 feet) of passage,
and most of the others are considerably
smaller. These caves occur in isolated
“islands” of the Edwards Limestone
formation that were separated from one
another when stream channels cut
through the overlying limestone to lower
rock layers. This fragmentation of
habitat has resulted in the isolation of
groups of caves that have developed
their own, highly localized faunas.

In addition to the five species that are
the subjert of this final rule, these caves
and others in the area support a number
of other uncommon and scientifically
significant species. Available habitat of
this type is very limited, and many of

these caves have been lost or are
threatened with imminent loss.

The Service was first notified of the
possible status of these five species by
an August 20, 1984, letter from the
Travis Audubon Society, Austin, Texas.
The Conservation Committee of the
Travis Audubon Society then petitioned
the Service on February 8, 1985, to list
these five and one other species (the
Tooth Cave rove beetle, Cylindropsis
sp.) as endangered. The Service
evaluated this petition and on May 1,
1985, found that the petition did present
substantial information indicating that
the requested action may be warranted.
A notice of that finding was published in
the Federal Register on July 18, 1985 (50
FR 29238). On February 19, 1986, the
Service found that the petitioned action
was warranted but that such action was
precluded by work on other pending
proposals, in accordance with section
4(b)(3)(iii) of the Act. A notice of that
finding was published on August 20,
1986 (51 FR 29672). On July 1, 1987 (52
FR 24487), the Service published a notice
that the petitioned action was again
warranted but precluded for the five
species addressed in the present final
rule. That same notice also announced
the finding that listing was not
warranted for the sixth species named
in the petition, the Tooth Cave blind
rove beetle (Cylindropsis sp.). This
conclusion was based on the
determination that the single known
specimen was in such poor condition
that it could not provide adequate
material for taxonomic evaluation and
description; furthermore, the best
available scientific information
indicates that the taxon it represents is
extinct. Endangered status for these five
species was proposed on April 19, 1988
(53 FR 12787).

Summary of Comments and
Recommendations

In the April 19, 1988, proposed rule (53
FR 12787) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. A
newspaper notice was published in the
American Statesman (Austin, Texas) on
May 25, 1988, which invited general
public comment. Nine comments were
received and are discussed below. The
proposal is supported by the City of
Austin, three organizations, and four
individuals. A letter from the U.S.
Department of Housing and Urban




Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 / Rules and Regulations

36031

Development contained no substantive
comments on the proposed listings. No
public hearing was requested or held.

Four commenters urged that the
Service prepare an emergency listing for
the five Texas cave invertebrates. The
Service's expedited preparation and
review of this final rule is in lieu of an
emergency listing.

The City of Austin, three
organizations, and three individuals
requested that critical habitat be
designated for these five species. The
Services’s reasons for not designating
critical habitat are explained in the
Critical Habitat section of this rule.
Designation of critical habitat would not
be prudent at this time because any
benefits from that designation would be
outweighed by the increasein
unauthorized visitation and yandalism
of the caves that would result from
publication of precise critical habitat
descriptions and maps. Although the
Service agrees with one commenter that
listing itself draws attention, to some
extent, to the localities of these species,
publication of maps and descriptions in
local newspapers, which is required
when designating critical habitat, would
disseminate exact locality information
to a much larger segment of the public.
The Service notes that, even without
critical habitat designation, the habitats
of these species receive protection under
section 7 of the Act.

Eight commenters provided
information on development activities in
the area, such as deep trenching, road
and utility construction, and cave
destruction. They expressed concern
about these serious threats to the five
species, The Service recognizes the
potential negative impacts of these
activities and the present listings are in
response to them. Both direct effects,
such as those mentioned above, and
indirect effects, such as alteration of
drainage patterns, have been
congidered.

Three commenters discussed the
threat of fire ants and their effect on
native cave fauna. The Service
recognized the threat of exotic insects in
the original proposal (Factor C).

One commenter urged emergency
buying of an easement or actual
purchase of the cave areas. These
options will be considered by the
Service in development of a recovery
plan for these species.

Two commenters expressed support
for placing grates over cave entrances,
but expressed concern that grates be
properly designed. The Service agrees
that grates are needed and that their
design must take into account the
biological needs of the species.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the Tooth Cave
pseudoscorpion (Microcreagris texana),
Tooth Cave spider (Leptoneta myopica),
Bee Creek Cave harvestman (Texella
reddelli), Tooth Cave ground beetle
(Rhadine persephone), and Kretschmarr
Cave mold beetle (Texamaurops
reddelli) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. The primary
threat to the five species comes from
potential loss of habitat owing to
ongoing development activities.
Proximity of the caves inhabited by
these species to the City of Austin
makes them vulnerable to the continuing
expansion of the Austin metropolitan
area. Road, industrial, residential, and
commercial developments that would
adversely affect these species have
already begun. Tooth, Amber,
Kretschmarr, Kretschmarr Salamander,
McDonald, and Root Caves are in an
area for which a major residential,
commercial, and industrial development
has been proposed, and preliminary
clearing and digging has begun. This
area includes the entire known ranges of
the Tooth Cave pseudoscorpion, the
Tooth Cave spider, and the Tooth Cave
ground beetle, all but one known
locality of the Kretschmarr Cave mold
beetle, and a large portion of the habitat
of the Bee Creek Cave harvestman.
Unless proper safeguards can be
devised, this development could result
in the filling in or collapsing of caves
during road and building site
preparation, and in alteration of
drainage patterns that could affect the
cave habitat, These species inhabit dry
cave habitats that depend on some
infiltration of groundwater. Disruption
of this input would be harmful, as would
excess input of water that would flood
the caves. Flooding of habitat could also
result from proposed no-discharge
sewage effluent irrigation. Development
of this area could also increase the flow
of sediment, pesticides, fertilizers, and
general urban runoff into the caves.
Land alterations in this area were noted
earlier (Reddell 1984), and have recently
intensified. Landmarks have been

altered so that it is difficult to relocate
some caves, and large boulders have
been placed in the entrance of
Kretschmarr Cave on two occasions
(Reddell 1984). This cave is an important
habitat for the beetles included in this
proposal. Development in this area is
also likely to increase human visitation
and vandalism in the caves, which are
so small that even occasional episodes
could adversely alter the cave habitat.

Tooth Cave is near one alternative
route for a proposed water pipeline from
Lake Travis. Even if it is bypassed by
the direct path of the pipeline, operation
of heavy construction equipment or
blasting could adversely affect Tooth
Cave and other caves in the area
inhabited by these species.

Weldon Cave, which supports a
population of the Bee Creek Cave
harvestman, is in or very near the path
of a recent road extension, and may no
longer exist. Residential development is
also occurring in this area, and is likely
to be stimulated by the improved access
provided by this road.

It is likely that most, if not all, of the
five cave species occupied other caves
that have already been lost to earlier
development. This may have been the
fate of Coffin Cave, which is historic
habitat of the Tooth Cave mold beetle.
Recent attempts to relocate this cave
have not been successful.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes, No threat from overutilization
of these species is known to exist at this
time. Collection for scientific or
educational purposes could become a
threat if localities become generally
known.

C. Disease or predation. As the
human population of the area around
these caves increases, the problems of
predation by and competition with
exotic (non-native) species also
increases. Human habitation introduces
a complement of exotic invertebrate
species into many areas, particularly in
semiarid areas such as the plateaus
northwest of Austin. These predatory
species are transported into the area in
various accompaniments of human
occupation, including landscaping
plants. Buildings, lawns, and shrubbery
provide habitat from which these highly
adaptable species can disperse. The
relative accessibility of the shallow-
caves leaves them especially vulnerable
to invasion by introduced invertebrate
predators or competitors such as
sowbugs, cockroaches, and fire ants.

D. The inadequacy of existing
regulatory mechanisms. There are
currently no laws that protect any of
these species or that directly address
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protection of their habitat. Cave
protection laws of the City of Austin do
not apply because these areas are all
outside the city limits.

E. Other natural or manmade factors
affecting its continued existence. These
species are extremely vulnerable to
losses because of their severely limited
range and habitat and because of the
naturally limited ability to colonize new
habitats. These troglobitic species have
little or no ability to move appreciable
distances on the surface. The division of
the limestone habitat into “islands”
limits the mobility of the species through
channels within the limestone, Moisture
regimes, food supply, and other factors
may also limit subsurface migrations
and may account for the different
distribution patterns seen among these
five species.

The specific climatic factors within
the caves, such as humidity, are affected
by input through the cave entrance, the
overlying soils, and the rocks in which
the caves are formed. As discussed
under factor A above, surface
alterations can affect these conditions,
as well as facilitate the flow of
poliutants into the habitat.

The very small size of these habitats,
in addition to the fragile nature of cave
ecosystems in general, make these
species vulnerable to even isolated acts
of vandalism. As the human population
of the area increases, the likelihood of
such acts also increases.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to make
this rule final. Based on this evaluation,
the preferred action is to list the Tooth
Cave pseudoscorpion, the Tocth Cave
spider, the Bee Creek Cave harvestman,
the Tooth Cave ground beetle, and the
Kretschmarr Cave mold beetle as
endangered species. These species
require the maximum possible
protection provided by the Act because
their extremely small, vulnerable, and
limited habitats are within an area that
can be expected to experience
continued pressures from economic and
population growth. Critical habitat has
not been determined for reasons given
in the next section.

Critical Habitat

Section 4{a}(3) of the Act, as amended,
requires that, to the maximum extent
prudent and determinable, the Secretary
designate any habitat of a species which
is considered to be critical habitat at the
time the species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for these species at this

time. Their cave habitats are at the edge
of an expanding urban area with a
growing population. Increased human
population density increases the
likelihood of acts of vandalism that
could irreversibly damage the caves. All
involved parties and land owners will
be notified of the location and
importance of protecting these species’
habitats. Protection of these habitats
will be addressed through the recovery
process and through the section 7
jeopardy standard. Therefore, it would
not be prudent to determine critical
habitat for these species at this time.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. No Federal invelvement has
been identified at this time. As
development progresses, the Federal
Department of Housing and Urban
Development, the Federal Highway
Administration, and the Environmental
Protection Agency may become
involved in funding or permitting
projects. Any involvement by these
agencies in development in the area of
these caves would be a subject of
consultation with the Service.

Section 9 of the Act and implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
endangered fish and wildlife species. It
also is illegal to possess, sell, deliver,
carry, transport, or ship any such
wildlife that has been taken illegally.
Certain exceptions would apply to
agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Final Regulations Promulgation

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 84-358, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 86-159, 93 Stat. 1225; Pub. L. 97-
304, 86 Stal. 1411 (16 U.S.C. 1531 et seq.); Pub.
L. 99-625, 100 Stat. 3500 (1986), unless
otherwise noted.

2. Amend § 17.11(h) by establishing a
new taxonomic group, “Arachnids”,
with its entries, to follow the taxonomic
group, “Insects”, on the List of
Endangered and Threatened Wildlife.

3. Section 17.11(h) is further amended
by adding the following entries for
Beetles, in alphabetical order under the
taxonomic group heading, “Insects”, to
the List of Endangered and Threatened
Wildlife.

§ 17.11 Endangered and threatened
wildlife.

- * * * -

(h). - -

Species

Vertebrate

Common name

population
where

endangered

When
listed

Critical
habitat

Special

Status rules

or threatened

Insects

-

Beetle, Kretschmarr Cave mold
Beetle, Tooth Cave ground

Arachnids
Harvestman, Bee Creek Cave
Pseudoscorpion, Tooth Cave.
Spider, Tooth Cave

Dated: September 8, 1988.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 88-21301 Filed 9-14-88; 3:21 pm)
BILLING CODE 4310-55-M

50 CFR Part 20

Final Frameworks for Late Season
Migratory Bird Hunting Regulations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SuMMARY: This rule prescribes final
late-season frameworks from which
States may select season dates, limits
and other options for the 1986-89
migratory bird hunting season. The
earliest of these seasons generally
commences on or about October 1, 1988,
and include most of those for waterfowl.
The Service annually prescribes
hunting regulations frameworks to the
States. The effects of this final rule are
to facilitate the selection of hunting
seasons by the States and to further the
establishment of the late-season
migratory bird hunting regulations for
1988-89. State selections will be

published in the Federal Register as
amendments to §§ 20.104 through 20.107
and § 20.109 of Title 50 CFR Part 20.

EFFECTIVE DATE: This rule takes effect
on September 16, 1988,

ADDRESSES: Send State season
selections to: Director (FWS/MBMO),
U.S. Fish and Wildlife Service,
Department of the Interior, Matomic
Building, Room 536, Washington, DC
20240, Comments received on the
proposed late-season frameworks are
available for public inspection during
normal business hours in Room 536,
Matomic Building, 1717 H Street, NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Rollin D. Sparrowe, Chief, Office of
Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Matomic Building, Room 536,
Washington, DC 20240. Telephone (202)
254-3207.

SUPPLEMENTARY INFORMATION: The
Migratory Bird Treaty Act of July 3, 1918
(40 Stat. 755; 16 U.S.C. 703 et seq.), as
amended, authorizes and directs the
Secretary of the Interior, having due
regard for the zones of temperature and
for the distribution, abundance,
economic value, breeding habits, and

times and lines of flight of migratory
game birds, to determine when, to what
extent, and by what means such birds or
any part, nest or egg thereof may be
taken, hunted, captured, killed,
possessed, sold, purchased, shipped,
carried, exported or transported.

On March 9, 1988, the U.S. Fish and
Wildlife Service (hereinafter the
Service) published for public comment
in the Federal Register (53 FR 7702) a
proposal to amend 50 CFR Part 20, with
comment periods ending June 22, 1988,
for Alaska, Hawaii, Puerto Rico, and the
Virgin Islands; July 18, 1988, for other
early-season proposals; and August 25,
1988, for the late-season proposals. The
March 9 document dealt with the
establishment of hunting seasons, hours,
areas and limits for migratory game
birds under § 20.101 through 20.107,
20.109 and 20.110 of Subpart K. On June
7, 1988, the Service published in the
Federal Register (53 FR 20874) a second
document consisting of a supplemental
proposed rulemaking dealing with both
the early- and late-season frameworks.
On July 11, 1988, the Service published
for public comment in the Federal
Register (53 FR 26198) a third document
consisting of a proposed rulemaking
dealing specifically with frameworks for
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reopened and extended the comment
period for the proposed frameworks for
Alaska, Puerto Rico and Virgin Islands
from June 22, 1988, to July 20, 1988. All
three documents, March 9, June 7, and
July 11, indicated that special
consideration was being given to
possible restrictive regulations for all
aspects of the1988-89 hunting season
dependent upon the continuing poor
status of ducks. On August 9, 1988, the
Service published a fourth document (53
FR 29897) containing final frameworks
for early migratory bird hunting seasons
from which wildlife conservation agency
officials from the States, Puerto Rico
and the Virgin Islands selected early-
season hunting dates, hours, areas and
limits for 1988-89. The fifth document in
the series, published August 12, 1988, in
the Federal Register (53 FR 30622), deals
specifically with proposed frameworks
for the 198689 late-season migratory
bird hunting regulations. On August 31,
1988, the Service published in the
Federal Register (53 FR 33792) a sixth
document consisting of a final rule
amending Subpart K of Title 50 CFR Part
20 to set hunting seasons, hours, areas
and limits for mourning doves, white-
winged and white-tipped doves, band-
tailed pigeons, rails, woodcock, common
snipe, and common moorhen and purple
gallinules; sea ducks in certain defined
areas of the Atlantic Flyway; wood
ducks in September in Florida, Kentucky
and Tennessee; Canada geese in
September in portions of lllinois,
Michigan and Minnesota; sandhill
cranes in the Central and Pacific
Flyways; a special Canada goose season
in southwestern Wyoming; migratory
game birds in Alaska, Hawaii, Puerto
Rico and the Virgin Islands; and
extended falconry seasons. The seventh
in the series is this document which
establishes final frameworks for late-
season migratory bird hunting
regulations for the 1986-89 season.

Review of Comments and the Service's
Response

Twenty-four verbal comments on the
late-season migratory bird hunting
regulations were received at the public
hearing in Washington, DC, August 3,
1988. A total of 1,971 written comments,
including a petition containing 1,100
signatures and 110 signed form letters
(hereafter called petitioners), were
received through August 29, 1988.
Summaries of these comments and the
Service's responses are listed below by
categories identified in the March 9,
1988, Federal Register (53 FR 7702). The
proposed frameworks published in the
August 12, 1988, Federal Register (53 FR

hearing, namely daily shooting hours,
suspension of the point system,
modification of mallard bag limits in the
Pacific Flyway, and a limited season on
pintails, therefore, the public hearing
comments do not address these issues.
Regulations Process

Public Hearing Comments—Mr. Brian
O'Neil, a trial lawyer retained by the
Humane Society of the United States,
announced that he intends to explore
the Service's process for establishing
hunting regulations to insure compliance
with the National Environmental Policy
Act (NEPA), the Migratory Bird Treaty
Act, and other applicable laws and
regulations. Questions will be posed
such as: does the hunting season
structure provide adequate protection to
species such as black ducks, pintails,
canvasbacks, and others, and does the
decision process take a hard look at a
“no season" alternative to protect
ducks? He stated that the Supplemental
Environmental Impact Statement (SEIS-
88) on migratory bird hunting, completed
in 1988, does not do this, and this
alternative must be considered. He
further stated that annual consideration
of a “no season” alternative may relieve
some hunting pressure and tells the
hunting public that business is not “as
usual.”

Written Comments—The Central
Flyway Council, the States of Missouri,
Colorado, Michigan, Mississippi, Rhode
Island, Nebraska and Texas, 1,100
petitioners, and 88 individuals were
critical of the process by which the late-
season frameworks were developed this
vear. They collectively faulted the
process because: (1) They allegedly had
not received prior notification that
certain s in frameworks were in
the offing, (2) the Service Regulations
Committee's recommendations were
more restrictive than those suggested as
being necessary by the Office of
Migratory Bird Management, and (3) the
Director proposed regulations more
restrictive than these recommended to
him by the Service Regulations
Committee. Of particular concern were
proposed changes in frameworks
pertaining to shooting hours, suspension
of the point system, reduced bag limits
on mallards, and a complicated split
season for pintails.

One individual requested that the
Service reevaluate the process for
receiving public comments because
some Mississippi waterfowl hunters
reported they were denied the
opportunity to comment via telephone.

Response. A “no season” alternative

for migratory bird hunting is always a

or population warrants such action. For
example, a season on canvasbacks has
not been permitted since 1985 in the
Atlantic, Mississippi and Central
Flyways, and this year the closure is
expanded to include the Pacific Flyway.
The requirements of NEPA, the
Endangered Species Act, and other laws
and regulations are annually considered
and reviewed in the Federal Register (53
FR 30627). The 1975 Environmental
Impact Statement (EIS) on the Issuance
of Annual Regulations Permitting the
Sport Hunting of Migratory Birds (FES-
75) addressed a no season alternative.
The Supplemental Environmental
Impact Statement (SEIS-88) on
Migratory Bird Hunting completed
earlier this year was developed to
supplement, not replace, the original
EIS. Since the no season alternative was
not included in the SEIS-88, the
discussion of this option in the orginal
EIS is still applicable. In addition, an
environmental assessment entitled EA—
Waterfowl Hunting Regulations for 1988
addresses this rulemaking and a Finding
of No Significant Impact was signed on
September 1, 1888. This EA includes
complete season closure as one
alternative for this year.

The Service continues to support the
annual process whereby Flyway
Councils, through consultants to the
Service, provide input to the
development of regulations frameworks.
The Councils, States, the general public,
organizations, and agencies, are
provided opportunity to offer comments
and recommendations during public
hearings and open comment periods.
The Director must consider these often
diverse recommendations as well as
recommendations from his own staff
before establishing the frameworks. The
Director has the legal and ultimate
responsibility for safeguarding the
migratory bird resource, Overall, the
process calls for the Director to receive
information through the established
process and assess the long-term
welfare of the resource. Such a role
frequently leads to decisions which
cannot please all parties equally. In this
case the emphasis is to err on the side of
the duck resource.

The Service accepts and considers all
written comments received during the
open comment period, as well as oral
comments given at the public hearing,
which are transcribed by a court
stenographer, It would be an undue
burden upon the Service to accurately
transcribe oral comments received by
telephone or to accept such comments
without the possibility of verifying the
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identity of the commenter, which
otherwise is possible by signature on a
written document. Further, such
summaries of oral comments may or
may not accurately reflect the views and
emphasis of commentors. For these
reasons, comments other than those at
public hearings can be accepted in
writing only.

1. Shooting hours

Public Hearing Comments—MTr. John -

Anderson, representing the National
Audubon Society, suggested that
starting the duck season at noon on
opening day and thereafter begin
shooting at sunrise, rather than one-half
hour before sunrise, would reduce the
harvest of ducks.

Written Comments—The Atlantic and
Central Flyway Councils, the States of
Missouri, Oklahoma, New York,
Maryland, Utah, Nebraska, Colorado,
New Hampshire, Massachusetts, Rhode
Island, and Maine, two regional
waterfowl organizations, 126
individuals, and 1,100 petitioners
opposed changing shooting hours to
start at sunrise instead of one-half hour
before sunrise. Reasons cited include
enforcement problems, hunter
dissatisfaction, a shift to evening
hunting would place more harvest
pressure on wood ducks, and doubt that
the change would significantly reduce
harvest. The State of Illinois, The
Wildlife Society, the Humane Society of
the United States, and 10 individuals
supported the change to a sunrise
beginning. The National Wildlife
Federation endorsed a review of the
effect of allowing shooting to begin one-
half hour before sunrise, with emphasis
on identification of waterfowl by
hunters and impact on total duck
harvest. The State of Massachusetts
recommended that a one-half hour
before sunrise beginning be allowed
during seasons outside the regular duck
season, and 130 individuals suggested
that shooting hours open at sunrise for
ducks and one-half hour before sunrise
for geese. Seven individuals and 110
petitioners suggested shooting hours of
one-half hour before sunrise to noon.

Response. Although the Service
announced in the June 7, 1988, Federal
Register that no change in shooting
hours was planned, field studies by the
Service suggest that about 15 percent of
the duck harvest may occur during the
period from 30 minutes before sunrise to
sunrise. The change to sunrise-sunset
shooting hours is in addition to other
changes to help assure a significant
reduction in duck harvest. Heretofore
shooting hours under Federal
regulations have been one-half hour
before sunrise to sunset. The Service

intends to review this issue further with
the States and Councils prior to setting
the 1989-90 hunting regulations.

The Service believes that different
shooting hours for ducks and geese
would unnecessarily complicate the
regulations since ducks and geese are
hunted in the same locations in many
areas of the country. Further, a change
in shooting hours for geese outside the
duck season would give disparate
advantage to States where geese winter
and are hunted later and for longer
periods. Consistency in shooting hours
will aid hunters in complying with
regulations and will clarify enforcement
by State and Federal officers.

2. Frameworks for Ducks in the
Conterminous United States—OQutside
Dates, Season Length and Bag Limits

a. General Harvest Strategy

Public Hearing Comments—Of the 22
persons addressing the recommended
strategy for reducing duck harvest, 11
offered qualified support, 8 believed that
the recommended frameworks should be
more restrictive, and 3 believed
frameworks proposed for the Atlantic
Flyway were inappropriate and too
restrictive.

Mr. Eldridge Hunt, representing the
Pacific Flyway Council, believed the
recommended frameworks for ducks
were reasonable for protecting
waterfowl wintering in the Pacific
Flyway. Mr. Dale Strickland,
representing the Central Flyway
Council, Mr. Hugh Bateman,
representing the Mississippi Flyway
Council's Southern Region, and Mr. Ken
Babcock, representing the Mississippi
Flyway Council's Northern Region,
supported restrictive regulations but
were dissatisfied that the Service had
not indicated earlier that special
strategies should be developed to
further reduce harvest of midcontinent
mallards, They indicated that if the
Service had provided such direction the
Councils could have addressed this need
during their deliberations. Modifications
of Council recommendations by the
Service Regulations Committee would
result in inequities in harvest
opportunities, an erosion of the point
system, and potential for increased
harvests of several species. Mr. Leon
Kirkland, representing the Atlantic
Flyway Council, generally supported a
strategy of reducing harvests on most
duck species, but did not believe that
the degree of reduction should be as
great for the Atlantic Flyway as for
other Flyways since a smaller
proportion of Atlantic Flyway ducks are
derived form the areas most stressed by
drought and poor nesting conditions. Mr,

Charles Potter, representing the North
American Wildlife Foundation, stated
that ducks need protection now more
than ever and if major restrictions are
not implemented, credibility with
hunters will be lost. He suggested that a
level of protection at least equal to that
given during the drought years of 1961
and 1964 would be appropriate this year.
Mr. Jack Lorenz, representing the Izaak
Walton League, supported the
recommendations of the North
American Wildlife Foundation. Mr. Jim
Phillips, writer and duck hunter,
believed that the proposed harvest
strategy is not restrictive enough and
recommended a general harvest
reduction of about 50 percent. Mr.
George Reiger, outdoor editor for Field &
Stream magazine, voiced concern by his
readership over the status of ducks and
need for restrictive measures, perhaps
even season closures. Mr. Doug Inkley,
National Wildlife Federation, generally
supported the season reductions
proposed by the Service. Mr. Mike
Berger, representing Ducks Unlimited,
Inc., Mr. Steve Miller, representing the
Wisconsin Department of Natural
Resources, and Mr. Roger Holmes,
representing the Minnesota Department
of Natural Resources, all expressed
general support for the proposed
strategy to reduce duck harvests. On
behalf of the National Audubon Society,
Mr. John Anderson supported the
strategy to reduce hunting opportunity
by at least 25 percent, but suggested the
some alternative measures to
accomplish this reduction. Mr. James
Yoos and Mr. Stanley Nadler,
representing the New Jersey
Waterfowler's Association, expressed
concern that the proposed strategy
unfairly restricted the Atlantic Flyway
and suggested that harvest reductions
should be focused on areas where
specific problems are occurring. Mr.
John Viser, representing the Berry
Brooks Foundation, and citizen Grayson
Chesser both suggested that the strategy
of reducing duck harvest by 25 percent,
while commendable, is not adequate
and both suggested a reduction of 50
percent would be more appropriate.
Written Comments—The Atlantic and
Central Flyway Councils, the States of
New York, Florida, Massachusetts,
Maryland, Delaware, Vermont,
Minnesota, Wisconsin, Michigan,
Illinois, Kentucky and Mississippi, the
Wildlife Management Institute, The
Wildlife Society, the National Wildlife
Federation, 63 individuals, and 110
pelitioners expressed general support
for the objective of reducing duck
harvests during the 1988-89 hunting
season. Fifty-six individuals and 1,100
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petitioners commented in opposition to
this harvest strategy. The Atlantic
Flyway Council, the States of New York,
Vermont, Rhode Island, Florida and
Massachusetts, and one regional
waterfowl] organization commented that
restrictions on harvest are more severe
than the situation warrants in the
Atlantic Flyway and that a broad-brush
approach to regulations is a movement
away from flyway and species
management. Missouri questioned
whether regulations changes that
suspend the point system, restrict
shooting hours, establish partial season
closures on pintails, and propose
possible duck season closures in local
areas are necessary in order to achieve
the desired harvest reduction.

One hundred individuals and 1,100
petitioners expressed concern that
severly restrictive regulations would
contribute to a general decline in duck
hunters, reduce revenues for State and
Federal habitat programs, and reduce
the incentive for maintenance of private
waterfow! habitats.

Response. The Service is encouraged
by the widespread support for
restrictive harvest strategies for the
1988-89 season. The Service recognizes
that hunting is not the principal cause of
the current decline in duck numbers, but
faced with the continuing drought, poor
production this year, and an expected
small fall flight, further harvest
reductions are necessary. The Service
believes that the inclusion of the
Atlantic Flyway in this conservative
harvest strategy is warranted. Some
stocks of ducks that winter in the
Atlantic Flyway are less affected by
drought on the prairie breeding grounds,
but many ducks important to the Flyway
harvest are derived from areas showing
declining populations.

The Service earlier explained publicly
in press releases and a widely
distributed video that the poor outlook
for ducks was based on widespread and
persistent declining habitats and
populations. The likelihood of a rapid
population rebound is poor because of
depleted soil moisture, lack of water in
marshes, habitat clearance since 1980,
and reduced populations. Further,
information from August duck banding
in the United States and Canada has
documented continuing dry conditions
and very low production by primary
duck species. The situation may well
deteriorate further before it improves,
and strong action is required to try to
avoid even more drastic measures in the
near future.

The Service recognizes the concern
for maintaining hunter interest and
private habitat management programs
during times of restrictive regulations.

However, the Service believes that both
hunters and private habitat managers
understand the need to reduce harvest
during years of low duck populations,
especially when production is poor. All
State and Federal organizations are
urged to work with hunters and
landowners to increase their
appreciation of the need for these
restrictive measures to benefit the duck
resource on a long-term basis.

b. Framework Dates

Public Hearing Comments—Mr. Steve
Miller, representing the Wisconsin
Department of Natural Resources,
endorsed the proposed October 8-
January 8 framework opening and
closing dates for duck hunting. Mr. Doug
Inkley, representing the National
Wildlife Federation, endorsed the
January 8 closing date. Mr. Leon
Kirkland, representing the Atlantic
Flyway Council, recommended that the
framework closing date be January 15
instead of January 8, stating that the
best hunting opportunity in the southern
part of the flyway occurs after January
1, and citing previous experience with a
January 13 closing date which resulted
in reduced harvests.

Written Comments—The States of
Wisconsin, Illinois, Kentucky and
Oklahoma, the National Wildlife
Federation, and the Wildlife Society
endorsed the proposed framework
opening and closing dates, The Atlantic
Flyway Council, the States of New York,
Florida, Maine, Mississippi, Rhode
Island, Vermont and Maryland, and 34
individuals recommended framework
dates different from those proposed,
either an earlier opening date, a later
closing date, or both.

Response. The Service notes the
comments supporting the proposed
framework dates. In view of the poor
production experienced by duck
populations this year, the Service’s
primary objective for the 1988-89
hunting season is to reduce duck
harvests in order to help maintain basic
breeding populations. To accomplish
this objective, hunting opportunity must
be reduced. The period of time during
which hunting seasons can be held is an
important component of hunting-season
regulations and acts in concert with
other regulations to influence harvest
levels. If changes in the opening and
closing framework dates are not
considered, even greater restrictions in
other regulations such as season length,
bag limits, etc., would be necessary to

* accomplish the desired harvest

reduction. A minor change in the
Atlantic Flyway adopts October 7 as the
opening framework date. The Service
believes the combination of regulations

proposed this year is appropriate to
achieve the harvest-reduction objective
while still providing an adequate
amount of hunting opportunity.

c. Season Length

Public Hearing Comments—
Representatives of eight organizatione
commented on the season lengths
proposed by the Service. Mr. Doug
Inkley, representing the National
Wildlife Federation, Mr. Charles Potter,
representing the North American
Wildlife Foundation, and Mr. Jack
Lorenz, representing the Izaak Walton
League, generally supported the Service
recommendations for shorter seasons.
Mr. Leon Kirkland, representing the
Atlantic Flyway Council, while
supporting some reduction in season
length, disagreed with a 25 percent
reduction for the Atlantic Flyway, citing
the comparatively small proportion of
prairie-nesting mallards, blue-winged
teal and pintails (species most are
affected by the drought), that are
harvested in the Atlantic Flyway. Mr.
Kirkland stated that only 2.8 percent of
the harvest of prairie-nesting mallards
occurs in the Atlantic Flyway, and
percentages are similar to this for blue-
winged teal and pintails. He noted that
the predicted fall flight into the Atlantic
Flyway is not forecast to be significantly
changed from that in 1987. He
recommended that the season length in
the Atlantic Flyway be 35 days, which
would be a 12.5 percent reduction from
1987. Jim Phillips, writer and duck
hunter, recommended a 30-day season
nationwide, while Mr. John Anderson of
the National Audubon Society
recommended a 25-day season
nationwide. Mr. Roger Holmes,
representing the Minnesota Department
of Natural Resources, asked that an
additional 5-day reduction in season
length in the Mississippi and Central
Flyways, over and above the 25 percent
reduction proposed by the Service, be
considered if mallard point values were
returned to 35. Mr. Richard Bishop,
representing the lowa Department of
Natural Resources, suggested that
further reductions in season length
would be preferable to further
reductions in the mallard bag limit.

Written Comments—The State of
Illinois, one regional waterfowl
organization, and four individuals
recommended reducing the length of the
hunting season to help reduce the
harvest of ducks. One individual and
one regional waterfowl organization
recommended longer seasons in the
Atlantic Flyway to compensate for
hunting days lost because Sunday
hunting is prohibited in many States.
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One individual and one regional
waterfowl organization recommended
longer seasons in 1988-89. The States of
New York, Rhode Island, Florida, and
Massachusetts, two regional waterfowl
organizations, and several individuals
recommended a 35-day season in the
Atlantic Flyway to (1) compensate for
days lost to prohibition by many States
of Sunday hunting and (2) because duck
populations in the flyway have been less
affected by this year's drought. Also,
they maintained that a 25-percent
reduction in season length is not
warranted since the fall flight of ducks
into the Atlantic Flyway is expected to
be similar to that of 1987. One regional
waterfowl organization commented that
since 1983 the duck season in California
has been reduced from 93 to 59 days.
One regional waterfowl organization, 41
individuals and 1,100 petitioners
recommended longer seasons in 1985-89.
Most recommended a 50- or 51-day
season in Texas.

Respense. The Service believes that
reductions in season length are of
primary importance in reducing the
harvest by limiting hunting opportunity.
Consequently, season lengths have been
reduced proportionally in all flyways.
The Service acknowledges that the
harvest of ducks in the Atlantic Flyway
that originate from the surveyed areas is
small when compared with other
flyways, but these birds represent a
significant proportion of the harvest in
the Atlantic Flyway and the Service
believes it is important to protect these
stocks of birds. Due to the overflight of
ducks to more northern areas in
response to the drought, the Service's
fall flight estimate to the Atlantic
Flyway is less precise this year than in
years with better habitat conditions.
Also, this year’s production from
northern areas is estimated to have been
poor. Hunting days in California have
been reduced proportionally as in other
flyways. Many ducks important in the
Pacific Flyway harvest are derived from
mid-continent breeding areas. The
Service believes the season reductions
in all flyways are warranted in view of
the overall poor status of many duck
species.

d. Closed Season

Public Hearing Comments—Mr.
Charles Potter, representing the North
American Wildlife Foundation, Mr. Jack
Lorenz, representing the Izaak Walton
League, and Mr. Doug Inkley,
representing the National Wildlife
Federation, endorsed a season closure
on canvasbacks and pintails. Mr. Bill
Nickel, representing the Eastern Shore
Waterfowl Trust, called for planned

closures in future years to stockpile
breeding ducks.

Written Comments—The State of
Florida, the Wildlife Management
Institute, 21 individuals and 110
petitioners suggested that a closed
season on pintails should at least be
considered. The Humane Society of the
United States called for closed seasons
on seven species of ducks, including
pintails, most of which have populations
substantially below long-term averages.
A regional waterfowl organization and
18 individuals called for a closed season
on all ducke, while five others suggested
either a total closure or a very restricted
season. One individual opposed closing
the season until harvest plans have been
developed with Canada and Mexico.

Missouri commented on the statement
by the Director in the proposed rule (53
FR 30621) that additional closures would
be considered if unusally large
concentrations of waterfowl occur
during migration and wintering periods,
suggesting such closures would be
difficult to justify and perceived as
arbitrary unless specific criteria are
developed before closures would be
proposed.

Response. The restrictive regulations
established for the 1988-89 hunting
season are expected to reduce overall
duck harvests by at least 25 percent. For
pintails, this percentage may be
considerably larger. While populations
are seriously depressed and a reduced
fall flight is expected, the data available
do not suggest the need for a closed
season for all ducks. See also responses
to earlier comments on the Regulations
Process.

The Service actively considered
closure for black ducks (March 9, 1988,
Federal Register, 53 FR 7702), and took
that action for canvasbacks. The
evidence available for mallard and
pintail populations suggests lack of
recruitment due to continuing habitat
depletion as a more major problem.
While the closure of seasons on those
species was not decided upon, strong
additional restrictions were placed on
harvest in all flyways and closure is
acknowledged as a possible future
action depending upon habitat and
populations. Many correspondents
noted that a closed season would
eliminate most of the revenue that is
currently received from license and
stamp sales, as well as eliminate
private-landowner incentives to
maintain habitat. The Service has
attempted to balance all the arguments
in its proposed action. With regard to
possible area closures during the
migration and wintering periods, the
Service will work with the States to

monitor major concentration areas and
will consult with the States if closures
appear to be needed.

e. Bag Limits

Public Hearing Comments—Messrs.
Kenneth Babcock and Hugh Bateman,
representing the Mississippi Flyway
Council, Mr. Dale Strickland,
representing the Central Flyway
Council, and Mr. Richard Bishop,
representing the Iowa Department of
Natural Resources, while recognizing
the need for harvest reductions in
mallards and other species, opposed a
reduced bag limit for mallard drakes.
They generally believe that such a
change in not warranted because other
restrictions being proposed, such as
reduced season lengths and constricted
framework dates, would accomplish the
desired reduction in mallard harvest.
They further believe that an increase in
point values of drakes would actually
redirect hunting pressure toward female
mallards and other species of concern,
and may force States to shift from the
point system of bag limits which, they
believe, would result in a higher kill of
mallard hens than under the point
system. Mr. John Anderson, representing
the National Audubon Society,
recommended a simplified 2-duck daily
bag limit with no species or sex
restrictions. Mr. Anderson noted that,
while such a bag limit would seem to be
a liberalization on species and sexes for
which only one is allowed at present,
this would be preferable to a
complicated point system and would
eliminate identification problems. Mr.
Anderson cited studies that suggested
high-point birds were discarded by
hunters at a greater rate than low-point
birds and indicated that Federal law-
enforcement agents generally believe
that the point system is unenforceable.
He further cited a recent analysis which
concluded that the point system
regulations have not successfully
directed harvest away from mallard
females and toward males. Field &
Stream Conservation Editor George
Reiger identified a number of problems
with enforcement of and compliance
with the point system and suggested
that the system is not working as
intended.

Written Comments—The Central
Flyway Council, the States of Colorado,
Oklahoma and Rhode Island, 110
individuals, and 1,210 petitioners
recommended higher bag limits,
particularly for species whose status is
relatively good. The most common
recommendation was for a daily bag
limit of 4 species at or above long-term
average population levels. The State of




36038

Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 / Rules and Regulalions

Texas requested that the
recommendations of the Central Flyway
Council be adopted. The States of New
York, Maryland, Florida, Maine, Illinois
and Kentucky, the National Wildlife
Federation and the Wildlife
Management Institute supported the
bag-limit reduction proposed by the
Service.

The Central Flyway Council and the
States of Missouri, Nebraska, Colorado,
Oklahoma, and Florida opposed the
suspension of the point system,
suggesting that elimination of the point
system will direct greater harvest
pressure toward species and sexes
requiring greater protection. The State of
Illinois and the Humane Society of the
United States supported suspension of
the point system. Forty-eight individuals
called for elimination of the point
system, while 187 individuals (including
110 petitioners) requested that it
continue to be offered.

The Central Flyway Council and the
State of Oklahoma recommended that
the drake mallard bag limit be retained
at 3 and that the hen mallard possession
limit for the Central Flyway be 2, as it is
with the other flyways. The State of
Alabama recommended retention of a 3-
drake mallard bag limit for the
Mississippi Flyway. The States of
California, Arizona, Idaho and Utah
requested that a 4-drake mallard limit
be retained in the Pacific Flyway rather
than the proposed reduction to 3. The
Wildlife Management Institute
supported a continued daily bag limit of
one mallard hen, as did essentially all
others who commented on mallard bag
limits. Two regional waterfowl
organizations requested a 4-drake
mallard bag limit in the Pacific Flyway.

Numerous comments were received
on the proposal to split and severely
restrict the season on pintails. The
Atlantic and Central Flyway Councils,
the States of Michigan, Missouri,
Colorado, Illinois, New York, Florida,
Massachusetts, Maryland, Vermont,
Arizona, Idaho, Utah, Oklahoma,
Delaware and California, the National
Wildlife Federation, 2 waterfowl
organizations, 63 individuals and 1,100
petitioners indicated that, while
restrictions on pintail harvest are
needed, such a regulation would be
confusing, difficult to enforce,
unnecessarily complicate regulations,
and result in a substantial number of
wasted ducks. Most of these
recommended a simplified regulation of
1 pintail of either sex daily throughout
the season or, alternatively, 1 pintail of
either sex during part of the season and
1 drake pintail during the rest of the
season.

The Humane Society of the United
States specifically recommended that
mergansers be included in the duck bag
limit due to lack of information on status
of mergansers.

Response. The Service agrees that
populations of some species such as
gadwall, wigeon, shovelers and green-
winged teal are above long-term
averages, although all have been
adversely affected by the severe drought
and reduced habitat quality this year.
However, due to the drought and poor
production from most prairie and
parkland-nesting species and the
depressed status of some important
species, the Service desires to reduce
hunting opportunity in general to effect
an additional reduction in harvest of
ducks comparable to that which
occurred upon implementation of
restrictive regulations in 1985 and
continued through 1987. In the Service's
view, a 4-bird versus a 3-bird bag limit
likely would lessen the effectiveness of
additional restrictions on certain species
and sexes, resulting in larger harvests of
all species.

The Service is suspending the point
system this year and will conduct a full
review of the system as a bag limit
option. Law-enforcement agents and
hunter-observation studies in the past
suggested that wanton waste of high-
point birds and reordering of bags may
be serious problems in some situations.
Reordering is unique to the point system
and is a violation that is, in many cases,
unenforceable.

With regard to requests that a 4-drake
mallard bag limit be allowed in the
Pacific Flyway, the harvest of mallards
in that flyway is derived from many
areas, some more influenced by the
recent and persistent drought than
others. Mallards from the various
breeding areas mix to varying degrees in
migration and wintering areas and
cannot be differentiated; therefore,
differential harvests are neither
practical nor, in most cases, possible.
The current strategy of providing added
protection to mallards, pintails, and
ducks in general is prudent until the
status of duck populations improves.
Thus, the Service believes a reduction of
one drake in the mallard bag for the
Pacific Flyway is warranted.

The Service concurs with the
comments regarding the possession limit
of mallard hens in the Central Flyway,
and a 2-bird possession limit is provided
in these final frameworks. However, the
Service does not concur with retaining
last year's 3-drake mallard bag limit in
the Central Flyway. The mallard fall
flight index this year is the second
lowest on record, This critical status

warrants significant additional harvest
reductions which will require lower bag
limits for all ducks.

Regarding the numerous comments
about the proposed split and restricted
pintail season, the Service
acknowledges the enforcement
problems as well as hunter confusion
and wanton waste it may create. The
proposal was an attempt to drastically
curtail harvest of this species while still
providing some opportunity for harvest
and incentive for private landowners to
maintain habitat late in the season for
this and other waterfow! species. After
considering the comments, the Service
concurs that the proposal should be
modified, thus, this final rule permits a 1
pintail daily bag limit of either sex, with
2 in possession, throughout the season in
all flyways. The Service believes this
action will still achieve a significant
reduction in harvest while reducing the
enforcement and wanton-waste
problems associated with the original
proposal.

Concerning comments that
mergansers should be included in the
regular duck bag limit, the Service has
no information to suggest that the
population status or harvest of any
merganser species warrants additional
restrictions at this time. While the utility
of annual surveys in assessing the status
of mergansers is limited, data from
various surveys and studies being
conducted in the United States and
Canada suggest that the combined
breeding populations of the three
merganser species exceeds 1 million,
while recent harvests in the United
States have averaged less than 100,000
(SEIS-88). Such data do not suggest that
hunting under the current regulations is
likely to adversely affect any species of
mergansers. A 1-bird bag limit
restriction on hooded mergansers is
already in place in the three eastern
flyways.

3. Black Ducks

Written Comments—Two regional
waterfowl organizations and one
individual commented that regulations
on black ducks for the 1988-89 season
should remain similar to last year or
should be liberalized to 2 birds daily
with a shortened season. The Wildlife
Management Institute recommended the
Service continue to control the black
duck harvest in the United States to
accelerate a rebuilding of the
population. They urged Canada to take
further harvest restrictions on black
ducks. The Humane Society called for a
closed season on black ducks and one
individual called for a closed season on
hen black ducks.
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Response. The Service believes that
black duck populations can support the
level of harvest obtained during the
1988-89 season. There are plans to
coordinate future black duck harvest
strategies with Canada. Regulation
frameworks for all ducks during the
1988-89 hunting season will be more
restrictive which will likely further
reduce harvest of black ducks.
Therefore, these frameworks provide for
a continuation of the restrictive black
duck regulations established in recent
years,

7. Extra Teal Option

Public Hearing Comments—Mr. Leon
Kirkland, representing the Atlantic
Flyway Council, recommended that
blue-winged teal be suspended as part
of the teal bonus but requested that
green-winged teal continue to be offered
with 2 birds daily for the first 9
consecutive hunting days. He stated that
greenwings have been part of the extra
teal bag in the flyway since 1979 without
adverse effects and breeding
populations are 46 percent above
objective levels.

Written Comments—The States of
New York, Rhode Island, and Florida,
and one regional waterfowl organization
expressed their support for continuing
the bonus on green-winged teal during
the first 9 days of the regular season.
They argue that greenwings have been a
bonus species in the Atlantic Flyway
since 1979 without adverse effects and
breeding populations are above
objective levels.

Response. The extra teal option was
originally established to increase
harvest opportunity on blue-winged teal
which were abundant and lightly
harvested. However, bluewing
populations have declined in recent
years, The Service has moved to reduce
hunting opportunity in all flyways
through restrictive regulations. The
greenwing bonus, unique to the Atlantic
Flyway, is also being suspended to give
added protection to bluewings and all
ducks because the Service is concerned
whether greenwings can be selectively
harvested. The Service believes that
virtually no special harvest
opportunities for ducks are warranted in
the 1988-89 season.

9. Special Scaup Season

Written Comments—The States of
New York and Rhode Island, one
regional waterfowl organization, and
one individual requested a continuation
of the 16-day special scaup season
outside the regular duck season. The
State of Vermont urged the Service to
consider continuance of the 16-day
special scaup-goldeneye season for Lake

Champlain with a bag limit of 3
goldeneyes only to protect scaup. They
maintain that goldeneyes are a lightly-
harvested resources and would provide
late-season hunters more opportunity to
enjoy their sport.

Response. Special scaup seasons were
suspended this year because population
estimates have remained below
objective levels in recent years. The
Service believes it is inconsistent to
continue special harvest opportunities
until scaup populations recover. With
reference to the special scaup-goldeneye
season on Lake Champlain, the season
was established primarily to harvest
scaup. Little information is available
about the status of goldeneyes.
However, mid-winter survey indices for
goldeneyes in the Atlantic Flyway
suggest a decline similar to that
exhibited by scaup.

10. Extra Scaup Option

Written Comments—The States of
Florida and Rhode Island recommended
no change in the bonus-scaup option.
The State of New York recommended
that alternatives to a complete
suspension be considered. Both States
suggest reducing the bonus to 1 bird,
reducing the season length, and
restricting the harvest to areas
containing only greater scaup.

Response. The extra scaup option has
been suspended for reasons similar to
those for suspension of special scaup
seasons. The Service believes that
harvest opportunity during the regular
season is warranted; however, in view
of the beginning status of the species,
special harvest opportunities are not
appropriate at this time.

12. Canvasback and Redhead Ducks

Weritten Comments—Numerous
States, the Wildlife Management
Institute, the Wildlife Society, the
National Wildlife Federation, and
numerous individuals endorsed the
closure of the canvasback season
nationwide. No comments were received
opposing the closure.

Response. The Service notes the
support of the actions taken to close the
season in all flyways.

13. Duck Zones

Written Comments—Wyoming asked
that zones be dropped in their State to
simplify regulations and that they be
allowed to split their season 3 ways.
Kansas expressed their opposition to the
Service's position on zoning. They
believe that if zoning has been allowed
in some States, it should then be
available to other States pending an
evaluation based on the established
criteria. The State of Louisiana and one

individual expressed opposition to the
Service's action to keep the western
zone of Louisiana in the Mississippi
Flyway. They stated that this position is
not justified based on results of an
extensive research study and that the
final decision was based arbitrarily on
political motives. New York supported
continuation of zoning in the Atlantic
Flyway, with zoning in Vermont
considered operational. One regional
waterfowl organization requested the
continued use of zones in
Massachusetts.

Response. The final frameworks
herein include the option for Wyoming
to split their hunting season 3 ways in
lieu of zoning. The Service still believes
that no new zones for duck hunting
should be permitted and present zones
should not become operational prior to
the consideration of zoning in the
reevaluation of harvest systems
mentioned in the August 12, 1988,
Federal Register (53 FR 30623). The final
frameworks herein include provision for
continuation of present zones. The
Service has considered comments about
Louisiana zones and reiterates its
position stated in the June 7, 1988,
Federal Register (53 FR 20876). The use
of zones in Louisiana under Mississippi
Flyway regulations is continued pending
the reevaluation of harvest systems
mentioned above.

14. Frameworks for Geese in the
Conterminous United States—Qutside
Dates, Season Length and Bag Limits

Atlantic Flyway

Written Comments—The State of
New York, one regional waterfowl
organization and one individual
recommended that the brant season be
increased to 50 days. One regional
waterfowl organization recommended a
longer Canada goose season. One
individual recommended that goose
hunting be permitted only during the
latter part of each week. One individual
recommended that the goose bag limit
be increased to 3 in 1989-90. The State
of Pennsylvania recommended that the
Canada goose bag limit be increased to
3 in the northwestern part of the State
around Pymatuning Reservoir. The State
of Delaware recommended a special 13-
day snow goose season in October on
and around Bombay Hook National
Wildlife Refuge. The State of New
Jersey recommended they be permitted
to select brant and snow goose seasons
separately within their respective duck
zones. The State of New York asked that
the Service select an option to harvest
Canada geese with a 90-day season with
1 bird daily through October 15 and 3
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birds daily thereafter or an 80-day limits as in 1987. Prior to the Mr. Doug Inkley, representing the
season with 2 birds daily throughout as  establishment of 1989 hunting National Wildlife Federation, expressed
was recommended by the Flyway regulations the Service will work with support for tundra swan seasons

Council. The State of Florida expressed
support of regulations designed to
protect Tennessee Valley Population
(TVP) Canada geese in the flyway.

Response. The Service concurs with
the recommendation to increase the
season length to 50 days on Atlantic
brant, In response to recent declines of
migrant Canada geese in the Atlantic
Flyway, the Service concurs with
Council recommendations to reduce
overall harvest in the flyway. In
northwestern Pennsylvania, the Canada
goose bag limits will be 2 rather than 3
birds daily pending an appraisal of the
migration patterns and harvest
distribution of Canada geese wintering
in southern areas of the flyway. The
Service concurs with the 13-day special
snow goose season in Delaware but
notes that the habitat problems on
Bombay Hook National Wildlife Refuge
cannot be eliminated fully by a hunting
program on snow geese and will require
further attention. In New York, New
Jersey, and parts of Pennsylvania, the
Service is providing frameworks for
Canada geese it believes most likely to
protect southern migrants.

Mississippi Flyway

Public Hearing Comments—Mr.
Richard Elden, representing the
Michigan Department of Natural
Resources, opposed a reduction in
Canada goose bag limits in the
southeastern portion of the State to
provide added protection to Tennessee
Valley Population (TVP) Canada geese.
Recent data suggest that some of these
geese migrate to wintering areas in
southern portions of the Atlantic
Flyway, where populations are
declining. Mr. Elden stated that
Michigan has previously taken measures
to protect TVP geese by selecting
shorter hunting seasons than the flyway
frameworks permit and establishing a
quota zone in one of the principal
harvest areas to control harvest. Further,
the State is establishing a new quota
zone in another important harvest area
this year. He requested that the bag
limits be the same as last year.

Written Comments—One individual
supported the special early and late
seasons to harvest local giant Canada
geese in Michigan. One individual
recommended that if longer goose
seasons are provided fer Illinois, the
same season length be made available
for the entire State rather than part of
the State.

Response. The Service concurs with
Mr. Eden’s request and the final
frameworks herein contain the same

States in the Atlantic and Mississippi
Flyways to clarify the migration patterns
and harvest distribution of Canada
geese wintering in the southern region of
the Atlantic Flyway. The Service notes
the support of special Canada goose
seasons in Michigan. These
experimental seasons are being
continued this year. The final
frameworks herein provide the same
goose season length statewide in
Illinois.

Pacific Flyway

Written Comments—Numerous
organizations and individuals endorsed
continued harvest restrictions on
various Pacific Flyway geese that have
declined in recent decades. One
agricultural organization and four
individuals recommended a February 15
extended framework for Canada goose
seasons in Oregon. The Wildlife
Management Institute called for
additional actions beyond those in 1987~
88 to rebuild the dusky Canada goose
population and reduce the harvest of
Pacific brant.

Response. Support for continued
restrictions for depressed populations of
Pacific Flyway geese is acknowledged.
Regarding an extended framework for
Canada geese in Oregon, the Service
sees little justification at this time, but if
such proposal is beieved to be
necessary and warranted, it should be
addressed by the Pacific Flyway Council
in order to determine its relationship to
the management plans for Canada geese
in question and the impact on all States
that utilize these geese, including
Alaska. The Service acknowledges
recommendations that additional
actions be taken to build dusky Canada
geese and Pacific brant populations;
however, we believe that actions
identified in the respective management
plans other than additional hunting
restrictions should be emphasized at
this time. Additional hunting restrictions
would produce little or no positive effect
on these populations above that
occurring with the existing regulations
which are already highly restrictive.

15. Tundra Swans

Public Hearing Comments—Ms.
Jennifer Lewis, representing the Humane
Society of the United States, stated that
there is no justification for tundra swan
seasons in the Atlantic Flyway. She
indicated that the overall good
population status and depredation on
grain fields by tundra swans should not
be used as reasons for encouraging
hunting seasons on this species.

proposed in New Jersey and Virginia
and the existing seascn in North
Carolina.

Written Comments—One regional
waterfowl organization offered support
for a limited season on tundra swans in
New Jersey to reduce crop losses. The
State of Rhode Island and the National
Wildlife Federation endorsed the
proposed season expansion on the
eastern population of tundra swans in
the Atlantic Flyway. Twenty
individuals, in addition to the nearly
2,000 noted in the August 12, 1988,
Federal Register (53 FR 30627), voiced
their opposition to tundra swan seasons.

Response. The Service notes the
concern regarding the hunting of tundra
swans but finds no biological reason to
prohibit swan hunting. Presently, tundra
swans exceed objective levels and a
management plan and harvest strategy
have been developed to give adequate
protection to the species. Therefore, the
Service has approved experimental
seasons with a limited number of
permits in North Carolina, New Jersey,
Virginia and Alaska, as well as
operational seasons in Montana, North
Dakota, South Dakota, Utah and
Nevada.

Nontoxic Shot Regulations

In the June 28, 1988, Federal Register
(53 FR 24284), the Service published a
final rule describing zones in which use
of lead shot would be prohibited for
hunting waterfowl, coots and certain
other species in the 1988-89 hunting
season, Waterfowl hunters are advised
to become familiar with State and local
regulations regarding the use of nontoxic
shot for waterfowl hunting.

NEPA Consideration

NEPA considerations are covered by
the programmatic document, “Final
Supplemental Environmental Impact
Statement: Issuance of Annual
Regulations Permitting the Sport
Hunting of Migratory Birds (FSES 88-
14)", filed with CEQ on June 9, 1988.
Notices of Availability were published
in the Federal Register on June 16, 1988
(53 FR 22582), and June 17, 1988 (53 FR
22727), and the Service's Record of
Decision was published on August 18,
1988 (53 FR 31341).

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act provides that, “The Secretary shall
review other programs administered by
him and utilize such programs in
furtherance of the purposes of this Act”
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[and shall] “insure that any action
authorized, funded or carried

out * * * is not likely to jeopardize the
continued existence of any endangered
or threatened species or result in the
destruction or modification of [critical]
habitat * * *"

Subsequently, the Service initiated
section 7 consultation under the
Endangered Species Act for the
proposed hunting season frameworks.

On June 17, 1988, the Division of
Endangered Species and Habitat
Conservation gave a biological opinion
that the proposed actions were not
likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modification
of their critical habitats,

As in the past, hunting regulations this
year are designed, among other things,
to remove or alleviate chances of
conflict between seasons for migratory
game birds and the protection and
conservation of endangered and
threatened species.

The Service's biological opinion
resulting from its consultation under
section 7 is considered a public
document and is available for inspection
in the Office of Endangered Species and
the Office of Migratory Bird
Management, U.S. Fish and Wildlife
Service, Department of the Interior,
Washington, DC 20240.

Regulatory Flexibility Act, Executive
Order 12291 and the Paperwork
Reduction Act

In the Federal Register dated March 9,
1988 (53 FR 7702), the Service reported
measures it had undertaken to comply
with requirements of the Regulatory
Flexibility Act and the Executive Order.
These included preparing a
Determination of Effects and an updated
Final Regulatory Impact Analysis, and
publication of a summary of the latter.
These regulations have been determined
to be major under Executive Order 12291
and they have a significant economic
impact on substantial numbers of small
entities under the Regulatory Flexibility
Act, This determination is detailed in
the aforementioned documents which
are available upon request from the
Office of Migratory Bird Management,
U.S. Fish and Wildlife Service,
Department of the Interior, Washington,
DC 20240. These regulations contain no
information collections subject to Office
of Management and Budget under the
Paperwork Reduction Act of 1980.

Memorandum of Law

The Service published its
Memorandum of Law, required by
section 4 of Executive Order 12291, in

the Federal Register dated August 9,
1988 (53 FR 29897).

Authorship

The primary author of this rule is
Morton M. Smith, Office of Migratory
Bird Management, working under the

direction of Rollin D. Sparrowe, Chief.
Regulations Promulgation

The rulemaking process for migratory
bird hunting must, by its nature, operate
under severe time constraints. However,
the Service is of the view that every
attempt should be made to give the
public the greatest possible opportunity
to comment on the regulations. Thus,
when the proposed late hunting season
rulemakings were published on August
9, 1988, the Service established what it
believed was the longest period possible
for public comment. In doing this the
Service recognized that at the close of
the comment period, time would be of
the essence. That is, if there was a delay
in the effective date of these regulations
after this final rulemaking, the Service is
of the opinion that the States would
have insufficient time to select season
dates, shooting hours and limits; to
communicate these selections to the
Service; and to establish and publicize
the necessary regulations and
procedures that implement their
decisions.

Therefore, the Service under authority
of the Migratory Bird Treaty Act of July
3, 1918, as amended (40 Stat. 755; 16
U.S.C. 703 et seq.), prescribes final
frameworks setting for the species to be
hunted, the daily bag and possession
limits, the shooting hours, the season
lengths, the earliest opening and closing
season dates, and hunting areas, from
which State conservation agency
officials may select hunting season
dates and other options. Upon receipt of
the season and option selections from
State officials, the Service will publish
in the Federal Register a final
rulemaking amending 50 CFR Part 20
(§§ 20.104 through 20.107 and § 20.109)
to reflect seasons, limits and shooting
hours for the conterminous United
States for the 1988-89 season.

The Service therefore finds "good
cause” exists, within the terms of 5
U.S.C. 553(d)(3) of the Administrative
Procedure Act, and these frameworks
will, therefore, take effect immediately
upon publication.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports,
Transportation, Wildlife.

The rules that eventually will be
promulgated for the 1988-89 hunting
season are authorized under the
Migratory Bird Treaty Act of July 3,

1918, (40 Stat. 755; 16 U.S.C. 701-708h);
the Fish and Wildlife Improvement Act
of 1978 (92 Stat. 3112; 16 U.S.C. 712); and
the Alaska Game Act of 1925 (43 Stat.
739; as amended, 54 Stat. 1103-04).

Final Regulations Frameworks for 1888
89 Late Hunting Seasons on Certain
Migratory Game Birds

Pursuant to the Migratory Bird Treaty
Act, the Secretary of the Interior has
approved final frameworks for season
lengths, shooting hours, bag and
possession limits and outside dates
within which States may select seasons
for hunting waterfowl and coots.

Frameworks are summarized below.

General

Split Season: States in all Flyways
may split their season for ducks, geese
or brant into two segments. States in the
Atlantic and Central Flyways may, in
lieu of zoning, split their season for
ducks or geese into three segments.
Exceptions are noted in appropriate
sections.

Shooting Hours: From sunrise to
sunset daily, for all species and seasons,
including falconry seasons.

Deferred Season Selections: States
that did not select rail, woodcock, snipe,
sandhill cranes, common moorhens and
purple gallinules and sea duck seasons
in July should do so at the time they
make their waterfow! selections.

Frameworks for open seasons and
season lengths, bag and possession limit
options, and other special provisions are
listed below by Flyway.

Atlantic Flyway

The Atlantic Flyway includes
Connecticut, Delaware, Florida, Georgia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
North Carolina, Pennsylvania, Rhode
Island, South Carolina, Vermont,
Virginia and West Virginia.

Ducks, Coots and Mergansers

Hunting Seasons and Duck Limits:

Outside Dates: Between October 7,
1988, and January 8, 1989.

Hunting Season: Not more than 30
days.

Canvasbacks: The season on
canvasbacks is closed.

Duck Limits: The daily bag limit of
ducks is 3 and may include no more
than 3 mallards (only 1 may be a hen), 2
wood ducks, 2 redheads, 1 black duck, 1
mottled duck, 1 pintail, and 1 fulvous
tree duck. The possession limit is twice
the daily bag limit,

Merganser Limits: Throughout the
Flyway the daily bag limit of mergansers
is 5, only 1 of which may be a hooded
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merganser. The possession limit is 10,
only 2 of which may be hooded
mergansers.

Coot Limits: Throughout the Flyway
daily bag and possession limits of coots
are 15 and 30, respectively.

Early Wood Duck Season Option:
Virginia, North Carolina, South Carolina
and Georgia may split their regular
hunting season so that a hunting season
net te exceed 9 consecutive days occurs
between October 7 and October 15.
During this period, no special
restrictions within the regular daily bag
and possession limits established for the
Flyway shall apply to wood ducks. For
other ducks, daily bag and possession
limits shall be the same as established
for the Flyway.

Zoning:—New York: New York may,
for the Long Island Zone, select season
dates and daily bag and possession
limits which differ from those in the
remainder of the State.

Upstate New York (excluding the
Lake Champlain zone) may be divided
into three zones (West, North, South) for
the purpose of setting separate duck,
coot and merganser seasons. A 2-
segment split season may be selected in
each zone.

The West Zone is that portion of
Upstate New York lying west of a line
commencing at the north shore of the
Salmon River and its junction with Lake
Ontario and extending easterly along
the north shore of the Salmon River to
its intersection with Interstate Highway
81, then southerly along Interstate
Highway 81 to the Pennsylvania border.

The North and South Zones are
bordered on the west by the boundary
described above and are separated from
each other as follows: starting at the
intersection of Interstate Highway 81
and State Route 49 and extending
easterly along State Route 48 to its
junction with State Route 365 at Rome,
then easterly along State Route 365 to its
junction with State Route 28 at Trenton,
then easterly along State Route 28 to its
junction with State Route 29 at
Middleville, then easterly along State
Route 29 to its intersection with
Interstate Highway 87 at Saratoga
Springs, then northerly along Interstate
Highway 87 to its junction with State
Route 9, then northerly along State
Route 9 to its junction with State Route
149, then easterly along State Route 149
to its junction with State Route 4 at Fort
Ann, then northerly along State Route 4
to its intersection with the New York/
Vermont boundary.

Connecticut may be divided into two
zones as follows:

a. North Zone—That portion of the
State north of Interstate 85.

b. South Zone—That portion of the
State south of Interstate 95.

Maine may be divided into two zones
as follows:

a. North Zone—Game Management
Zones 1 through 5.

b. South Zone—Game Management
Zones 6 8.

New Hampshi stal Zone—
That portion of the State east of a
boundary formed by State Highway 4
beginning at the Maine-New Hampshire
line in Rollinsford west to the city of
Dover, south to the intersection of State
Highway 108, south along State
Highway 108 through Madbury, Durham
and Newmarket to the junction of State
Highway 85 in Newfields, south to State
Highway 101 in Exeter, east to State
Highway 51 (Exeter-Hampton
Expressway), east to Interstate 95 (New
Hampshire Turnpike) in Hampton, and
south along Interstate 95 to the
Massachusetts line.

Inland Zone—That portion of the
State north and west of the above
boundary.

West Virginia may be divided into
two zones as follows:

a. Allegheny Mountain Upland
Zone—The eastern boundary extends
south along U.S. Route 220 through
Keyser, West Virginia, to the
intersection of U.S. Route 50; follows
U.S. Route 50 to the intersection with
State Route 93; follows State Route 93
south to the intersection with State
Route 42 and continues south on State
Route 42 to Petersburg; follows State
Route 28 south to Minnehaha Springs:
then follows State Route 38 west to U.S.
Route 219; and follows U.S. Route 219
south to the intersection of Interstate 64.
The southern boundary follows -64
west to the intersection with U.S. Route
60, and follows Route 80 west to the
intersection of U.S. Route 19. The
western boundary follows: Route 19
north to the intersection of I-79, and
follows 1-79 north to the intersection of
U.S. Route 48. The northern boundary
follows U.S. Route 48 east to the
Maryland State line and the State line to
the point of beginning.

b. Remainder of the State—That
portion outside the above boundaries.

Zoning Experiments: Vermont will
continue a Lake Champlain Zone in
1988. The Lake Champlain Zone of New
York must follow the waterfowl season,
daily bag and possession limits, and
shooting hours selected by Vermont.
Massachusetts, New Jersey, and
Pennsylvania may continue zoning
experiments now in progress as shown
in the sections that follow.
Massachusetts and New Jersey may be
divided into three zones, Pennsylvania
into four zones and Vermont into two

zones all on an experimental basis for
the purpose of setting separate duck,
coot and merganser seasons. A two-
segment split season without penalty
may be selected. The basic daily bag
limit of ducks in each zone and the
restrictions applicable to the regular
season for the Flyway also apply.

Zone Definitions:—Massachusetts—
Western Zone—That portion of the
State west of a line extending from the
Vermont line at Interstate 91, south to
Route 9, west on Route 9 to Route 10,
south on Route 10 to Route 202, south on
Route 202 to the Connecticut line.

Central Zone—That portion of the
State east of the Western Zone and west
of a line extending from the New
Hampshire line at Interstate 95 south to
Route 1, south on Route 1 to 1-93, south
on I-83 to Route 3, south on Route 3 to
Route 6, west on Route 6 to Route 28,
west on Route 28 to I-195, west to the
Rhode Island line. EXCEPT the waters,
and the lands 150 yards along the high-
water mark, of the Assonit River to the
Route 24 bridge, and the Taunton River
to the Center St.-Elm St. bridge shall be
in the Coastal Zone.

Coastal Zone—That portion of the
State east and south of the Central
Zone.

New Jersey—Coastal Zone—That
portion of New Jersey seaward of a
continuous line beginning at the New
York State boundary line in Raritan Bay;
then west along the New York boundary
line to its intersection with Route 440 at
Perth Amboy; then west on Route 440 to
its intersection with the Garden State
Parkway; then south on the Garden
State Parkway to the shoreline at Cape
May and continuing to the Delaware
boundary in Delaware Bay.

North Zone—That portion of New
Jersey west of the Coastal Zone and
north of a boundary formed by Route 70
beginning at the Garden State Parkway
west to the New Jersey Turnpike, north
on the turnpike to Route 206, north on
Route 206 to Route 1, Trenton, west on
Route 1 to the Pennsylvania State
boundary in the Delaware River.

South Zone—That portion of New
Jersey not within the North Zone or the
Coastal Zone.

Pennsylvania—Lake Erie Zone—The
Lake Erie waters of Pennsylvania and a
shoreline margin along Lake Erie from
New York on the east to Ohio on the
west extending 150 yards inland, but
including all of Presque Isle Peninsula.

North Zone—That portion of the State
north of 1-80 from the New Jersey State
line west to the junction of State Route
147; then north on State Route 147 to the
junction of Route 220, then west and/or
south on Route 220 to the junction of -
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80, then'west on J<80 to'its juncfions
with the Allegheny River, andithen north
alongbut notingluding the Allegheny
River to the New York border.

Northwest Zone—That partion of: the
State bounded on thenorth by the Lake
Erie Zone and the New York line, on the
east by andiincluding the Alleghany
River, on the south by Interstate
Highway 1-80, and on the'west:by the
Ohiolline.

South Zone—The remaining portion. of
the State.

Vermont—Lake Champlain Zane—
Includesithe United States portion.of
Lake Champlain and those portions of
New ¥ork and Vermont which includes
that part of New York lyiog east and
north of boundary running south from
the Canadian border along/New Yaik
Route 9B to New York Route 8 south.of
Champlain, New York; New Yark Route
9 to'New York Route 22 south of
Keeseville; along New York Route 22 to
South Bay, along and around the
shoreline of South Bay to New York
Route 22; along New York Route22 to
U.S. Highway 4 at Whitehall; and along
U.S. Highway 4 to the Vermont border.
From the New York border atU.S.
Highway 4, along U.S. Highway4'to
Vermont Route 22A &t Fair'Haven;
Route 2ZA to US. Highway 7 at
Vergennes; U.S. Highway 7 to'the
Canadian border.

Interior Vermont Zone—The
remaining portion of the State.

Sea Ducks: The daily bag and
possession limit for sea ducks in special
sea duck-areas is in addition toithe
limits applying to other ducks during the
regularduck season. In all areas outside
of special sea duck areas, sea ducks are
included in'the regular duck season
daily bag and possession limits.

Canade Geese

Outside Dates, Season Lengths, and
Limits: Between October 1, 1988, and
January 20, 1989, Maine, New
Hampshire, Vermont, Massachusetts,
Pennsylvania, and West Virginia may
select 70-day seasons for Canada geese
with a daily bag and possession limit of
3 and'6 geese, respectively, exceptiin
Pennsylvania Counties of Erie, Mercer,
Butler, and Crawford, where the daily
bag and possession limits are 2:and 4,
regpectively, In Maryland, Belaware
and Virginia (except Back Bay) the
Canada goose seasonmay be 70 days
with an opening date:of Octgber 81,
1588, and a closing date of January 31,
1989, with'2 geese dailyand 4 in
possession. In New York {including Long
Island), New Jersey, and that portion of
Pennsylvarnia‘lying east and south of a
boundary beginning at Interstate
Highway 83 at the Maryland border and

extending north'to Harrisburg, thenesast
on1-81to'Route 443, east.on 243to
Leighton, then east via'208:to
Stroudsburg, then east on 1-80'to 'the
New Jersey line, the Canade goose
season length may be'80 days withtthe
opening framewerk date of October1,
1988, and the closing framework dale
extended to January 31, 1989. In
addition, 'that portion of ‘the
Susquehanna River'from Flarrisburg
north to'the confluence of'the west and
north branches at'Northumberland,
including a Zbsyard zone of land
adjacentto'the waters ofithe river,is
included in/the 80-day zone. Thedaily
bag and:possession limits within this
areaswill be1-and2, respectively
through Qotober 15, 1988, and 3 and 6,
respectively thereafter.In Rhode lsland,
and Connegticut (North Zone) season
length will be 80 days between October
1, 1988, and January 81, 1989, with a
daily bag and possession limit of 3 and
6, respectively. In the South Zone of
Connecticut (that portion south of
Interstate85), the Canada gooseseason
length may be 90 days with the clasing
framework date extended to February5,
1989. The daily bag limit and possession
limit will be 8 and 8, respectively,
through January 14, and 5 and 10
respectively from January 15 to February
5, 1889,

This season:in the south Zone of
Connecticutis experimental. The Back
Bay of Virginia, North Carclina (that
portion south of Interstate Highway 95),
and South Carolina may select an 11-
day season for Canada geese within a
January 20-31, 1989, framework; the
daily bag and possession limits are 1
and 2 Canada geese, respectively. In the
Coastal Zone of Massachusetts, a
special resident Canada goose season
may be held during January 21, 1989, to
February 5, 1989; the daily ‘bag-and
possession limits are 5ané 10,
respectively.

Closures on Canada geese: The
season for'Canada:geese is closed in
Florida and Georgia.

Snow Geese

Qutside Dates, Season Lengths, and
Limits: Between October 1, 1988, and
January 81, 1989, States in the Atlantic
Flyway may seledt:a 90-day season for
snow geese! (including blue geese); the
daily bag and possession’limits ared
and 8, respectively. Between October 17,
1988, and Qctober:29, 1988, a special
snow geose season may-he held:in
Delaware on Bombay Hook National
Wildlife Refuge and immediate area:(as
described in'State regulations)at the
discretion of the Refuge'Manager. Daily
bagand possession limits are 4 and 8,

respectively. This-season is’in addition
to the'90-day regular-season.

Atlantic Brant

Outside Dates, Season Lengths, and
Limits:Between 'October 1, 1988, and
January 20,1989, States in'the Atlantic
Flywaymay select:a'50«lay season for
Atlantic brant; the-daily bag and
possession limits are'2'and 4 brant,
respectively.

Tundra Swans

In New Jersey, Virginia:and North
Carolina an experimentdlseason for
tundra:swans:may be-selected with 200,
600 and 8,860 permits, respectively,
subjectitoithe following conditions; (a)
the seasonmay be §0.days.and must run
concurrently withithe snow gouose
season; (b} the State agency mustissue
permilsiand wbtain-harvest:and hunter
participation:data;.and {¢)each
permittee-is authorized to'take 1'tundra
swanper-season.

MISSISSIPPI FLYWAY

The Mississippi Flyway includes
Alabama, Arkansas, Hlinois, Indiana,
lowa, Kentucky, Louisiana, Michigan,
Minnesota, Mississippi,/Misseuri, Qhio,
Tennegsee.and Wisconsin.

Ducks, Coots, and Mergansers

Outside Dates: Between October 8,
1988, and January8, 1989, in all States.

Hunting Season: Not more than 30
days.

CGanvasbacks: The:season on
canvasbacks is closed.

Limits: The daily bag limit of ducks is
3, and may include no more than 2
mallards (no more than 1 of which may
be-a female), 1 black-duck, 1 pintail, 2
wood ducks, and 1 redhead. The
possession limit is twice the daily bag
limit.

Merganser Limits: The daily bag limit
of mergansers is 5, only'1.of which - may
be a hooded merganser. The possession
limit is twice the daily bag limit.

Coat Limits: The ddily bag and
passession limits are 15 and 30,
respectively.

Early Wood Duck Season Option:
Arkansas, Louisiana, Mississippi and
Alabama may split their regular duck
hunting seasons in'such:a way thata
hunting seasonmot to exceed'9
consacutivedays may escur between
Gctober 8 and October18.Buring this
periad, no special restrictions within/the
regular daily bag and possessionlimiis
established for the Flyway shall-apply to
wood ducks. For atherspacies of ducks,
daily'bagand possession limits shall be
the same as:established for the Flyway.
This:exception to the daily bag and
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possession limits for wood ducks shall
not apply to that portion of the duck
hunting season that occurs after October
16.

Pymatuning Reservoir Area, Ohio:
The waterflowl seasons, limits and
shooting hours in the Pymatuning
Reservoir area of Chio will be the same
as those selected by Pennsylvania. The
area includes Pymatuning Reservoir and
that part of Ohio bounded on the north
by county Road 306 known as
Woodward Road, on the west by
Pymatuning Lake Road, and on the
south by U.S. Highway 322.

Zoning: Alabama, llinois, Indiana,
lowa, Louisiana, Michigan, Missouri,
Ohio, Tennessee, and Wisconsin may
select hunting seasons for ducks, coots
and mergansers by zones described as
follows:

Alabama: South Zone—Mobile and
Baldwin Counties. North Zone—The
remainder of Alabama. The season in
the South Zone may be split into two
segments.

Hllinois: North Zone—That portion of
the State north of a line running east
from the Iowa border along Illinois
Highway 92 to I-280, east along I-280 to
1-80, then east along I1-80 to the Indiana
border. Central Zone—That portion of
the State between the North and South
Zone boundaries. South Zone—That
portion of the State south of a line
running east from the Missouri border
along the Modoc Ferry route to
Randolph County Highway 12, north
along Highway 12 to Illinois Highway 3,
north along lllinois Highway 3 to Illinois
Highway 159, north along Illinois
Highway 159 to Illinois Highway 161,
east along Illinois Highway 161 to
Illinois Highway 4, north along Illinois
Highway 4 to I-70, then east along I-70
to the Indiana border.

Indiana; North Zone: That portion of
the State north of a line extending east
from the Illinois border along State
Highway 18 to U.S. Highway 31, then
north along U.S. 31 to U.S. Highway 24,
then east along U.S. 24 to Huntington,
then southeast along U.S. Highway 224
to the Ohio border. Ohio River Zone:
That portion of Indiana south of a line
extending east from the lllinois border
along Interstate Highway 64 to New
Albany, then east along State Highway
62 to State Highway 56, then east along
State Highway 56 to Vevay, then on
State Highway 156 along the Ohio River
to North Landing, then north along State
Highway 56 to U.S. Highway 50, then
northeast along U.S. 50 to the Ohio
border. South Zone: That portion of the
State between the North and Ohio River
Zone boundaries. The season in each
zone may be split into two segments.

lowa: North Zone—That portion of
Iowa north of a line running west from
the Illinois border along I-80 to U.S. 59,
north along U.S. 59 to State Highway 37,
northwest along State Highway 37 to
State Highway 175, then west along
State Highway 175 to the Nebraska
border. South Zone—The remainder of
the State.

Louisiana: West Zone—That portion
of the State west of a boundary
beginning at the Arkansas-Louisiana
border on Louisiana Highway 3, then
south along Louisiana Highway 3 to
Bossier City, east along Interstate 20 to
Minden, south along Louisiana Highway
7 to Ringgold, east along Louisiana
Highway 4 to Jonesboro, south along
U.S. Highway 167 to Lafayette,
southeast along U.S. Highway 90 to
Houma, south along the Houma
Navigation Channel to the Gulf of
Mexico through Cat Island Pass, East
Zone—The remainder of Louisiana. The
season in each zone may be split into
two segments.

Note: No additional days are offered for
the West Zone since Louisiana is considered
part of the Mississippi Flyway as announced

in June 7, 1988, Federal Register (53 FR 10876).

Michigan: North Zone—The Upper
Peninsula. South Zone—That portion of
the State south of a line beginning at the
Wisconsin border in Lake Michigan due
west of the mouth of Stony Creek in
Oceana County; then due east to, and
east and south along the south shore of,
Stony Creek to Webster Road, east and
south on Webster Road to Stony Lake
Road, east on Stony Lake and Garfield
Roads to M-20, east on M-20 to U.S.-
10B.R. in the city of Midland, east on
U.S.-10B.R. to U.S.-10, east on U.5.-10
and M-25 to the Saginaw River,
downstream along the thread of the
Saginaw River to Saginaw Bay, then on
a northeasterly line, passing one-half
mile north of the Corps of Engineers
confined disposal island offshore of the
Carn powerplant, to a point one mile
north of the Charity islands, then
continuing northeasterly to the Ontario
border in Lake Huron. Middle Zone—
The remainder of the State. Michigan
may split its season in each zone into
two segments.

Missouri: North Zone—That portion
of Missouri north of a line running east
from the Kansas border along U.S.
Highway 54 to U.S. Highway 65, south
along U.S. 65 to State Highway 32, east
along State Highway 32 to State
Highway 72, east along State Highway
72 to State Highway 21, south along
State Highway 21 to U.S. Highway 60,
east along U.S. 60 to State Highway 51,
south along State Highway 51 to State
Highway 53, south along State Highway

53 to U.S. Highway 62 to 1-55, north
along I-55 to State Highway 34, then
east along State Highway 34 to the
Illinois border. South Zone—The
remainder of Missouri. Missouri may
split its season in each zone into two
segments.

Ohio: The counties of Darke, Miami,
Clark, Champaign, Union, Delaware,
Licking, Muskingam, Guernsey, Harrison
and Jefferson and all counties north
thereof. In addition, the North Zone also
includes that portion of the Buckeye
Lake area in Fairfield and Perry
Counties bounded on the west by State
Highway 37, on the south by State
Highway 204, and on the east by State
Highway 13. Ohio River Zone—The
counties of Hamilton, Clermont, Brown,
Adams, Scioto, Lawrence, Gallia and
Meigs. South Zone—That portion of the
State between the North and Chio River
Zone boundaries. Ohio may split its
season in each zone into two segments.

Tennessee: Reelfoot Zone—Lake and
Obion Counties, or a designated portion
of that area. State Zone—The remainder
of Tennessee. Seasons may split into
two segments in each zone.

Wisconsin: North Zone—That portion
of the State north of a line extending
northerly from the Minnesota border
along the center line of the Chippewa
River to State Highway 35, east along
State Highway 35 to State Highway 25,
north along State Highway 25 to U.S.
Highway 10, east along U.S. Highway 10
to its junction with the Manitowoc
Harbor in the city of Manitowoc, then
easterly to the eastern State boundary in
Lake Michigan. South Zone—The
remainder of Wisconsin. The season in
the South Zone may be split into two
segments.

Geese

Definiton: For the purpose of hunting
regulations listed below, the term
“geese" also includes brant.

Note: The various zones and areas
identified in this section are described in the
respective States’ regulations.

Outside Dates, Season Lengths and
Limits: Between October 1, 1988, and
January 22, 1989 (January 31 in
Kentucky, Arkansas, Tennessee,
Mississippi, and Alabama), States may
select 70-day seasons for geese, with a
daily bag limit of 5 geese, to include no
more than 2 white-fronted geese. The
possession limit is 10 geese, to include
no more than 4 white-fronted geese.
Regulations for Canada geese and
exceptions to the above general
provisions are shown below by State.

Outside Dates and Limits on Snow
and White-fronted Geese in Louisiana:
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Between October1, 1988 and February
14, 1989, Louisiana-may held 70-day
seasons:on snow fincluding blue) and
white-fronted geese by zones
established for duck seasans. Daily'bag
and/possession limits-are as described
above,

Minnesota. In the:

(a) West Central'Coose Zone—the
season for Canada geese:may extend for
30 days. In the.Lac Qui Parle Gaose
Zone-the season-will close after.30.days
or'when 4,000 birds have been
harvested, whicheverogours first.
Throughout the 5-county area the daily
bag limit is'1 Canada goose and the
possession limit is 2.

{b) Southeast Goose Zone—the
season for-Canada geese may extend for
70 consecutive days. The daily bag limit
is 2 Canada geese and the possession
limitiis 4. In selected areas of the Metro
Goose Management Block and in
Olmsted County, experimental 10-day
late seasons may be held during
December to harvest Ciant Canada
geese. During the seasons, the daily bag
limit is’2 Canada geese and the
possession limitis 4.

(c) Remainder of the State—the
season for Canada geese may extend for
40 days. The daily bag limit'is 1 Canada
goose and the possession limit is 2.

Jowa: The season may extend for 45
consecutive days. The daily bag limit is
2 Canada geese and the possession liniit
is 4. The season for geese in the
Southwest Goose Zone may be held at a
different time than the season in the
remainder of the State.

Missouri. In the:

(a) Swan Lake Zone—the season for
Canada geese closes after 40 days or
when 10,000 birds have been harvested,
whichever ocours first. The daily bag
limit is 2 Canada geese and the
possession limit is 4,

(b)'Southeast Zone—A 50-day season
on Canada geese may be selected, with
a daily bag limit of 2:Canada geese and
a possession limit of 4.

{¢) Remainder of the State—the
seascn for'Canada geese may extend for
40 days in the respective duck hunting
zones, The daily bag limit is 1 Canada
goose, and the possession limit is'2.

Wisconsgin: The total harvest of
Canada geese in the State will be
limited to 68,200 birds. In the:

{a) Horicon Zone—The framework
opening date for Canada geese is
September 24, and the harvest of
Canada geese is limited to 46.100 birds.
The season may not exceed 70 days. All
Canada geese harvested must be tagged
and the total number of tags issued will
be limited so that the quota of 46,100
birds is mot exceeded.

(o) Theresa Zone—The harvest.of
Canada geeseis limited to 3,000 birds.
The season may not exceed 50 days.
The bag limit is 1.Canada ‘goose per
permittee:per 5-day period, with a
season limit af 4.

{c) Pine Island Zone—The harvest-of
Canada geese is limited to 1,000 birds.
The'season'may not exceed 40 days. All
Canada geese harvested must'be tagged.
The daily bag limit is 1 Canada goose
per permittee and'the season limil is 4.
The total number of tags‘issued will nat
exceed 1,980,

(d) Collins Zone—The harvest of
Canada geese’is limited to 2,000 birds.
The season may not exceed 40 days. All
Canada geese harvested must be tagged.
The daily bag limit is 1'Canada.goose
and the season limitis 4. The total
number of tags issued will not exceed
3,800,

(e) Exterior Zone—The harvest of
Canada geese is limited to 18,100 birds.
The season may not exceed 35 days,
except as noted below. Limits are 1
Canada goose daily and 2 in possession,
except as noted below. In the
Mississippi River Zone, the season Tor
Canada geese may extend for 70 days.
Limits are 1 Canada goose daily-and 2.in
possession through November 19,.and 2
daily and 4 in possession thereafter. In
the Brown Courity Zone, a special late
season to control local populations.of
giant Canada geese may'be held during
December 1-31. The daily bag and
possession limits during this special
season are 2 and 4 birds, respectively. In
the Rock Prairie Zone, a specidl late
season to harvest giant Canada geese
may be held bétween November 5 and
December 11, During the late season, the
daily bag limit'is 1 Canada goose and
the possession limit is 2.

In Wisconsin, the progress of the
Canada goose harvest must be
monitored by zone, and the respective
zone's season closed, if necessary, to
insure that the harvest does not exceed
the guota stated above,

Lllinots: The total'harvest of Canada
geese in the State will bedlimitad:to
74,000 birds. In the:

(a) Southern Illinois Quata Zone—The
season for Canada geese will close after
50 days or when 37,000 birds have been
harvested, whichever occurs first. The
daily bag limit is 2 Canada geese and
the possession limit'is 4.

(b) Rend Lake Quota Zone—The
season for Canada geese will close after
50 days or when'11,100 birds have been
harvested, whicheveroceurs first, The
daily bag limit is 2 Canada geese and
the possession limit is 4.

fc) Tri:County Zone—The season for
Canada geese may not.exceed 50 days.

The daily bag limit is 2 Canada geese
and the possession limit is 4.

(d) Remainder of ‘State—Seasons for
Canada geese up to 50 days may be
selected by zones egtablished for duck
hunting seasons. The daily bag limit is'2
Canada-geese and the possession limit
is 4,

Michigan: The lotal harvest of
Canada geese in the State will be
limited to 79,400 birds. In the:

{a) North Zone—The framewark
opening date for geese is September 28
and the season for Canada geese may
extend for 40 days, except in the
Superior Counties Gaose Management
Area (GMA), where the.season will
close after 40 days or when 8,000 birds
have been harvested, whichever occurs
first. The daily bag limit is 2'Canada
geese and the possession limit is 4.

(b) Middle Zone—The season for
Canada geese may extend for 40 days.
The daily bag limit is 2 Canada geese
and the possession limit is 4.

(c) South Zone:

(1) Allegan County-GMA—the season
for Canada geese will close after 50
days or when 4,500 birds have been
harvested, whichever occurs first. The
daily bag limit is 1.Canada goose:and
the possession limit is.2.

{2) Muskegon Wastewater GMA—the
season for:Canada geese will.clase after
50 days or when 500 birds have been
harvested whichever oacurs first. The
daily bag limit is 2 Canada geese and
the possession limit.is 4.

(8) Saginaw County GMA—the season
for Canada geese will close after 50
days orwhen 4,600 birds have been
harvested, whichever occurs first. The
daily bag limit is 2 Canada geese and
the possession limit is 4.

(4) Fish Paint. GMA—the season for
Canada geese will close after 50 days or
when 2,500 birds:have been harvested,
whichever eccurs first. The daily bag
limit is.2 Canada geese and the
possession limit is-4,

(5) Remainder of South Zone—the
season for.Canada geese may-extend for
40 days. The daily bag limit is 2. Canada
geese and the possession limit is 4.

(d) Southern Michigan CMA—A late
Canada goose season of up to 30.days
may be held between!January 7.and
February 5, 1989. The daily bag limit is 2
Canada geese and the possession limit
is4.

@hio: The:daily bagilimit is 2 Canada
geese and the possession limit is 4.

Indiana: The total harvest of Canada
geese in the State will belimitedto
28,400 birds. In:

(a)Posey County—The seasonfor
Canada geese will close after:50-days or
when 8,300 birds have beenharvested,
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whichever occurs first. The daily bag
limit is 2 Canada geese and the
possession limit is 4. The season may
extend to January 51, 1989.

(b) Remainder of the State—The
season for Canada geese may extend for
70 days. The daily bag limit is 2 Canada
geese and the possession limit is 4.

Kentucky: In the:

(a) Western Zone—The season for
Canada geese may extend for 50 days,
and the harvest will be limited to 22,500
birds, Of the 22,500-bird quota, 14,200
birds will be allocated to the Ballard
Reporting Area and 4,500 birds will be
allocated to the Henderson/Union
Reporting Area. If the quota in either
reporting area is reached prior to
completion of the 50-day season, the
season in that reporting area will be
closed. If this occurs, the season in those
counties and portions of counties
outside of, but associated with, the
respective subzone (listed in State
regulations) may continue for an
additional 7 days, not to exceed a total
of 50 days. The daily bag limit is 2
Canada geese and the possession limit
is 4.

(b) Remainder of the State—The
season may extend for 70 days. The
daily bag limit is 2 Canada geese and
the possession limit is 4.

Tennessee: In the:

(a) Northwest Tennessee Zone—The
season for Canada geese may extend for
50 days, and the harvest will be limited
to 8,900 birds. Of the 8,900-bird quota,
6,200 birds will be allocated to the
Reelfoot Subzone. If the quota in the
Reelfoot Quota Zone is reached prior to
completion of the 50-day season, the
season in the quota zone will be closed.
If this occurs, the season in the
remainder of the Northwest Tennessee
Zone may continue for an additional 7
days, not to exceed a total of 50 days.
The daily bag limit is 2 Canada geese
and the possession limit is 4.

(b) Southwest Tennessee Zone—The
season for Canada geese may extend for
15 days. The daily bag limit is 1 Canada
goose and the possession limit is 2.

(c) Remainder of the State—The
season for Canada geese may extend for
70 days. The daily bag limit is 2 Canada
geese and the possession limit is 4.

Arkansas: The total harvest of
Canada geese in the State will be
limited to 2,400 birds. The season for
Canada geese may extend for 16 days.
The daily bag is 1 Canada goose and the
possession limit is 2.

Louisiana: The season for Canada
geese is closed.

Mississippi: In the:

(a) Sardis Zone—The season for
Canada geese may extend for 30 days,
10 days of which must occur before

December 15, 1988. The daily bag limit is
1 Canada goose and possession limit is
2.

(b) Remainder of the State—The
season for Canada geese may not
exceed 15 days. The daily bag limit is 1
Canada goose and the possession limit
is 2.

Alabama: The daily bag limit is 2
Canada geese and the possession limit
is 4.

Missouri, lllinois, Indiana, Kentucky
and Tennessee Quota Zone Closures:
When it has been determined that the
quota of Canada geese allotted to the
Southern Illinois Quota Zone, the Rend
Lake Quota Zone in Illinois, the Swan
Lake Zone in Missouri, Posey County in
Indiana, the Ballard and Henderson-
Union Subzones in Kentucky and the
Reelfoot Subzone in Tennessee will
have been filled, the season for taking
Canada geese in the respective area will
be closed by the Director upon giving
public notice through local information
media at least 48 hours in advance of
the time and date of closing, or by the
State through State regulations with
such notice and time (not less than 48
hours) as they deem necessary.

Shipping Restriction: In lllinous and
Missouri and in the Kentucky counties
of Ballard, Hickman, Fulton and
Carlisle, geese may not be transported,
shipped or delivered for transportation
or shipment by common carrier, the
Postal Service, or by any person except
as the personal baggage of licensed
waterfowl] hunters, provided that no
hunter shall possess or transport more
than the legally-prescribed possession
limit of geese. Geese possessed or
transported by persons other than the
taker must be labeled with the name
and address of the taker and the date
taken.

CENTRAL FLYWAY

The Central Flyway includes
Colorado (east of the Continental
Divide), Kansas, Montana (Blaine,
Carbon, Fergus, Judith Basin, Stillwater,
Sweetgrass, Wheatland and all counties
east thereof), Nebraska, New Mexico
(east of the Continental Divide except
that the entire Jicarilla Apache Indian
Reservation is in the Pacific Flyway),
North Dakota, Oklahoma, South Dakota,
Texas and Wyoming (east of the
Continental Divide).

Ducks (including mergansers) and Coots

Outside Dates: October 8, 1988,
through January 8, 1989.

Canvasbacks: The season on
canvasbacks is closed.

Hunting Season: Seasons in the Low
Plains Unit may include no more than 39
days. Seasons in the High Plains

Mallard Management Unit may include
no more than 51 days, provided that the
last 12 days may start no earlier than
December 10, 1988, The High Plains
Unit, roughly defined as that portion of
the Central Flyway which lies west of
the 100th meridian, shall be described in
State regulations.

States may split their seasons into 2
or, in lieu of zoning, 3 segments.

Daily Bag and Possession Limits: The
daily bag limit is 3 ducks, including no
more than 2 mallards, no more than 1 of
which may be a female, 1 mottled duck,
1 pintail, 1 redhead, 1 hooded
merganser, and 2 wood ducks. The
possession limit is twice the daily bag
limit.

Daily bag and possession limits for
coots are 15 and 30, respectively.

Zoning: Duck and coot hunting
seasons may be selected independently
in existing zones as described in the
following States:

Montana (Central Flyway portion):

Experimental Zone 1. The counties of
Bighorn, Blaine, Carbon, Daniels, Fergus,
Garfield, Golden Valley, Judith Basin,
McCone, Musselshell, Petroleum,
Phillips, Richland, Roosevelt, Sheridan,
Stillwater, Sweetgrass, Valley,
Wheatland and Yellowstone.

Experimental Zone 2, The counties of
Carter, Custer, Dawson, Fallon, Powder
River, Prairie, Rosebud, Treasure and
Wibaux.

Nebraska (Low Plains portion):

Zone 1. Keya Paha County east of U.S.
Highway 183 and all of Boyd County
including the adjacent waters of the
Niobrara River.

Zone 2. The area bounded by
designated highways and political
boundaries starting on U.S. 73 at the
State Line near Falls City; north to N-67;
north through Nemaha to U.S. 73-75;
north to U.S. 34; west to the Alvo Road;
north to U.S. 6; northeast to N-63; north
and west to U.S. 77; north to N-92; west
to U.S. 81; south to N-66; west to N-14;
south to I-80; west to U.S. 34; west to N-
10; south to the State Line; west to U.S.
283; north to N-23; west to N-47; north
to U.S. 30; east to N-14; north to N-52;
northwesterly to N-91; west to U.S. 281;
north to Wheeler County and including
all of Wheeler and Garfield Counties
and Loup County east of U.S. 183; east
on N-70 from Wheeler County to N-14;
south to N-39; southeast to N-22; east to
U.S. 81; southeast to U.S, 30; east to U.S.
73; north to N-51; east to the State Line;
and south and west along the State Line
to the point of beginning.

Zone 3. The area, excluding Zone 1,
north of Zone 2.

Zone 4. The area south of Zone 2.
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New Mexico:

Experimental Zone 1. The Central
Flyway portion of New Mexico north of
Interstate Highway 40 and U.S. Highway
54.
Experimental Zone 2. The remainder
of the Central Flyway portion of New
Mexico.

Oklahoma:

Zone 1. That portion of northwestern
Oklahoma, except the Panhandle,
bounded by the following highways:
starting at the Texas-Oklahoma border,
OK 33 to OK 47, OK 47 to U.S. 183, U.S.
183 to 1-40, I-40 to U.S. 177, U.S. 177 to
OK 33, OK 33 to I-35, I-35 to U.S. 60,
U.S. 60 to U.S. 64, U.S. 64 to OK 132, and
OK 132 to the Oklahoma-Kansas state
line,

Zone 2. The remainder of the Low
Plains.

South Dakota (Low Plains portion):

South Zone. Bon Homme, Yankton
and Clay Counties south of S.D.
Highway 50; Charles Mix County south
and west of a line formed by S.D.
Highway 50 from Douglas County to
Geddes, Highways CFAS 6198 and FAS
6516 to Lake Andes, and S.D. Highway
50 to Bon Homme County; Gregory
County; and Union County south and
west of S.D. Highway 50 and Interstate
Highway 29.

North Zone. The remainder of the Low
Plains.

Wyoming (Central Flyway portion): In
lieu of its previous four zones, Wyoming
may split their season in the Central
Flyway portion of the State into three
segments of equal or unequal length.

Geese

Definitions: In the Central Flyway,
“geese” includes all species of geese and
brant, “dark geese" includes Canada
and white-fronted geese and black
brant, and “light geese" includes all
others.

Outside Dates: October 1, 1988,
through January 22, 1989, for dark geese
and October 1, 1988, through February
14, 1988 (February 28, 1989, in New
Mexicao), for light geese.

Possession Limits: Goose possession
limits are twice the daily bag limits (see
exception for light geese in the Rio
Grande Valley Unit of New Mexico).

Hunting Seasons: Seasons in States,
and independently in described goose
management units within States, may be
as follows:

Colorado: No more than 95 days with
a daily limit of 5 geese that may include
no more than 2 dark geese.

Kansas: For dark geese, no more than
72 days with daily limits of 2 Canada
gcese or 1 Canada goose and 1 white-

fronted goose through November 27 and
no more than 1 Canada goose and 1
white-fronted goose during the
remainder of the season,

For Light Goose Unit 1 (that area east
of U.S. 75 and north of 1-70), no more
than 86 days with a daily limit of 5.

For Light Goose Unit 2 (the remainder
of Kansas), no more than 86 days with a
daily limit of 5.

Montana: No more than 95 days with
daily limits of 2 dark geese and 3 light
geese in Sheridan County and 3 dark
geese and 3 light geese in the remainder
of the Central Flyway portion of the
State.

Nebraska: For Dark Goose Unit 1
(Boyd, Cedar west of U.S. 81, Keya Paha
east of U.S. 183, and Knox Counties), no
more than 79 days with daily limits of 1
Canada goose and 1 white-fronted goose
through November 11 and no more than
2 Canada geese or 1 Canada goose and 1
white-fronted goose for the remainder of
the season.

For Dark Goose Unit 2 (the remainder
of the State east of the following
highways starting at the South Dakota
line; U.S. 183 to NE 2, NE 2 to U.S, 281,
and U.S. 281 to Kansas), no more than 72
days with daily limits of 2 Canada geese
or 1 Canada goose and 1 white-fronted
goose through November 20 and no
more than 1 Canada goose and 1 white-
fronted goose for the remainder of the
season.

For Dark Goose Unit 3 (that part of
the State west of Units 1 and 2), no more
than 72 days with daily limits of 2
Canada geese or1 Canada goose and 1
white-fronted goose through November
20 and no more than 1 Canada goose
and 1 white-fronted goose for the
remainder of the season.

For light geese, no more than 86 days
with a daily limit of 5.

New Mexico: For dark geese, no more
than 95 days with a daily limit of 2.

For light geese in the Rio Grande
Valley Unit (the Central Flyway portion
of New Mexico west of highways
starting at the Texas line north of El
Paso: U.S. 54 to U.S. 60, U.S. 60 to U.S.
285, and U.S. 285 to the Colorado line),
no more than 107 days with a daily limit
of 5 and a possession limit of 20.

For light geese in the remainder of the
Central Flyway portion of New Mexico,
no more than 95 days with a daily limit
of 5.

North Dakota: For dark geese, no
more than 72 days with daily limits of 1
Canada goose and 1 white-fronted goose
or 2 white-fronted geese through
October 30 and no more than 2 dark
geese during the remainder of the
season.

For light geese, no more than 86 days
with a daily limit of 5.

Oklahoma: For dark geese, no more
than 72 days with a daily limit of 2
Canada geese or 1 Canada goose and 1
white-fronted goose.

For light geese, no more than 86 days
with a daily limit of 5.

South Dakota: For dark geese in the
Missouri River Unit (the Counties of Bon
Homme, Brule, Buffalo, Campbell,
Charles Mix, Corson east of SD
Highway 65, Dewey, Gregory, Haakon
north of Kirley Road and east of Plum
Creek, Hughes, Hyde, Lyman north of
Interstate 90 and east of U.S. Highway
183, Potter, Stanley, Sully, Tripp east of
U.S. Highway 183, Walworth, and
Yankton west of U.S. Highway 81), no
more than 79 days with daily limits of 1
Canada goose and 1 white-fronted goose
through November 11 and no more than
2 Canada geese or 1 Canada goose and 1
white-fronted goose for the remainder of
the season.

For dark geese in the remainder of the
State, no more than 72 days with a daily
limit of 1 Canada goose and 1 white-
fronted goose.

For light geese, no more than 86 days
with a daily limit of 5.

Texas: West of U.S. 81, no more than
95 days with a daily limit of 5 geese
which may include no more than 2 dark
geese.

For dark geese east of U.S. 81, no
more than 72 days with a daily limit of 1
Canada goose and 1 white-fronted
goose.

For light geese east of U.S. 81, no more
than 86 days with a daily limit of 5.

Wyoming: No more than 95 days with
a daily limit of 2.

Tundra Swans

The following States may issue
permits authorizing each permittee to
take no more than one tundra swan,
subject to guidelines in a current,
approved management plan and general
conditions that each State determine
hunter participation and harvest, and
specified conditions as follows:

Montana: (Central Flyway portion): no
more than 500 permits with the season
dates concurrent with the season for
taking geese.

North Dakota: No more than 1,000
permits with the season dates
concurrent with the season for taking
light geese.

South Dakota: No more than 500
permits with the season dates
concurrent with the season for taking
light geese.

PACIFIC FLYWAY

The Pacific Flyway includes Arizona,
California, Colorado (west of the
Continental Divide), Idaho, Montana
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(including and to the west of Hill,
Chouteau, Cascade, Meagher and Park
Counties), Nevada, New Mexico (the
Jicarilla Apache Indian Reservation and
west of the Continental Divide), Oregon,
Utah, Washington and Wyoming (west
of the Continental Divide including the
Great Divide Basin),

Ducks, Coots, Common Mocrhens, and
Common Snipe

Outside Dates: Between October 8,
1988, and January 8, 1989.

Hunting Seasons: Seasons may be
split into two segments. Concurrent 59-
day seasons on ducks (including
mergansers), coots, common moorhens
(gallinules) and common snipe may be
selected except as subsequently noted.
In the Oregon counties or Morrow and
Umatilla and in Washington all areas
lying east of the summit of the Cascade
Mountains and east of the Big White
Salmon River in Klickitat County, the
seasons may be an additional 7 days.

Canvasback: The season on
canvasbacks is closed.

Duck Limits: The basic daily bag limit
is 4 ducks, including no more than 3
mallards, no more than 1 of which may
be a female, 1 pintail, and 2 redheads.
The possession limit is twice the daily
bag limit,

Coot and Common Moorhen
(Gallinule) Limits: The daily bag and
possession limit of coots and common
moorhens is 25 singly or in the
aggregate.

Common Snipe Limits: The daily bag
and possession limit of common snipe is
8 and 16, respectively.

California—Waterfowl Zones: Season
dates for the Colorado River Zone of
California must coincide with season
dates selected by Arizona. Season dates
for the Northeastern and Southern
Zones of California may differ from
those in the remainder of the States.

Idaho—Waterfowl! Zones: Duck and
goose season dates for Zone 1 and Zone
2 may differ. Zone 1 includes all lands
and waters within the Fort Hall Indian
Reservation and Bannock County;
Bingham County except that portion
within the Blackfoot Reservoir drainage;
and Power County east of State
Highway 37 and State Highway 39. Zone
2 includes the remainder of the State.

Nevada—Clark County Waterfowl
Zone: Season dates for Clark County
may differ from those in the remainder
of Nevada,

Colorado, Montana, New Mexico and
Wyoming—Common Snipe: For States
partially within the Flyway a 93-day
season for common snipe may be
selected to occur between September 1,
1988, and February 28, 1989, and need
nol be concurrent with the duck season.

Geese (including Brant)

Outside dates, season lengths and
limits on geese (including brant):
Seasons may be split into two segments.
Between October 1, 1988, and January
22, 1989, a 93—day season on geese
(except brant in Washington, Oregon
and California) may be selected, except
as subsequently noted. The basic daily
bag and possession limit is 6, provided
that the daily bag limit includes no more
than 3 white geese (snow, including
blue, and Ross' geese) and 3 dark geese
(all other species of geese). In
Washington and Idaho, the daily bag
and possession limits are 3 and 6 geese,
respectively. Washington, Oregon and
California may select an open season
for brant with daily bag and possession
limits of 2 and 4 brant, respectively.
Brant seasons may not exceed 16-
consecutive days in Washington and
Oregon and 30-consecutive days in
California.

Aleutian Canada goose closure: There
will be no open season on Aleutian
Canada geese. Emergency closures may
be invoked for all Canada geese should
Aleutian Canada goose distribution
patterns or other circumstances justify
such actions.

California, Oregon, Washington—
Cackling Canada goose closure: There
will be no open season on cackling
Canada geese in California, Oregon and
Washington.

California—Canada goose and dark
goose closures: Three areas in
California, described as follows: are

restricted in the hunting of certain geese:

(1) In the counties of Del Norte and
Humboldt there will be no open season
for Canada geese.

(2) In the Sacramento Valley in that
area bounded by a line beginning at
Willows in Glenn County proceeding
south on Interstate Highway 5 to the
junction with Hahn Road north of
Arbuckle in Colusa County; then
easterly on Hahn Road and the Grimes-
Arbuckle Road to Grimes on the
Sacramento River; then southerly on the
Sacramento River to the Tisdale By-
pass; then easterly on the Tisdale By-
pass to where it meets O’Banion Road;
then easterly on O'Banion Road to State
Highway 99; then northerly on State
Highway 99 to its junction with the
Gridley-Colusa Highway in Gridley in
Butte County; then westerly on the
Cridley-Colusa Highway to its junction
with the River Road; then northerly on
the River Road to the Princeton Ferry;
then westerly across the Sacramento
River to State Highway 45; then
northerly on State Highway 45 to its
junction with State Highway 162; then
continuing northerly on State Highway

45—}‘62 to Glenn; tltxhen westerly on State
Highway 162 to the point of beginning in
Willows, there will be no open season
for Canada geese. In this area, the
season on dark geese must end on or
before November 30, 1988.

(3) In the San Joaquin Valley in that
area bounded by a lien beginning at
Modesto in Stanislaus County
proceeding west on State Highway 132
to the junction of Interstate Highway 5;
then southerly on Interstate Highway 5
to the junction of State Highway 152 in
Merced County; then easterly on State
Highway 152 to the junction of State
Highway 58; then northerly on State
Highway 59 to the junction of State
Highway 99 at Merced; then northerly
and westerly on State Highway 99 to the
point of beginning; the hunting season
for Canada geese will close no later
than November 23, 1988.

California (Northeastern Zone)—
geese: In the Northeastern Zone of
California the season may be from
October 8, 1988, to January 8, 1989,
except that white-fronted geese may be
taken only during October 8 to
November 1, 1988. Limits will be 3 geese
per day and 8 in possession, of which
not more than 1 white-fronted goose or 2
Canada geese shall be in the daily limit
and not more than 2 white-fronted geese
and 4 Canada geese shall be in
possession.

California (Balance of the State
Zone)—geese: In the Balance of the
State Zone the season may be from
October 30, 1988, through January 22,
1989, except that white-fronted geese
may be taken only during October 30,
1988, to January 1, 1989, Limits shall be 3
geese per day and in possession, of
which not more than 1 may be a dark
goose. The dark goose limits may be
expanded to 2 provided that they are
Canada geese {except Aleutian and
cackling Canada geese for which the
season is closed).

Western Oregon: In those portions of
Coos and Curry Counties lying west of
U.S, Highway 101 and that portion of
Western Oregon west and north of a
line starting at Oregon-Washington
State line on the Columbia River; south
on Interstate Highway 5 to its junction
with State Highway 22 at Salem; east on
State Highway 22 to the Stayton cutoff;
south on the Stayton cutoff through
Stayton and straight south to the
Santiam River; west [downstream) on
the Santiam River to Interstate Highway
5; south on Interstate Highway 5 to State
Highway 126 at Eugene; west on State
Highway 126 and ending at the Oregon
coast, except for designated areas, there
shall be no open season on Canada
geese. In the remainder of Western
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Oregon, the season and limits shall be
the same as those for the Pacific
Flyway, except the seasons in the
designated area must end upon
attainment of their individual quotas
which collectively equal 210 dusky
Canada geese. Hunting of Canada geese
in those designated areas shall only be
by hunters possessing a state-issued
permit authorizing them to do so.

Oregon (Lake and Klamath
Counties)—geese: In the Oregon
counties of Lake and Klamath the
season on white-fronted geese will not
open before November 1.

Washington and Oregon (Columbia
Basin Portions)—geese: In the
Washington counties of Adams, Benton,
Douglas, Franklin, Grant, Kittitas,
Klickitat, Lincoln, Walla Walla and
Yakima, and in the Oregon counties of
Gilliam, Morrow, Sherman, Umatilla,
Union, Wallowa and Wasco, the goose
season may be an additional 7 days.

Western Washington: In Clark,
Cowlitz, Wahkiakum, and Pacific
Counties, except for areas to be
designated by the State, there shall be
no open season on Canada geese. For
designated areas the seasons must end
upon attainment of individual quotas
which collectively will equal 90 dusky
Canada geese. Hunting of Canada geese
in those designated areas shall only be
by hunters possessing a state-issued
permit authorizing them to do so.

Idaho, Oregon and Montana—Pacific
Population of Canada geese: In that
portion of Idaho lying west of the line
formed by U.S. Highway 93 north from
the Nevada border to Shoshone, thence
northerly on Idaho State Highway 75
(formerly U.S. Highway 93) to Challis,
thence northerly on U.S. Highway 93 to
the Montana border (except Boundary,
Bonner, Kootenai, Benewah, Shoshone,
Latah, Nez Perce, Lewis, Clearwater and
Idaho Counties); in the Oregon counties
of Baker and Malheur; and in Montana
(Pacific Flyway portion west of the
Continental Divide), the daily bag and
possession limits are 2 and 4 Canada
geese, respectively; and the season for
Canada geese may not extend beyond
January 8, 1989,

Montana and Wyoming—Rocky
Mountain Population of Canada Geese:
In Montana (Pacific Flyway portion east
of the Continental Divide) and Wyoming

the season may not extend beyond
January 8, 1989. In Lincoln, Sweetwater
and Sublette Counties, Wyoming, the

‘combined special sandhill crane-Canada

goose seasons and the regular goose
season shall not exceed 93 days.

Idaho, Colorado and Utah: In that
portion of Idaho lying east of the line
formed by U.S. Highway 93 north from
the Nevada border to Shoshone, thence
northerly on Idaho State Highway 75
(formerly U.S. Highway 93) to Challis,
thence northerly on U.S. Highway 93 to
the Montana border; in Colorado; and in
Utah, except Washington County, the
daily bag and possession limits are 2
and 4 Canada geese, respectively, and
the season for Canada geese may be no
more than 86 days and may not extend
beyond January 8, 1989.

Nevada: Nevada may designate
season dates on geese in Clark County
and in Elko County and that portion of
White Pine County within Ruby Lake
National Wildlife Refuge differing from
those in the remainder of the State. In
Clark County the season on Canada
geese may be no more than 86 days.
Except for Clark County the daily bag
and possession limits are 2 and 4
Canada geese, respectively. In Clark
County the daily bag and possession
limits are 2 Canada geese.

Arizona, California, Utah and New
Mexico: In California, the Colorado
River Zone where the season must be
the same as that selected by Arizona
and the Southern Zone; in Arizona; in
New Mexico; and in Washington
County, Utah; the season for Canada
geese may be no more than 86 days. The
daily bag and possession limit is 2
Canada geese except in that portion of
California Department of Fish and Game
District 22 within the Southern Zone
(i.e., Imperial Valley) where the daily
bag and possession limits for Canada
geese are 1 and 2, respectively.

Tundra Swans

In Utah, Nevada and Montana, an
open season for tundra swans may be
selected under the following conditions:
(a) between October 1, 1988, and
January 22, 1989, a 93-day season may
be selected, and seasons may be split
into two segments; (b) appropriate State
agency must issue permits and obtain
harvest and hunter participation data;

(¢) in Utah, no more than 2,500 permits
may be issued, authorizing each
permittee to take 1 tundra swan; (d) in
Nevada, no more than 650 permits may
be issued, authorizing each permittee to
take 1 tundra swan in either Churchill,
Lyon, or Pershing Counties; (e] in
Montana, no more than 500 permits may
be issued authorizing each permittee to
take 1 tundra swan in either Teton,
Cascade, Hill, Liberty, Toole or Pondera
Counties.

SPECIAL FALCONRY FRAMEWORKS

Extended Seasons: Falconry is a
permitted means of taking migratory
game birds in any State meeting Federal
falconry standards in 50 CFR 21.29(k).
These States may select an extended
season not exceeding 107 days for
taking migratory game birds in
accordance with the following:

Framework Dates: Seasons must fall
between September 1, 1988 and March
10, 1989.

Daily Bag and Possession Limils:
Falconry daily bag and possession limits
for all permitted migratory game birds
shall not exceed 3 and 6 birds,
respectively, singly or in the aggregate,
during both regular hunting seasons and
extended falconry seasons.

Regulations Publication: Each State
selecting the special season must inform
the Service of the season dates and
publish said regulations.

Regular Seasons: General hunting
regulations, including seasons, hours,
and limits, apply to falconry in each
State listed in 50 CFR 21.29(k) which
does not select an extended falconry
season.

Note: In no instance shall the total number
of days in any combination of duck seasons
{regular duck season, sea duck season,
September seasons, or falconry season)
exceed 107 days for a species in one
geographical area. The extension of this
falconry framework to include the period
September 1, 1988-March 10, 1989, is
considered tentative, and will be reviewed in
cooperation with States offering such
extensions after a period of several years.

Date: September 8, 1988,
Susan Recce,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 88-21249 Filed 9-15-88; 8:45 am|
BILLING CODE 4310-55-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
‘r_ln:gng prior to the adoption of the final

e ———————————————
DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 29
[TB-88-048)

Tobacco Inspection; Subpart C—
Standards

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rulemaking,

SUMMARY: The Agricultural Marketing
Service proposes to amend the Official
Standard Grades for flue-cured tobacco
to more accurately describe tobacco as
it presently appears at the marketplace.
This proposed rule wounld revise the
specifications of seven grades of
nondescript tobacco in order to
consistently apply the descriptive terms
injury and waste, as elements of quality,
in making grade determinations and also
make minor changes of a technical
nature.

DATE: Comments are due on or before
October 17, 1988.

ADDRESS: Send comments to the
Director, Tobaceo Division, Agricultural
Marketing Service (AMS), United States
Department of Agriculture (USDA),
Room 502 Annex Building, P.O. Box
96456, Washington, DC 20090-6456.
Comments will be available for public
inspection at this location during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Director, Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456,
telephone: (202) 447-2567.
SUPPLEMENTARY INFORMATION: Notice is
hereby given that the Department
proposes to revise the regulations
governing the Official Standard Grades
for Flue-Cured Tobacco, U.S. Types 11-
14 and Foreign Type 92, pursuant to the
Tobacco Inspection Act, as amended (7
U.S.C. 511-511q) and the Tobacco
Adjustment Act of 1983 (7 U.S.C. 511r).

The current standards for flue-cured
tobacco contain eight groups; these are
B (Leaf); H (Smoking Leaf); C (Cutters);
X (Lugs); P (Primings}); M (Mixed Group);
N (Nondescript); and S (Scrap).
Nondescript tobacco is extremely
common tobacco which does not meet
the minimum specifications or which
exceeds the tolerance of the lowest
grade of any of the groups except Scrap.
In the terminology used in the industry,
nondescript tobacco is said to “come out
of" the lowest grade of another group in
which is would have been graded had it
not exceeded in the tolerance levels or
otherwise failed to meet the minimum
specifications for that grade. In order to
consistently apply the appropriate grade
to nondescript tobacco, the same factors
should be considered which caused the
tobacco to be placed in the nondescript
group. The elements of quality “injury"
and "waste" are the primary factors
involved. Injury is defined as hurt or
impairment from any cause except the
fungus or bacterial diseases which
attack tobacce in its cured state, but
which is not serious enough to be
classified as waste. Waste is defined as
the portions of the web of tobacco
leaves which are dead, lifeless and do
not have sufficient strength or stability
to hold together in the normal
manufacturing process due to excessive
injury of any kind.

Grade NIK (Best Nondescript from the
B or H Groups) presently has a tolerance
of 50 percent for waste but no tolerance
for injury. Because tobacco graded NIK
comes out of grades B5KR, B6L, B6F,
B6FR, B6K, H6FR, and H6K, which have
tolerances for injury or waste, NIK
should also. In order to be consistent
with the specifications for other
nondescript grades, the tolerance should
be 50 percent injury or waste.

Grade N1KV (Best, Variegated,
Medium-bodied Greenish Nondescript
from the B Group) presently has a
tolerance of 50 percent injury or waste.
The tolerance should be limited to waste
only because this tobacco comes out of
grade B6KV (Poor Quality Variegated
Greenish Leaf), which has no injury
tolerance,

Grade N1CL (Best, Thin, Crude
Nondescript from the P or X Groups)
presently has a tolerance of 50 percent
crude, injury or waste. The tolerance
should be limited to crude or waste
because this tobacco comes from 5th
quality green tobacco from the P

(Primings) and X (Lugs) group, and these
grades have no limit on injury.

The specifications for grade N1GF
(Best, Medium-bodied, Medium-colored,
Crude Green Nondedescript from the B
and C Groups) should be revised to refer
to the B (Leaf) group only because green
tobacco from the C (Cutter) group moves
through the X (Lugs) group and then to
nondescript. For Example, grades C4G
and C4CK allow 20 percent injury,
including 5 percent waste. When this
tolerance is exceeded, tobacco would to
to grades X4G or X4CGK, which allows
up to 30 percent of waste, then to 5th
quality, which allows up to 40 percent,
and then te nondescript. Also,
nondescript tobacco may come out of
the B (Leaf) group because it is lower
than 6th quality, and some of the grades
in the B (Leaf) group allow fleshy body.
Since tobacco is more similar to NIGF
(Best, Medium-bodied, Medium-colored,
Crude Green Nondescript from the B
Group) than to N1GR (Best, Heavy,
Dark-colored, Crude Green Nondescript
from the B Group] where it would
presently be classified. Accordingly, the
grade name and specification N1GF
should be revised by replacing "medium
body"™ with “fleshy body™ (this would
allow the presence of the higher quality
medium body).

Crades N1PO (Oxidized Tobacco from
the P Group) and N1XO [Oxidized
Tobacco from the X or C Groups)
presently have tolerances of 50 percent
injury or waste. These tolerances should
be revised to 50 percent waste only
because the grades in the P (Primings)
and X (Lug) groups below 3rd quality
have no stated injury tolerance,

Finally, grade N2 (Poorest
Nondescript of any Group or Color)
should be clarified by adding that crude
or green tobacco containing 10 percent
or less of oxidized shall be graded N2:
this provision is presently contained in
Rule 25. This proposed rule also revises
the authority citation for Subpart C by
consolidating the authority citations at
the beginning of Subpart C.

This proposed rule has been reviewed
under USDA procedures established to
implement Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be “nonmajor”
because it does not meet any of the
criteria established for major rules
under the Executive Order. Initial
review of the regulations contained in 7
CFR Part 29 for need, curreniness,
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clarity and effectiveness has been
completed.

Additionally, in conformance with the
provisions of the Regulatory Flexibility
Act (5 U.S,C. 801 et seq.), full
consideration has been given to the
potential economic impact upon small
business of this proposed rule. The
proposed changes would not affect the
normal movement of the commodity in
the markeiplace. Compliance with the
proposed revision would not impose any
substantial direct economic costs,
record keeping or personnel workload
changes on small entities, and would not
alter the market share or competitive
position of small entities relative to
large entities. A number of firms which
would be affected by this proposed rule
do not meet the definition of small
business. The Administrator,
Agricultural Marketing Service, has
determined that this action would have
no significant economic impact upon a
substantial number of small entities.

All persons who desire to submit
written data, views or arguments for
consideration in connection with this
proposal may file them with the
Director, Tobacco Division, Agricultural
Marketing Service, Room 502 Annex
Building, P.O. Box 96456, United States
Department of Agriculture, Washington,
DC 20080-6458.

List of Subjects in 7 CFR Part 29

Administrative practices and
procedures, Tobacco.

For the reasons set forth in the
preamble, it is proposed that the
regulations at 7 CFR Part 29, Subpart C,
be amended as follows:

PART 29—TOBACCO INSPECTION

1. The authority citation for Subpart C
is revised lo read as follows:

Authority: 7 US.C. 511b, 511m, and 511r.

2. Section 29.1168 is revised to read as
follows:

§29.1168 Nondescript (N Group).

Extremely common tobacco which
does not meet the minimum
specifications or which exceeds the
tolerance of the lowest grade of any
other group except Scrap.

Grade names, minimum specifications,

Grades and tolerances

N1t Best Nondescript from the P Group; Tol-

erance; 50 percent waste.

Best Nondescript from the X Group; Tol-
erance: 50 percent waste.

Best Nondescript from the B or H
Groups; Tolerance: 50 percent injury
or waste.

Best, Heavy, Dark-colored Nondescript
from the B Group; Tolerance: 50 per-
cent injury or waste,

Grade names, minimum specifications,

Grades and tolerances

N1KV Best, Variegated, Medium-bodied Green-
ish Nondescript from the B Group;
Tolerance: 50 percent waste.

Best, Thin, Crude Green Nondescript
from the P or X Groups; Tolarance: 50
percent Crude or wasts.

Best, Heavy, Medium-colored, Crude
Green Nondescript from the B Group;
Tolerance: 50 percent crude, Injury or
waste,

Best, Heavy, Dark-colored, Crude Green
Nondescript from the B Group; Toler-
ance: 50 parcent crude, injury or
waste,

Best, Cruds, Gray Grasen Nondescript
from the B Group; Tolerance; 50 per-
cent crude, injury or waste.

Oxidized Tobacco from the P Group;
Tolerance: 50 parcent Injury or waste.

Oxidizad Tobacco from the X or ©
Groups; Tolerance: 50 percent waste,

Oxidized Tobacco from the B or H
Groups; Tolerance: 50 psroent injury or
wasla,

Poorest Nondescript of any Group or
Color; Tolerance: Over 50 percant
crude, injury or waste. Pursuant to
Rule 25, this grade also includes
crude or green tobacco containing 10
percent or less of oxidized.

Dated: September 7, 1988.
J. Patrick Boyle,
Administrator.
[FR Doc. 88-21141 Filed 8-15-88; 8:45 am)|
BILLING CODE 3410-02-M

7 CFR Part 981
[AMS-FV-BS—‘I?OPR]

Handling of Almonds Grown in
California; Proposed Salable, Reserve,
and Export Percentages for the 1988~
89 Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This action gives notice of a
proposal to establish salable, reserve,
and export percentages of 75 percent, 25
percent, and 0 percent, respectively, for
marketable California almonds received
by handlers during the 1988-89 crop
year, which began July 1, 1988. This
action is taken under the marketing
order for almonds grown in California
and is intended to avoid unreasonable
fluctuations in shipments and prices in
view of projected record large California
and worldwide almond supplies.

DATE: Comments must be received by
October 3, 1988.

ADDRESS: Interested persons are invited
to submit written comments congcerning
this proposal. Comments must be sent in
triplicate to the Docket Clerk, Room
2085, South Building, F&V, AMS, USDA,
P.O. Box 96456, Washington, DC 20080

6456. Comments should reference the
date and page number of this issue of
the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Allen Belden, Marketing Specialist,
Marketing Order Administration Branch,
Room 2525, South Building, F&V, AMS,
USDA, P.O. Box 96456, Washington, DC
20080-8456; telephone: (202) 447-5120.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under marketing
agreement and Order No. 981, both as
amended (7 CFR Part 981), regulating the
handling of almonds grown in California
and hereinafter referred to as the
“order," The order is effective under the
Agricultural Marketing Agreement Aclt
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”
This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf,
Thus, both statutes have small entity
orientation and compability.

There are an estimated 115 handlers
of almonds subject to regulation under
the marketing order for California
almonds during the current season.
There are approximately 7,500
producers in the regulated area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having average gross annual revenues
for the last three years of less than
$500,000, Small Business Administration
(13 CFR 121.2) as those having average
gross annual revenues for the last three
years of less than $500,000, and small
agricultural service firms are defined as
these whose gross annual receipfs are
less than $3,500,000. The majority of
handlers and producers of California
almonds may be classified as small
entities.
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This proposal would require handlers
of California almonds to withhold, as a
reserve, from normal domestic and
export markets 25 percent of
merchantable almonds received from
growers during the 1988-89 crop year.
The remaining 75 percent (the salable
percentage) of the crop could be sold by
handlers in any market. Total 1988 crop
marketable production is expected to be
556.8 million kernel weight pounds—the
third largest crop in history. Total 1988~
89 crop year supplies (1988 crop
marketable production plus marketable
production carried in from the 1987-88
crop year) are projected at a record
large 782.4 million kernel weight
pounds—11.3 percent larger than last
year's previous record supply of 702.8
million kernel weight pounds,
Worldwide supplies for 1988 are also
expected to be a record high. Domestic
and export trade demand for 1988-89 is
estimated at 530 million kernel weight
pounds.

Reserve almonds could be released to
the salable category at a later date if it
is found that the salable percentage is
insufficient to satisfy 1988-89 trade
demand, including desirable carryover
requirements for use during the 1989-90
crop year (if it appears that the 1989
crop will be insufficient to meet 1989-90
trade demand needs). Otherwise,
reserve almonds would be diverted to
secondary outlets,

While this rule may restrict the
amount of almonds which handlers may
sell in normal domestic and export
markets, the proposed salable and
reserve percentages are needed to
lessen the impact of the oversupply
situation facing the industry and to
promote stronger marketing conditions,
thus avoiding unreasonable fluctuations
in prices and supplies and improving
grower returns, Further, this proposed
action could help provide market
stability during the 1989-90 crop year by
reserving 25 percent of this year's
production for shipment during the 1989
90 season in the event that 1989
production is below trade demand.

Based on the above, the Administrator
of the AMS has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

The authority to establish salable,
reserve, and export percentages is
pursuant to § 981.47 of the order. The
proposal is based on a recommendation
of the Almond Board of California,
hereinafter referred to as the "Board,"
which is the agency responsible for local
administration of the order, and upon
other available information.

Pursuant to §§ 981.47 and 981.49 of the
order, the Board based its

recommendation for salable, reserve,
and export percentages of 75 percent, 25
percent, and 0 percent, respectively, on
estimates of marketable supply and
combined domestic and export trade
demand for the 1988-89 crop year. The
Board's 1988 marketable production
estimate of 556.8 million kernel weight
pounds is based on its 1988 crop
estimate of 580.0 million kernel weight
pounds, minus an estimated weight loss
of 23.2 million kernel weight pounds
resulting from the removal of inedible
kernels by handlers and losses during
manufacturing.

Trade demand is estimated at 530.0
million kernel weight pounds—160.0
million pounds for domestic needs and
370.0 million pounds for export needs.
An inventory adjustment is made to
account for supplies of salable almonds
carried in from the 1987-88 crop year on
July 1, 1988, for 1987-88 crop year
reserve released to the salable category
effective August 1, 1988, and for supplies
of salable almonds deemed desirable to
be carried out on June 30, 1989, for early
season shipment during the 1989-90 crop
year until the 1989 crop is available for
market. After adjusting for inventory,
the trade demand is calculated at 417.6
million kernel weight pounds, the
quantity of almonds from the estimated
1988 marketable production necessary
for trade demand needs. The proposed
salable percentage of 75 percent would
meet those needs.

The remaining 25 percent (139.2
million kernel weight pounds) of the
1988 crop marketable production would
be withheld by handlers to meet their
reserve obligations. All or part of these
almonds could be released to the salable
category if it is found that the supply
made available by the salable
percentage is insufficient to satisfy
1988-89 trade demand, including
desirable carryover requirements for use
during the 1989-80 crop year. The Board
is required to make any
recommendations to the Secretary to
increase the salable percentage prior to
May 15, 1989. Alternatively, reserve
almonds would be sold by the Board, or
by handlers under agreement with the
Board, to governmental agencies or
charitable institutions or for diversion
into almond oil, almond butter, animal
feed, or other outlets which the Board
finds are noncompetitive with existing
normal markets for almonds.

The order permits the Board to
include normal export requirements
with domestic requirements in its
estimate of trade demand when
recommending the establishment of
salable, reserve, and export percentages
for any crop year. For the 1988-89 crop
year, estimated exports are included in

the trade demand. Thus, an export
percentage of @ percent is proposed.
Therefore, reserve almonds would not
be eligible for export to normal export
outlets.

A tabulation of the estimates and
calculations used by the Board in
arriving at its recommendation is as
follows:

MARKETING PoLICY ESTIMATES—1988
CrorP

[Kemel Weight Basis]

m;?dns Percent
Estimated production:
1. 1888 Production ... 580.0
2. Loss and Exempt—4.0% ... 232
3. Marketable Production......... 556.8
Estimated trade demand:
4. D¢ tic 160.0
5 POt e e s 370.0
6: TOotAli i anisisia aanmi 530.0
Inventory adjustment:
7. Carryin 7/1/88......cccc.cunaniid 1128
8, Additional Carryin 8/1/88..] 1128
8. Desirable Carryover 6/30/
89 113.2
10. Adjustment (tem 9
minus item 7 minus item
8) (112.4)
Salable/Reserve:
11. Adjusted Trade Demand
(item 6 plus item 10)..........| 417.6
12. Reserve (ltem 3 mi
e ) it ] 189.2
13. Salable %
item 3 x 100).... 75
14. Reserve % (100
1 g () OB AN e 25

This proposed action would help
avoid unreasonable fluctuations in
shipments and prices as the industry
faces its third largest crop and largest
total supply in history. The projected
1988-89 crop year supply of 782.4 million
marketable kernel weight pounds would
be 39.4 percent larger than the 561.4
million kernel weight pound average
annual supply for the last five years
(1983-84 through 1987-88). World
production is forecast by the Board at
788.3 million kernel weight pounds—
second only to last year's record high
production of 871.4 million kernel weight
pounds. Worldwide supply for the
period September 1, 1988, through
August 31, 1989, is forecast by the Board
at a record 940.0 million kernel weight
pounds.

The 1982 Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders (Guidelines) specify
that 110 percent of recent years' sales be
made available to primary markets each
season. This proposed action would
provide an estimated 643.2 million
kernel weight pounds of California
almonds for unrestricted sales (1988
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crop salable production plus carryin
from the 1987 crop) to meet increasing
domestic and world almond
consumption demands. This amount
exceeds the actual 1987-88 record for
delivered sales of California aimonds by
32.98 percent. Thus, the guidelines
requirement would be met.

Interested persons are invited to
submit their views and comments on
this proposal. A 15-day comment period
is considered adequate because the
current crop year to which the proposed
percentages would be applicable began
on July 1, 1988, Late summer and early
fall are usually active times for almond
sales, Handlers and buyers should know
as soon as possible the extent to which
volume regulation will be put into effect
this crop year.

List of Subjects in 7 CFR Part 881

Almonds, California, Marketing
agreements and orders.

For the reasons set forth in the
preamble, 7 CFR Part 961 is proposed to
be amended as follows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
Part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674

Subpart—Salable, Reserve, and Export
Percentages

2. Add a new § 981.236 to read as
follows.

Note: This section will not appear in the
annual Code of Federal Regulations.

§981.236 Salable, reserve, and export
percentages for aimonds during the crop
year beginning July 1, 1988.

The salable, reserve, and export
percentages during the crop year
beginning July 1, 1988, shall be 75
percent; 25 percent, and 0 percent,
respectively,

Dated: September 13, 1088.

Robert C, Keeney,

Deputy Director, Fruitand Vegetable
Division,

[FR Doc. 88-21144 Filed 8-15-88; 8:45am|
BILLING CODE 3410-02-M

7 CFR Part 981
Expenses and Assessment Rate for
Almonds Grown In California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish an
assessment rate for the 1988-89 crop
year under the marketing agreement and
order for California almonds. The
almond marketing order requires that
the assessment rate for a particular crop
year shall apply to all assessable
almonds handled from the beginning of
such year. An annual budget of
expenses is prepared by the Almond
Board of California (Board) and
submitted to the U.S. Department of
Agriculture for approval. The members
of the Board are handlers and producers
of regulated almonds. They are familiar
with the Board’s needs and with the
costs for goods, services, and personnel
in their local areas and are thus in a
position to formulate an appropriate
budget. The assessment rate
recommended by the Board is derived
by dividing anticipated expenses by
expected shipments of assessable
almonds. The proposed assessment rate
is applied to actual shipments and is
expected to produce sufficient income to
pay the Board's expected expenses
during the 1988-89 crop year. Funds to
administer this program are derived
from assessments on handlers.

DATES: Comments must be received by
September 28, 1988.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, Room 2085-S, P.O. Box
96456, Washington, DC 20090-6456.
Comments should reference the date
and page number of this issue of the
Federal Register and will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Allen Belden, Marketing Specialist,
Marketing Order Administration Branch,
F&V, AMS, USDA, P.O. Box 96456,
Room 2525-S, Washington, DC 20090
6456; telephone: (202) 447-5120.
SUPPLEMENTARY INFORMATION: This rule
is proposed under marketing agreement
and Order No. 981 (7 CFR Part 981), both
as amended, regulating the handling of
almonds grown in California and
hereinafter referred to as the "order”,
This order is effective under the
Agricultural Marketing Agreement Act
of 1837, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “'non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act [RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory aclions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acling on their own behall.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 115 handlers
of California almonds, and there are
approximately 7,500 producers in the
regulated area. Small agricultural
producers have been defined by the
Smiall Business Administration (13 CFR
121.2) as those having average gross
annual revenues for the last three years
of less than $500,000, and small
agricultural service firms are defined as
those whase gross annual receipts are
less than $3,500,000. The majority of
almond handlers and producers may be
classified as small entities.

The marketing order requires that the
assessment rate for & particular crop
year shall apply to all assessable
almonds handled from the beginning of
such year. An annual budget of
expenses is prepared by the Board and
submitted to the U.S. Department of
Agriculture for approval. The members
of the board are handlers and producers
of regulated almonds: They are familiar
with the Board's needs and with the
costs for goods, services, and personnel
in their local areas and are thus in a
position to formulate an appropriate
budget. The budget is formulated and
discussed in public meetings. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The assessment rate recommended by
the Board is derived by dividing
anticipated expenses by expected
shipments of assessable almonds.
Because that rate is applied to aclual
shipments, it must be established at a
rate which will produce sufficient
income to pay the Board's expected
expenses. The recommended budget and
rate of assessment are usually acted
upon by the Board before July 1 of each
crop year. Since Board expenses are
incurred on a continuous basis, budget
and assessment rate approvals must be
expedited so that the Board will have
funds to pay its expenses.
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The Board met on July 20, 1988, and
unanimously recommended 1988-89
marketing order program expenditures
of $16,130,309, and an assessment rate
for the 1988-89 crop year of 2.65 cents
per pound (kernelweight basis).

The 2.85 cent per pount 1988-89
assessment rate compares with a 1987~
88 assessment rate of 2.8 cents per
pound. While the 2.5 cent per pound
creditable rate is the same as the 1987-
88 rate, the .15 cent per pound non-
creditable portion of the total
assessment, which handlers must pay to
the Board, is one-half of the .3 cent per
pound 1987-88 rate.

Projected expenses of $16,130,309 for
1988-89 compare with 1987-88 budgeted
expenses of $15,995,334. Budget
categories for 1988-89 are $894,300 for
administrative expenses, $257,309 for
production research, $996,900 for public
relations, and $56,800 for the 1989 crop
estimate. Comparable actual
expenditures for the 1987-88 crop were
$676,789, $169,776, $744,428, and $54,100,
respectively. The remaining $13,925,000
of proposed 1988-89 expenses is the
estimated amount which handlers will
spend on their own marketing promotion
activities based on a projected 1988-89
marketable California almond
production of 557,000,000 kernelweight
pounds and assumes that all handlers
receive full credit against the 2.5 cent
per pound creditable assessment
obligations. For the 1987-88 crop year,
$14,250,000 was budgeted for handler
marketing promotion activities based on
a projected marketable production of
570,000,000 kernelweight pounds. An
actual figure is not yet available
because handlers have until December
31, 1988, to complete marketing
promotion activities for which they may
receive credit toward their 1987-88 crop
year creditable assessment obligations.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be
passed on to producers. Further, these
costs would be significantly offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Based on the foregoing, it is found and
determined that a comment period of
less than 30 days is appropriate because
the budget and assessment rate
approvals for this program need to be
expedited. The Board must have
sufficient funds to pay its expenses,
which are incurred on a continuous
basis.

List of Subjects in 7 CFR Part 981

Almonds, California, Marketing
agreements and orders.

For the reasons set forth in the
preamble, § 981.337 is proposed to be
added as follows:

PART 981—[AMENDED]

1. The authority citation for 7 CFR
Part 981 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. Section 981.337 is added to read as
follows:

Almonds Grown in California

§981.337 Expenses and assessment rate.
Expenses of $16,130,309 by the
Almond Board of California are
authorized for the crop year ending June
30, 1989. An assessment rate for that
crop year payable by each handler in
accordance with § 981.81 is fixed at 2.65
cents per pound of almonds
{kernelweight basis) less any amount
credited pursuant to § 981.41, but not to
exceed 2.5 cents per pound of almonds
(kernelweight basis).
Dated: September 13, 1988.
William J. Doyle,
Deputy Associate Director, Fruit and
Vegetable Division.
[FR Doc, 88-21220 Filed 9-15-88; 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 1137
[DA-88-121]
Milk in the Eastern Colorado Marketing

Area; Notice of Proposed Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule.

SUMMARY: This notice invites written
comments on a proposal to suspend for
the months of September 1988 through
February 1989 portions of the Eastern
Colorado Federal milk order. The
provisions proposed to be suspended
were also suspended for the same
months of 1986-87 and 1987-88.
Provisions proposed to be suspended
relate to the limit on the period of
automatic pool plant status for a supply
plant which met pool shipping standards
during a previous September through
February period. Also proposed to be
suspended for the same period is the
"touch-base™ requirement that each
producer's milk be received at least
three times each month at a pool
distributing plant. Suspension of the

provisions was requested by a
cooperative association representing
producers supplying the market in order
to prevent uneconomic movements of
milk.

DATE: Comments are due no later than
September 23, 1988.

ADDRESS: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2868, South Building; P.O.
Box 96456, Washington, DC 20090-8456.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Waghington, DC 20090-6456, (202) 447-
7183.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. 601-
612) requires the Agency to examine the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.
Such action would lessen the regulatory
impact of the order on certain milk
handlers and would tend to ensure that
dairy farmers would continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

This proposed rule has been reviewed
under Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under the criteria contained therein.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), the
suspension of the following provisions
of the order regulating the handling of
milk in the Eastern Colorado marketing
area is being considered for the months
of September 1988 through February
1989:

1. In the second sentence of
§ 1137.7(b), the words “plant which has
qualified as a", and "of March through
August”.

2. In the first sentence of
§ 1137.12(a)(1), the words “from whom
at least three deliveries of milk are
received during the month at a
distributing pool plant”,

All persons who want to send written
data, views or arguments about the
proposed suspension should send two
copies of them to the USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 200906456, by
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the 7th day after publication of this
notice in the Federal Register. The
period for filing comments is limited to 7
days because a longer period would not
provide the time needed to complete the
required procedures and include
September 1988 in the suspension
period.

The comments that are sent will be
made available for public inspection in
the Dairy Division office during normal
business hours (7 CFR 1.27(b)).

Statement of Consideration

Mid-America Dairymen, Inc. (Mid-
Am), an association of producers that
supplies some of the market's fluid milk
needs and handles some of the market's
reserve milk supplies, requested the
suspension. For the months of
September 1988 through February 1989,
the suspension would remove the limit
on the period of automatic pool plant
status for a supply plant which met pool
shipping standards during a previous
September through February, and
suspend the requirement that three
deliveries of each producer's milk be
received at a pool distributing plant
each month.

Mid-Am states that the volume of
producer milk pooled on the Eastern
Colorado order during the first six
months of 1988 increased 5.4 percent
over year-earlier levels. During the same
period, according to the cooperative,
producer milk used in Class I has
increased only 3.9 percent over the
previous year. Mid-Am states that the
impact of existing drought conditions
and the resulting higher feed and hay
prices on the amount of producer milk
pooled on the Eastern Colorado order is
impossible to determine at this time, but
projects that there will be ample
supplies of locally produced milk to
meet the fluid requirements of Eastern
Colorado distributing plants.

Mid-Am observes that suspension of
the order's “touch-base” delivery
requirement for each producer would
not allow for additional milk supplies to
be pooled, but would provide for more
efficient disposition of producer milk not
needed for fluid requirements of Eastern
Colorado distributing plants.

Without the suspension action, Mid-
Am states that the cooperative will be
required to ship milk from the western
Nebraska and western Kansas area to
Denver-area distributing plants,
displacing locally-produced milk and
resulting in shipments from the Denver
area to surplus handling plants
increasing by an identical amount. Both
movements, according to Mid-Am,
would represent uneconomic
movements of milk. Without the
requested continued suspension, the

cooperative expects to incur substantial
unnecessary costs for the movement of
its milk solely for the purpose of pooling
the milk of its members currently
associated with the Eastern Colorado
market.

List of Subjects in 7 CFR Part 1137

Milk marketing orders, Milk, Dairy
products.

The authority citation for 7 CFR Part
1137 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Signed at Washington, DC, on: September
13, 1988.
J. Patrick Boyle,
Administrator.
[FR Dog. 88-21143 Filed 9-15-88; 8:45 am)
BILLING CODE 3410-02-M
———————————————————————————

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 88-CE-25-AD]

Airworthiness Directives; Piper PA-60
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This action proposes to adopt
a new Airworthiness Directive (AD),
applicable to Piper PA-60 series
airplanes, which would require a one-
time inspection of the cabin door for
proper rigging, installation of cabin door
placards and modification of the cabin
door system by installation of a door
ajar warning system. The FAA has
learned of twelve accidents/incidents in
which it was reported that the upper
cabin entry door opened in flight. The
actions of this proposed AD would help
insure that the upper cabin door is
properly secured and preclude loss of
control of the airplane.

DATES: Comments must be received on
or before October 17, 1988.

ADDRESSES: Piper Service Letter (SL)
980, dated February 7, 1985, Piper
Maintenance Manual (Part Number 761
732), Revision IR860920, dated
September 20, 1986, and Piper Service
Bulletin (SB) 600-74; dated July 3, 1978,
may be obtained from Piper Aircraft
Corporation, 2926 Piper Drive, Vero
Beach, Florida 32960; telephone (407)
567-4361, This information also may be
examined at the Rules Docket at the
address below. Send comments on the
proposal in triplicate to Federal

Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 88-CE-25-
AD, Room 1558, 601 East 12th Street,
Kansas City Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles L. Perry, Aerospace
Engineer, Airframe Branch, Atlanta
Aircraft Certification Office, ACE-120A,
1669 Phoenix Parkway, Suite 210C,
Atlanta, Georgia 30349; Telephone (404)
891-2910.

SUPPLEMENTARY INFORMATION: .

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
triplicate to the address specified above.
All communications received on or
before the closing date for comments
specified above will be considered by
the Director before taking action on the
proposed rule. The proposals contained
in this notice may be changed in the

light of comments received. Comments

are specifically invited on the overall
regulatory, economic, environmental
and energy aspects of the proposed rule.
All comments submitted will be
available both before and after the
closing date for comments in the Rules
Docket for examination by interested
persons. A report summarizing each
FAA public contract concerned with the
substance of this proposal will be filed
in the Rules Docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 88-CE-25-
AD, Rom 1558, 601 East 12th Street,
Kansas City, Missouri 641086,

Discussion

The FAA has learned that since 1980,
there have been twelve incidents/
accidents involving cabin door openings
on Piper PA-60 series airplanes. The
FAA has determined that these
incidents and accidents were caused by
failure to insure that the door was
closed prior to takeoff or improper
latching due to misrigging, or a lack of
attention to the mechanical condition of
the system. Further investigation has
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shown that in addition to the rigging
instructions available in the Piper
Maintenance Manual for these
airplanes, Piper has issued other service
information pertaining to the cabin door
system. Specifically, Piper issued SB
600-74, dated July 3, 1978, which
provides instructions for installation of a
placard on the D-ring door handle that
will indicate the direction of handle
rotation for locking the door. In addition
this SB provides instructions for
installation of index decals to indicate
position of locking pins. Piper also
issued SL 980, dated February 7, 1985,
that announces the availability of an
Entrance Door Ajar Warning System.
This system will alert the pilot when the
door is not secured by providing a
warning light on the instrument panel.

Since the condition described is likely
to exist or develop in other Piper PA-60
series airplanes of the same type design,
the FAA proposes to issue an AD
requiring a one-time inspection of the
cabin door for proper rigging in
accordance with Piper Maintenance
Manual (Part Number 761 732), Revision
IR860920, dated September 20, 1986;
installation of main cabin door placards
in accordance with Piper SB 600-74,
dated July 3, 1978; and modification of
the cabin door system by installation of
a warning system in accordance with
Piper SL 980, dated February 7, 1985,
These actions will alert the pilot of an
improperly secured cabin door.

The FAA has determined there are
approximately 1020 airplanes affected
by the proposed AD. The cost of
inspecting and modifying these
airplanes as required by the proposed
AD is estimated to be $830 per airplane.
The total cost is estimated to be $846,600
to the private sector. The cost of
complying with the proposal would not
have a significant financial impact on
any small entities owning the affected
airplanes.

The regulations set forth in this notice
would be promulgated pursuant to
authority in the Federal Aviation Act of
1958, as amended (49 U.S.C. 1301, et
seq.), which statute is construed to
preempt State law regulating the same
subject. Thus, in accordance with
Executive Order 12612, it is determined
that such regulation does not have
federalism implications warranting the
preparation of a Federalism
Assessment,

Therefore, I certify that this action: (1)
Is not a "major rule” under the
provisions of Executive Order 12201; (2)
is not a “significant rule" under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES™.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend Section 39,13 of Part
39 as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new AD:

Piper (Aerostar): Applies to PA-80 series (all
serial numbers) airplanes certificated in
any category.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD unless already accomplished.

To prevent the cabin door from opening in
flight, accomplish the following:

(a) Inspect the cabin doors for proper
rigging in accordance with Piper Maintenance
Manual (Part Number 761 732), Revision
IR860920, dated September 20, 1986. Prior to
further flight, repair any discrepancies,

(b) Install main cabin door placards in
accordance with Piper Service Bulletin 600~
74, dated July 3, 1978.

(c) Madify the cabin door system by the
installation of a door ajar warning kit as
prescribed in Piper Service Letter 980, dated
February 7, 1985.

(d) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
can be accomplished.

(e) An equivalent method of compliance
with this AD, if used, must be approved by
the Manager, Atlanta Aircraft Certification
Office, 1669 Phoenix Parkway, Suite 210C,
Atlanta GA 30349.

All persons affected by this directive
may obtain copies of the documents
referred to herein upon request to Piper
Aircraft Corporation, 2926 Piper Drive,
Vero Beach, Florida 32960; or may
examine these documents at the FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64108.

Issued in Kansas City, Missouri, on August
31, 1988.

Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 88-21127 Filed 9-15-88; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF LABOR

Employment and Training
Administration

20CFRCh.V

Worker Adjustment and Retraining
Notification Act; Solicitation of
Comments in Advance of Proposed
Rulemaking

AGENCY: Employment and Training
Administration, Labor.

ACTION: Notice; request for comments,

SUMMARY: Section 8 of Pub. L. 100-379,
the Worker Adjustment and Retraining
Notification Act (WARN) authorizes the
Secretary of Labor to prescribe
regulations to carry out the Act. Prior to
publishing proposed rules, the
Department of Labor invites comment
from interested parties and the general
public on the requirements of WARN,
with particular focus on the degree of
statutory interpretation that commenters
believe is most appropriate for
regulations to implement worker
advance notification.

DATES: Comments must be submitted on
or before October 10, 1988.

ADDRESS: Submit comments to: Dolores
Battle, Office of Job Training Programs,
Employment and Training
Adminisiration Room N-4459, 200
Constitution Avenue, NW.. Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Robert N. Colombo, Telephone: (202)
535-0577.

SUPPLEMENTARY INFORMATION: WARN
generally requires employers with 100 or
more employees excluding part time
employees to provide 60 days advance
notice of a plant closing or mass layoff.
Although the Department of Labor
(DOL) has no enforcement role under
the Act, section 8(a) authorizes the
Secretary to prescribe such regulations
as may be necessary to carry out the
Act. Such regulations are, at a minimum,
to include inlerpretative regulations
describing the methods by which
employers may provide for appropriate
service of notice as required by the Act.
DOL is inviting comment on:
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(1) The extent to which the
Department should issue interpretative
regulations; and

(2) To the extent that regulations are
needed the specific views of
commenters on how particular sections
of the law should be implemented
through regulations.

Development of Plant Closing
Regulations

With this notice, the Department
invites comment after study of Pub. L.
100-379. Following completion of the
comment period, DOL will develop a
basic policy paper on the
implementation of plant closing
regulations and will publish this paper
in the Federal Register for comment.
Proposed regulations will be prepared
after comments are considered, and are
scheduled for late November
publication. Final regulations will be
written once comments on the proposed
regulations are analyzed, and are
scheduled to appear in the Federal
Register in January 1989,

A detailed summary of Pub. L. 100~
379, the Worker Adjustment and
Retraining Notification Act, is provided
below.

Section 1(a) provides that the short
title of the Act is the “Worker
Adjustment and Retraining Notification
Act”. Section 1(b) also contains the
table of contents.

Section 2(a) contains definitions.

Paragraph (1) of section 2(a) states
that the term “employer” means any
business enterprise that employs—

(A) 100 or more employees, excluding
part-time employees; or

(B) 100 or more employees who in the
aggregate work at least 4,00 hours per
week (exclusive of hours of overtime);

Paragraph (2) provides that the term
“plant closing” means the permanent or
temporary shutdown of a single site of
employment, or one or more facilities or
operating units within a single site of
employment, if the shutdown results in
an employment loss at the single site of
employment during any 30-day period
for 50 or more employees excluding any
part-time employees;

Paragrah (3) defines the term “mass
layoff" as a reduction in force which—

(é\) Is not the result of a plant closing;
an

(B) Results in an employment loss at
the single site of employment during any
30-day period for—

(i)(1) At least 33 percent of the
employees (excluding any part-time
employees); and

(IT) At least 50 employees (excluding
any part-time employees); or

(ii) At least 500 employees (excluding
any part-time employees);

Paragraph (4) provides that the term
“representative’ means an exclusive
representative of employees within the
meaning of section 9(a) or 8(f) of the
National Labor Relations Act (29 U.S.C.
159(a), 158(f) or section 2 of the Railway
Labor Act (45 U.S.C. 152);

Paragraph (5) states that the term
“affected employees" means employees
who may reasonably be expected to
experience an employment loss as a
consequence of a proposed plant closing
or mass layoff by their employer;

Paragraph (8) provides that subject to
subsection (b), the term “employment
loss" means: (A) An employment
termination, other than a discharge for
cause, voluntary departure, or
retirement, (B) a layoff exceeding 6
months, or (C) a reduction in hours of
work of more than 50 percent during
each month of any 6-month period;

Paragraph (7) defines the term “unit of
local government" as any general
purpose political subdivision of a State
which has the power to levy taxes and
spend funds, as well as general
corporate and police powers; and

Paragraph (8) defines the term “part-
time employee” as an employee who is
employed for an average of fewer than
20 hours per week or who has been
employed for fewer than 6 of the 12
months preceding the date on which
notice is required.

Section 2(b) contains exclusions from
the defintion of employment loss.

Paragraph (1) of section 2(b) provides
that in the case of a sale of part or all of
an employer's business, the seller shall
be responsible for providing notice for
any plant closing or mass layoff in
accordance with section 3 of this Act, up
to and including the effective date of the
sale. After the effective date of the sale
of part or all of an employer's business,
the purchaser shall be responsible for
providing notice for any plant closing or
mass layoff in accordance with section 3
of this Act. Notwithstanding any other
provision of thig Act, any person who is
an employee of the seller (other than a
part-time employee) as of the effective
date of the sale shall be considered an
employee of the purchaser immediately
after the effective date of the sale.

Paragraph (2) states that
notwithstanding subsection {2)(6), an
employee may not be considered to
have experienced an employment loss if
the closing or layoff is the result of the
relocation or consolidation of part or all
of the employer’s business and, prior to
the closing or layoff—

(A) The employer offers to transfer
the employee to a different site of
employment within a reasonable
commuting distance with no more than a
6-month break in employment; or

(B) The employer offers to transfer the
employee to any other site of
employment regardless of distance with
no more than a 6-month break in
employment, and the employee accepts
within 30 days of the offer or of the
closing or layoff, whichever is later.

Section 3(a) of the Act states that an
employer shall not order a plant closing
or mass layoff until the end of a 60-day
period after the employer serves written
notice of such an order—

(1) To each representative of the
affected employees as of the time of the
notice or, if there is no such
representative at that time, to each
affected employee; and

(2) To the State dislocated worker unit
(designated or created under title III of
the Job Training Partnership Act) and
the chief elected official of the unit of
local government within which such
closing or layoff is to occur.

If there is more than one such unit, the
unit of local government which the
employer shall notify is the unit of local
government to which the employer pays
the highest taxes for the year preceding
the year for which the determination is
made.

Section 3(b) provides for reductions of
the notification period.

Paragraph (1) of Section 3(b) states
that an employer may order the
shutdown of a single site of employment
before the conclusion of the 60-day
period if as of the time that notice would
have been required the employer was
actively seeking capital or business
which, if obtained, would have enabled
the employer to avoid or postpone the
shutdown and the employer reasonably
and in good faith believed that giving
the notice required would have
precluded the employer from obtaining
the needed capital or business.

Paragraph (2)(A) provides that an
employer may order a plant closing or
mass layoff before the conclusion of the
60-day period if the closing or mass
layoff is caused by business
circumstances that were not reasonably
foreseeable as of the time that notice
would have been required.

Paragraph (2)(B) provides that no
notice under thig Act shall be required if
the plant closing or mass layoff is due to
any form of natural disaster, such as a
flood, earthquake, or the drought
currently ravaging the farmlands of the
United States.

Paragraph (3) provides that an
employer relying on this subsection
shall give as much notice as is
practicable and at that time shall give a
brief statement of the basis for reducing
the notification period.
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Section 3(c) pertains to extension of
the layoff period. Under that subsection,
a layoff of more than 6 months which, at
its outset, was announced to be a layoff
of 6 months or less, shall be treated as
an employment loss under this Act
unless—

(1) The extension beyond 6 months is
caused by business circumstances
(including unforeseeable changes in
price or cost) not reasonably foreseeable
at the time of the initial layoff; and

(2) Notice is given at the time it
becomes reasonably foreseeable that
the extension beyond 6 months will be
required.

Section 3(d) relates to determinations
with respect to employment loss. Under
that subsection, for purposes of section
3, in determining whether a plant closing
or mass layoff has occurred or will
occur, employment losses for 2 or more
groups at a single site of employment,
each of which is less than the minimum
namber of employees specified in
section 2(a) (2} or (3) but which in the
aggregate exceed that minimum number,
and which occur within any 90-day
period shall be considered to be a plant
closing or mass layoff unless the
employer demonstrates that the
employment losses are the result of
separate and distinct actions and causes
and are not an attempt by the employer
to evade the requirements of this Act.

Section 4 contains exemptions. Under
this section, the Act shall not apply to a
plant closing or mass layoff if—

(1) The closing is of a temporary
facility or the closing or layoff is the
result of the completion of a particular
project or undertaking, and the affected
employees were hired with the
understanding that their employment
was limited to the duration of the
facility or the project or undertaking; or

(2) The closing or layoff constitutes a
strike or constitutes a lockout not
intended to evade the requirements of
this Act. Nothing in this Act shall
require an employer to serve written
notice pursuant to section 3(a) of this
Act when permanently replacing a
person who is deemed to be an
economic striker under the National
Labor Relations Act: Provided, That
nothing in this Act shall be deemed to
validate or invalidate any judicial or
administrative ruling relating to the
hiring of permanent replacements for
economic strikers under the National
Labor Relations Act.

Section 5 provides for the
administration and enforcement of the
reguirements.

Section 5(a) provides for civil actions
against employers.

Paragraph (1) of section 5(a) states
that any employer who orders a plant

closing or mass layoff in violation of
section 3 of this Act shall be liable to
each aggrieved employee who suffers an
employment loss as a resuit of such
closing or layoff for—

{A) Back pay for each day of violation
at a rate of compensation not less than
the higher of—

(i) The average regular rate received
by such employee during the last 3 years
of the employee’s employment; or

(ii) The final regular rate received by
such employee; and

(B) Benefits under an employee
benefit plan described in section 3(3) of
the Employee Retirement Income
Security Act of 1974 {29 U.S.C. 1002(3),
including the cost of medical expenses
incurred during the employment loss
which would have been covered under
an employee benefit plan if the
employment loss had not occurred.

Such liability shall be calculated for
the period of the violation, up to a
maximum of 60 days, but in no event for
more than one-half the number of days
the employee was employed by the
employer.

Paragraph (2] provides that the
amount for which an employer is liable
under paragraph (1) shall be reduced
b

y—

(A) Any wages paid by the employer
to the employee for the period of the
violation;

(B} Any voluntary and unconditional
payment by the employerto the
employee that is not required by any
legal obligation; and

{C) Any payment by the employer to a
third party or trustee (such as premiums
for health benefits or payments to a
defined contribution pension plan) on
behalf of and attributable to the
employee for the period of the violation.

In addition, any liability incurred
under paragraph (1) with respect to a
defined benzfit pension plan may be
reduced by crediting the employee with
service for all purposes under such a
plan for the period of the violation.

Paragraph (3) states that any
employer wha violates the provisions of
section 3 with respect to a unit of local
government shall be subject to a civil
penalty of not more than $500 for each
day of such viclation, except that such
penalty shall not apply if the employer
pays to each aggrieved employee the
amount for which the employer is liable
to that employee within 3 weeks from
the date the employer orders the
shutdown or layoff.

Paragraph (4) provides that if an
employer which has violated this Act
proves lo the satisfaction of the court
that the act or omission that violated
this Act was in good faith and that the
employer had reasonable grounds for

believing that the act or omission was
not a violation of this Act the court may,
in its discretion, reduce the amount of
the liability or penalty provided for in
this section.

Paragraph (5) states that a person
seeking to enforce such liability,
including a representative of employees
or a unit of local government aggrieved
under paragraph (1) or (3), may sue
either for such person or for other
persons similarly situated, or both, in
any district court of the United States
for any disrict in which the violation is
alleged to have occurred, or in which the
employer transacts business.

Paragraph (6) provides that in any
such sait, the court, in its discretion,
may allow the prevailing party a
reasonable attorney’s fee as part of the
costs.

Paragraph (7] states that for purposes
of the subsection, the term, "aggrieved
employee” means an employee who has
worked for the employer ordering the
plant closing or mass layoff and who, as
a result of the failure by the employer to
comply with section 3, did not receive
timely notice either directly or through
his or her representative as required by
section 3.

Section 5(b) pertains to exclusivity of
remedies. It provides that the remedies
provided for in this section shall be the
exclusive remedies for any vielation of
this Act. Under this Act, a Federal court
shall not have authority to enjoin a plant
closing or mass layoff.

Section 8 provides that the rights and
remedies provided to employees by this
Act are in addition to, and not in lieu of,
any other contractual or statutory rights
and remedies of the employees, and are
not intended to alter or affect such rights
and remedies, except that the period of
notification required by this Act shall
run concurrently with any period of
notification reguired by contract or by
any other statute,

Section 7 states that it is the sense of
Congress that an employer who is et
required to comply with the netice
requirements of section 3 should, to the
extent possible, provide notice to its
employees about a praposal to close a
plant or permanently reduce iis
workforce.

Section 8(a) provides that the
Secretary of Labor shall prescribe such
regulations as may be necegsary to
carry out this Act. Such regulations
shall, at a minimum, include
interpretative regulations describing the
methods by which employers may
provide for appropriate service of notice
as required by this Act.

Section 8(b] provides that the mailing
of notice to an employee’s last known
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address or inclusion of notice in the
employee's paycheck will be considered
acceptable methads for fulfillment of the
employer's obligation to give notice to
each affected employee under this Act.

Section 9 states that the giving of
notice pursuant to this Act, if done in
good faith compliance with this Act,
shall not constitute a violation of the
National Labor Relations Act or the
Railway Labor Act.

Section 10 provides that two years
after the date of enactment of this Act
the Comptroller General shall submit to
the Committee on Small Business of
both the House and Senate, the
Committee on Labor and Human
Resources, and the Committee on
Education and Labor a report containing
a detailed and objective analysis of the
effect of this Act on employers
(especially small and medium-sized
businesses), the economy (international
compelitiveness), and employees (in
terms of levels and conditions of
employment). The Comptroller General
shall assess both costs and benefits,
including the effect on productivity,
competitiveness, unemployment rates
and compensation, and worker
retraining and readjustment.

Section 11 states that the Act shall
take effect on the date which is 6
months after the date of enactment of
this Act, except that the authority of the
Secretary of Labor under section 8 is
effective upon enactment.

Additional Legislative History

The April 1988 House-Senate
Conference Report on HR. 3, the
Omnibus Trade and Competitiveness
Act of 1988 (House Report 100-578)
contains important information for
understanding the provisions of Pub. L.
100379, since many aspects of the final
law were developed during the drafting
of HR. 3, and were clarified in the
Conference. The text of the Report
section describing Subtitle E, advance
notification requirements, has therefore
been included in this Notice for
reference. A number of floor
amendments were introduced in June-
July Congressional debates on S. 2527,
the Worker Adjustment and Retraining
Notification Act, which resulted in
modifications to the final legislation,
These include, among other changes: an
explanation of responsibilities of buyers
and sellers of a business to notify
workers if a plant closing or layeff is
decided upon; the identification of
natural disasters as the basis for
reduced notice or no notice in advance
of an employer action; and stipulation
that employers are not required to
provide notice when permanently
replacing “economic strikers.”

Excerpt from Conference Report on
HR. 3, the Omnibus Trade and
Competitivenesss Act of 1988 {(House
Report 100-576)

Subtitle E—Advance Notification of
Plant Closings and Mass Layoffs

Present Law

There is no present law for this
provision.

House Bill

The House bill contains no
comparable provision.

1. Short Title (Sec. 6401 of Conference
Agreement)

Senate Amendment

The Senate Amendment has no
provision for a short title. The advance
notification provisions were identified
as Part B of the Economic Dislocation
and Worker Adjustment Assistance Act.

Conference Agreement

The Conference Agreement separates
the advance notification provisions from
the worker adjustment provisions of the
Economic Dislocation and Worker
Adjustment Assistance Act. Section
6401 of the Conference Agreement
creates a new subtitle for the advance
notification provisions. The short title
for this subtitle is the Waorker
Adjustment and Retraining Notification
(“WARN") Act. By separating the
advance notification provisions from the
worker adjustment provisions, the
Conferees intend as an administrative
matter for the WARN Act Lo be an
original law, not an amendment to the
Job Training Partnership Act. At the
same time, the Conferees reaffirm that
advarnce notice is an essential
component of a successful worker
readjustment program, and they regard
the two subtities as closely interrelated.

2. Definitions/Exclusions From
Definitions (Sec. 381, 334 (1), (2) of
Senate Amendment; Sec. 6402 of
Conference Agreement)

Senate Amendment

The Senate Amendment defines the
terms “employer,” “plant closing,"
“mass layoff,” “representative,”
“affected employees,” “employment
loss,” “unit of local government," “part-
time employee,” and *'seasonal
employee."”

The Senate Amendment includes
exemptions from notification for plant
closings or mass layoffs resulting from
the sale or relocation of a business.
Under the exemption for sales, no notice
is required if the plant closing or mass
layoff results from the sale of all or part
of a business and the purchaser agrees,

in writing, 1o hire substantially all
affected employees with no more than a
six-month break in employment. Under
the relocation exemption, no notice is
required if the plant closing or mass
layoff results from a relocation of a
business within a reasonable commuting
distance and the employer offers to
transfer substantially all affected
employees to the new location with no
more than a six-month break in

employment.
Conference Agreement

The Conference Agreement adopts the
definitions in the Senate Amendment
with the following modifications:

“Employer”. The Conference
Agreement retains the Senate
Amendment language that the term
“employer” means a business
enterprise. The Conferees intend that a
"business enterprise” be deemed
synonymous with the terms company,
firm or business, and that it consist of
one or more sites of employment under
common ownership or control. For
example, General Motors has dozens of
automobile plants throughout the
country. Each plant would be
considered a site of employment, but as
provided in the bill, there is only one
“employer"—General Motors.

“Plant Closing”. The Conference
Agreement strikes all references to
“place of employment” and replaces
them with “single site of employment."
This change is intended to clarify that
geographically separate operations are
not to be combined when determining
whether the employment threshold for
triggering the notice requirement is met.
For example, an automobile assembly
plant on the east side of town and an
assembly plant on the west side of town
ordinarily would be two separate “sites
of employment.” On the other hand, an
assembly plant on the east side of town
that happens to extend to both sides of a
public street is nof two distinct “sites.”

The Conferees otherwise retain the
Senate language, but wish to clarify that
a “temporary shutdown" triggers the
notice requirement only if there are a
sufficient number of terminations or
layoffs exceeding six months, as
specified under the definition of
"employment loss."

“Mass Layoff”. The Conference
Agreement modifies the Senate
Amendment so that the 33 percent
requirement applies only to a mass
layoff that involves more than 49 but
fewer than 500 employees, Where the
employment loss involves 500 or more
employees, the 33 percent requirement
would not apply, and notice would be
required. The Conferees believe that
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layoffs involving 500 or more people are
likely to cause significant economic
disruption in local communities, as well
as the obvious disruption for the
individuals involved. Thus, the rationale
for advance notice is strong—the need
for individuals and communities to
begin planning for dislocation before the
dislocation occurs. The jurisdiction for a
33 percent requirement for layoffs before
notice is required has been the
represenation by business interests that
small layoffs of 50 or 100 or even 200
employees at a single site with a
workforce of perhaps a thousand or
more employees are such a regular part
of business that requiring notice in these
circumstances would be unduly
burdensome. Because a layoff of 500
employees at a site of employment is a
significant and unusual action, even in a
large workforce of 2000 or more
employees, the requirement of advance
notice in these situations should not
place an undue burden on employers.

“Employment Loss". The Senate
Amendment includes two kinds of
layoffs that would trigger the bill's
requirements—those of indefinite
duration and those of definite duration
exceeding 6 months. The Conference
Agreement combines these into a single
triggering event—a layoff exceeding 6
months. The Senate Amendment
includes within its definition of an
employment loss a reduction in hours of
more than 50 percent during any 6-
month period. The Conference
Agreement clarifies that this reduction
in hours must occur in each of 6
consecutive months to be considered an
employment loss. As an example, an
employee who works less than half-time
for five consecutive months, but who
works full-time in the sixth, would not
be considered to have experienced an
employment loss.

“Part-time employee”. The Senate
Amendment defines a "part-time
employee"” as one who is hired to work
an average of fewer than 15 hours per
week. It also defines a “seasonal
employee" as one who is hired for a
period not to exceed 3 months per year
to do work that is seasonal in nature.
The Conference Agreement combines
these concepts into a single definition of
“part-time"” employee, which includes
employees who work fewer than 20
hours per week or who have worked
fewer than 6 months in the 12-month
period prior to the point at which the
employer is required to serve notice.
The definition of “seasonal employee" ia
therefore eliminated.

Exclusions from Definition of
Employment Loss. The Conference

Agreement incorporates the exemptions
from notification for sales and
relocations of a business in modified
form as exclusions from the definition of
“employment loss." Thus, a closing or
layoff resulting from the sale of part or
all of the employer’s business does not
give rise to an employment loss if

(a) the employee is covered at the time
of the sale by a written rehire agreement
between the buyer and the seller of the
business to which the employee is
explicitly made a third party beneficiary
with rights against the purchaser under
applicable state law; or

(b) the employee within 30 days after
the sale is offered employment by the
buyer.

In addition, a closing or layoff
resulting from the relocation of
consolidation of part or all of the
employer’s business does not give rise to
an employment loss for a particular
employee if, prior to the employee's
termination or layoff,

(a) the employer offers to transfer that
employee within a reasonable
commuting distance; or

(b) the employer offers to transfer the
employee to any other site of
employment regardless of distance, and
the employee accepts within 30 days of
the offer or of the termination or layoff,
whichever is later.

An example to which this may apply
would be a situation where an employer
owns five grocery stores in a
metropolitan area, After deciding that
one of the stores is no longer
competitive, the employer decides to
shut it down and makes a timely offer to
transfer its employees to one or more of
the remaining stores with no more than
a six-month break in employment,

3. Notice Requirements (Sec. 332(a) of
Senate Amendment; Sec. 6403(A) of
Conference Agreement)

Senate Amendment

The Senate Amendment requires 60
days notice in advance of a plant closing
or mass layoff to affected employees (or
their representative), to the State
dislocated worker unit designated or
created under the Economic Dislocation
and Worker Adjustment Assistance Act,
and to the chief elected official of the
unit of local government where the
closing or layoff occurs.

Conference Agreement

The Conference Agreement adopts the
Senate provision,

4. Reduction of Notification Period (Sec.
332(b) of Senate Amendment; Sec.
6403(b) of Conference Agreement)

Senate Amendment

The Senate Amendment provides for a
reduction of the notification period in
two specific circumstances. Under the
“faltering company" exception, an
employer actively seeking capital or
business which would avoid or postpone
indefinitely a shutdown, need not give
the full 60 days notice if the employer
reasonably and in good faith believes
that notice would preclude the employer
from obtaining the needed capital or
business.

Under the second exception, the
notice requirement is reduced if the
closing or mass layoff is caused by
business circumstances not reasonably
foreseeable at the time notice would
have been required. Both exceptions
require the employer to give as much
notice as is practicable and provide a
brief statement of the basis for reducing
the notice period.

Conference Agreement

After some discussion, the Conferees
agree to retain both exceptions, but wish
to clarify the meaning of the Senate
Amendment as follows:

Faltering Company. The provision
would permit, under specifically defined
circumstances, an employer to shut
down one or more sites of employment
without providing the full notice
required by the bill. The defense is
intended as a narrow one applicable
only where it was unclear 60 days
before the closing whether the closing
would occur; the employer was actively
pursuing measures that would avoid or
indefinitely postpone the closing; and
the employer reasonably believed both
that it had a realistic opportunity of
obtaining the necessary capital or
business and that giving notice would
prevent the employer's actions from
succeeding.

The key phrases are first that the
employer was “actively seeking capital
or business"; second that, had the
employer obtained this capital or
business, it "would have enabled the
employer” to prevent or forestall the
shutdown; and third, that the employer
“reasonably and in good faith believed"
that giving the notice required would
have precluded the employer from
obtaining the necessary capital or
business that it had a realistic
opportunity to obtain. Thus, to avail
itself of this defense an employer must
prove the specific steps it had taken, at
or shortly before the time notice would
have been required, to obtain a loan, to
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issue bonds or stock, or to secure new
business. This duty to seek capital or
business falls on the employer, not the
single site alone, and assumes that the
employer lacks the necessary capital or
business. Moreover, the employer must
show the reasonable basis for its good-
faith belief that giving the required
notice would have prevented the
employer from obtaining the capital or
business that the employer had a
realistic opportunity to obtain. Finally,
the employer also must show that, upon
learning that the workplace would be
closed, it promptly notified the
employees and explained why earlier
notice had not been given.

Unforeseeable Business
Circumstances. The Conferees recognize
that there may be cases in which
unforeseeable events necessitate a plant
closing or mass layoff and it is not
economically feasible to require the
employer to give notice and wait until
the end of the notice period before
effecting the plant closing or mass
layoff. For example, a natural disaster
may destroy part of a plant; a principal
client of the employer may suddenly and
unexpectedly terminate or repudiate a
major contract; or an employer may
experience a sudden, unexpected and
dramatic change in business conditions
such as price, cost, or declines in
customer orders. In these situations, the
employer is required to give notice as
soon as the closing or mass layoff
becomes reasonably foreseeable, but the
employer is permitted to implement the
proposed closing or layoff without
waiting until the end of the full notice
period.

5. Extension of Layoff Period (Sec. 332(c)
of Senate Amendment; Sec. 6403(c) of
Conference Agreement)

Senate Amendment

The Senate Amendment provides that
a layoff of definite duration of less than
six months that extends beyond six
months shall be treated as a layoff of
indefinite duration subject to
notification unless (1) the extension is
caused by business circumstances not
reasonably foreseeable at the time of
the initial layoff: and {2) notice is
provided as soon as it is reasonably
foreseeable that the extension is
required,

Conference Agreement

The Conference Agreement has
eliminated the concept of a layoff of
indefinite duration as was provided in
the Senate Amendment. Therefore, the
Conferees have modified the language of
section 6403(c) to conform that section
to the simplified definition in section

6402(a)(6). Employers operating under
this provision lawfully may postpone
giving notice until some time after a
layoff has commenced only if they
announced when ordering the layoff that
the layoff would be for less than six
months and if the employer proves that
the layoff has been extended due to
unforeseeable business circumstances,

6. Determination of Employment Loss
(Sec. 333(c) of Senate Amendment; Sec,
6403(d) of Conference Agreement)

Senate Amendment

The Senate Amendment provides for
the determination of a plant closing or
mass layoff based on aggregation of
smaller employment losses. Under the
Amendment, employment losses at a
single site for 2 or more groups of
employees, each of which is less than 50
employees, but which in the aggregate
total at least 50 employees, that occur
within a 90-day period, will be
considered a closing or layoff subject to
notification, unless the employer
demonstrates the employment losses
result from separate and distinct actions
and causes and are not an attempt to
evade the notice requirements.

Conference Agreement

Language has been added to conform
this subsection to the definition of mass
layoff that appears in section 6402(a)(3).
The Conferees wish to clarify that the
requirement that a mass layoff of 50 to
499 employees must effect 33 percent of
the employees at a particular
employment site also applies to this
section. The "33 percent” requirement
was inadvertently omitted from the
language approved by the Senate. Thus,
for example, an employer employing 300
workers at a single site which laid off 25
employees on each of four separate
occasions within a 90-day period would
presumptively be deemed to have
implemented a mass layoff of more than
50 employees affecting 33 percent of the
workforce. On the other hand, no such
presumption would arigse where the
same employer laid off 20 employees on
each of 4 occasions over the same 90-
day period, because the “33 percent"”
requirement would not have been met.

7. Exemptions (Sec. 334 (3), (4) of Senate
Amendment; Sec. 6404 of Conference
Agreement)

Senate Amendment

The Senate Amendment exempts
particular plant closings and mass
layoffs from the notice requirements. No
notice is required if the closing is a
shutdown of a temporary facility or the
mass layoff results from the completion
of a particular project so long as the

affected employees were hired with the
understanding that the job was limited
to the duration of the facility or project.

The Senate Amendment also exempts
from the notice requirements those
closings or layoffs that constitute a
strike or a lockout.

Conference Agreement

As discussed earlier in this Report, the
Conference Agreement transforms two
exemptions in the Senate Amendment—
for sale and relocation of a business—
into exclusion from the definition of
“employment loss.” The Conference
Agreement retains the remaining two
exemptions as exemptions with the
following modifications:

Temporary Facility. The Conference
Agreement adds language to clarify that
this exception applies either to a closing
or to a layoff. In addition, the Agreement
carifies that the exemption from the
notice requirement is available where
the closing or layoff is the result of the
completion of a particular
“undertaking,” as well as a particular
“project.” Use of the term "project"” in
the Senate Amendment had been read
by some as precluding its application to
certain other temporary activities. The
Senate floor debate included discussion
of this exemption, and the Conferees felt
that clarification of the intent of the
Senate provision would be advisable.

There are two basic requirements for
this exemption to apply. First, the
employees in guestion must have been
hired with the understanding that their
jobs would last only until an obviously
limited activity of the employer was
completed. This condition must have
been clearly stated to the employes at
the time they begin work. Second, the
work must in fact be temporary or
limited. The Conferees do not intend
that employers be able to avoid the
notice requirement by a formal process
of periodically telling workers that their
jobs will last only until completion of a
particular project or undertaking, when
both employer and emplyees expect and
intend to continue the employment
relationghip indefinitely.

Thus, floor statements by the sponsors
of the bill in the Senate indicated that
the exemption could apply to
shipbuilding and overhaul projects
where employees were hired with the
requisite understanding and where the
work is in fact only for the duration of a
particular project. Although the precise
date on which operations will cease
sometimes cannot be specified at the
beginning of the undertaking, the
employees know that when the work is
done, their jobs will lapse. Similarly,
this exemption also applies where an
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employer hires employees for a
specified and obviously limited term
and the employees are informed in
writing of the exact date of termination
either at the outset or at some other
point preceding the 60-day notice period.

Lockout. The Senate bill exempts
closings and layoffs from the notice
requirement when they constitute a
strike or lockout. A lockout occurs
when, for tactical reasons relating to
collective bargaining, an employer
refuses to utilize some or all of its
employees for the performance of
available work. The Conference
Agreement clarifies that only lockouts
not undertaken for the purpose of
evading the notice requirements qualify
for the exemption. An employer may
not, for example, shut down an
establishment and evade the notice
requirement by calling the shutdown a
lockout.

8. Administration and Enforcement of
Notice Requirements (Sec. 333(a), (b) of
Senate Amendment, Sec. 8405, 8408 of
Conference Agreement)

Senate Amendment

The Senate Amendment establishes
enforcement mechanisms against an
employer which fails to meet the
requirements. An employee who suffers
an employment loss and who does not
receive timely notice (either directly or
through the employee's representative)
may bring a civil action against the
employer. The employer would be liable
for back pay for each day of the
violation plus the cost of related fringe
benefits for each day of the violation
minus any earnings or related fringe
benefits received from the employer
during the violation period.

If the employer does not provide
timely notice to the unit of local
government, the employer would be
subject to a civil penalty equal to $500
for each day of the violation. If more
than one unit of local government has
jurisdiction over the area in which the
closing or layoff will occur, the employer
must notify only the unit of local
government to which the employer paid
the highest taxes for the year preceding
the year when the notice is required.

The Senate Amendment provides that
a court may reduce an employer's
liability to employees or an employer's
penalty to the unit of local government if
that employer demonstrates that it acted
in good faith and had reasonable
grounds for believing it was not
violating the notice requirements.

The Senate Amendment includes
venue and attorneys' fees provisions. A
person seeking to enforce the liability
provisions of this part may sue,

individually or on behalf of others
similarly situated, in any U.S, district
court in a district in which the violation
occurred or in which the employer
transacts business. A court, in addition
to any judgment awarded to plaintiffs
under this section, may allow a
reasonable attorneys' fee.

The remedies provided for in the
Senate Amendment are the exclusive
remedies available for violation of the
notice requirements.

Conference Agreement

The Conference agreement adopts the
Senate provision with the following
modifications:

Each day of violation. The Senate
Amendment provides that an employer
which violates the notice provisions of
section 6403 is liable for back pay and a
civil fine for “each day of violation."
The Conferees wish to clarify that “‘each
day of violation” is limited to the
requisite notice period. Thus, the
maximum violation period is 80 days,
and it could be less depending upon the
amount of notice given by the employer.
For example, if the employer provides 20
days notice, then the maximum violation
period for purposes of calculating back
pay awards or civil fines would be 40
days. (“Violation period” refers to the
period of time after a shutdown or layoff
in violation of this Act, and extends for
the number of days that notice was
required but not given.)

Damage payments to employees. The
Conference Agreement modifies the
Senate Amendment language pertaining
to offset. The Conferees wish to clarify
that for each day of violation, an
employer is liable to each aggrieved
employee for the amount paid in wages
and benefits to such employee prior to
the layoff, as set forth in section
6405(a)(1). The Conferees also intend
that an employer may satisfy its liability
with respect to benefits by paying the
cash value of such benefits for the
period of violation, subject to the offset
provisions in section 6405(a)(2).

Under 6405(a)(2), the amount owed by
the employer may be reduced through
certain payments made by the employer
for the period of the violation. An offset
would occur if the employer's mass
layoff involved a reduction in hours of
75 percent for 6 consecutive months, but
the employer continued to pay the
affected employees 25 percent of their
wages. The offset provision also would
apply if an employer offers employees a
payment (in the absence of any legal
obligation), in a voluntary and
unconditional effort to ease the burden
of termination or simply as a gesture of
goodwill. (The Conferees wish to note
here that damages are fully satisfied

when an employer makes the payment
prescribed in section 6405(3)). If the
employer continues to make payments
to a third party or trustee (such as
premiums for health benefits or
payments to a defined contribution
pension plan), which are attributable to
the employee for the violation period,
the payments made also would offset
the back pay remedy. Finally, with
respect to the portion of benefit liability
arising from a defined benefit pension
plan, an employer could satisfy that
portion of its liability by crediting the
employee with service for all purposes
for the period of the violation.

By contrast, payments owing because
of written or oral agreement, and made
on account of the employment loss,
would not offset the back pay remedy.
Such payments may include severance
pay, pension benefits or any other kind
of benefit that an employee is entitled to
receive. These are benefits that are
payable as compensation for past
services because a layoff or shutdown
has occurred, whether or not the terms
of the layoff or shutdown actually
violate the Act. In addition, they are
benefits that an employee would not
receive if employment had continued.

Further, the only payments that may
offset the back pay remedy are those
made by the violating employer. Wages
received from another employer, or
unemployment compensation payments
received from the State, may not be
used to offset the remedy.

Damage payments to local
governments. The Conferees intend that
employers which violate the notice
requirements with respect to the
affected unit of local government be
subject to a civil penalty of up to $500
per day of violation. Thus, the maximum
penalty payable to a local government is
$30,000. In the event that a violation is
found, a court in determining the amount
of the penalty may take into account the
severity of the violation, the employer’s
size, and the employer’s ability to pay
such a penalty. The Conferees further
intend to provide an incentive and a
mechanism for employers to satisfy their
obligation to their employees in the
event they fail to provide 60 days
advance notice to their employees. An
employer will be relieved of the $500-a-
day penalty to the local unit of
government if it fully and promptly
satisfies any financial liability to its
employees under section 6405(a)(1). In
order to avoid the payment to the unit of
local government, an employer must
complete full payment to its employees
within 3 weeks from the point at which
it orders a shutdown or layoff.
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In addition, the Conferees agree that
the Secretary of Labor should be
authorized to promulgate regulations to
ease administration and enforcement of
the WARN Act. The Conference
Agreement recognizes that interpretive
regulations could play a constructive
role in the implementation of this
legislation.

Although the Department of Labor
does not have an enforcement role, the
Agreement authorizes the Secretary of
Labor to promulgate regulations as he or
she deems necessary. At a minimum,
these regulations must prescribe
standards governing the service of
notice to affected employees. The
Conferees intend that an employer be
diligent in its effort to notify a
representative of employees or the
employees themselves. At the same
time, the Conferees do not expect an
employer to go to extraordinary and
unreasonable lengths to notify each and
every employee. For example, a mailing
to the current addresses of employees
might suffice, even though a few
employees might have moved
unbeknownst to the employer.

9. Relation to Other Rights (Sec. 335 of
Senate Amendment, Sec. 6406 of
Conference Agreement)

Senate Amendment

The Senate Amendment provides that
the rights and remedies provided under
the advance notification provisions are
in addition to any other contractual or
federal statutory rights and remedies
available to affected employees.

Conference Agreement

The Conference Agreement provides
that with one exception the rights and
remedies provided under the advance
notification provisions do not preempt
or displace rights and remedies provided
under other statutes or under
contractual agreements. The Conferees
are aware that many legal issues related
to plant closings and mass layoffs
currently may be addressed under
collective bargaining agreements and
some of these same issues also may be
dealt with under state or other federal
law. See, e.g., Fort Halifax Packing
Company v. Coyne, 107 S. Ct, 2211 (1987)
(ERISA does not preempt state law
prescribing severance pay). The
Conferees intend that the effect of these
other laws and contracts should not be
disturbed by the new federal provision.
The only qualification to this rule
involves the length of notice before a
plant shutdown, the 60-day requirement
contained in this bill will run
concurrently with the 90-day
requirement under state law. Similarly,

if a collective bargaining agreement
requires that an employer give 120 days
notice before closing a plant, the new
60-day requirement will run
concurrently with the longer contractual
notice period.

10. Sense of the Congress on Notice (Sec.
336 of Senate Amendment, Sec. 6407 of
Conference Agreement)

Senate Amendment

The Senate Amendment expresses the
sense of Congress that an employer not
required by this Act to provide advance
notice of a plant closing or mass layoff
is encouraged to provide advance notice
irrespective of its obligations under
federal law.

Conference Agreement

The Conference Agreement adopts the
Senate provision.

11. Effect on Other Laws (Sec. 338 of
Senate Amendment, Sec. 6409 of
Conference Agreement)

Senate Amendment

The Senate Amendment provides that
an employer attempting in good faith to
comply with the advance notice
provisions of the Act cannot be found in
violation of the National Labar
Relations Act or the Railway Labor Act.

Conference Agreement

The Conference Agreement adopts the
Senate provision.

12. Effective Date (Sec. 337 of Senate
Amendment; Sec. 6410 of Conference
Agreement)

Senate Amendment

The Senate Amendment provides that
the advance notice requirements
established by the act shall become
effective six months and two days after
the date of enactment.

Conference Agreement

The Conference Agreement adopts the
Senate provision with two minor
changes. The effective date of the
advance notice provisions is changed to
six months after the date of enactment.
In addition, the Conference Agreement
provides that the authority granted to
the Secretary of Labor to prescribe
regulations to carry out the advance
notice provisions is effective upon the
date of enactment.

Conclusion:

The Department of Labor will greatly
appreciate the comments, views and
insights of all parties as it moves ahead
to implement the Secretary’s
responsibilities under this legislation.

Signed at Washington, DC, this 14th day of
September 1988.

Roberts T. Jones,

Assistant Secretary of Labor.

[FR Doc. 88-21281 Filed 9-15-88; 8:45 am]
BILLING CODE 4510-30-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 103
[Docket No. 86N-0445]

Quality Standards for Foods With No
Identity Standards; Bottled Water

AGENCY: Foed and Drug Administration.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the quality standard for fluoride
in bottled drinking water. This action
follows a recent rulemaking by the
Environmental Protection Agency (EPA)
in which EPA revised its regulations for
allowable fluoride contaminant levels in
public drinking water systems.

DATE: Written comments by November
15, 1988.

ADDRESS: Written comments are to be
submitted to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Kennon M. Smith, Center for Food
Safety and Applied Nutrition (HFF-312),
Food and Drug Administration, 200 C St.
SW., Washington DC 20204, 202-485-
0162.

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 2, 1986 (51 FR
11396; corrected July 3, 1986 (51 FR
24328)), EPA published a final rule
promulgating a National Revised
Primary Drinking Water Regulation
establishing a Maximum Contaminant
Level (MCL) of 4.0 milligrams per liter
(mg/L) for fluoride to protect the public
health. In that same Federal Register
document, EPA promulgated a National
Secondary Drinking Water Regulation
establishing a Secondary Maximum
Contaminant Level (SMCL) of 2.0 mg/L
for fluoride to protect the public welfare.
Under section 410 of the Federal Food,
Drug, and Cosmetic Act (the Act) (21
U.S.C. 349), FDA is required, whenever
EPA prescribes interim or revised
national primary drinking water
regulations under section 1412 of the
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Public Health Service Act (The Safe
Drinking Water Act) (42 U.S.C. 300f et
seq.), to consult with EPA and, within
180 days after EPA promulgates the
drinking water regulations, to “either
promulgate amendments to regulations
under this chapter applicable to bottled
drinking water or publish in the Federal
Register * * * reasons for not making
such amendments.”

In the Federal Register of January 7,
1987 (52 FR 603), FDA published a notice
explaining that legal proceedings
involving EPA and its regulation of
fluoride in public drinking water
systems made it inappropriate at that
time for FDA to issue a regulatory
response to EPA’s recently revised
drinking water regulations. On February
27,1987, the United States Court of
Appeals for the District of Columbia
Circuit issued an opinion upholding
EPA’s 4.0 mg/L standard for fluoride in
public drinking water. Conseguently,
FDA believes it is now appropriate o
propose to amend the quality standard
for fluoride in bettled drinking water.

1. Background

In 1962, the United States Public
Health Service (USPHS) promulgated
drinking water standards recommending
control limits for fluoride that varied
from 0.6 mg/L to 1.7 mg/L (27 FR 2152;
March 8, 1962). These control limits
varied with the annual averages of the
maximum daily air temperatures
(average maximum temperatures).
USPHS recommended six sets of control
limits that covered the range of average
maximum temperatures occurring
throughout the United States. For
example, for areas where the average
maximum temperatures range between
58.4 °F. and 63.8 °F., USPHS
recommended a lower control limit of
0.8 mg/L; an optimum level of 1.0 mg/L;
and an upper control limit of 1.3 mg/L.
Within the recommended control limits,
the USPHS established optimum levels
for fluoride that varied from 0.7 mg/L to
1.2 mg/L, depending on the average
maximum temperatures.

In addition, the 1962 USPHS
standards stated that when fluoride was
naturally present in drinking water, the
average fluoride concentration should
not exceed the upper control limits, i.e.,
0.8 mg/L to 1.7 mg/L. However, the
standards also stated that waler could
be rejected if the average fluoride
concentration exceeded twice the
optimum level—that is, if the average
fluoride concentration exceeded 1.4 mg/
L to 2.4 mg/L. Further, the standards
provided that when fluoride was added
to drinking water, the average fluoride
concentration could not exceed the
upper control limits, i.e.. 0.8 mg/L to 1.7

mg/L. USPHS based the flucride levels
in the drinking water standards on air
temperatures because it believed that
the amount of water, and consequently
the amount of fluoride, ingested was
primarily influenced by air temperature.

In 1973, FDA promulgated qualily
standards that established limits on
fluoride in bottled water consistent with
the earlier USPHS drinking water
standards (38 FR 32558; November 28,
1973). These quality standards stated
that bottled water could not contain
naturally-occurring flucride in excess of
1.4 mg/L to 2.4 mg/L (iwice the USPHS
optimum range of 0.7 mg/L to 1.2 mg/L]
or added fluoride in excess of 0.8 mg/L
to 1.7 mg/L (the upper control limit
levels). These allowable fluoride limits
varied with the average maximum
temperatures at the point of retail sale.
In addition, the quality standards
required a label statement on bottled
water that contained fluoride in excess
of the prescribed levels. Such bottled
water was deemed to be of substandard
quality.

In 1975, EPA established an interim
MCL for fluoride in a National Interim
Primary Drinking Water Regulation
(NIPDWR). The interim MCL for
fluoride, which also was based on the
1962 USPHS standards, was set at 1.4
mg/L to 2.4 mg/L (twice to the optimum
range of 0.7 mg/L to 1.2 mg/L) and
varied according to the average
maximum temperatures of the arcas
served by the public water systems. At
that time, EPA considered the use of a
temperature scale for fluoride to be
appropriate “because of studies
available on the fluoride-temperature
relationship and because there is a
small margin with fluoride between
beneficial levels and levels that cause
adverse health effects™ (40 FR 59568,
59576; December 24, 1975).

Thus, both the original interim MCL
for fluoride in public drinking water
systems and the current quality
standard for fluoride in bottled drinking
water evolved from the 1962 USPHS
drinking water standards. Beth
established the allowable concentration
of fluoride in drinking water as a
function of the average maximum
temperatures.

II. EPA’'s Revised Regulation

Traditionally, EPA has regulated
fluoride as a contaminant in public
drinking water systems and has
established maximum allowable levels
for fluoride on the basis of what limits
were necessary to protect the public
health. EPA has previously set fluoride
contaminant levels at twice the optimum
flueride concentrations recommended
by USPHS. Recently, however, EPA

revised the MCL fluoride to 4.0 mg/L, 2
level that is four times the USPHS
optimum level of 1.0 mg/L for an
average maximum temperature range of
58.4 °F. to 63.8 °F. In addition, EPA set
the SMCL at 2.0 mg/L, twice the USPHA
optimum level of 1.0 mg/L.

In revising its drinking water
regulations, EPA reviewed the available
data concerning the effect of air
temperature on drinking water
consumption and concluded:

1. The available data are insufficient
to quantitatively incorporate
temperature in drinking water
regulations (50 FR 47142 at 47145;
November 14, 1985);

2, Variations in temperature do not
appear to significantly affect tap water
consumption for the U.S, population as a
whole (50 FR 47145); and

3. Recently developed evidence on the
temperature and regional variations in
tap water consumption does not support
the need for a temperature dependent
national drinking water standard (50 FR
47150).

EPA also pointed out that “[t}he
National Academy of Sciences did not
endorse temperature dependency in
their recommendations on fluoride" (50
FR 47150).

EPA's review suggests that the recent
data is a more reliable indicator of the
relationship between temperature and
drinking water consumption than the
original data upon which the
temperature-dependent fluoride
regulation was based. Thus, EPA’s
revised drinking water regulations for
fluoride nio longer depend upon
variations in temperature.

EPA promulgated the current MCL of
4.0 mg/L for fluoride to protect the
public health against the adverse effects
of crippling skeletal fluorosis (51 FR
11396 at 11401; April 2, 1986). Skeletal
fluorosis (osteofluorosis) is the result of
prolonged ingestion of excessive
fluoride. The effects of skeletal! fluorosis
range from asymptomatic radiologic
changes to gross crippling changes in the
bone structure.

EPA has determined that cosmetically
objectionable dental fluorosis may occur
as a result of exposure to elevated
fluoride levels in drinking water (51 FR
113986, 11401; April 2, 1986). Therefore,
EPA promulgated a SMCL of 2.0 mg/L
for fluoride in public drinking water
systems to protect the public welfare
against the effects of dental fluorusis.

In its proposal (50 FR 47164-47165),
EPA stated:

EPA believes that the foimation of
cosmetically objectionable Jdental fluorpsis
results in significant adverse effects on public
welfare * * *. Objectional dental fluorosis is
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a discoloration and/or pitting of teeth that is
caused by fluoride exposures during the
teeth's formation in the gums. Dental
fluoresis may occur when a child, up to the
age of 9, is exposed to fluoride levels in
drinking water greater than 1 mg/L, possibly
for periods as short as 6 months, At
concentrations below 2.0 mg/L, dental
flucrosis usually occurs in some individuals,
usually in a mild form * * *.

EPA believes that a number of persons
have discontinued using public water
systems in order to avoid the possibility of
their children developing dental fluorosis.
The [EPA] received comments * * *
suggesting that bottled water was being used
to avoid the possibility of dental fluorosis. In
addition, [EPA] believes that moderate and
severe dental fluorosis, while not an adverse
health effect within the meaning of the Safe
Drinking Water Act, is an adverse effect on
public welfare. Mild fluorosis is not
considered a public welfare effect since it is
not usually noticeable. At levels of 2.0 mg/L
and above, moderate and severe dental
fluorosis is likely to occur in a significant and
increasing portion of the population and the
[EPA] is, therefore, proposing an SMCL for
fluoride of 2.0 mg/L (50 FR 47156 at 47165;
November 14, 1985).

In the preamble to the final rule that
promulgated the SMCL, EPA explained
(51 FR 11396 at 11401; April 2, 1986):

The level of the SMCL was set based upon
a balancing of the beneficial and undesirable
effects of fluoride. Epidemiological studies of
dental fluorosis have found that
approximately 2,0 mg/L of fluoride in
drinking water provides significant protection
from dental caries and results in minimal
occurrence of moderate to severe dental
fluorosis. This level is consistent with
recommendations by the Surgeon General, an
ad hoc committee headed by the Chief Dental
Officer of the U.S. Public Health Service, and
the previous MCL which was based on this
balance.

Furthermore, EPA is requiring
community water systems that exceed
the SMCL to notify their consumers of
this fact. EPA reasoned: “The adverse
effects on public welfare that can result
from water-related objectionable dental
fluorosis should be avoided and the
public should be informed of those
effects and be able to choose to take
appropriate action (53 FR 113986 at
11401; April 2, 1986). Moreover, the EPA
explained: “[I]t is technologically
feasible for systems to reduce their
fluoride levels to 2,0 mg/L" (51 FR
11401).

IIL. FDA Proposal

Traditionally, FDA has regulated
fluoride in bottled water by
distinguishing fluoride that naturally
occurs in the water source from fluoride
that is intentionally added to provide
the dental health benefit of caries
prevention. Based on a rationale similar
to that of EPA, FDA has previously

established quality standards for
naturally-occurring fluoride at twice the
optimum fluoride concentrations
recommended by USPHS. However,
where bottled water is fluoridated
(supplemented with fluoride), FDA has
followed the recommendation of USPHS
and has limited added fluoride by
setting quality standards equal to the
upper control limits established by
USPHS.!

FDA believes that the SMCL of 2.0
mg/L recently promulgated by EPA is
the appropriate quality standard for
fluoride in bottled water in which it is
naturally occurring. However, where
bottled water is fluoridated, FDA
believes that the fluoride concentration
should not exceed 1.3 mg/L, which is the
recommended USPHS upper control
limit corresponding to the optimum level
of 1.0 mg/L.

These levels are based on the findings
of USPHS's review of fluoride in
drinking water. In 1982, at the request of
EPA, Surgeon General C. Everett Koop
established an internal ad hoc
committee, headed by the Chief Dental
Officer of the USPHS, to investigate the
effects of fluoride ingested through
drinking water. The committee defined
the optimum concentration of fluoride in
drinking wateras “ * * * that
concentration which provides the
highest level of protection against dental
caries consistent with a minimal
prevalence of clinically observable
dental fluorosis," The committee found,
in part, that "[a]s the natural fluoride
concentration in water supplies
increases beyond the recommended
optimum an increasing percentage of
individuals exhibit dental fluorosis
which may range from scarcely
noticeable color change to confluent
pitting of the enamel surface. Whether
and to what extent these changes are
considered cosmetically objectionable is
subjective, varying by individual and
community." The committee also found
that “[tJo minimize the occurrence of
undesireable cosmetic effects, it is most
prudent to maintain the upper limit of
fluoride in drinking water at two times
the recommended optimum
concentration.”

The Surgeon General concurred with
the findings of the committee. He stated:

|A] one concerned about the total well-
being of the individual and one dedicated to
helping people avoid impediments to their

! FDA's quality standards for bottled water under
21 CFR 103.35 do not apply to bottled mineral water
or soda water (as defined in 21 CFR 165.175). The
bottled water quality standards in 21 CFR 103.35
apply only to bottled water that is introduced or
delivered for introduction into interstate commerce.
However, some States follow the Pederal bottled
water standards.

reaching their maximum potential in society, I
cannot condone the use of public water
supplies that may cause undesireable
cosmetic effects to teeth, just as I cannot
condone the use of water supplies below the
optimum concentration [of fluoride] because
of a diminished protection against dental
caries. Therefore, I encourage communities
having water supplies with fluoride
concentrations of over two times optimum to
provide children up to age nine with water of
optimum fluoride concentration to minimize
the risk of their developing esthetically
objectionable dental fluorosis. Furthermore, I
encourage the dental profession in
communities which do not enjoy the benefits
of an optimally fluoridated drinking water
supply to exercise effective leadership in
bringing the concentration to within an
optimum level.

Letter from Surgeon General Koop to
EPA Deputy Administrator Hernandez,
July 30, 1982.

In 1984, the Surgeon General cited his
earlier letter of July 30, 1982, and stated:
"My recommendations about the
advisability of limiting fluoride
concentrations to twice the optimum in
order to avoid unsightly dental fluorosis
still pertain,” Letter from Surgeon
General Koop to EPA Administrator
Ruckelshaus, January 23, 1984.

The agency believes that quality
standards should preclude significant
adverse effects, whether to the public
health or the public welfare, to the
extent possible. Establishing a quality
standard of 2.0 mg/L for fluoride
naturally present in bottled water is
consistent with the current position of
the Surgeon General. This proposed
quality standard is the same as the
SMCL for fluoride in drinking water
established by EPA. A quality standard
of 2.0 mg/L for fluoride naturally present
in bottled water will minimize the
occurrence of moderate and severe
dental fluorosis in children who might
use bottled water as their primary
source of drinking water and will also
protect individuals from the other
adverse effects (e.g,, crippling skeletal
fluorosis) of excessive fluoride
ingestion.

Furthermore, the agency believes that
it is inappropriate for the quality
standard for fluoride intentionally
added to bottled water to be set at a
level that is significantly higher than the
optimum level of 1.0 mg/L. The agency
considers the purposeful addition of
fluoride to bottled water significantly in
excess of the optimum level to be
unnecessary and inappropriate, because
the optimum level affords high
protection against dental caries while
minimizing the presence of observable
dental fluorosis. In the agency's view,
bottled water containing added fluoride
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that results in fluoride levels
significantly in excess of the optimum
level is inferior in quality. Therefore, the
agency is proposing 1.3 mg/L fluoride as
the quality standard when fluoride is
added. By proposing this level, the
agency is not recommending purposeful
addition of fluoride in excess of the
optimum level of 1.0 mg/L. The agency
believes that the slightly higher level of
1.3 mg/L fluoride is an acceptable
variation for compliance purposes
because it is the recommended USPHS
upper control limit corresponding to the
1.0 mg/L optimum level.

This proposed level is consistent with
the current position of the Surgeon
General. It is also consistent with the
statement by EPA that “[i]n setting this
secondary standard, EPA is not
recommending that systems which
fluoridate raise the levels of fluoride
added to drinking water above the
current recommendations of the Center
for Disease Control (HHS, 1985) (0.7-1.2
mg/L)" (51 FR 11396 at 11401).2

Thus, the quality standard that FDA is
proposing will continue to distinguish
between bottled water that contains
naturally-occurring fluoride and bottled
water that contains added fluoride.

The relationship between air
temperatures and drinking water
consumption was evaluated by EPA
when it revised its drinking water
regulations. EPA concluded that the
available data did not demonstrate a
continued need for a temperature-
dependent national drinking water
regulation. FDA has no information that
would suggest a contrary conclusion
with respect to temperature and
drinking water consumption.
Accordingly, FDA has adopted EPA's
conclusion concerning the effect of air
temperature on drinking water
consumption and is, therefore, proposing
an amended quality standard for
fluoride in bottled drinking water that is
not temperature dependent.

Unlike the current quality standards
for bottled water, the proposed quality
standards do not distinguish between
domestic and imported bottled waters.
The difference in fluoride levels in
domestic and imported bottled water
stemmed from the temperature
dependence of the USPHS-
recommended control limits. However,
different fluoride standards for domestic
and imported bottled water are no
longer necessary or appropriate because
the agency is proposing to remove

* The 0.7 mg/L to 1.2 mg/L range recommended
by the Centers for Disease Control is based on the
USPHS temperature-dependent range of optimum
concentrations of fluoride in drinking water.

temperature dependence from the
fluoride quality standard.

As noted earlier, EPA is requiring
community systems whose water
exceeds the SMCL of 2.0 mg/L to notify
their consumers of this fact. A similar
notice, by way of a labeling statement,
is required under 21 CFR 103.35(f) for
bottled water that contains fluoride in
excess of the quality standard. Such
bottled water is substandard in quality.
This requirement would be unaffected
by this proposal and would continue in
effect.

In conjunction with its proposed
amendment of the quality standard for
bottled water, FDA is proposing to
incorperate by reference appropriate
analytical methodology for use in
determining compliance with the quality
standard for fluoride in bottled water.
EPA has approved and listed four
fluoride analytical methods in the
drinking water regulations (see 40 CFR
141.23(f)(10)). These methods are (1)
potentiometric ion selective electrode,
(2) automated ion selective electrode, (3)
colorimetric SPADNS; with distillation,
and (4) automated alizarin fluoride blue;
with distillation (complexone). FDA has
reviewed these methods and is
proposing in 21 CFR 103.35(d)(2)(ii) to
adopt as the compliance method the
potentiometric ion selective electrode
method: 413 B Electrode Method,
“Standard Methods for the Examination
of Water and Wastewater,” 16th Ed.
(1985). The agency has chosen this
method because of its simplicity and
because of the general availability of the
analytical equipment needed to perform
it. FDA has no objection to water
bottlers using other methods, including
the three other EPA-approved methods,
for production monitoring purposes.
Should FDA adept the potentiometric
ion selective electrode method as its
compliance method, it will use this
method as the basis for its enforcement
activities. Processors frequently
compare the analytical method of their
choice to FDA's designated enforcement
method and use their method of choice
as they see fit.

IV, Environmental Impact

The agency has determined under 21
CFR 25.24(b)(1) that the proposed
amendment of the quality standard for
fluoride in bottled drinking water is an
action of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required. The agency has determined
under 21 CFR 25.24(a)(11) that the
labeling of bottled water that is not in

compliance with the quality standard as
amended in this proposed rule would
also be excluded from further
environmental review,

V. Economic Impact

FDA, in accordance with the
Regulatory Flexibility Act, has
considered the effect that this propesal
would have on small entities including
small businesses and has determined
that the proposed quality standard for
fluoride in bottled water will not affect
the current industry practice of a
substantial number of large and small
businesses. Therefore, FDA certifies in
accordance with section 6805(b) of the
Regulatory Flexibility Act that no
significant econemic impact on a
substantial number of small entities will
derive from this action,

In accordance with Executive Order
12291, FDA has carefully analyzed the
economic effects of this proposal and
has determined that the final rule, if
promulgated, will not be a major rule as
defined by the Order.

VI. Comments

Prior to publication of this document,
FDA asked USPHS to comment on it.
USPHS forwarded the request for
comment to the National Institute of
Dental Research (NIDR), NIDR
submitted its comments in a
memorandum to the Chief Dental Officer
of the USPHS, who then forwarded the
memorandum to FDA. In its
memorandum, NIDR discussed various
aspects of the fluoridation of water,
including the possible sacrifice of dental
health protection which might arise from
the primary or exclusive use of fluoride-
deficient bottled water. The
memorandum from NIDR to USPHS
dated May 23, 1988, and FDA’s
response, and a memorandum from the
Center for Food Safety and Applied
Nutrition to USPHS dated July 1, 1988,
may be seen in the Dockets
Management Branch (address above).

Interested persons may, on or before
November 15, 1988, submit to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m,,
Monday through Friday.
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List of Subjects in 21 CFR Part 103

Beverages, Bottled water, Food grades
and standards, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
aunthority delegated to the Commissioner
of Food and Drugs, it is proposed that
Part 103 be amended as follows:

PART 103—QUALITY STANDARDS
FOR FOODS WITH NO IDENTITY
STANDARDS

1. The authority citation for 21 CFR
Part 103 is revised to read as follows:

Authority: Secs. 401, 403, 701, 52 Stat. 1046~
1048 as amended, 1055-1056 as amended by
70 Stat. 919 and 72 Stat. 948 (21 U.S.C. 341,
348, 371); 21 CFR 5.10.

2. Section 103.35 is amended by
revising paragraphs (d)(2)(i) and
(d)(2)(ii), adn by removing paragraphs
(d)(2)(iii) and (d){2){iv) to read as
follows:

§103.35 Bottled water.

(d) - " »

(2)(i} Bottled water, when a composite
of analytical units of equal volume from
a sample is examined by the methods
described in paragraph (d}(2)(ii) of this
section, shall not contain the following
inorganic chemical substances in excess
of the concentrations specified below:

Concen-
tration

in
mifli-
grams

per liter

Inorganic chemical substances

Fluoride  (naturally occurring, containing
ne added) 20
Fluoride (containing any added) 1.3

(ii) Analyses conducted to determine
compliance with paragraph (d)(2)(i) of
this section shall be made in accordance
with the following methods (listed
alphabetically by subject inorganic
substance);

Fluoride/Electrode Method: 413 B Electrode
Method, “Standard Methods for the
Examination of Water and Wastewater," 16th
Ed. (1985), which is incorporated by
reference, Copies of the method may be
obtained from the Division of Food Chemistry
and Technology (HFF-410), Center for Food
Safety and Applied Nutrition, 200 C St. SwW,,
Washington, DC 20204, Copies of the method
are available for inspection at the Office of
the Federal Register, 1100 L Street NW.,
Washington, DC 20408,

Dated: August 23, 1988.
Frank E. Young,
Commissioner of Food and Drugs.
[FR Doc. 88-21120; Filed 9-15-88; 8:45 am]
BILLING CODE 4150-01-M

21 CFR Part 184

[Docket Nos. 82G-0207, 86P-05086, and
87P-0199]

Rapeseed Oil; Revision of Common or
Usual Name

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
revise its regulations (21 CFR
184.1555(c)) to recognize “canocla oil" as
the alternate common or usual name of
low erucic acid rapeseed oil, This
proposal responds to a citizen petition
submitted by the Cancla Council of
Canada and a request for advisory
opinion from the Canadian Government,
both of which support the use of the
term “cancla oil.” It also responds to a
citizen petition from the American
Soybean Association which objects to
the use of this term.

DATE: Written comments by November
15, 1988.

ADDRESS: Written comments to the
Dockets Management Branch, HFA-305,
Food and Drug Administration, Rm. 4~
62, 5600 Fishers Lane, Rockville MD
20857.

FOR FURTHER INFORMATION CONTACT:
Kennon M. Smith, Center for Food
Safety and Applied Nutrition (HFF-302),
Food and Drug Administration, 200 C
Street SW., Washington, DC 20204, 202-
485-0162.

SUPPLEMENTARY INFORMATION:

L. Background

Edible oil has been extracted from
rapeseed and used for centuries as a
cooking oil and a food. Oil prepared
from rapeseed before 1971 contained
high levels of a fatty acid known as
erucic acid. Although rapeseed oil has a
long history of use, it was not generally
used in the United States before 1977
because of its high erucic acid content
(30 to 60 percent). Erucic acid from
rapeseed oil has been associated with
cardiac lesions in animal studies. As a
result, high erucic acid rapeseed oil has
never been used as an edible oil in the
United States.

The low erucic acid variety of the
rapeseed plant, and the oil produced
from this variety, were developed
through close collaboration between the
Canadian Government and the

Canadian agricultural sector. The oil
contains very low levels of erucic acid
(well below 2 percent). The Canadians
have referred to the variety of rapeseed
containing this low level of erucic acid
as “canola," and efforts were made by
the government of Canada to establish
“canola oil" as the common or usual
name for the oil from this variety of
rapeseed. The Canadian Government
supported development of canola and
pursued its GRAS affirmation in the
United States for numerous economic
and public heaith reasons (e.g., the plant
flourishes in northern latitudes, is
resistant to drought, and produces an oil
that has highly desirable technical and
nutritional properties).

Before publication of the notice of
filing of Canada's GRAS petition for the
oil, the Assistant Deputy Minister for
Research of Agriculture Canada raised
with FDA the question of appropriate
nomenclature for purposes of ingredient
labeling. He sought acceptance by FDA
of “canola oil" because, he asserted,
that term had gained widespread
consumer acceptance through its
extensive use on food labels in Canada.

In a letter dated June 4, 1982, FDA
responded that the agency had decided
to use the term “low erucic acid
rapeseed oil” in its forthcoming GRAS
affirmation proposal. This response
stated that the term “rapeseed oil”" had
already been used in the existing FDA
regulation permitting limited uses of
fully hydrogenated rapeseed oil and
fully hydrogenated superglycerinated
rapeseed oil (21 CFR 184.1555), and that
the term “low erucic acid" was an
appropriate modifier of the term
“rapeseed oil” in the case of the low
erucic acid variety. The agency noted
that the term “low erucic acid rapeseed
oil" had been adopted by the Codex
Alimentarius, and that the term “canola
oil" did not have meaning to consumers
in the United States. FDA stated tha it
would not object to the use of the term
“canola oil” in parentheses following
the term “low erucic acid rapeseed oil”
in the ingredient declaration on food
labels.

In addition, FDA stated that it would
reconsider use of the term “canola oil”
as a common or usual name if: (1) The
common name of the plant source from
which the low erucic acid oil is derived
was formally changed to “canola,” and
(2) consumer recognition of the term
“canola oil,” through its appearance in
parentheses on U.S. food labels, was
demonstrated.

In response to a petition filed by
Agriculture Canada (47 FR 35342; August
13, 1982), FDA proposed to affirm as
GRAS the use of rapeseed oil in which
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erucic acid makes up no more than 2
percent of the total fatty acid content.
Subsequently, the agency established
“low erucic acid rapeseed oil" as the
name of the product in the final rule
published in the Federal Register of
January 28, 1985 (50 FR 3745).

II. Requests for Action

A, Agriculture Canada Request for
Advisory Opinion

In December 1985, the Research
Branch of Agriculture Canada submitted
to FDA a request for an advisory
opinion that “canola oil"” may be used
byitself in ingredient statements to
declare the presence of the low erucic
acid variety of rapeseed oil in the food.
By deciding to propose to amend 21 CFR
184.1555(c), FDA is proceeding in a way
that renders that request for an advisory
opinion moot. FDA understands that
Agriculture Canada, which supports the
agency's proposed action, withdraws its
request for advisory opinion.

B. American Soybean Association
Citizen Petition

In December 1986, the American
Soybean Association (ASA) petitioned
FDA to prohibit use of the term “canola
oil"” anywhere on food labels (FDA
Docket No. 86P-0506/CP), The petition
from ASA sought to amend 21 CFR
101.4(b)(14) by inserting the following
statement: “The name Canola or Canola
Oil shall not be listed as an ingredient
on a food label.” The petition also
requested that the agency send
regulatory letters to any concern that
uses “canola" or canola cil" on the label
and to take regulatory action if
correction is not made.

In support of the action requested in
its citizen petition, ASA stated:

1. 21 CFR 184.1555 does not mention
the term “canola oil.”

2. The term *“‘canola oil" is not
interchangeable with the term “low
erucic acid rapeseed oil."”

3. The term “canola oil" represents
rapeseed oil with a 5 percent erucic acid
content under Canadian standards,
while the term “low erucic acid
rapeseed oil" as defined by FDA is
expressly limited to a 2 percent erucic
acid content.

4. 21 CFR 101.4(b)(14) requires that
“each individual fat and/or oil * * *
shall be declared by its specific common
or usual name * * *."

5. Food labels using “canola oil” in
conjunction with, or as a substitute for,
"low erucic acid rapeseed oil” are
therefore misbranded.

The agency finds, however, that the
requirements of 21 CFR 101.4(a) and
(b)(14) and 184.1555(c) would be met if

the term “canola oil” is formally
adopted as the alternate common or
uslua] name for low erucic acid rapeseed
oil.

The ASA petition also asserts that the
canola seed defined by the Canadian
Standards has a maximum of 5 percent
erucic acid. Thus, oil from these seeds
would exceed the 2 percent maximum
specified in 21 CFR 184.1555(c). FDA is
aware that the original Canadian
definition of “canola oil" included the 5
percent criterion. However, the
Canadian Government has since
lowered the limit of erucic acid allowed
in canola oil to 2 percent. Letter to Dr. F.
Young from A, O. Olson, Assistant
Deputy Minister, Research, Agriculture
Canada, February 3, 1987. Therefore,
there is no conflict between the
Canadian definition of “canola oil” and
the American definition of “low erucic
acid rapeseed oil.”

FDA has carefully considered the
ASA petition, For the reasons set forth
in this document, the agency has
tentatively concluded that the
appropriate course of action is to
propose to adopt “canola oil” as an
alternate common or usual name for low
erucic acid rapeseed oil and to deny the
ASA petition,

C. Canola Council of Canada Citizen
Petition

In June 1987, Canola Council of
Canada (CCC) petitioned FDA to amend
21 CFR 184.1555(c) to subsitute the term
“canola oil" for the term “low erucic
acid rapeseed oil” as the appropriate
nomenclature for the vegetable oil
whose GRAS status is affirmed by that
regulation (FDA Docket No. 87P-0199/
CP). Although CCC recognized that
American consumers would likely have
a limited understanding of the term
“canola oil," they also contended that
these consumers would likewise have
limited familiarity with the term “low
erucic acid rapeseed oil"” based upon
limited earlier usage in the United
States.

In suport of the action requested in its
citizens petition, CCC stated the
following reasons:

1. “Canola" is the legally and factually
correct term for the plant source of the
oil in Canada, the country where it is
grown, and it is the name commonly
used by the those who produce and
distribute canola products in the United
States.

2. "Canola” is firmly established as
the common name for the oil among
consumers in Canada, and there should
be consistency between Canada and the
United States in the naming of this oil,
which is a large and growing item of
commerce between the two countries.

3. Consistency in nomenclature is
desirable as a matter of common sense;
it simply does not make sense for a food
ingredient to be named differently in the
two countries,

4. Consistency in nomeclature is
necessary to avoid confusion among
consumers about the identity of the oil.

5. Consistency in nomenclature is
desirable to avoid unintended barriers
to trade between the two countries.

8. The term "low erucic acid rapeseed
oil" is unrecognizable, unappealing, and,
to many consumers, affirmatively
distasteful. Consequently, some U.S,
food processors and distributors are
reluctant to begin marketing food
products that contain this oil.

7. "Low erucic acid rapeseed oil” will
never gain recognition and acceptance
in both countries, but, with FDA
acquiescence, “canola oil" most readily
will,

FDA acknowledges that “canola oil”
is the preferred nomenclature and has
been formally adopted by the industry
and the Government of Canada. The
agency recognizes the importance of
consistency in nomenclature between
two neighboring countries engaged in
mutual commercial trade. FDA believes
that such consistency promotes free
trade and improves consumer
understanding. Further, based on its
consideration of available information,
the agency believes that the term
“canola oil" is the name preferred by
industry, and the name that would be
most favorably perceived and easily
understood by all consumers.

IIL Discussion
A. Nomenclature and Usage in Canada

The Canadian Government amended
its regulations promulgated under
Canada's Seeds Act to define “canola,”
in pertinent part, as follows: “Canola"
means the seed of the species Brassica
napus or Brassica campestris, the oil
component of which seed contains less
than 2% erucic acid * * *.

This definition was published in the
Canada Gazette (Canada's equivalent of
the Federal Register) on February 18,
1887. The effect of this amended
regulation was to make "canola” the
formal, legal name in Canada for the
plant source from which low erucic acid
food-grade oil is derived.

Canada also amended its regulations
under the Agricultural Products
Standards Act and the Feeds Act to (1)
adopt “canola" as the sole legal name
for the oil and meal products of the low
erucic acid variety of rapeseed
(previously "'low erucic acid rapeseed
oil/meal” had been permissible
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alternatives to “canola oil/meal”) and
(2) reduce the permissible level of erucic
acid in these articles from 5 to 2 percent.

The latter change brought Canada's
legal definition of ““canola oil" into
conformity with the 2 percent erucic
acid limitation in FDA's GRAS
affirmation regulation for low erucic
acid rapeseed oil. The canola grown in
Canada has since the 1970's consistently
vielded oil containing less than 2
percent erucic acid. The levels today
range from 0.3 to 1.2 percent, with the
average level being 0.8 percent.

The result of these developments is
that “canola" is now the term
recognized, both legally and as a matter
of common parlance, to describe the low
erucic acid variety of rapeseed in
Canada. Since the development of this
variety of rapeseed, Canada has been
the world's leading producer of this
commodity and the source of virtually
all of the oil sold in the United States as
"low erucic acid rapeseed oil (canola
0il)" under FDA's GRAS affirmation
regulation.

B, Nomenclature and Usage in the
United States

When FDA promulgated its GRAS
affirmation regulation for low erucic
acid rapeseed oil, the term “canola” had
not been used in the United States and
thus could not be said to be a common
or usual name of the product. In fact,
there was no established name
whatsoever in the United States at that
time for this low erucic acid rapeseed oil
because it has not been sold in this
counfry under any name. It was
therefore appropriate for FDA to adopt
in its GRAS affirmation regulation a
technical name, building upon the
existing nomenclature for the other, high
erucic acid rapeseed oils. Consequently,
the agency adopted “low erucic acid
rapeseed oil.”

In reliance on the 1985 GRAS
affirmation and FDA's June 1982 letter,
foreign and domestic companies alike
have been marketing low erucic acid
rapeseed oil products in the United
States, and they have been declaring
“canola oil" in parenthesis in the
ingredient statement following the
required terminology “low erucic acid
rapeseed oil." Because both terms have
been consistently used together on
products marketed in the United States,
American consumers purchasing low
erucic acid rapeseed oil products have
had an opportunity to become familiar
with the term “canola oil.” In addition to
product labeling (see, for example,
Puritan vegetable oil or Lance cheese
and cracker snack), the term “canola
oil" has been widely used in articles
about this product, including articles in

the Los Angeles Times (“Does Your
Body's Engine Need an Oil Change?,"
March 10, 19887); Portland Oregonian
(FOODday Supplement article * ‘Canola’
Joins Ever Expanding Oil List,” April 7,
1987); Shape Magazine's “Savvy
Shopper" column (“Fight Fat with Fat,"
July 1987); HMS Health Letter (“Into the
Frying Pan,” November 1987); Food
Processing's “Spotlight on Ingredients”
column (“Canola/LEAR Oil—Low in
Saturated Fat," November 1987); Family
Circle’s “Nutrition Update” column
(“Fats and Oils: How to Cheose, Which
to Use," March 15, 1988); and a Nation's
Restaurant News product advertisement
(March 21, 1988).

Given the widespread use of the terms
“low erucic acid rapeseed oil"" and
“canola oil” together to describe this
product, FDA finds that these terms are
roughly on equal footing among U.S.
consumers. Therefore, the agency is
proposing to formally establish the term
“cancla” as an alternate common and
usual name for the rapeseed plant
variety from which low erucic acid oil is
derived. FDA believes that the following
additional factors support this proposal:

(1) “Canola" is the legally and
factually correct term for the plant
source of the oil in Canada, the country
that developed the plant variety and
wherein it is primarily grown. It is the
name commonly used by those who
produce and distribute low erucic acid
rapeseed (canola) products in the United
States. Thus, adoption of this name by
FDA would simply reflect the current
practice within the food industry.

(2) The term *canola oil” has been
increasingly used on product labeling
and advertisements and frequently
published in various newspapers and
magazines. Therefore, FDA tentatively
concludes that, since it issued its letter
to Agriculture Canada in 1982, the
American consumer has been
increasingly exposed to the term
“canola oil," and that such exposure is
adeqguate to allow the American
consumer to recognize and understand
the term. FDA also believes that the
term “canola oil" will probably be more
acceptable to both industry and the
consumer than “low erucic acid
rapeseed oil"”.

(3) FDA is not aware of any particular
advantage in using “low erucic acid
rapeseed oil” instead of “canola oil” in
terms of current consumer acceptance or
of informing the consumer. In fact,
during the brief history of use of this oil
in the United States, both terms have
almost invariably been used together to
describe the product. Thus, the agency
would expect no loss of information to
consumers if use of the term “canola oil”

is permitted to be used by itself as the
common or usual name of the ingredient.
(4) "Canola" is firmly established as
the common name for the oil among
consumers in Canada, and it is desirable
that there be consistency between
Canada and the United States in the
naming of this oil. Consistency is also
necessary to avoid confusion among
consumers about the identity of the oil.

IV. Conclusion

Based on the information and
tentative conclusions discussed above,
FDA proposes to amend 21 CFR
184.1555(c)(1) of the regulations
governing GRAS food substances to
provide for the use of the term “canola
oil" as an alternate common or usual
name of the substance currently
described in this regulation as “low
erucic acid rapeseed oil.”

"Low erucic acid rapeseed oil" has no
particular advantage over “canola oil"
in terms of current consumer
acceptance. There will thus be no loss to
consumers if FDA acknowledges the
permissibility of using “canola oil" by
itself as the name of the ingredient. The
agency notes that no other vegetable oil
is required to be identified in terms of a
particular technical characteristic.

V. Environmental Impact

Before promulgating its GRAS
affirmation regulation on “low erucic
acid rapeseed oil,” FDA conducted an
environmental assessment and issued a
finding of no significant impact. This
finding took into account that the oil
was intended to replace other vegetable
oils already in use and that there was no
quantitative limit on its use (the only
restriction being that the oil not be used
in infant formula). This proposed
amendment to the regulation affects
only the name of the ingredient for
labeling purposes and changes none of
the facts or assumptions that were the
basis for FDA's finding of no significant
impact. The agency has determined,
pursuant to 21 CFR 25.24(a){11), that this
proposed action is of a type that does
not result in the production or
distribution of any substance and will
not result in the introduction of any
substance into the environment.
Therefore, neither an environmental
assessment nor an environmental
impact statement is reguired.

V1. Economic Impact

In accordance with Executive Order
12291, FDA has analyzed the economic
effects of this propesal and has
determined that if & final rule is
promulgated, it will not be a major rule
under the order. In reviewing the cost
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associated with the implementation of
the proposed amendment of

§ 184.1555(c), FDA has determined that
the cost of switching to an alternative
name would be essentially nonexistent
because there is no requirement that it
be done. Thus this proposed action will
not have a significant economic impact
on manufacturers. The threshold
assessment supporting this finding is on
file with the Dockets Management
Branch (address above). For these
reasons, the agency certifies that
according to the Regulatory Flexibility
Act (Pub, L. 96-354) this proposal, if
promulgated, will not have a significant
economic impact on small entities.

The agency proposes that any final
rule that may issue based upon this
proposal will become effective upon
publication in the Federal Register.
Moreover, the agency does not intend to
take regulatory action against food
products labeled in reliance on this
proposal pending completion of this
rulemaking.

Interested persons may, on or before
November 15, 1988, submit to the
Dockets Management Branch (address
above) written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document, Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 184

Food ingredients, Generally
recognized as safe (GRAS) food
ingredients,

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
Part 184 be amended as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR
Part 184 continues to read as follows:

Authority: Secs. 201(s), 402, 409, 701,
52 Stat. 1046-1047 as amended, 1055~
1056 as amended, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 342, 348, 371);
21 CFR 5.10, 5.61.

2. Section 184,1555 is amended by
revising the first sentence in paragraph
(c)(1) to read as follows:

§ 184.1555 Rapeseed oil.

- * * * b

(c) Low erucic acid rapeseed oil, (1)
Low erucic acid rapeseed oil, also
known as canola oil, is the fully refined,
bleached, and deodorized edible oil
obtained from certain varieties of
Brassica napus or B. campestris of the
family Cruciferae. * * *
* - - - -

Dated: September 9, 1888.
John M. Taylor,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 88-21119 Filed 9-15-88; 8:45 am|]
BILLING CODE 4160-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-3448-1]
Hazardous Waste Management

System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule and request for
comment,

SUMMARY: The Environmental Protection
Agency (EPA or Agency) today is
proposing to grant a petition submitted
by Clay Equipment, Cedar Falls, lowa,
to exclude, on a one-time basis, certain
solid wastes generated at its facility
from the lists of hazardous wastes
contained in 40 CFR 261.31 and 261.32.
This action responds to a delisting
petition submitted under 40 CFR 260.20,
which allows any person to petition the
Administrator to modify or revoke any
provision of Parts 260 through 268, 124,
270, and 271 of Title 40 of the Code of
Federal Regulations, and under 40 CFR
260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a “generator-specific" basis from the
hazardous waste lists. Today's proposed
decision is based on an evaluation of
waste-gpecific information provided by
the petitioner.

The Agency is also proposing the use
of a fate and transport model and its
application in evaluating the waste-
specific information provided by the
petitioner. This model has been used in
evaluating the petition to predict the
concentration of hazardous constituents
released from the petitioned waste, once
it is disposed of.

DATES: EPA is requesting public
comments on today's proposed decision
and on the applicabilty of the fate and
transport model used to evaluate the
petition. Comments will be accepted

until October 31, 1988. Comments
postmarked after the close of the
comment period will be stamped “late.”

Any person may request a hearing on
this proposed decision and/or the model
used in the petition evaluation by filing
a request with Joseph Carra, whose
address appears below, by October 3,
1988. The request must contain the
information prescribed in 40 CFR
260.20(d).

ADDRESSES: Send three copies of your
comments to EPA. Two copies should be
sent to the Docket Clerk, Office of Solid
Waste (0S-305), U.S. Environmental
Protection Agency, 401 M Street, SW,,
Washington, DC 20460. A third copy
should be sent to Jim Kent, Variances
Section, Assistance Branch, PSPD/OSW
(OS-343), U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460. Identify your comments at the
top with this regulatory docket number:
"F-88-CEEP-FFFFF."

Requests for a hearing should be
addressed to Joseph Carra, Director,
Permits and State Programs Division,
Office of Solid Waste (0S-340), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW., (sub-basement),
Washington, DC 20460, and is available
for viewing from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding
Federal holidays. Call (202) 475-8327 for
appointments. The public may copy
material from any regulatory docket at a
cost of $0.15 per page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424—
9346, or at (202) 382-3000. For technical
information concerning this notice,
contact Robert Kayser, Office of Solid
Waste (0S-343), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460, (202) 382-4536.

SUPPLEMENTARY INFORMATION:
1. Background
A. Authority

On January 16, 1981, as part of its final
and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times and is published
in 40 CFR 261.31 and 261.32, These
wastes are listed as hazardous because
they typically and frequently exhibit one
or more of the characteristics of
hazardous wastes identified in Subpart
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C of Part 261 (i.e., ignitability,
corrosivity, reactivity, and extraction
procedure (EP) toxicity) or meet the
criteria for listing contained in 40 CFR
261.11 (a)(2) or (a)(3).

Individuals waste streams may vary,
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generally is hazardous,
a specific waste from an individual
facility meeting the listing description
may not be. For this reason, 40 CFR
§8 260.20 and 260.22 provide an
exclusion procedure, allowing persons
to demonstrate that a specific waste
from a particular generating facility
should not be regulated as a hazardous
waste,

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See 40 CFR 260.22(a) and
the background and documents for the
listed wastes. In addition, the
Hazardous and Solid Waste
Amendments (HSWA) of 1984 require
the Agency to consider factors
(including additional constituents) other
than those for which the waste was
listed, if there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
Accordingly, a petitioner also must
demonstrate that the waste does not
exhibit any of the hazardous waste
characteristics (i.e., ignitability,
reactivity, corrosivity, and EP toxicity),
and must present sufficient information
for the Agency to determine whether the
waste contains any other toxicants at
hazardous levels. See 40 CFR 260.22(a),
42 U.S.C. 6921(f), and the background
documents for the listed wastes.
Although wastes which are “delisted”
(.e., excluded) have been evaluated to
determine whether or not they exhibit
any of the characteristics of a hazardous
Wwaste, generators remain obligated to
determine whether or not their waste
remains non-hazardous based on the
hazardous waste characteristics.

In addition to wastes listed as
hazardous in 40 CFR 261.31 and 261.32,
residues from the treatment, storage, or
disposal of listed hazardous wastes and
mixtures containing hazardous wastes
also are eligible for exclusion and
remain hazardous wastes until
excluded. See 40 CFR 261.3(c) and (d)(2).
The substantive standard for “delisting"
a treatment residue or a mixture is the

Same as previously described for listed
wastes.

B. Approach Used to Evaluate This
Petition

In making a delisting determination,
the Agency evaluates each petitioned
waste against the listing criteria and
factors cited in 40 CFR 261.11(a)(2) and
(a)(3). If the Agency believes that the
waste remains hazardous based on the
factors for which the waste was
originally listed, EPA will proposed to
deny the petition. If, however, the
Agency agrees with the petitioner that
the waste is non-hazardous with respect
to the original listing criteria, EPA then
will evaluate the waste with respect to
other factors or criteria, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. The Agency considers
whether the waste is acutely toxic, and
considers the toxicity of the
constituents, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and any other additional
factors which may characterize the
petitioned waste,

The Agency is proposing to use such
information to identify plausible
exposure routes for hazardous
constituents present in the waste, and is
propoesing to use a fate and transport
model to predict the concentration of
hazardous constituents that may be
released from the petitioned waste after
disposal and to determine the potential
impact of the unregulated disposal of
Clay Equipment's petitioned waste on
human health and the environment.
Specifically, the model will be used to
predict compliance-point concentrations
which will be compared directly to the
health-based levels used in delisting
decision-making for particular
hazardous constituents.

EPA believes that the model
represents a reasonable worst-case
waste disposal scenario for the
petitioned waste, and that a reasonable
worst-case scenario is appropriate when
evaluating whether a waste should be
relieved of the protective management
constraints of RCRA Subtitle C. Because
a delisted waste is no longer subject to
hazardous waste control, the Agency is
generally unable to predict and does not
control how a waste will be managed
after delisting. Therefore, EPA currently
believes that it is inappropriate to
consider extensive site-specific factors.
For example, a generator may petition
the Agency for delisting of a metal
hydroxide sludge which is currently
being managed in an on-site landfill and

provide data on the nearest drinking
water well, permeability of the aquifer,
dispersivities, etc. If the Agency were to
base its evaluation solely on these site-
specific factors, the Agency might
conclude that the waste, at that specific
location, cannot affect the closest well,
and the Agency might grant the petition.
Upon promulgation of the exclusion,
however, the generator is under no
obligation to continue to manage the
waste at the on-site landfill.

In fact, it is likely that the generator
will either choose to send the delisted
waste off-site immediately, or will
eventually reach the capacity of the on-
site facility and subsequently send the
waste off-site to a facility which may
have very different hydrogeological and
exposure conditions.

The Agency also considers the
applicability of ground-wate monitoring
data to its evaluation of delisting
petitions. In this case, the Agency
determined that, because Clay
Equipment is seeking a delisting for
waste contained in an on-site surface
impoundment, ground-water monitoring
data collected from the area where Clay
stores the waste are necessary to
determine whether hazardous
constituents have migrated from the unit
to the underlying ground water. Because
the petitioned waste is stored on-site,
ground-water data collected from Clay
Equipment’s monitoring wells were
compared directly to the levels of
regulatory concern for particular
hazardous constituents detected in the
ground water and will help to
characterize the potential impact (if any)
of the unregulated disposal of Clay
Equipment's petitioned waste on human
health and the environment.

Finally, the Hazardous and Solid
Waste Amendments of 1984 specifically
require the Agency to provide notice
and an opportunity for comment before
granting or denying a final exclusion.
Thus, a final decision will not be made
on the petition proposed today until all
public comments (including those at
requested hearings, if any) are
addressed.

IL. Disposition of Petition

Clay Equipment Corporation, Cedar
Falls, lowa

1. Petition for Exclusion

Clay Equipment Corporation (Clay),
located in Cedar Falls, lowa,
manufactures agricultural equipment
and implements, of which
approximately 99 percent are ferrous
and one percent stainless steel. Clay
petitioned the Agency to exclude, on a
one-time basis, wastewater treatment
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sludges contained in a surface
impoundment that has not been in use
since April 1984. The petitioned wastes
are listed as EPA Hazardous Waste No.
FO06—"“Wastewater treatment sludges
from electroplating operations except
from the following processes: (1) Sulfuric
acid anodizing of aluminum; [2) tin
plating on carbon steel; (3) zinc plating
(segregated basis) on carbon steel; (4)
aluminum or zinc-aluminum plating on
carbon steel: (5) cleaning/stripping
associated with tin, zinc, and aluminum
plating on carbon steel; and (6] chemical
etching and milling of aluminum”; and
EPA Hazardous Waste No. F009—
“Spent stripping and cleaning bath
solutions from electroplating operations
where cyanides are used in the
process.” The listed constituents of
concern for FO08 are cadmium,
hexavalent chromium, nickel, and for
F009 are cyanide {complexed and salts).

Clay petitioned 1o exclude its waste
because it does not believe that the
waste meets the criteria for which it was
listed. Clay also believes that the waste
is not hazardous for any other reason
(Ze., there are no additional constituents
or factors that could cause the waste to
be hazardous). Review of this petition
included censideration of the criginal
listing criteria, as well as the additional
factors required by the Hazardous and
Solid Waste Amendments of 1284. See
section 222 of the Amendments, 42
U.5.C. 6921(f), and 40 CFR 260.22(d)~(4).
Today's proposal to grant this petition
for delisting is the result of the Agency's
evaluation of Clay's petition,

2. Background

Clay petitioned the Agency lo exclude
ils wastewater treatment sludge in May
1986 and subseguently provided
additional information to complete its
petition. Clay submitted (1) a detailed
description of its manufacturing and
wastewaler treatment processes; (2)
results frem total constituent analyses,
EP toxicity analyses, and Qily Waste EP
toxicity analyses for the EP toxic metals,
nickel, and cyanide; (3) results from
tatal constituent analyses for total
sulfide; (4) results from total oil and
grease analyses performed on
representative waste samples; (5) a list
of all the raw materials used in both the
manufacturing and treatment processes;
and (6) results from testing for the
characteristics of ignitability,
corrosivity, and reactivity.

For a nine-year period ending in April
1984, Clay discharged wastewater into
the subject surface impoundment from
two metal finishing operations. The
average depth of the wastewater in the
impoundment was four to five feet
during normal plant cperations. At

present only sludge remains in the
impoundment, ranging in depth from five
feet to two feet, with an average depth
of three feet.

Some procedural changes in the
manufacturing process at Clay's Cedar
Falls facility were made in April 1984,
when use of the surface impoundment
was discontinued. Prior to that time the
process consisted of two basic metal
finishing operations. The first operation
entailed galvanizing followed by
chromate conversion coating, and was
operated on two lines. The second
operation entailed surface preparation
for painting and paint removal, and
operated on one line.

As mentioned above, the galvanizing
and chromate conversion coating
processes were carried out on two lines,
a rack line and a barrel line. Each of
these lines consisted of three basic
process units: Cleaning, galvanizing, and
chromate conversion coating, The rack
galvanizing and chromate conversion
coating line operated in the following
sequence: Caustic (sodium hydroxide)
cleaning, celd rinsing, acid (sulfuric
acid] pickling, caustic {sodium
hydroxide) cleaning, zinc plating,
hypochlorite bathing, chrome bright
dipping, water rinsing, chrome bright
dipping, and hot water rinsing. The
barrel galvanizing and chromate
conversion coating line operated in the
following sequence: Caustic {sodium
hydroxide] cleaning, cold water rinsing,
acid [hydrochloric acid) pickling, warm
water rinsing, chrome bright dipping
and/or zinc plating, hot water rinsing,
and drying. Clay discharged the rinse
waters from both the rack and the barrel
galvanizing/chromate conversion
coating lines directly to their surface
impoundment. Additionally, the spent
caustic cleaning solutions and the spent
acid pickling solutions fram both the
rack and barrel galvanizing chromate
conversion coating lines were combined
for neutralization and discharged to the
surface impoundment.

The paint preparation and paint
removal process operated in
phosphate coating, cold water rinsing,
and bonderizing sequence. Clay
discharged the spent phosphating
solutions and the cold water rinsate
directly to their surface impoundment.

To collect representative samples
from surface impoundments like Clay's,
petitioners are normally requested to
divide the unit into four quadrants and
randomly collect five full-depth core
samples from each quadrant. The five
full-depth core samples are then
composited [mixed) by quadrant to
produce a total of four composite
samples (per impoundment). See “Test

Methods far Evaluating Solid Wastes:
Physical/Chemical Methods," U.5. EPA
Office of Solid Waste and Emergency
Response, Publication SW-846 (third
edition), November 19886, and *Petitions
to Delist Hazardous Wastes—A
Guideline Manual,” U.S, EPA Office of
Solid Waste (EPA/530-5W-003}, April
1985.

Clay collected sludge samples for
initial testing in September 1985.
Sampling of the surface impoundment
was conducted by dividing the area into
four quadrants, each of which was
further divided into grids of ten square
feet and numbered sequentially. Within
each quadrant, five grids were randomly
selected for sampling, and a full-depth
core sample was collected. The five full-
depth core samples from each guadrant
were combined to form ene composite
sample per quadrant for a total of four
composite gamples. These initial
samples were tested for EP leachate
concentrations but these EP results were
not considered in this petition
evaluation because the total oil and
grease content of the waste exceeded
one percent. (Wastes having more than
one percent total oil and grease may
either have significant concentrations of
the censtituents of concern in the il
phase, which would not be assessed, or
may have sufficient levels of oil and
grease to coat the solid phase of the
sample and interfere with the leaching
out of the metals. For this reason, the
Agency uses the Oily Waste EP (OWEP)
methodology when oil and grease
content exceed one percent. See SW-846
method number 1330.) In March 1966,
using the sample procedure, Clay
collected an additional four composite
samples and analyzed these samples
using the OWEP methodology.

Clay claims that the eight composite
samples {fourcollected in September
and four collected in March) adeqguately
assess any variation in constituent
concentrations of the waste since the
samples were full-depth (thus
representing possible variations in
constituent concentrations overtime)
and no new waste is to be added to the
impoundment.

3. Agency Analysis

Clay used SW-846 method numbers
7080 through 7760 to quantify the total
consfituent concentralions (f.e, mass of
a particular constituent per mass of
waste) of all the EP toxic metals and
nickel. Clay used EPA method number
332.5 to quantify the total constituent
concentration of cyanide and SW-846
method numbers 8010 and 9030 to
quantify the total constituent
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concentration of reactive cyanide and
reactive sulfide,

Using EPA method number 413.1
("EPA: Methods for Chemical Analysis
of Water and Wastes," 1979), Clay
determined that it waste had a
maximum oil and grease content of 2.1
percent. Clay used SW-846 method
number 1330 (OWEP) to quantify the
leachable concentrations (/.e., mass of a
particular constituent per unit volume of
extract) of the EP toxic metals, nickel,
and cyanide in its waste. (The cyanide
extraction was modified by using
distilled water instead of acetic acid in
order to prevent the volatilization of
cyanide. Analyses for OWEP leachable
concentrations of sulfide or reactive
sulfide are not necessary since the
Agency's level of regulatory concern for
reactive cyanide and reactive sulfide are
based on total constituent
concentrations,) Total constituent
analyses performed on the
impoundment sludge for the EP toxic
metals, nickel, cyanide, reactive
cyanide, and reactive sulfide revealed
the maximum concentrations presented
in Table 1.

TABLE 1,—MAXIMUM TOTAL CONSTITUENT
CONCENTRATIONS (PPM) IMPOUNDMENT
SLUDGE

OWEP
constituent
analyses

Constituents

Arsenic 14.0
Earium 86.0
Cadmium 1.8
Chromium 830.0
Lead 1,000.0
Mercury 0.93
Selenium ND (2.3)
Silver 0.82
Nickel 98

TABLE 1.—MAXIMUM TOTAL CONSTITUENT
CONCENTRATIONS (PPM) IMPOUNDMENT
SLUDGE—Continued

OWEP
constituent
analyses

Constituents

Cyanide
Reactive cyanide
Reactive sulfide

6,300.0
14.8
12.6

ND: Not Detected. Denctes concentration below
the detection limit shown in parenthesis,

The results from the March samples
subjected to the Oily Waste EP Toxicity
procedure were submitted to the Agency
in May 1986 and indicated very high
mobile metal concentrations (MMCs);
however, these results were not used
because the laboratory had encountered
analytical difficulties with the analysis
of the tetrahydrofuran/toluene extract.
As a result, these samples were re-
analyzed in February, 1987. Oily Waste
toxicity results (from the February, 1987
re-analysis) for the impoundment sludge
produced the maximum leachate
concentrations presented in Table 2.

TABLE 2.—MAxiMum OiLy EP CONCEN-
TRATIONS (PPM) IMPOUNDMENT SLUDGE

OWEP
leachate
concentra-
tions

Constituents

ND (0.034)
0.128
0.120
0.436

ND (0.12)

ND (0.002)

ND (0.017)

ND (0.010)
0.11

1011

ND: Not Detected. Denotes concentration below
the detection limit shown in parenthesis.

! Obtained using the regular EP toxicity procedure
using distilled water instead of acetic acid (to pre-
vent the volatization of cyanide) since an OWEP for
cyanide cannot be performed.

Detection limits represent the lowest
concentrations quantifiable by Clay
when using the appropriate SW-846 and
EPA analytical methods to analyze the
petitioned waste. (Detection limits may
vary according to the waste and waste
matrix being analyzed, i.e., the
“cleanliness"” of waste matrices varies
and “dirty" waste matrices may cause
interferences, thus raising the detection
limit.) Results from the characteristics
testing indicated that none of the
samples analyzed exhibited the
characteristics of ignitability,
corrosivity, or reactivity. See 40 CFR
§§ 261.21, 261.22, and 261.23.

Clay submitted a signed certification
stating that, based on the dimensions of
its surface impoundment, the surface
impoundment contains a maximum of
190 cubic yards of sludge. The Agency
reviews a petitioner’s estimates and, on
occasion, has requested a petitioner to
re-evaluate estimated waste volumes.
EPA accepts Clay's certified estimate of
190 cubic yards.

Table 3 presents ground-water
monitoring data from samples taken
from groundwater monitoring wells
upgradient and downgradient of the
surface impoundment on the indicated
dates.

TABLE 3.—CONCENTRATIONS OF EP Toxic METALS, NICKEL, AND CYANIDE IN GROUND WATER NEAR THE SUBJECT SURFACE

IMPOUNDMENT (PPM)

Upgradient

Downgradient

Well MW- Well MW-
1A 1B

Well MW-

Well MW-2 s

Well MW-3

Well MW-
4b

Arsenic:
Nov. 10, 1986
Dec, 2, 1988
Jan. 15, 1987

<0.001
0.005
<0.001

<0.001
0.003
<0.001

Feb. 14, 1987

0.007 <0.001

June 2, 1987...

Aug. 12, 1987 ..
Barium; !

Nov. 10, 1988
Cadium:

Nov. 10, 1886

Dec. 2, 1986

<0001
<0.001

<0.001
<0.001

0.2 <02
<01 <0.1

<0.0002
<0.001

<0.0002
<0.001

Jan, 15, 1987

<0.001

Feb. 14, 1987

<0.001

June 2, 1987

<0.001 <0.001

Aug. 12, 1987

<0.001
<0.001

<0.001
<0.001

<0.001
0.005
<0.001
0.002
<0.001
<0.001

<0.001
<0.001
<0.001
<0.001
<0.001
<0.001

<0.2 0.2
<01 <01

<0.0002
<0.001
<0.001
<0.001
<0.001
<0.001

<0.0002
<0.001
<0.001
<0.001
<0.001
<0.001




36074

Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 |/ Proposed Rules

TABLE 3.—CONCENTRATIONS OF EP Toxic METALS, NICKEL, AND CYANIDE IN GROUND WATER NEAR THE SUBJECT SURFACE

IMPOUNDMENT (PPM)—Continued

Upgradiant Downgradient
Waell MW~ MW- Waell MW~ Well MW-
il Bt Well MW-2 | Well MW-3 i L
Chromium:
TN - B, IS e e seampovormne oo basispe e sasiaiees s hmor et s e e e s 0.004 0.005 00038 0.003 0:.003 0.004
3 e A B Bt e MRSV s T L s et SO e I LR D 0.005 0.004 0.002 0.013 0.003 0.007
Jan, 15, 1987 <0.001 <0.001 <0.001 <0.001 < 0.001 0.001
Feb. 24, 1987 ........ <0.001 <0.001 <0001 <0.001 <o0Mm £0.001
T b 1 R S S B S o S I iy <0.001 <0.001 <0.001 <0001 <0001 <0.0c
Aug, 12, 1987 <0.001 <0.001 <0.001 <0001 <0Dp1 <D.0
Nickel:
Nov. 10, 1986 0.008 0.004 0.008 0.007 0.007 0.005
Dec. 2, 1985 0.010 0.001 0.010 0.004 0008 0.002
Jan. 15, 1987 0.006 0.001 0.006 0.004 0i007 0.001
Fab. 24, 1987 0.003 <0.001 <0.001 <0.001 <0:001 <0.001
June 2, 1887 0.006 0.003 0.001 0.001 0,001 <0.001
Aug. 12, 1987. 0.006 0.003 <0.001 <0.001 0.006 <0.00
Lead:
Nov. 10, 1888 0.003 0.009 <0.001 0.003 <000 0.003
Dec. 2, 1888 <0.001 <0.001 <0.001 <0.001 <0:001 <0.001
T B LS [ b e i O e e S A BRC  o 0.0G2 0.006 0.005 0.004 C.003 <0.00
Fab. 24, 1987 <0.001 <0.001 0.001 <0.001 0.001 <0.00
June 2, 1987 <0.001 <0,001 <0.001 <0.001 0.002 <000
Aug. 12, 1987 0.002 <0.001 <0.001 0.002 <0.001 <0.00
Metcury:
ot TR IMILE o e o et s i o2 B2 oy i <0.0005 0.0018 <0.0005 0.0026 < 00005 < 0.0005
Dec. 2, 1686 <0.0005 <0,0005 <0.0005 <0.0005 <0.0005 .00
Jan. 15, 1987 <0.0005 <0,0005 <0.0008 <0.0005 <D.0005
Fab. 24, 1987 <0.0005 <0.0005 <0.0005 <0.0005 <0.0005
June 2, 1987 <0.0005 <0.,0005 <0.0005 <0.0005 <0.0005
Aug. 12, 1987 <0.0005 <0.0005 <0.0005 <0.0005 <0.0005
Selenium: *
Nov. 10, 1886 <0.001 <0001 <0.001 <0.001 <0.001
Dec. 2, 1986 <0.001 <0.001 <0.001 <0.001 <0.001
Silvar; ?
Nov. 10, 1886 <0.0002 <0.0002 <0.0002 <0.0002 <0.0002
Dec. 2, 1986 <0.001 <0.001 <0.001 <0.001 <0.001
Cyanide:
Nov. 10, 1686 <0.02 <0.02 <002 <0.02 <002
Dec. 2, 1986 <002 <0.02 <0.02 <002 <002
Jan. 15, 1987 <0.02 <002 <0.02 <0.02 <0.02
Feb. 24, 1987 <003 <0.03 <0.03 <0.03 <0.03
June 2, 1986 <003 <0.03 <0.03 <0.03 <0.03
Aug. 12, 1987 <003 <0.03 <0.03 <0.03 <0.03

<: Denotes that the actual value Is below the detedtion limit specified in the table,

! Additional samples were not submitted for barium,

as components of any raw material

EPA does not generally verify
submitted test data before proposing
delisting decisions, and has not verified
the data upon which it proposes to grant
Clay's exclusion. The sworn affidavit
submitted with this petition binds the
petitioner to present truthful and
accurate results. The Agency, however,
has previously conducted a spot-check
sampling and analysis program to verify
the representative nature of the data for
some of the submitted petitions, aad
may select to visit this facility in the
future for spot-check sampling.

4. Agency Evaluation

The Agency is currently developing a
fate and transport model to evaluate the
potential behavior of westes managed in
surface impoundments. However, this
model is not ready for evaluating
delisting petitions. As a result, the
Agency has evaluated the petitioned

waste using its vertical and herizontal
spread (VHS) landfill model.! See 50 FR
7862 (February 26, 1985), 50 FR 58896
(November 27, 1885), and the RCRA
public docket for a detailed description
of the VHS model and its parameters.
As explained below, the Agency feels
that the VHS model, at this time, is
adequate for this delisting petition. The
Agency requests comments on the use of
the VHS model as applied to the
evaluation of Clay’s waste.

The primary difference expected
between the VHS model (used for the
petitioned waste) and a surface

1 When the Agency believes that the surface
impoundment model is sufficiently developed for
delisting decision-making, it intends to describe its
parameters and assumptions and request comments
on the model. Subsequent use of the mode! in the
evaluation of specific delisting petitions would be
proposed in the Federal Register. Also, the
appropristeness of its use for each specific petition
will be considered.

selenium, and sliver because these constituents were neither present in the impounded wste, nor identified

impoundment model is the consideration
(in the impoundment modelj of
hydraulic head, sorption, retardation,
and clogging. Hydraulic head is
expected to cause higher compliance
point concentrations.? Sorption,
retardation, and clogging, on the other

hand, are expected to result in lower

concentrations of the contaminants.® To

® Hydraulic head tends to force leachate intw the
aquifer, displacing ground water and resulting in
potentially higher concentrations at the recepior
well {i.e. compliance point).

? Sorption and retardation of dissclved
contaminants with the aguifer solids encountered
through migration in the ground water tend 1o
reduce the concentrations of the contaminants in
the aquifer. Clogging occurs in surface
impoundments when either fine material filtezs out
in the impoundment botlom materials, or whan fine
material setiles on the bottom of the impoundmen!
A potenfial result of clogging is the lowering of the
hydraulic conductivity of the impoundment button

Continued
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some extent, the mechanisms of
sorption, retardation, and clogging will
counteract hydraulic head. Until the
ongoing development of the surface
impoundment model is completed, it is
difficult to predict what impact, if any,
these competing mechanisms will have
on the caleulation of compliance point
concentrations. EPA feels that to delay
petition evaluations until such time as
other above) are developed would result
in the curtailment of delisting petition
processing: Delay is particularly
unwarranted where, as here, it is not
clear that the new analytical tool would
predict different constituent
concentrations and/or change EPA's
conclasion.

Furthermore, EPA believes that the
VHS meodel is currently adequate to
asgess the reasonabie worst-case
disposal scenario of wastes at surface
impoundments because the VHS landfill
model is conservative in all its
assumptions. Specifically, the VHS
landfill model does not account for the
likely reduction in the total
concentrations of hazardous
constituents occurring through
volatilization and degradation, thereby
providing an additional margin of safety,
regardless of whether the waste is
disposed of in a landfill or surface
impoundment scenario. Consequently,
the Agency believes that the application
of the VHS model, in this case,
adequately protects human health.

In this case, the Agency used the VHS
model to evaluate the mobility of all the
hazardous inorganic constituents
(except arsenic, lead, mercury, selenium,
and silver—see explanation below) from
Clay's waste. The Agency's evaluation,
using Clay’s estimate of 190 cubic yards
of waste and the maximum reported -
mobile metal conceritrations (OWEP
leachate concentrations) of the
constituents of concern, generated the
compliance-point concentrations listed
in Table 4. The Agency did not evaluate
the mobility of the remaining inorganic
constituents (i.e., arsenic, lead, mercury,
selenium, and silver) from Clay's waste
because they were not detected in the
OWEP extract using the that it is
inappropriate to evaluate non-
detectable concentrations of a
constituent of concern in its modeling
efforts if the non-detectable values were
obtained using appropriate analytical
methods. Specifically, if a constituent
cannot be detected (when using the

matesial to that which approaches the bydsaslic
conductivity of clay, thus reducing the leakage of
impoundment liquid into the aquifer.

appropriate analytical method] the
Agency assumes that the constituent is
not present and, therefore, does not
present a threat to either human health
or the environment.

TaBLE 4.—VHS MoODEL: COMPLIANCE-
POINT CONCENTRATIONS (PPM) IM-
POUNDMENT SLUDGE

Compliance-
point
concentra-
tions (ppm) *

Levels of

regulatory
concem

(ppm) *

Constituents

0.004 1.0
0.004 0.01
0.014 0.06
.004 0.5
0.0034 0.7

! Comgliance-point concentrations were generated
using results of the Oily Waste Extraction Procedure
for all constituents except %:mda oily waste
extraction for cyanide cannot

2 See “"Docket Report on Health-Based Regulatory
Levels and Solubilities Used in the Evaluabon of
Deiisting Petitions,” June 8, 1988, in the RCHA
public et.

Using the VHS model, the
impoundment sludge exhibited barium,
cadmium, chromium, nickel, and
cyanide levels at the compliance point
below the health-based levels used in
delisting decision making.

Lastly, the concentrations of reactive
cyanide and reactive sulfide in the
impoundment sludge (see Table 1) are
below the Agency's interim standards of
250 ppm and 500 ppm, respectively. See
internal Agency memorandum dated
July 12, 1985, regarding “Interim Agency
Thresholds for Toxic Gas Generation,"
in the RCRA public docket.

Based on the Agency's review of
Clay's manufacturing and waste
treatment process descriptions, raw
materials list, and material safety data
sheets, the Agency determined that
thiourea (an Appendix VIII hazardous
constituent] was present in trace
amounts in a product used in Clay's
manufacturing process. A mass balance
evaluation of the concentration of
thiourea in the raw material in relation
to the average annual volume of waste-
water generated indicated a maximum
concentration of thiourea in the waste of
2.0%10—* mg/l, which is below the
Agency’s health-based level of concern
(1.8X10—5 mg/l). The Agency has
determined that no other hazardous
constituents are likely to be present or
formed as reaction by-products in Clay's
waste. In addition, based on the test
results submitted by the petitioner,
pursuant to § 260.22, the waste does not
exhibit any of the characteristics of
ignitability, corrosivity, or reactivity.

See 40 CFR 261.21, 261.22, and 261.23.
The Agency also evaluated ground-
water monitoring data submitted by
Clay to determine whether there is any
ground-water contamination at the site,
The Agency believes that the ground-
water monitoring data were collected
from a system that is in compliance with
the requirements set forth in 40 CFR Part
265, Subpart F. After reviewing the
ground-water menitoring data presented
in Table 3, the Agency believes that the
one-time detection of mercury (on
November 10, 1986) in both the
upgradient and downgradient
monitoring wells was a resull of either
laboratory error or analytical
interferences. This determination is
based both upon the fact that mercury is
not a component of any raw material
used at the facility, and upon the low
total constituent concentration of
mercury in the impounded waste. No
other indications of ground-water
contamination above the Agency's
health-based levels were discovered.

5. Conclusion

The Agency believes that Clay has
successfully demonstrated that the
subiect F006 and F009 wastewater
treatment sludge is non-hazardous. The
Agency considers the sampling
procedures used by Clay to be adeguate,
and believes that the reported analytical
data are representative of the subject
waste. Although the facility did not
perform as a job shop or have seasonal
product variations, the Agency believes
that over time there were variations in
Clay's manufacturing and waste
treatment processes (e.g., prior to 1980,
spent plating solutions were probably
discharged directly to the surface
impoundment). However, the Agency is
not concerned with the possible
variations in constituent concentrations,
both because by randomly collecting
complete-depth core samples, Clay
adequately assessed any horizontal or
vertical variation (produced over time)
in constituent concentrations.

The Agency, therefore, is proposing
that Clay's wastewaler treatment sludge
contained i its en-sile surface
impoundment be considered non-
hazardous, as it should not present a
hazard to either human health or the
environment. The Agerncy proposes to
grant a one-time exclusion to Clay
Equipment Corporaticn, lecated in
Cedar Falls, lowa, for its wastewater
treatment sludge to grant a ene-time
exclusion to Clay Equipment
Corporation, listed as EPA Hazardous
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Waste Nos. F006 and F009 disposed of
its surface impoundment. If the
proposed rule becomes effective, the
wastewater treatment sludge should no
longer be subject to regulation under 40
CFR Parts 262 through 268 and the
permitting standards of 40 CFR Part 270.
If made final, the exclusion will only
apply to the wastewater treatment
sludge contained in Clay's on-site
surface impoundment.

Although management of the waste
covered by this petition would be
relieved from Subtitle C jurisdiction
upon final promulgation of an exclusion,
the generator of a delisted waste must
either treat, store, or dipose of the waste
in an on-site facility, or ensure that the
waste is delivered to an off-site storage,
treatment or disposal facility, either of
which is permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste.
Alternatively, the delisted waste may be
delivered to a facility which beneficially
uses or reuses, or legitimately recycles
or reclaims the waste; or treats the
waste prior to such beneficial use, reuse,
recycling, or reclamation.

111, Effective Date

This rule, if promulgated, will become
effective immediately. The Hazardous
and Solid Waste Amendments of 1984
amended section 3010 of RCRA to allow
rules to become effective in less than six
months when the regulated community
does not need the six-month period to
come into compliance. That is the case
here because this rule, if promulgated,
would reduce, rather than increase, the
existing requirements for persons
generating hazardous wastes. In light of
the unnecessary hardship and expense
which would be imposed on this
petitioner by an effective date six
months after promulgation and the fact
that a six-month deadline is not
necessary to achieve the purpose of
section 3010, we believe that this
exclusion should be effective
immediately upon promulgation. These
reasons also provide a basis for making
this rule effective immediately, upon
promulgation, under the Administrative
Procedures Act, pursuant to 5 U.S.C.
553(d).

IV. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This proposal to grant an
exclusion is not major since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of

EPA's hazardous waste management
regulations. This reduction would be
achieved by excluding a waste
generated at one facility from EPA's list
of hazardous wastes, thereby enabling
this facility to treat its waste as non-
hazardous. There is no additional
impact, therefore, due to today's rule.
This proposal is not a major regulation,
therefore, no Regulatory Impact
Analysis is required.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator may
certify, however, that the rule will not
have a significant economic impact on a
substantial number of small entities.

This amendment, if promulgated, will
not have an adverse economic impact
on small entities since its effect would
be to reduce the overall costs of EPA’s
hazardous waste regulations and would
be limited to one facility. Accordingly, I
hereby certify that this proposed
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis,

VL. List of Subjects in 40 CFR Part 261

Hazardous materials, Waste
treatment and disposal, Recycling.
Date: September 8, 1988.
Jeffery D. Denit,
Deputy Director, Office of Solid Waste.

For the reasons set out in the
preamble, 40 CFR Part 261 is proposed
to be amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for Part 261
continues to read as follows:

Authority: Secs. 1008, 2002(a), 3001, and
3002 of the Solid Waste Disposal Ac, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended [42 U.S.C.
6905, 6912(a), 6921, and 6922].

2.In table 1 of Appendix IX, add the
following wastestreams in alphabetical
order:

Appendix IX—Waste Excluded Under
§§260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM
NON-SPECIFIC SOURCES

Facility Address Waste description
Clay Cedar Falls, Dewatered
Equipment lowa. wastewater
a- treatment sludges
tion, (EPA Hazardous

Waste No. FO06)
and spent cyanide
bath solutions
(EPA Hazardous
Waste No. F009)
generated from
electroplating
operationrs and
disposed in an on-
site surface
impoundment. This
is a one-time
exclusion,

[FR Doc. 88-21161 Filed 9-15-88; 8:45 am)]
BILLING CODE 6580-50-M

40 CFR Part 721
[OPTS-50567; FRL-3448-5]

Benzenamine, 4-chloro-2-methyl-;
Benzenamine, 4-chioro-2-methyl-,
Hydrochloride; Benzenamine, 2-
chloro-6-methyl-; Proposed Significant
New Use of Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SuMmMARY: EPA is proposing a significant
new use rule (SNUR) under section
5(a)(2) of the Toxic Substances Control
Act (TSCA) which would require
persons to notify EPA at least 90 days
before commencing the manufacture,
import, or processing of benzenamine, 4-
chloro-2-methyl- (CAS Number 95-69-2);
benzenamine, 4-chloro-2-methyl-,
hydrochloride (CAS Number 3165-93-3);
or benzenamine, 2-chloro-6-methyl-
(CAS Number 87-63-8) for any use. EPA
believes that this action is necessary
because these substances may be
hazardous to human health, and any use
of these substances and activities
associated with such use may result in
significant human exposure, The notice
would furnish EPA with the information
needed to evaluate the intended use and
associated activities, and an opportunity
to protect against potentially adverse
exposure to the chemical substances
before it can cccur.

DATE: Written comments should be
submitted to EPA by October 17, 1988.
ADDRESS: Since come comments may
contain confidential business
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information (CBI), all comments should
Lie sent in triplicate to: TSCA Document
Processing Center (TS-790]), Office of
Toxic Substances, Environmental
Protection Agency, Room [-100, 461 M
Street SW., Washington, DC 20460.

Comments should include the docket
control number OPTS-50567,
Nonconfidential comments on this
proposed rule will be placed in the
iulemaking record and will be available
for public inspection. Unit X of this
preamble containg additional
information on submitting comments
centaining CBL .
FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Acting Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Room EB-44, 401 M
Street SW., Washington, DC 20460,
Telephone: (202) 554-1404, TDD: {202)
534-0551.

SUPPLEMENTARY INFORMATION: The
proposed SNUR for 4-COT, 4-COT
hydrochloride, and 68-COT would require
persons to notify EPA at least 90 days
before commeneing the manufacture,
import, or processing of these
substances for any use. The required
notice would provide EPA with the
information needed to evaluate an
intended use and associated activities,
and an opportunity to protect against
potentially adverse exposure to 4-COT,
4-COT hydrochloride, and 8-COT before
it can occur.

Public reporting burden for this
collection of information is estimated to
vary from 30 to 170 hours per response,
with an average of 100 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed. and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S, Environmental Protection
Agency, 401 M St. SW., Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, marked “Attention: Desk
Officer for EPA."

L Authority

Section 5{a)(2) of TSCA 15 U.S.C.
2604(a}(2)) authorizes EPA to determine
th{sl a use of a chemical substance is a
"significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2).
Once EPA determines that a use of a

chemical substance is a significant new
use, section 5{a)(1)(B) of TSCA requires
persons to submit a notice to EPA at
least 80 days before they manufacture,
import, or process the substance for that
use.

Persons subject to this SNUR would
comply with the same notice
requirements and EPA regulatory
procedures as submitters of
premanufacture notices (PMNs] under
section 5{(a)(1){A] of TSCA. In particular,
these requirements include the
information submission requirements of
section 5 (b) and (d](1), the exemptions
authorized by section 5(h) {1}, (2}, (3},
and (5), and the regulations at 40 CFR
Part 720. Once EPA receives a SNUR
notice, EPA may take regulatory action
under section 5{e), 5(f}, 8, or 7 to control
the activities for which it has received a
SNUR notice. If EPA does not take
action, section 5{g) of TSCA reauires
EPA to explain in the Federal Register
its reasons for not taking action.

Persons who intend to export a
substance identified in a proposed or
final SNUR are subject to the export
notification provisions of TSCA section
12(b). The regulations that interpret
section 12(b) appear at 40 CFR Part 707.

I1. Applicability of General Provisions

In the Federal Register of September
5, 1984 (49 FR 35011), EPA promulgated
general regulatory provisions applicable
to SNURs (40 CFR Part 721, Subpart A).
The general provisions are discussed in
detail in that Federal Registes notice,
and interested persons should refer to
that document for further information.
On July 27, 1988, EPA promulgated
amendments to the general provisions
(53 FR 28354) which would apply to this
proposed SNUR except as provided in
proposed § 721.462(b)(1). The entire text
of Subpart A was published in that
document; interested parties should
refer to it for further information.

1. Summary of This Proposed Rule

The chemical substances which are
the subjects of this proposed SNUR are
benzenamine, 4-chloro-2-methyl- (4-
COT, CAS Number 95-69-2);
benzenamine, 4-chloro-2-methy!-,
hydrochloride (4-COT hydrochloride,
CAS Number 3185-83-3); and
benzenamine, 2-chloro-6-methyl- (6~
COT, CAS Number 87-63-8). EPA is
proposing to designate any use of these
chemical substances as a significant
new use. Thus, this proposed rule would
require persons who intend to
manufacture, import, or process 4-COT,
4-COT hydrochleride, or 6-COT for any
use to notify EPA at least 90 days before
such manufacture, import, or processing.

IV. Background Information On 4-COT,
4-COT Hydrochloride, and 6-COT

A. Production and Use Data

4-COT, synonymously known as 4-
chloro-2-methyl benzenamine, 4-chloro-
o-toluidine, 4-chloro-2-methylaniline, p-
chloro-o-toluidine, 2-aming-5-
chlorotoluene, 5-chloro-2-amino toluene,
azoic diazo component 11, 3-chloro-6-
amino toluene, 4-chloro-2-foluidine, and
4-chloro-G-methylanilin, has been used
in the past to produce azc dyes for
cotton, silk, acetale, and nylon; as an
intermediate for the production of C.L
Pigment Red 7 and C.I. Pigment Yellow
49; and to produce chloridimeform, an
insecticide used solely on cotton in the
United States. 4-COT hydrocholride has
been used in the past to produce azo
dyes. 8-COT, also known as 2-chloro-6-
methyl benzenamine and 8-chloro-o-
toluidine, has been used in the past as a
chemical intermediate,

EPA reviewed the TSCA Chemical
Substance Inventory data base and
other information sources to identify
current manufacturers, importers, and
processors of 4-COT, 4COT
hydrochloride, and 6-COT. The review
indicates that all production and
importation of the chemical substances
in the United States has been
discontinued. EPA contact with the last
known U.S. producer of 4-COT revealed
that all U.S. production was
discontinued in 1979 due to low profits
and demand, and all impertation and
distribution of the substance was
discontinued in 1986. It is not likely that
4-COT has been processed or used since
early 1987. EPA review of the TSCA
Chemical Substance Inventory data
base for 4-COT hydrochleride and 6-
COT production revealed no production
or importation volume for either
substance in 1977. Similarly, review of
production volume reported in response
to the TSCA Inventory Update Rule (40
CFR Part 710, Subpart B) revealed no
producers or importers of 4-COT
hydrochloride or 6-COT in 1986. Based
on these data, EPA has concluded that it
is not likely that either 4-COT
hydrochloride or 6-COT has been
processed or used for several years.

B. Human Health Effecis

A recent TSCA section 8(e)
submission from a former manufacturer
of 4-COT and 6-COT reported that 8
cases of human bladder cancer from an
exposed group of 117 workers be linked
to chronic exposure to the chemical
substances. Inadequate data prevent a
definitive conclusion as to which
substance or substances produced the
cause and effect relationship. However,
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other substances having structures
analogous to 4-COT and 6-COT present
suspected human health risks associated
with exposure. For example, ortho-
toluidine hydrochloride (CAS No. 636-
21-5) is recognized as a carcinogen in
experimental animals by the
International Agency for Research on
Cancer (IARC) and the National Cancer
Institute Bioassay Program. Moreover,
the IARC Working Group has stated that
ortho-toluidine should be regarded, for
practical purposes, as if it presented a
carcinogenic risk to humans (see Unit X
for draft Chemical Hazard Information
Profile on o-toluidine).

Results from a 1978 National Cancer
Institute bicassay indicate that exposure
to 4-COT hydrochloride causes
hemangiosarcoma and hemangioma in
mice. Based on these findings, the EPA
Carcinogen Assessment Group (CAG)
has classified 4-COT as a “Group 2"
probable human carcinogen (see Unit X
for reference “Health and
Environmental Effects Profile"
document). Because 4-COT
hydrochloride can be considered
toxicologically equivalent to 4-COT,
adverse human health effects of the
base substance can be inferred from the
hydrochloride, and vice versa, EPA at
this time has no human health effects
data definite enough to permit a final
conclusion to be drawn regarding
human health risks for 6-COT. However,
based on a through evaluation of the
existing health data, EPA has concluded
that 4-COT, 4-COT hydrochloride, and
6-COT may present a risk of injury to
human health,

C. Past and Current Exposure Data

EPA has little data on actual numbers
of persons who have been exposed to 4-
COT, 4-COT hydrochloride, or 6-COT, or
at what levels. Current known
exposures are limited to those resulting
from any residues or previously
manufactured or imported 4-COT, 4-
COT hydrochioride, and 6-COT in the
environment.

V. Objectives and Rationale For The
Rule

To determine what would constitute a
significant new use of 4-COT, 4-COT
hydrochloride, and 6-COT, EPA
considered relevant information on the
toxicity of the substances, likely
exposures associated with possible
uses, and the four factors listed in
section 5(a)(2) of TSCA. Based on these
considerations, EPA wishes to achieve
the following objectives with regard to
the significant new use that is
designated in this rule:

1. EPA wants to ensure that it would
receive notice of any company's intent

to manufacture, import, or process 4-
COT, 4-COT hydrochloride, or 8-COT
for any use before that activity begins.

2. EPA wants to ensure that it would
have an opportunity to review and
evaluate data submitted in a significant
new use notice before the notice
submitter begins manufacturing,
importing, or processing 4-COT, 4-COT
hydrochloride, or 8-COT for any use.

3. EPA wants to ensure that it would
be able to regulate prospective
manufacturers, importers, or processors
of 4-COT, 4-COT hydrochloride, and 6-
COT before any manufacturing,
importing or processing of these
substances occurs, provided that the
degree of potential health and
environmental risk is sufficient to
warrant such regulation.

4-COT, 4-COT hydrochloride, and 6-
COT are possible human carcinogens
and are not currently not manufactured,
imported, processed, or used in the U.S.
according to data available to EPA.
Neither 4-COT, 4-COT hydrochloride,
nor 6-COT is currently subject to any
Federal regulation that would notify the
Federal Government of activities that
might result in adverse exposures to
these substances or provide a regulatory
mechanism that could protect human
health from potentially adverse
exposures before they occurred.

EPA believes that the resumption of
any use of these substances, and their
related manufacture, import, or
processing, has a high potential to
increase the magnitude and duration of
exposure to these substances from that
which currently exists. Given the
toxicity and potential toxicity of these
substances, the reasonably anticipated
situations that could result in exposure,
and the lack of sufficient regulatory
controls, individuals could be exposed
to 4-COT, 4-COT hydrochloride, or 6-
COT at levels which may result in
adverse effects. For the foregoing
reasons, EPA has designate any use of
4-COT, 4-COT hydrochloride, and 6-
COT as a significant new use.

Because EPA is concerned about
potential exposure during the entire life
cycle of 4-COT, 4-COT hydrochloride,
and 6-COT, EPA is proposing to modify
§ 721.5(a)(2) to require any prospective
manufacturer, importer, or processor of
4-COT, 4-COT hydrochloride, or 6-COT,
who intends to distribute the substance
in commerce, to submit a notice.

VI. Alternatives

Before proposing this SNUR, EPA
considered the following alternative
regulatory actions for 4-COT, 4-COT
hydrochloride, and 6-COT:

1. One alternative would be to
promulgate a section 8(a) reporting rule

for these substances. Under such a rule,
EPA could require any person to report
information to EPA when they intend to
manufacture, import, or process the
substances for any use, However, for
these particular substances, the use of
section 8(a) rather than SNUR authority
would have several drawbacks. First,
EPA would not receive sufficient
advance notification of the intended
activity, nor would it be able to take
immediate follow-up regulatory action
under section 5(e) or 5(f) to prohibit or
limit the activity. In addition, EPA may
not receive important information from
small businesses, because such firms are
exempt from section 8(a) reporting
requirements. In view of the level of
health concern for 4-COT, 4-COT
hydrochloride, and 6-COT, EPA believes
that a section 8(a) rule for these
substances would not meet EPA's
regulatory objectives.

2. Regulate the substances under
section 8 of TSCA. However, EPA may
regulate under section 6 only if there is a
reasonable basis to conclude that the
manufacture, importation, processing,
distribution in commerce, use, or
disposal of a substance or mixture
“presents or will present"” an
unreasonable risk of injury to human
health or the environment. There is
insufficient information about
prospective manufacturing, importation,
or processing operations or human
health effects at this time to enable EPA
to make a conclusive determination of
risk. Therefore, EPA is not able at this
time to take action under section 6 to
regulate 4-COT, 4-COT hydrochloride,
or 6-COT.

VII. Applicability of Proposed Rule To
Uses Occurring Before Promulgation of
Final Rule

EPA believes that the intent of section
5{a)(1)(B) is besl served by designating a
use as a significant new use as of the
proposal date of the SNUR rather than
as of the promulgation of the final rule.
If uses begun during the proposal period
of a SNUR were considered ongoing as
of the date of promulgation, it would be
difficult for EPA to establish SNUR
notice requirements, because any person
could defeat the SNUR by initiating the
proposed significant new use before the
rule became final; this interpretation of
section 5 would make it extremely
difficult for EPA to establish SNUR
notice requirements.

Persons who begin commercial
manufacture, importation, or processing
of 4-COT, 4-COT hydrochloride, or 6-
COT for a significant new use
designated in this rule between proposal
and promulgation of the SNUR may
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comply with this proposed SNUR before
it is promulgated. If a person were to
meet the conditions of advance
compliance as codified at § 721.45(h) (53
FR 28354, July 27, 1988), the person will
be considered to have met the
requirements of the final SNUR for those
activities. If persons who begin
commercial manufacture, importation,
or processing of the substance between
proposal and promulgation of the SNUR
do not meet the conditions of advance
compliance, they must cease that
activity before the effective date of the
rule. To resume their activities, these
persons would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires. EPA
recognizes that this interpretation of
TSCA may disrupt the commercial
activities of persons who begin
manufacturing, importing, or processing
4-COT, 4-COT hydrochloride, or 6-COT
for a significant new use during the
proposal period of this SNUR. However,
this proposed rule constitutes notice of
that potential disruption, and persons
who commence the proposed significant
new use prior to promulgation of the
SNUR do so at their own risk,

VIIL Economic Analysis

EPA has evaluated the potential costs
of establishing significant new use
notice requirements for potential
manufacturers, importers, and
processors of 4-COT, 4-COT
hydrochloride, and 6-COT. EPA's
complete economic analysis is available
in the public record for this proposed
rule (OPTS-50567).

IX. Comments Containing Confidential
Business Information

Any person who submits comments
claimed as confidential business
information must mark the comments as
“confidential,” “trade secret,” or other
appropriate designation. Comments not
claimed as confidential at the time of
submission will be placed in the public
file. Any comments marked as
confidential will be treated in
accordance with the procedures in 40
CFR Part 2. EPA requests that any party
submitting confidential comments
prepare and submit a public version of
the comments that EPA can place in the
public file,

X. Rulemaking Record

EPA has established a record for this
rulemaking (docket control number
OPTS-50567). The record includes basic
information considered by EPA in
developing this proposed rule. EPA will
supplement the record with additional

information as it is received. The record
now includes the following:

1. This proposed rule.

2. The economic analysis of this
proposed rule,

3. Draft Health and Environmental
Effects Profile for 4-chloro-2-methyl
benzenamine and 4-chloro-2-methyl
benzenamine hydrochloride.

4. TSCA section 8(e) submission
(BEHQ-0986-0634 et seq.).

5. Draft Chemical Hazard Information
Profile for o-toluidine.

EPA will accept additional materials
for inclusion in the record at any time
between this proposal and designation
of the complete record. EPA will identify
the complete rulemaking record by the
date of promulgation. A public version
of this record containing nonconfidential
copies is available for reviewing and
copying from 8 a.m. to 4 p.m., Monday
through Friday, except legal holidays, in
the TSCA Public Docket Office, located
at Room NE-G004, 401 M Street, SW.,
Washington, DC.

XI. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is “major”
and therefore requires a Regulatory
Impact Analysis. EPA has determined
that this proposed rule would not be a
“major” rule because it would not have
an effect on the economy of $100 million
or more, and it would not have a
significant effect on competition, costs,
or prices. While there is no precise way
to calculate the total annual cost of
compliance with this rule, EPA
estimates that the reporting cost for
submitting a significant new use notice
would be approximately $1,400 to $8,000,
EPA believes that, because of the nature
of the rule and the substances involved,
there would be few significant new use
notices submitted. Furthermore, while
the expense of a notice and the
uncertainty of possible EPA regulation
may discourage certain innovation, that
impact would be limited because such
factors are unlikely to discourage an
innovation that has high potential value.

This regulation was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order 12291.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that this proposed rule would not have a
significant impact on a substantial
number of small businesses, EPA has
not determined whether parties affected
by this rule would likely be small

businesses. However, EPA expects to
receive few SNUR notices for the
substances. Therefore, the Agency
believes that the number of small
businesses affected by this rule would
not be substantial, even if all of the
SNUR notice submitters were small
firms.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in this
proposed rule under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and has assigned OMB
control number 2070-0038.

Public reporting burden for this
collection of information is estimated to
vary from 30 to 170 hours per response,
with an average of 100 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and competing and
reviewing the collection of information.

Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S, Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20480; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, marked
“Attention: Desk Officer for EPA." The
final rule will respond to any OMB or
public comments on the information
collection requirements contained in this
proposal.

List of Subjects in 40 CFR Part 721

Chemicals, Environmental protection,
Hazardous materials, Reporting and
recordkeeping requirements, Significant
new uses.

Dated: Augus! 31, 1988,
Victor J. Kimim,
Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, it is proposed that 40 CFR
Part 721 be amended as follows:

PART 721—[AMENDED]

1, The authority citation for Part 721
would continue to read as follows:
Authority: 15 U.S.C. 2604 and 2607.

2. By adding new § 721.462 to read as
follows:

§ 721.462 Benzenamine, 4-chioro-2-
methyl-; benzenamine, 4-chloro-2-methyl-,
hydrochloride; and benzenamine, 2-chloro-
€-methyl-.

(a) Chemical substances and
significant new use subject to reporting.
(1) The chemical substances
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benzenamine, 4-chloro-2-methyl- (CAS
Number 95-69-2); benzenamine, 4-
chlore-2-methyl-, hydrochioride (CAS
Number:3165-83-8); and benzenamine,
2-chlore-6-methyl- (CAS Number 87-63-
6) are subject to reporting under this
section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new use is: Any
use,

(b) Specific requirements. The
provisions of Subpart A of this Part
apply to this section except as modified
by this paragraph:

(1) Persons who must report. Section
721.5 applies to this section except for
§ 721.5{a)(2). A person who intends to
manufacture, import, or process for
commercial purposes a substance
identified in paragraph (a)(1) of this
section and intends to distribute the
substance in commerce must submit a
significant new use notice.

(2) [Reserved].

(Approved by the Office of Management and
Budget under OMB control number 2070~
0038)

[FR Doc. 88-21160 Filed 9-15-88; 8:45 am|
BILLING CODE 6580-50+M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket'No. 88-388, AM-6389]

Radio Broadcasting Services; Rogers
City, I

AGENCY: Federal Communications
Commission.

ACTION: Proposed nule.

summARY: This document requests
comments on a petition filed by Seuth
Radio Group, Inc., proposing the
substitution of Channel 244C2 for
Channel 248A at Rogers City, Michigan,
and modification of its license for
Station WMLQ to specify the higher
class channel. Canadian concurrence
will be sought for the allotment of
Channel 244C2 at Rogers City. The
coordinates for Channel 244C2 are 45—
25-17 and 83-49-00,

DATES: Comments must be filed on or
before October 28, 1988, and reply
comments on or before November 14,
1988.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, orits counsél or.consultant,
as follows: Julian P. Freret, Booth, Freret
& Imlay, 1920 N Street, NW,, Suite 520,

Washington, DC. 20036 {Counsel for the
petitioner).

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.
SUPPLEMENTARY INFGRMATION: This is a
summary of the Cammission’s Notice of
Proposed Rule Making, MM Dacket No.
88-398, adopted August 5, 1988, and
released September 7, 1988. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 230), 1918 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Suite 140,
Washington, DC. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the publlic should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel aliotments.
See 47 OFR 1.1204(b) for rules governing
permissible ex parie contacts.

Fer information regarding proper filing
pracedures for comments, See 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radie broadcasting.
Federal Communications Commission.

Steve Kaminer,

DeputyChief, Policy and Rules Division,
Mass Media Bureau.

[FR Doc. 88-21123 Filed 9-15-88; 8:45 am]
BILLING CODE 8712-01-M

47 CFR Part 76
[BC Docket No. 82-434; FCC 88-271]

Cable Television; Regulations To
Eliminate the Prohibition on Common
Ownership of Cable Television
Systems and National Television
Networks

AGENCY: Federal Communciations
Commission.

ACTION: Proposed rule.

SUMMARY: This Further Notice solicits
comments on the continued validity of
the Commission's network-cable cross-
ownership rule, which prohibits the
ownership of cable television systems
by the national television networks.
Although the Commission initiated this

proceeding in 1982, no final action has
been taken. In light of developments in
the video marketplace during the
intervening years since the proceeding
was initiated, this Further Notice invites
further comments on our eriginal
proposal te eliminate the network-cable
cross-ownership rule.

DATE: Comments must be filed on or
before October 24, 1988, and reply
comments on or before November 8,
1988.

ADDRESS: Federal Communciations
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Michele Farquhar, Policy and Rules
Division, Mass Media Bureau, (202) 632~
7792,

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Further
Notice of Proposed Rulemaking in BC
Docket 82-434, adopted August 4, 1888,
and released on September 6, 1988. The
full text of this Commission notice is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Summary of Further Netice of Propesed
Rulemaking (Further Notice)

1. The Commission adopted a Notice
of Proposed Rulemaking (Notice)
propesing the elimination of the rule
which prohibits common ewnership of
cable television systems and national
television networks (hereinafter the
“network-cable cross-ownership' rule)
on July 15, 1982. (47 FR 39212, September
7, 1982.) The Notice solicited comments
on the proposed abolition of the rule and
the possible development of a
framework for analyzing media
ownershipissues. In light of the
developments in the video marketplace
during the six years since the Notice
was released, this Further Notice would
invite further comments on our original
proposal to eliminate the network-cable
cross-ownership rule.

2."The Commission first adopted this
restriction in 1970. After several years of
experience with this rule, however,
doubts began to arise as to its necessity
or appropriateness. For example, the
1280 final report of the Commission's
Network Inquiry Special Staff concluded
that network entry into cable television
could increase competition, enhance
efficiency, and improve the quality of
cable service to-advertisers and
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viewers. Another study, released by the
Commision's Office of Plans and Policy
(OPP) in 1984, found that the possibility
of anticompetitive or other adverse
behavior by network owners of cable
systems would be limited by strong
consumer demand for cable services, the
regulatory power of the franchise
authorities, and the availability of
alternative transmission techniques.

3. Based in part of these studies, the
Commission issued the initial Notice in
this proceeding in 1982, suggesting that
the basis for the network-cable cross-
ownership rule might no longer be valid,
especially in light of the growth in the
video marketplace in general and the
development of cable television services
in particular. In response to that Notice
thirty parties submitted comments or
replies.

4. In the six years since the Notice in
this proceeding was issued, there
appears to have been a number of
relevant developments concerning the
cable industry and the national
television networks which could have a
bearing on this proceeding. For example,
the National Telecommunications and
Information Administration (NTIA)
issued a report on June 15, 1988, which
concluded that broadcast television
networks should no longer be prevented
from owning cable systems.

5. In addition, there have been
significant changes in the regulatory
environment. For example, the 1984
Cable Act completely revised our cable
regulations, In addition, the elimination
of our must carry rules and reimposition
of our synidcated exclusivity rules
changed the competitive relationship
between cable and broadcasting. In this
regard, we solicit comment on whether
network ownership of cable systems in
markets where they have affiliated
stations may influence the negotiation of
affiliation contracts, Similarly, absent
must carry, how does network affiliation
with a local station and ownership of a
cable system in the same market affect
the competitive position of other
broadcast facilities in that market.

Ex Parte Contacts

6. This is a nonrestricted notice and
comment rulemaking proceeding. See
§1.1231 of the Commission’s Rules, 47
CFR 1,1231, for rules governing
permissible ex parte contacts.

Initial Regulatory Flexibility Act
Statement

7. We preliminarily conclude that the
proposed elimination of the network-
cable cross-ownership rule will not have
a significant economic impact on most
small cable systems, However, to the
extent that networks purchase existing

small cable systems, the systems may
benefit from the expertise of the
network, or from the possible infusion of
additional capital into the cable system.

8. The Secretary shall cause a copy of
this Further Notice to be sent to the
Chief Counsel for Advocacy of the Small
Business Adminsitration in accordance
with section 603(a) of the Regulatory
Flexibility Act, Pub. L. 96-354, 94 Stat.
1164, 5 U.5.C. 601 e¢ seq. (1981).

Paperwork Reduction Act Statement

9. The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to contain no new or modified
requirement or burden upon the public.
Implementation of any new or modified
requirement or burden will be subject to
approval by the Office of Management
and Budget as prescribed by the Act.

Comments

10. Pursuant to applicable procedures
set forth in §§ 1.415 and 1.419 of the
Commission’s Rules, 47 CFR 1.415 and
1,419, interested parties may file
comments on or before October 24, 1988
and reply comments on or before
November 8, 1988. All relevant and
timely comments will be considered by
the Commission before final action is
taken in this proceeding.

List of Subjects in 47 CFR Part 76

Diversification of Control.

Federal Communications Commission.
H. Walker Feaster, II,

Acting Secretary.

[FR Doc. 8821124 Filed 9-15-88; 8:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

4S CFR Part 1152
[Ex Parte No. 274 (Sub. 20)]

Rail Abandonments; Avoidability of
Property Tax Expense Under the Unit
Method of Assessment

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is
requesting public comment on a
proposal to change the way property
taxes are treated in abandonment
proceedings. The change is intended to
ensure that a railroad recovers property
taxes as an aaviodable cost only if it
experiences an actual decrease in its
overall property tax liability following

abandonment. This avoidability problem
occurs primarily in jurisdictions that
base their propoerty tax on a so-called
“unit" method of assessment. The
Commission proposes requiring the
abandoning carrier to submit evidence
substantiating the actual tax savings it
will experience in affected unitary
jurisdictions if the railroad argues that
savings would occur. Without sufficient
proof, the Commission would decline to
accept as avoidable the property taxes
the carrier has assigned to the line.

DATES: Comments are due October 17,
1988.

ADDRESSES: Send pleadings (original
and 10 copies) referring to Ex Parte No.
274 (Sub-No. 20) to: Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423,

FOR FURTHER INFORMATION CONTACT:

Joseph H. Dettmar, (202) 275~7245.
[TDD for hearing impaired: (202) 275-

1721].

SUPPLEMENTARY INFORMATION: The term
“avoidable cost” is defined in 49 U.S.C.
10905(a) as “all expenses that would be
incurred by a rail carrier in providing
transportation that would not be
incurred if the railroad line over which
the transportation was provided were
abandoned or if the transportation were
discontinued.” In reviewing the merits of
an abandonment application, the
Commission uses avoidable costs to
determine the financial burden the
carrier would incur from continued
operation of the line. This burden is
relevant to our ultimate determination of
whether the public convenience and
necessity require or permit the
abandonment under 49 U.S.C. 10903.
Avoidable costs are also relevant to
subsidy and purchase calculations
under 49 U.S.C. 10905.

The Commission's regulations at 49
CFR 1152.32 address the caculation of
avoidable costs and define the eligible
costs elements. Under §§1152.32(j),
property taxes are deemed attributable
costs of the rail properties to be
abandoned if the applicant-carrier
intends to sell or otherwise dispose of
those properties after abandonment. In
several recent proceedings, however,
protestants have contended that
property taxes on a line are not
avoidable when the State imposing the
tax uses a "unit” method of railroad
assessment.

The unit method of valuing railroad
property is based on the premise that
the railroad is an integrated economic
entity. Each State using the unit method
determines an assessment for the entire
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railroad system, using a traditional
imcome, market, or cost‘base valuation
standard,

Under the income approach the
valuation, the net railway operating
income (NRQI) is capitalized to predict
the captial value under the theory that
anticipated future income translatesinto
present market value.

The market appreach uses an analysis
of stocks and debt to determine market
value. This approach assumes that
future stock prices will depend on the
anticipated NROI4rom future operations

Under the cost approach, original cost
or reproduction cost with depreciation is
used to determine the markst value of
the system’s properties.

The State then determines its
proportion of the total system value
from statistical units that.may include
track miles, gross ton-miles, car miles,
and locomotive miles. The ratio of
statistical units in the State to systen
total units is applied against the total
system value to determine the State-
wide assessment.

Abandonment of any given line
withint a State will lower that State's
ratio by reducing equally the in-State
(numerator) and system-wide
(denominator) statistical units. On the
other hand, abandonment will generally
increase system-wide valuation. Under
the income and market approaches, the
abandonment could increase NROI and,
therefore, the valuation. The increase
reflects that an unprofitable operation is
being terminated. The possibility that
the system-wide valuation will increase
creates some uncertainty as to whether
any one abandenment will result in an
overall tax reduction in the State or
States where the line is located.

Ordinarily this methodology will
result in.a tax reduction inthe State or
States where an abandonmerit is to
occur. If it does, however, this does not
necessarily mean that the abandoning
carrier's total tax expense will be
reduced. As a result of the
abandonment, each State's propertion of
the total system valuation will change.
Those States that are outside the scope
of the abandonment should experience
an increase in their-allocated valuation,
and this should result in more taxes
being assessed on the abandoning
railroad by that State’s local taxing
entities. Those States in which the
abandonment will ocour ordinarily

should experience a reduction‘in their
allocated waluation, and this should
result in‘a lesser amount being assessed
on the abandoning railroad by their
local taxing entities. The net effect of
this isthat, whilethe abandoning
railroad will no longer pay taxes on the
track being abandoned, it may as a
direct result of the abandonment pay
more taxes overall, This is because each
of the local jurisdictions assesses taxes
at a different rate level, and because a
greater portion of the remaining
allocated valuation may be in
jurisdictions with higher tax rates.

Beocause there isno fixed relationship
between the decrease in a/State's
statistical retio and the likely increase
in system-wide valuation, and because
the tax rates applied to the final
assessment by the various jurisdictions
in which the abandoning railroad
operates are not uniform, there can be
no blanket conclusion that property
taxes calculated under the unit method
are avoidable, Conseguently, when the
issue is raised, we propese to.decide the
issue of aveidability on a case-by-case
basis. Our proposed rule places the
burden of proving avoidability on the
carrier:seeking to claim local property
taxesas an avoidable cost of
operations. In the absence of proof, we
will decline to accept as avoidable the
property taxes the carrier has assigned
to the line.

Our proposed rule is set forth below.
Comments on all the foregoing matters
are invited.

The Commission preliminarily
certifies that the revised regulations
propesed in this proceeding, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. The general purpose of the
proposed changes is to permit a more
accurate determination of the costs of
rail operations in connection with rail
abandonment and subsidy/purchase
proceedings. Small entities will be least
affected because they typically operate
within the fewest number of taxing
jurisdictions. However, comments
regarding small entities, if any, should
be included in the statements filed with
the Commission.

Thia action will not significantly affect
either.the quality of the human
environment or energy conservation.
Similarly, any comments regarding
environmental and energy issues should

be included in the statement filed with
the Commission.

List of Subjects in 49 CFR Part 1152

Administrative practice and
procedure, Railroads.

This notice is issued under the
authority of 49/U.S.C. 10821, 10362,
10908, 10904, and 10905, and 5 U.S.C.
553.

Dated: Septemiber 8, 1968,

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Simmons, Lamboley, and Phillips. Vice
Chairman Andre commented with a separate
expression.

Noreta R. McGee,
Secretary.

Title 49 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49'U.S.C. 10903

1. The authority citation for Part 1152
continues to read as follows:

Authority: 5 U.S.C. 553, 559 and 704; 11
U.S.C. 1170; 186 U.S.C. 1247(d); and 49 U.5.C.
10321, 10362, 10505 and 10903 et segq.

§1152.32 [AMENDED]

2. Section 1152.32 is proposed to be
amended by adding a new paragraph
(7)(6) to read as follows:

T

[8) In States where the State-wide
valuation of the railroad's properties is
based on a proration of the railroad's
total system valuation based upon the
unit method of valuation, applicant shall
indicate that this is the case, and, if it is
claiming the local property tax as an
avoidable cost of operations, it shall
submit evidence substantiating the
actoal tax savings that may be
attributed to the abandonment. The
taxes paid on a line segment that are
based on the proration of a State-wide
valuation determined under the unit
method of assessment shall not be
treated as avoidable property taxes
assignable to the line segment unless
adequate evidence is filed in support of
the computation.

[FR Doc. 88-21086 Filed 9-15-88; 8:45 am)
BILLING CODE 7035-01-M
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Meeting

AGENCY: Advisory Council on Historic
Preservation.

acTioN: Notice of meeting.

suMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation will meet on Tuesday,
September 27, 1988. The meeting will be
held in the Navajo and Zuni Rooms at
the Holiday Inn, 2915 West 66 Highway,
Gallup, New Mexico, beginning at 8:00
a.m.

The Council was established by the
national Historic Preservation Act of
1966 (16 U.S.C. 470) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The Council’'s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Housing and Urban Development, and
Transportation; the Director, Office of
Administration; the Chairman of the
National Trust for Historic Preservation;
the Chairman of the National Trust for
Historic Preservation; the Chairman of
the National Conference of State
Historic Preservation Officers; a
Governor; a Mayor; and eight non-
Federal members appointed by the
President.

The agenda for the meeting includes
the following:

l. Chairman's Welcome

1. Council Business

IIl. Executive Director’s Report
IV. Section 106 Cases

V. Adjourn

Note: The meetings of the Council are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council in Historic

Preservation, 1100 Pennsylvania Avenue
NW., Room 809, Washington, DC, 202-736-
0503, at least seven {7) days prior to the
meeting.
FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania Avenue
NW., #809, Washington, DC 20004.
Robert D. Bush,
Executive Director.

Date: September 13, 1988.
[FR Doc. 88-21178 Filed 9-15-88; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

Advisory Committee on Foreign
Animal and Poultry Disease; Renewal

AGENCY: Animal and Plant Health
Inspection Service, USDA.

AcTION: Notice of renewal of the
Secretary’s Advisory Committee on
Foreign Animal and Poultry Diseases.

SUMMARY: We are giving notice that the
Secretary of Agriculture has renewed
the Secretary's Advisory Committee on
Foreign Animal and Poultry Diseases
(Committee) for a 2-year period. The
Secretary has determined that the
Committee is in the public interest.
DATE: Consideration will be given only
to comments postmarked or received on
or before October 3, 1988.
ADDRESSES: Send an original and three
copies of written comments to APHIS,
USDA, Room 1143, South Building, P.O.
Box 96464, Washington, DC 20090-6464.
Please state that your comments refer to
Docket Number 88-038. Comments
received may be inspected at Room 1141
of the South Building between 8:00 a.m.
and 4:30 p.m., Monday through Friday,
except holidays.
FOR FURTHER INFORMATION CONTACT:
Dr. M.A. Mixson, Chief Staff
Veterinarian, VS, APHIS, USDA, Room
747, Federal Building, Hyattsville, MD
20782, (301) 436-8073.

Dated: September 12, 1988.
John J. Franke, Jr.,
Assistant Secretary for Administration.
[FR Doc. 8821140 Filed 9-15-88; 8:45 am]
BILLING CODE 3410-34-M

Federal Grain Inspection Service

Shriveled and Wrinkied Soybeans

AGENCY: Federal Grain Inspection
Service, USDA.

ACTION: Notice.

SuMMARY: Effective September 16, 1988,
the Federal Grain Inspection Service
(FGIS) will report, upon request, the
percentage of shriveled and wrinkled
soybeans on the official inspection
certificate.

FOR FURTHER INFORMATION CONTACT:
Lewis Lebakken, Jr., USDA/FGIS,
Resources Management Division, Room
0628-S, P.O. Box 96454, Washington, DC
20090-6454; telephone (202) 475-3428.
SUPPLEMENTARY INFORMATION: The 1988
drought in the Midwest has resulted in
some mature soybeans having shriveled
and wrinkled seedcoats with atypical
size and appearance. Based on limited
testing, the oil, protein, and free fatty
acid levels of these soybeans appear to
be normal. However, the shriveled and
wrinkled condition of the soybean
makes it difficult to remove the hull
(seedcoat) during processing, This may
influence the efficiency of oil extraction
and protein meal processing, The extent
to which shriveled and wrinkled
soybeans influence soybean processing
is dependent on the end product and the
procedure employed.

On September 13, 1988, FGIS held a
meeting in Washington, DC, with 19
soybean trade representatives and other
government officials to discuss the
extent of the preblem and determine
whether any FGIS action was necessary.
The current U,S. Standards for Soybeans
do not consider shriveled and wrinkled
soybeans as a quality deficiency.

Based on discussions during the
September 13 meeting and subsequent
information, FGIS has decided to report,
upon request, the percentage of
shriveled and wrinkled soybeans on the
inspection certificate. This service will
provide the marketplace with
information to identify soybean quality
and provide opportunity to segregate
soybeans, as deemed necessary to meet
user needs.

The percentage of shriveled and
wrinkled soybeans will be determined
by sieving 125 grams from a
representalive sample using a %a x %-
inch slotted sieve. The sievings may
include small, split, and shriveled and
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wrinkled soybeans. Inspectors will
examine the sievings and remove all
whole soybeans (both wrinkled and
smooth). Any nondamaged, smooth
soybeans removed from the sievings will
be considered sound. Nondamaged
shriveled and wrinkled soybeans
removed from the sieving will be
combined and the percentage reported
on the certificate in the remarks section.
Any wrinkled soybeans remaining on
top of the %4 x %-inch slotted sieve
will be considered sound soybeans
unless otherwise damaged and not
included in the reported percentage of
shriveled and wrinkled soybeans. This
procedure does not medify the existing
procedure for determining damaged
soybeans and foreign material according
to the Official U.S. Standards for
Soybeans under the United States Grain
Standards Act. Pub. L. 94-582, 90 Stat.
2867, as amended (7 U.S.C. 71 et seq.).

Dated: September 14, 1988.
D.R. Galliart,
Acting Administrator.
[FR Doc. 88-21299 Filed 9-15-88; 8:45 am]
BILLING CODE 3410-EN-M

Forest Service

Final Supplement, Pacific
Northwestern Regional Guide,
Northern Spotted Owl Habitat
Management Standards and
Guidelines, Updated and Additional
Research; Oregon, Washington, and
California.

AGENCY: Forest Service, USDA.
ACTION: Extension of comment period.

SUMMARY: In order to give interested
parties adequate time to develop and
submit comments on the final plan for
the management of spotted owl habitat
in the Pacific Northwest, the Forest
Service is extending the period for
comment to September 30, 1988. The
original deadline for comments
published in the Federal Register (53 FR
30465) was September 12, 1988. This
extension will give interested parties
time to comment on the complex issues
involved and the potential impact on the
economy and ecology of the Pacific
Northwest Region.

DATE: Comments must be received in
writing by September 30, 1988.
ADDRESSES: Send written comments to
Regional Forester (1950-3), Pacific
Northwest Region, USDA Forest
Service, 319 SW. Pine Street, P.O. Box
3623, Portland, OR 97208.

FOR FURTHER INFORMATION CONTACT:
Larry Fellows, Spotted Owl Project,
(503)-221-2465.

Dated: September 12, 1988.
Mark A. Reimers,
Associate Deputy Chief, Programs and
Legislation.
[FR Doc. 88-21139 Filed 9-15-88; 8:45 am)
BILLING CODE 3410-11-M

- —

DEPARTMENT OF COMMERCE
[Docket No. AB-1-88; AB-2-88]

Decision and Order; Zahi M. Kakish,
Individually and Doing, Business as
American International Sales
Development, Inc.

Appearance for respondent: Hubert S.
Senne, Esq., Smith and Senne, 73 East
Mill Street, Suite 460, Akron, Ohio 44308.

Appearance for agency: Louis K.
Rothberg, Esq., Office of Chief Counsel,
for Export Administration, Rm. 3329,
U.S. Department of Commerce,
Washington, DC 20230,

Order Confirming Consent Agreement

The Office of Antiboycott
Compliance, U.S, Department of
Commerce (Agency), initiated
administrative proceedings pursuant to
Section 11{c) of the Export
Administration Act of 1979 (50 U.S.C.
App. 2401-2420), as reauthorized and
amended by the Export Administration
Amendments Act of 1985, Pub. L. 99-64,
99 State. 120 (July 12, 1985) (the Act),
and Part 388 of the Export
Administration Regulations (currently
codified at 15 CFR Parts 368-399 (1988))
(the Regulations), against Zahi M.
Kakish, individually and doing business
as American International Sales
Development, Inc. (hereinafter
“Respondent”). The Agency issued a
Charging Letter, dated May 17, 1988,
alleging that Respondent, as a United
States person as defined in the
Regulations, in his activities in interstate
or foreign commerce, made with the
intent to comply with, further or support
an unsanctioned foreign boycott,
violated Part 369 of the Regulations on
or about June 1, 1983. Respondent
allegedly furnished sixteen items of
information about other persons’
business relationships with or in a
boycotted country, with business
concerns organized under the laws of a
boycotted country, and with persons
known or believed to be restricted from
having any business relationships with
orin a boycotting country, in violation
of section 369.2(d) of the Regulations.

The Agency and the Respondent have
entered into a Consent Agreement in
order to settle this matter. In it the
Respondent agrees to pay a civil penalty
in the amount of $48,000, all but ten

percent of which is suspended. He will
also be denied export privileges to the
area of the Middle East for a period of
two years from the date this Order
becomes final, one year of which is
suspended. The Middle East is defined
for the purposes of this Order as:
Bahrain, Iraq, Jordan, Kuwait, Lebanon,
Libya, Oman, Qatar, Saudi Arabia,
Syria, United Arab Emirates, the Yemen
Arab Republic and the People's
Democratic Republic of Yemen. The
undersigned approves the terms of the
Consent Agreement, however, my
approval is given with some hesitation.
On the one hand, as the record of prior
cases clearly demonstrates, 1 do not
second guess those who reach
agreements after arduous negotiations.
On the other hand, when agreements are
reached and a settlement presented,
Counsel must be candid in laying out the
terms and impact of the agreement. That
was not done here. I now understand
that the agreement which I approve is
significantly different from those usually
considered. The denial of validated, but
not general, licenses is unique. I am
most concerned at how the export
community and export enforcement staff
will be able to honor such distinction.
The application of the denial to a named
list of countries is also a first, though in
the past denials have been imposed
against country groups so recognized in
the Regulations. Such tailoring of the
sanctions may impose significant
monitoring problems for business and
the bureaucracy and it deserves more
specific justification in any future use. I
also recognize that the imposition of a
denial in an Antiboycott case is
probably a first. However, the failure to
use that most appropriate remedy in the
past should not limit its present or future
use.

A most distressing aspect of this and
recent settlements is the absence of an
acknowledgement of violation. These
proceedings must first address
responsibility, then proceed to an
appropriate sanction. It is not
appropriate for Counsel to simply omit
language relating to that most important
aspect of these cases. In the future, the
absence of such acknowledgment will
be the basis for outright rejection,
absent some showing of a basis for the
omission for the record in the published
disposition. I know of none, but my
mind is not closed. I am not here to
pontificate over extortion proceedings
against businessmen. Nor do I think
businessmen pay huge sums when they
are innocent of wrongdoing. The
determination of fault is a prerequisite
to the determination of penalty and the
record should so reflect.
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Pursuant to the authority delegated to
me by Part 388 of the Regulations, it is
ordered that:

Order

1. Respondent is assessed a civil
penalty of $48,000. Respondent is to
make four annual installment payments
to the Agency of $1,200. The first such
payment is to be paid within six months
from the date of this Order. The
remaining payments to be paid on the
vearly anniversary of the first.

1. The payment of the remainder of
the civil penalty set forth above is
hereby suspended from a period of four
years from the date on which this Order
becomes final in accordance with
§ 388.18(c) of the regulations and will be
remitted without further action at the
end of that period provided Respondent
hag committed no further violations of
the Act, the Regulations or the final
Order entered in this proceeding during
the four year suspension period.

IIL. For a period of two years from the
date of this Order, Respondent, Zahi M.
Kakish, individually and doing business
as American International Sales
Development, Inc., 2408 First National
Tower, Akron, Ohio 44308, and all
successors, assignees, officers, partners,
representatives, agents, and employees
hereby are denied all U.S. export
privileges, except those made under
general licenses, of participating,
directly or indirectly, in any manner or
capacity, in any transaction involving
commodities or technical data exported
from the United States in whole or in
part, or to be exported to any Middle
East destination, as defined above, or
that are otherwise subject to the
Regulations. Nothing herein ghall be
construed at affecting Respondent's
general license privileges.

[V, Commencing one year from the
date that this Order becomes effective,
the denial of export privileges set forth
above shall be suspended, in
accordance with § 388.16 of the
Regulations, for the reminder of the two
year period set forth in Paragraph III
above, and shall be terminated at the
end of such two year period, provided
that Respondent has commited no
further violations of the Act, the
Regulations, or the final Order entered
in this proceeding. E

V. Participation prohibited in any such
transaction, either in the United States
or abroad, shall include, but not be
limited to, participation:

(i) As a party oras a representative of

a party to a validated export license
application;

(ii) In preparing or filing any export
license application or reexport
authorization, or any document to be
submitted therewith;

(iii) In obtaining or using any
validated license or other export control
document;

(iv) In carrying on negotiations with
respect to, or in receiving, ordering,
buying, selling, delivering, storing, using,
or disposing of, in whole or in part, any
commodities or technical data requiring
such a validated license and which are
exported from the United States, or to
be exported; and

(v) In the financing, forwerding,
transporting, or other servicing of such
commodities or technical data requiring
any such validated licenses.

Such denial of export privileges shall
extend to matters which are subject to
the Act and the Regulations.

VL After notice and opportunity for
comment, such denial of export
privileges may be made applicable to
any person, firm, corporation, or
business organization with which the
Order is now or hereafter may be
related by affiliation, ownership,
control, position of responsibility, or
other connection in the conduct of
export trade or related services.

VIL All outstanding individual
validated export licenses, affected by
this Order, in which Respondent
appears or participates, in any manner
or capacity, are hereby revoked and
shall be returned forthwith to the Office
of Export Licensing for cancellation.
Further, all of Respondent's privileges of
participating, in any manner or capacity,
in any special licensing procedure
affected by this Order, including, but not
limited to, distribution licenses, are
hereby revoked.

VIII. With respect to validated
licenses to Middle East countries, as
defined in this Decision, no person, firm,
corporation, partnership, or other
business organization, whether in the
United States or elsewhere, without
prior disclosure and specific
authorization from the Office of Export
Licensing, shall, with respect to US.-
origin commodities and technical data,
do any of the following acts, directly or
indirectly, or carry on negotiatlions with
respect thereto, in any manner or
capacity, on behalf of or in any
association with any Respondent or any
related person, or whereby any
Respondent or any related person may
obtain any benefit therefrom or have
any interest or participation therein,
directly or indirectly:

(a) Apply for, obtain, transfer, or use
any license, Shipper's Export
Declaration, bill of lading, or other
export control document relating to any
export, reexporl, transshipment, or
diversion of any commodity or technical
data exported in whole or in part, or to
be exparted by, to, or for any
Respondent or related person denied
export privileges, or

(b) Order, buy, receive, use, sell,
deliver, store, dispose of, forward,
transport, finance or otherwise service
or parlicipate in any export, reexport,
transshipment or diversion of any
commodity or technical data exported or
to be exported from the United States.

IX. This Order is effective
immediately.?

Date: September 9, 1988,

Hugh J. Dolan,

Administrative Law Judge.

[FR Doc. 88-21173 Filed 9-15-88; 8:45 am]
BILLING CODE 3510-GF-M

Bureau of Export Administration

Electronic Instrumentation Technical
Advisory Committee; Partially Closed
Meeting

A meeting of the Electronic
Instrumentation Technical Advisory
Committee will be held October 12 and
13, 1988, in the Federal Building, 450
Golden Gate Avenue, San Francisco,
CA. The October 12 meeting will
convene in Room 2007 at 8:00 a.m. On
October 13, the meeting will reconvene
in Executive Session at 9:00 a.m. and
continue to its conclusion in Room 2007
of the Federal Building. The Committee
advises the Office of Technology and
Policy Analysis with respect to technical
questions which affect the level of
export controls applicable to electronics
and related equipment and technology.

Agenda:
General Session
1. Opening Remarks by the Chairman.

! A Ramseyer version of the above Order
reflecting deletions and additions to the usual Order
language is available from this Office upon request.
From the issuance of this Order forward, any
proposed Order language submitied by counsel that
deviates from the standard denia! langusge which
has been utilized by this Office for its Decisions and
adopted by the Under Secretary in Export
Compliance cases (e.g. Edwards, docket No. 8101-
01, 8101-02, 53 FR 29361, Aug. 4, 1988) subsequent to
the 1985 Amendments to the Export Administration
Act, must be clearly set out in Ramsmeyer fashion.,
contrasting the proposal to sach standard language
or the pleadings may be rejected.
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2. Presentation of papers or comments
by the public.

3. Comments and discussion on
Commodity Control List entry 1522A—
Lasers.

4. Public discussion on any other
matters related to activities of the
Electronic Instrumentation Technical
Advisory Committee. Comments should
consider the need for revision
(strengthening, relaxation or decontrol)
of the current regulations based on
technological trends, foreign availability
and national security.

Executive Session

5. Discussion on matters properly
classified under Executive Order 12356,
dealing with the U.S. and COCOM
control program and strategic criteria
related thereto.

The meeting will be open to the public
and a limited number of seats will be
available. To the extent time permits,
members of the public may present oral
statements to the Committee. Written
statements may be submitted at any
time before or after the meeting and can
be directed to: Betty Anne Ferrell,
Acting Director, Technical Support Staff,
Office of Technology & Policy Analysis,
Room 4086, 14th Street & Constitution
Avenue NW., Washington, DC 20230.

FOR FURTHER INFORMATION (or copies of
the minutes) CONTACT: Betty Anne
Ferrell, 202-377-2583. The Assistant
Secretary for Administration, with the
concurrence of the delegate of the
General Counsel, formally determined
on January 10, 1988, pursuant to section
10(d) of the Federal Advisory Committee
Act, as amended, that the series of
meetings or portions of meetings of the
Committee and of any Subcommittee
thereof, dealing with the classified
materials listed in 5 U.S.C. 552(c)(1)
shall be exempt from the provisions
relating to public meetings found in
sections 10 (a)(1) and (a)(83), of the
Federal Advisory Committee Act. The
remaining series of meetings or portions
of meetings of the Committee is
available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 6628,
U.S. Department of Commerce,
Washington, DC. For further information
or copies of the minutes please call
Betty Ferrell, 202-377-2583.

Date: September 13, 1988.
Betty Anne Ferrell,

Acting Director, Technical Support Staff,
Office of Technology & Policy Analysis.
[FR Doc. 88-21174 Filed 9-15-88; 8:45 am|

BILLING CODE 3510-DT-M

Foreign-Trade Zones Board
[Docket No. 28-88]

Foreign-Trade Zone 47—Campbell
County, KY; Cincinnati Customs Port
of Entry; Application for Subzone;
Cilarion Auto Audio Equipment Plant,
Walton, KY

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Greater Cincinnati
Foreign-Trade Zone, Inc., grantee of FTZ
47, requesting special-purpose subzone
status for the automobile audio
equipment manufacturing plant of
Clarion Manufacturing Corporation of
America (CMCA) (subsidiary of Clarion
Company, Ltd., Japan), located in
Walton, Kentucky, adjacent to the
Cincinnati Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a-
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on September 6, 1988.

The CMCA plant (20 acres) is located
at 237 Beaver Road in Walton,
Kentucky, about 20 miles south of
Cincinnati. The facility employs 64
persons and is used to produce
automobile radios and tape players.
CMCA presently imports kits for
assembly at the plant, and ships the
completed radios and tape players
primarily to U.S, auto assembly plants,
At the outset of zone operations, all of
the components used in the operation
will be sourced abroad, such as printed
circuit boards, capacitors, motors,
switches, resistors, transistors, diodes
and integrated circuits, but CMCA'’s goal
is to raise the domestic content of its
units to 60 percent of total value by 1990.

Zone procedures would exempt
CMCA from duty payments on the
foreign components that are exported.
On products shipped to U.S. auto
assembly plants with subzone status,
the company would be able to take
advantage of the same duty rate
available to importers of complete
automobiles. The duty rates on the
components range from 2 to 10 percent,
while the duty rate on autos is 2.5
percent. CMCA is currently paying
duties on the radio (8%) and tape player
kits (3.7%). The applicant indicates that
the zone savings will help improve the
company's international
competitiveness.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,

U.S. Department of Commerce,
Washington, DC 20230; John F. Nelson,
Districi Director, U.S. Customs Service,
North Central Region, Plaza Nine
Building, 55 Erie View Plaza, Cleveland,
Ohio 44114; and Colonel Robert L.
Oliver, District Engineer, U.S. Army
Engineer District Louisville, P.O. Box 59,
Louisville, Kentucky 40201.

Comments concerning the proposed
subzone are invited in writing from
interested parties. They shall be
addressed to the Board's Executive
Secretary at the address below and
postmarked on or before October 31,
1988.

A copy of the application is available
for public inspection at each of the
following locations:

U.S. Department of Commerce District
Office, 9504 Federal Office Building,
650 Main Street, Cincinnati, OH 45202

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room 1529,
14th and Pennsylvania Avenue, NW.,
Washington, DC 20230
Dated: September 9, 1988,

John J. Da Ponte, Jr.,

Executive Secretary. :

[FR Doc. 88-21213 Filed 9-15-88; 8:45 am|

BILLING CODE 3510-DS-M

International Trade Administration

Export Trade Certificate of Review

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of Initiation of Process to
Revoke Export Trade Certificate of
Review No. 84-00011.

SUMMARY: The Department of
Commerce had issued an export trade
certificate of review to Watsand
International Limited (Watsand).
Because the certificate holder has failed
to file an annual report as required by
law, the Department is initiating
proceedings to revoke the certificate,
This notice summarizes the notification
letter sent to Watsand.

FOR FURTHER INFORMATION: George
Muller, Acting Director, Office of Export
Trading Company Affairs, International
Trade Administration, 202/377-5131.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION: Title I1I
of the Export Trading Company Act of
1982 (“the Act”) (15 U.S.C. 4011-21)
authorizes the Secretary of Commerce to
issue export trade certificates of review.
The regulations implementing Title III
(““the Regulations") are found at 15 CFR
Part 325. Pursuant to this authority, a




Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 / Notices

36087

certificate of review was issued on May
29, 1984 to Watsand (application no. 84—
00011).

A cerificate holder is required by law
(section 308 of the Act, 5 U.S.C. 4018) to
submit to the Department of Commerce
annual reports that update financial and
other information relating to business
activities covered by its certificate. The
annual report is due within 45 days after
the anniversary date of the issuance of
the certificate of review (§§ 325.14 (a)
and (b) of the Regulations). Failure to
submit a complete annual report may be
the basis for revocation (8§ 325.10(a)
and 325.14(c) of the Regulations),

On May 19, 1988, the Department of
Commerce sent to Watsand a letter
containing annual report questions with
a reminder that its annual report was
due on July 13, 1988. Additional
reminders were sent on August 12 and
on August 29, 1988. The Department has
received no written response to any of
these letters.

On September 13, 1988, and in
accordance with § 325.10(c)(2) of the
Regulations, a letter was sent by
certified mail to notify Watsand that the
Department was formally initiating the
process to revoke its certificate. The
letter stated that this action is being
taken for the certificate holder's failure
to file an annual report.

In accordance with § 325.10(c)(2) of
the Regulations, each certificate holder
has thirty days from the day after its
receipt of the notification letter in which
to respond. The certificate holder is
deemed to have received this letter as of
the date on which this notice is
published in the Federal Register. For
good cause shown, the Deparment of
Commerce can, at its discretion, grant a
thirty-day extension for a response.

If the certificate holder decides to
respond, it must specifically address the
Department’s statement in the
notification letter that it has failed to file
an annual report, It should state in detail
why the facts, conduct, or circumstances
described in the notification letter are
not true, or if they are, why they do not
warrant revoking the certificate, If the
certificate holder does not respond
within the specified period, it will be
considered an admission of the
statements contained in the notification
letter (§ 825.10(c)(2) of the Regulations).

If the answer demonstrates that
material facts are in dispute, the
Department of Commerce and the
Department of Justice shall, upon
request, meet informally with the
certificate holder. Either Department
may require the certificate holder to
provide the documents or information
that are necessary to support its

contentions (§ 325.10(c)(3) of the
Regulations).

The Department shall publish a notice
in the Federal Register of a revocation
or modification or a decision not to
revoke or modify (8§ 325.10(c)(4) of the
Regulations). If there is a determination
to revoke a certificate, any person
aggrieved by such final decision may
appeal to an appropriate U.8, district
court within 30 days form the date on
which the Department's final
determination is published in the
Federal Register (§§ 325.10(c)(4) and
325.11 of the Regulations).

Date: September 13, 1988.

George Muller,

Acting Director, Office of Export Trading
Company Affairs.

[FR Doc. 88-21215 Filed 9-15-88; 8:45 am|
BILLING CODE 3510-DR-M

Short-Supply Review on Certain Large
Diameter Line Pipe; Request for
Comments

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice and request for
comments.

SUMMARY: The Department of
Commerce hereby announces its review
of a request for a short-supply
determination under Paragraph 8 of the
U.S.-Japan Arrangement Concerning
Trade in Certain Steel Products with
respect to certain large diameter line
pipe.

DATE: Comments must be submitted no
later than September 26, 1988.
ADDRESS: Send all comments to
Nicholas C. Tolerico, Director, Office of
Agreements Compliance, Import
Administration, U.S. Department of
Commerce, Room 7866, 14th Street and
Constitution Avenue NW., Washington,
DC 20230,

FOR FURTHER INFORMATION CONTACT:
Richard O. Weible, Office of
Agreements Compliance, Import
Administration, U.S. Department of
Commerce, Room 7866, 14th Street and
Constitution Avenue NW., Washington,
DC 20230, (202) 377-0159.
SUPPLEMENTARY INFORMATION:
Paragraph 8 of the U.S.-Japan steel
arrangement provides that if the U.S.

“* * * determines that because of
abnormal supply or demand factors, the
United States steel industry will be
unable to meet demand in the United
States of America for a particular
category or sub-category (including
substantial objective evidence such as
allocation, extended delivery periods, or

other relevant factors) an additional
tonnage shall be allowed for such
category or sub-category * * *"

We have received a short-supply
request for the following sizes of large
diameter API grade 5LX-65 double
submerged-arc weld (DSAW) line pipe:
(a) 34 inch diameter, with a wall
thickness of 0.450 inch; and (b) 60 inch
diameter, with wall thicknesses of 0.537
and 0.746 inch.

Any party interested in commenting
on this request should send written
comments as soon as possible, and no
later than September 26, 1988.
Comments should focus on the economic
factors involved in granting or denying
this request.

Commerce will maintain this request
and all comments in a public file,
Anyone submitting business proprietary
information should clearly so label the
business proprietary portion of the
submission and also provide a non-
proprietary submission which can be
placed in the public file. The public file
will be maintained in the Central
Records Unit, Room B-099, Import
Administration, U.S. Department of
Commerce, at the above address.

Jan W. Mares,

Assistant Secretary for Import
Administration.

September 13, 1988.

[FR Doc. 88-21212 Filed 9-15-88; 8:45 am]
BILLING CODE 3510-DS-M

Patent and Trademark Office
[Docket No. 80986-8186]

Initiation of Evaluation Concerning the
Issuance of a Presidential
Proclamation Granting Protection
Under the Semiconductor Chip
Protection Act for Mask Works of
Nationals, Domiciliaries and Sovereign
Authorities of Japan

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Initiation of Evaluation
Concerning the Issuance of A
Presidential Proclamation Granting
Protection Under the Semiconductor
Chip Protection Act for Mask Works of
Nationals, Domiciliaries and Sovereign
Authorities of Japan.

SUMMARY: Puusuant to § 150.2(a) of the
Rules of the Patent and Trademark
Office, 37 CFR 150.2(a) (1988), the
Commissioner of Patents and
Trademarks has determined to initiate
an evaluation of the propriety of
recommending the issuance of a
Presidential proclamation under section
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902(a)(2) of the Semiconductor Chip
Protection Act of 1984, 17 U.S.C.
902(a)(2), conferring protection in the
United States to mask works of
nationals, domiciliaries and sovereign
authorities of Japan. Written comments
are requested.

DATE: Comments should be received by
November 14, 1988, to ensure
consideration.

ADPRESS: Comments should be sent to:
Office of Legislation and International
Affairs, c/o Commissioner of Patents
and Trademarks, Box 4, Washington, DC
20231. Comments received will be
available for public inspection in the
Office of the Assistant Commissioner
for External Affairs, Site 902, Crystal
Park Building 2, 2121 Crystal Drive,
Arlington, VA,

FOR FURTHER INFORMATION CONTACT:
Richard Owens, Office of Legislation
and International Affairs, by telephone
at (703) 557-3085, or by mail marked to
his attention and addressed to
Commissioner of Patents and
Trademarks, Box 4, Washington, DC
20231.

SUPPLEMENTARY INFORMATION: The
Semiconductor Chip Protection Act of
1984 (SCPA) established a new form of
intellectual property protection for mask
works that are fixed in semiconductor
chips. Mask works are defined as a
“series of related images, however fixed
or encoded,"” that represent the three-
demensional pattern in the layers of a
semiconductor chip. Thus, the subject
matter of protection under the SCPA are
the layout designs of semiconductor
chips, known in some countries as
“integrated circuit layout designs” or as
“semiconductor topographies.” The
SCPA provides a ten-year term of
protection for original mask works
measured from their date of registration
or first commercial exploitation
anywhere in the world. To maintain
protection, mask works must be
registered in the United States Copyright
Office within two years of first
commercial exploitation,

Protection for foreign mask works
may be granted under both section 902
and section 914 of the SCPA. Section 902
sets out three ways that such mask
works may become eligible for
protection in the United States. First, on
the date the work is registered or is first
commercially exploited anywhere in the
world, the mask work is protectable if
its owner is & national, domiciliary or
sovereign authority of a foreign nation
that is a party to a treaty that provides
protection of mask works and to which
the United States is also a party, orif a
stateless person, wherever domiciled.
Second, foreign mask works may be

protected when they are first
commercially exploited in the United
States.

The third way, set forth in section
902(a)(2), is where the foreign mask
work comes within the scope of a
Presidential proclamation. The President
may issue a proclamation npon finding
that a foreign nation extends to mask
works of owners who are U.S. nationals
or domiciliaries, protection (1) on
substantially the same basis that the
foreign nation extends protection to
mask works on its own nationals and
domiciliaries and mask works first
commercially exploited in that nation, or
(2) on substantially the same basis as
provided in the SCPA. Pursuant to
Executive Order 12504, 50 FR 4849
(February 4, 1985), requests for issuance
of Presidential proclamations are to be
presented to the President by the
Secretary of Commerce. By Amendment
2 to Depariment Organization Order 10~
14, issued September 28, 1987, the
Secretary delegated to the Assistant
Secretary and Commissioner of Patents
and Trademarks the responsibility for
prescribing regulations for the
evaluation of requests for Presidential
proclamations under section 902(a}(2).
The Commissioner recently issued
regulations for the evaluation of such
requests. See Requests for Presidential
Proclamations Under the Semiconductor
Chip Protection Act of 1984, 53 FR 24444
(June 29, 1988).

Section 914 was included in the SCPA
as a transitional provision, intended by
Congress to encourage other countries to
pass laws extending protection to this
new form of intellectual property. Once
laws were in place, it was reasoned,
permanent protection for foreign mask
works could be conferred under a
Presidential proclamation pursuant to
section 902(a)(2) or through a
multilateral treaty that extended
coverage to mask works, Section 914
gives the Secretary of Commerce
authority to issue orders granting
interim protection to foreign mask work
owners upon the satisfaction of certain
conditions. First, the Secretary must find
that the foreign nation is making good
faith efforts and reasonable progress
toward entering into a treaty with the
United States, or toward enacting
legislation that will protect U.S. mask
works on the same basis as domestic
mask works, or at a level similar to that
provided under the SCPA. Second, the
Secretary must determine that nationals,
domiciliaries and sovereign authorities
of the foreign nation, and persons
controlled by them, are not engaged in
the misappropriation, unauthorized
distribution, or unauthorized
commercial exploitation of mask works.

Finally, the Secretary must determine
that issuance of an interim order would
promote the purposes of the SCPA and
international comity with respect to the
protection of mask works. By
Amendment 1 to Department
Organization Order 10-14, issued
December 3, 1984, the Secretary
delegated to the Commissioner of
Patents and Trademarks the authority
under section 914 to make pertinent
findings and to issue orders for the
interim protection of foreign mask
works. :

The Commissioner has issued orders
granting interim protection under
section 914 to mask works produced in
18 countries, including Japan. All of the
interim protection orders are effective
until May 31, 1289.

This proceeding is being initiated
pursuant to § 150.2(a) of the Rules of the
Patent and Trademark Office, 37 CFR
150.2(a). Section 150.2 sets forth two
ways that an evaluation of the propriety
of recommending the issuance of a
section 902 proclamation may be
initiated. Section 150.2(a) gives the
Commissioner discretion independently
to initiate an evaluation, while § 150.2(b)
provides that the Commissioner must
initiate an evaluation upon receipt of a
request from a foreign government. The
Government of Japan has not formally
requested the initiation of a section 902
evaluation. In recent section 914
proceedings, however, the Electronic
Industries Assaciation of Japan has
stated, with the concurrence of the
Government of Japan, that a Presidential
proclamation in favor of Japanese mask
works should be granted as soon as the
Patent and Trademark Office issued
regulations implementing section
902(a)(2) of the SCPA. See, e.g.,
Extension of Previously-Granted Interim
Protection Orders Under the
Semiconductor Chip Protection Act of
1984, 53 FR 16308, 16311 (May 6, 1988).

The Commissioner is exercising his
discretion under § 150.2(a) of the Rules
to initiate independently an evaluation
of the propriety of recommending the
issuance of a section 902 proclamation
in favor of owners of mask works who
are Japanese nationals, domiciliaries or
sovereign authorities. Initiation of an
evaluation relating to protection of
Japanese mask works under a
Presidential proclamation is
appropriate, as there is prima facie
evidence that the statutory criteria for
eligibility under section 902(a)(2) have
been met with respect to the protection
of U.S. mask works in Japan. The
Japanese Act Concerning the Circuit
Layout of a Semiconductor Integrated
Circuit (Japanese Act) has been in force
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since January 1, 1986. The Act grants
protection substantially similar to that
provided under the SCPA, and
protection is available on a non-
discriminatory basis to owners of mask
works produced anywhere in the world,
including the United States.

Based on the record of this
proceeding, the Commissioner will
determine whether to forward to the
Secretary of Commerce a
recommendation that the President
extend to Japanese nationals,
domiciliaries or sovereign authorities
the privilege of applying for mask work
registrations under the SCPA. The
record of this proceeding will consist of:
(1) Written comments received in
response to this notice, (2) the record of
the section 814 proceedings that resulted
in the issuance of interim orders making
Japanese mask works eligible for
protection in the United States (see 50
FR 24668 (June 12, 1985); 51 FR 30690
(August 28, 1986); and 53 FR 16308 (May
6, 1988)), and (3) the information
obtained in a hearing, if one is held.

Written comments should address the
adequacy and effectiveness of the
protection afforded U.S. mask works
under the Japanese Act. Alleged
deficiences in the Japanese Act or its
implementation with respect to U.S.
mask works should be explained in
detail, Problems with administrative
procedures, such as registration, should
be documented fully. Comments may
also suggest terms and conditions
regarding the duration of a proclamation
granling protection to Japanese mask
works.
Donald J. Quigg,
Assistant Secretary and Commissinoer of
Patents and Trademarks.

Date: September 12, 1988.

[FR Doc. 88-21175 Filed 9-15-88; 8:45 am]
BILLING CODE 3510-16-M

[Docket No. 80845-8185]

Initiation of Evaluation Concerning the
Issuance of a Presidential
Proclamation Granting Protection
Under the Semiconductor Chip
Protection Act for Mask Works of
Nationals, Domiciliaries and Sovereign
Authorities of Sweden

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Initiation of Evaluation
Concerning the Issuance of A
Presidential Proclamation Granting
Protection Under the Semiconductor
Chip Protection Act for Mask Works of
Nationals, Domiciliaries and Sovereign
Authorities of Sweden.

SUMMARY: Pursuant to § 150.2(a) of the
Rules of the Patent and Trademark
Office, 37 CFR 150.2(a) (1988), the
Commissioner of Patents and
Trademarks has determined to initiate
an evaluation of the propriety of
recommendaing the issuance of a
Presidential proclamation under section
902(a)(2) of the Semiconductor Chip
Protection Act of 1984, 17 U.S.C.
902(a)(2), conferring protection in the
United States to mask works of
nationals, domiciliaries and sovereign
authorities of Sweden. Written
comments are requested.

DATE: Comments should be received by
November 14, 1988, to ensure
consideration.

ADDRESS: Comments should be sent to:
Office of Legislation and International
Affairs, ¢c/o Commissioner of Patents
and Trademarks, Box 4, Washington, DC
20231. Comments received will be
available for public inspection in the
Office of the Assistant Commissioner
for External Affairs, Suite 902, Crystal
Park Building 2, 2121 Crystal Drive,
Arlington, VA.

FOR FURTHER INFORMATION CONTACT:
Richard Owens, Office of Legislation
and International Affairs, at (703) 557-
3065, or by mail marked to his attention
and addressed to Commissioner of
Patents and Trademarks, Box 4,
Washington, DC 20231.

SUPPLEMENTARY INFORMATION: The
Semiconductor Chip Protection Act of
1984 (SCPA) established a new form of
intellectual property protection for mask
works that are fixed in semiconductor
chips. Mask works are defined as a
“series of related images, however fixed
or encoded,” that represent the three-
dimensional pattern in the layers of a
semiconductor chip. Thus, the subject
matter of protection under the SCPA are
the layout designs of semiconductor
chips, known in some countries as
“integrated circuit layout designs” or as
“semiconductor topographies.” The
SCPA provides a ten-year term of
protection for original mask works
measured from their date of registration
or first commercial exploitation
anywhere in the world. To maintain
protection, mask works must be
registerd in the United States Copyright
Office within two years of first
commercial exploitation,

Protection for foreign mask works
may be granted under both section 802
and section 914 of the SCPA. Section 902
sets out three ways that such mask
works may become eligible for
protection in the Untied States. First, on
the date the work is registered or is first
commercially exploited anywhere in the
world, the mask work is protectable if

its owner is a national, domiciliary or
sovereign authority of a foreign nation
that is a party to a treaty that provides
protection of mask works and to which
the United States is also a party, orif a
stateless person, wherever domiciled.
Second, foreign mask works may be
protected when they are first
commercially exploited in the United
States.

The third way, set forth in section
902(a)(2), is where the foreign mask
work comes within the scope of a
Presidential proclamation. The President
may issue a proclamation upon finding
that a foreign nation extends to mask
works of owners who are U.S. nationals
or domiciliaries, protection (1) on
substantially the same basis that the
foreign nation extends protection to
mask works of its own nationals and
domiciliaries and mask works first
commercially exploited in that nation, or
(2) on substantially the same basis as
provided in the SCPA. Pursuant to
Executive Order 12504, 50 FR 4849
(February 4, 1985), requests for issuance
of Presidential proclamations are to be
presented to the President by the
Secretary of Commerce. By Amendment
2 to Department Organization Order 10~
14, issued September 28, 1987, the
Secretary delegated to the Assistant
Secretary and Commissioner of Patents
and Trademarks the responsibility for
prescribing regulations for the
evaluation of requests for Presidential
proclamations under section 902(a)(2).
The Commissioner recently issued
regulations for the evaluation of such
requests. See Requests for Presidential
Proclamations Under the Semiconductor
Chip Protection Act of 1984, 53 FR 24444
(June 29, 1988).

Section 914 was included in the SCPA
as a transitional provision, intended by
Congress to encourage other countries to
pass laws extending protection to this
new form of intellectual property. Once
laws were in place, it was reasoned,
permanent protection for foreign mask
works could be conferred under a
Presidential proclamation pursuant to
section 902(a)(2) or through a
multilateral treaty that extended
coverage to mask works. Section 914
gives the Secretary of Commerce
authority to issue orders granting
interim protection to foreign mask work
owners upon the satisfaction of certain
conditions. First, the Secretary must find
that the foreign nation is making good
faith efforts and reasonable progress
toward entering into a treaty with the
United States, or toward enacting
legislation that will protect U.S. mask
works on the same basis as domestic
mask works, or at a level similar to that
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provided under the SCPA. Second, the
Secretary must determine that nationals,
domiciliaries and sovereign autherities
of the foreign nation, and persons
controlled by them, are not engaged in
the misappropriation, unauthorized
distribution, or unauthorized
commercial exploitation of mask works.
Finally, the Secretary must determine
that issuance of an interim order would
promote the purposes of the SCPA and
international comity with respect to the
protection of mask works, By
Amendment 1 to Department
Organization Order 10-14, issued
December 3, 1984, the Secretary
delegated to the Commissioner of
Patents and Tradmarks the authority
under section 914 to make pertinent
findings and to issue orders for the
interim protection of foreign mask
works.

The Commissioner has issued orders
granting interim protection udner
section 914 to mask works produced in
18 countries, including Sweden. All of
the interim protection orders are
effective unitl May 31, 1989.

This proceeding is being initiated
pursuant to § 150.2(a) of the Rules of the
Patent and Trademark Office, 37 CFR
150.2{a). Section 150.2 sets forth two
ways that an evaluation of the propriety
of recommending the issuance of a
section 802 proclamation may be
initiated. Section 150.2(a) gives the
Commissioner discretion independently
to initiate an evaluation, while § 150.2(b)
provides that the Commissioner must
initiate an evaluation upon receipt of a
request from a foreign government. The
Government of Sweden has not formally
requested the initiation of a section 902
evaluation. In recent section 914
proceedings, however, the Government
of Sweden stated its readiness to begin
negotiations on the question of
permanent U.S. protection of Swedish
mask works under section 902. See, e.g.,
Extension of Previously-Granted Interim
Protection Orders Under the
Semiconductor Chip Protection Act of
1984, 53 FR 16308, 16310 (May 6, 1988).

The Commissioner is exercising his
discretion under § 150.2(a) of the Rules
to initiate independently an evaluation
of the propriety of recommending the
issuance of a section 902 proclamation
in favor of owners of mask works who
are Swedish nationals, domiciliaries or
sovereign authorities. Initiation of an
evaluation relating to protection of
Swedish mask works under a
Presidential proclamation is
appropriate, as there is prima facie
evidence that the statutory criteria for
eligibility under section 902(a)(2) have
been met with respect to the protection

of U.S. mask works in Sweden. The
Swedish Aot for the Protection of the
Layout-Design of the Circuitry in
Semiconductor Products (Swedish Act)
has been in force since April 1, 1987, The
Government of Sweden has issued a
Special Decree extending protection
under the Act to mask works of U.S.
nationals and domiciliaries, and to mask
works first commercialized in the United
States. The basis for the protection of
U.S. mask works under the Special
Decree is reciprocity. The protection
afforded to U.S. mask works under the
Special Decree is substantially the same
as that provided under the SCPA.

Based on the record of this
proceeding, the Commissioner will
determine whether to forward to the
Secretary of Commerce a
recommendation that the President
extend to Swedish nationals,
domiciliaries or sovereign authorities
the privilege of applying for mask work
registrations under the SCPA. The
record of this proceeding will consist of:
(1) Written comments received in
response to this notice, (2) the record of
the section 914 proceedings that resulted
in the issuance of interim orders making
Swedish mask works eligible for
protection in the United Stales (see 50
FR 25618 (June 20, 1985); 51 FR 30690
(August 28, 1986}; and 53 FR 16308 (May
6, 1988)), and (3) the information
obtained in a hearing, if one is held.

Written comments should address the
adequacy and effectiveness of the
protection afforded U.S. mask works
under the Swedish Act and the Special
Decree. Alleged deficiencies in the
Swedish Act, the Special Decree or their
implementation with respect to U.S.
mask works should be explained in
detail. Problems with administrative
procedures, such as registration, should
be documented fully. Comments may
also suggest terms and conditions
regarding the duration of a proclamation
granting protection to Swedish mask
works.
Donald J. Quigg,
Assistant Secretary and Commissioner of
Palents and Trodemarks.

Date: September 12, 1988.

[FR Doc. 88-21176 Filed 9-15-88; 8:45 am|
BILLING CODE 3510-16-M

Membership of Performance Review
Board

AGENCY: Patent and Trademark Office,
Commerce.

In conformance with the Civil Service
Reform Act of 1978, 5 U.S.C. 4314 (c){4).
the Patent and Trademark Office
announces the appointment of persons

to serve as members of its Performance

Review Board (PRB).

This notice announces the termination
of the appointments of Donald W.
Peterson and Margaret M. Laurence. Mr
Peterson has resigned from the Patent
and Trademark Office. Bradford R.
Huther will serve as the Chairman of the
Performance Review Board. Mrs,
Laurence has retired and is succeeded
by Jeffrey M. Samuels. A new Assistant
Commissioner, Thomas P. Giammo, has
been appointed to the Board.

The current membership of the Board
is as follows:

Bradford R. Huther, Chairman, Assistant
Commissioner for Finance and
Planning, Patent and Trademark
Office, Washington, DC 20231. Term—
permanent

Rene D. Tegtmeyer, Member, Assistant
Commissioner for Patents, Patent and
Trademark Office, Washington, DC
20231, Term—permanent

Jeffrey M. Samuels, Assistant
Commissioner for Trademarks, Patent
and Trademark Office, Washington,
DC 20231. Term—permanent

Theresa A. Brelsford, Member, Assistant
Commissioner for Administration,
Patent and Trademark Office,
Washington, DC 20231. Term—
permanent

Thomas P. Giammo, Member, Assistant
Commissioner for Information
Systems, Patent and Trademark
Office, Washington, DC 20231. Term—
permanent

Robert F. Burnett, Member, Special
Assistant to the Assistant
Commissioner for Patent Examining,
Patent and Trademark Office,
Washington, DC 20231. Term—expires
September 30, 1989

Marilyn G. Wagner, (Outside) Member,
Assistant General Counsel for
Administration, U.S. Department of
Commerce, Washington, DC 20230.
Term—expires September 30, 1989

Al L. Smith, Member, Director, Patent
Examining Group 350, Patent and
Trademark Office, Washington, DC
20231. Term—expires September 30,
1989

FOR FURTHER INFORMATION CONTACT:

Carolyn P. Acree, Personnel Officer,

Patent and Trademark Office,

Washington, DC 20231. Telephone (703)

557-2662.

Dated: September 9, 1988,
Donald J. Quigg,”

Assistant Secretary and Commissioner of
Patents and Trademarks.

[FR Doc. 88-21177 Filed 9-15-88; 8:45 am|)
BILLING CODE 3510-16-M
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COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

Procurement List 1988; Additions and
Deletions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Additions to and deletions from
procurement list.

suMmMARY: This action adds to and
deletes from Procurement List 1988
services to be provided by workshops
for the blind or other severely
handicapped.

EFFECTIVE DATE: October 17, 1988,

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
E.R. Alley, Jr. (703) 557-1145.
SUPPLEMENTARY INFORMATION: On June
24, July 8 and July 22, 1988, the
Committee for Purchase from the Blind
and Other Severely Handicapped
published notices (53 FR 23783, 25651
and 27747) of proposed additions to and
deletions from Procurement List 1988,
December 10, 1987 (52 FR 46926).
Additions

After consideration of the relevant
matter presented, the Committee has
determined that the services listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.6.

I certify that the following actions will
not have a significant impact on a
substantial number of small entities. The
major factors considered were:

a. The actions will not result in any
additional reporting, recordkeeping or
other compliance requirements.

b. The actions will not have a serious
economic impact on any contractors for
the services listed.

c. The actions will result in
authorizing small entities to provide the
services procured by the Government.

Accordingly, the following services
are hereby added to Procurement List
1988:

Assembly of Mopup Kit, Lateral Line

(4210-01-028-0369)

Assembly of Belt Weather Kit

(6660-01-024-2638)

Assembly of Dinnerware Kit

(7360-00~139-0480)

Assembly of Canteen, Water Disposable

(8465-01-062-5854)
Janitorial/Custodial

Durward G, Hall Federal Building and

Courthouse, 302 Joplin Street, Joplin,
Missouri
Janitorial/Custedial
Sacial Security Administration
Building, Main and Secend, Joplin,
Missouri
Janitorial/Custodial
Federal Aviation Administration
Facilities, Albany County Airport,
Albany, New York

Deletions

After consideration of the relevant
matter presented, the Committee has
determined that the services listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48¢ and 41 CFR 51~
2.6,

Accordingly the following services are
hereby deleted from Procurement List
1988:

Furniture Rehabilitation
Spokane, Washington, plus 30-mile
radius
Janitorial/Custodial

Federal Building, Moultrie, Georgia
Janitorial/Custodial

U.S. Custom House, 8 McKinley

Square, Boston, Massachusetts
Janitorial/Custedial
Defense Mapping Agency, 175
Brookside Avenue, West Warwick,
Rhode Island
Mailing Service
Department of the Treasury, Bureau of
Public Debt, 14th & C Streets, SW.,
Washington, DC
Beverly L. Milkman,
Executive Director.
[FR Doc. 88-91192 Filed 9-15-88; 8:45 am]
BILLING CODE 6620-33-M

Procurement List 1988; Proposed
Additions and Deletions

AGENCY: Committee for Purchase from
the Blind and Other Severely
Handicapped.

ACTION: Proposed additions to and
deletions from procurement list.

sumMMARY: The Committee has received
proposals to add to and delete from
Procurement List 1988 commodities to be
produced and a service to be provided
by workshops for the blind and other
severely handicapped.

DATES: Comments must be received on
or before October 17, 1988.

ADDRESS: Committee for Purchase from
the Blind and Other Severely
Handicapped, Crystal Square 5, Suite
1107, 1755 Jefferson Davis Highway,
Arlington, Virginia 22202-3509.

FOR FURTHER INFORMATION CONTACT:
E.R. Alley, Jr. (703) 557-1145.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C.
47(a)(2) and 41 CFR 51-2.6. Its purpose is
to provide interested person an
opportunity to submit comments on the
possible impact of the proposed actions.
Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government will be required to
procure the commodities and service
listed below from workshops for the
blind or other severely handicapped.

It is proposed to add the following
commodities and service to Procurement
List 1988, December 10, 1987 [52 FR
46926).

Commodities

Table, Coffee
7105-00-139-7573
7105-00-139-7601
(Requirements for Zone 1 only)
Table, End
7105-00-139-7598
(Requirements for Zone 1 only)
Table, Lamp
7105-00-139-7600
(Requirements for Zone 1 only)

Service
Janitorial/Custodial
Lexington Blue Grass Army Depot at
the following locations:
Lexington Activity, Avon, Kentucky

Blue Grass Activity, Richmond,
Kentucky

Deletions

It is proposed to delete the following
commodilies from Procurement List
1988, December 10, 1987 (52 FR 46926);
Mop, Dusting, Cotton

7920-00-245-8289
Mophead, Dusting, Cotton

7920-00-634-0201

7920-00-267-4921
Beverly L. Milkman,

Executive Director.
[FR Doc. 88-21193 Filed 9-15-88; 8:45 am|
BILLING CODE 8820-33-M

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to OMB for
Review

Action: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).
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Title, Applicable Form, and
Applicable OMB Control Number:
Department of Defense Military
Emergency Travel Warrant; DD Form
2399; and OMB Control Number 0704—
0227.

Type of Request: Extension.

Average Burden Hours/Minutes Per
Response: 1 hour.

Frequency of Response: Only in the
event of a national emergency.

Number of Respondents: NJA.

Annual Burden Hours: 1.

Annual Responses: NfA.

Needs and Uses: The Military
Emergency Travel Warrant (METW) is
to be used in the event of a national
emergency. The METW, when
accompanied by a military mobilization
order and proper identification,
authorizes Individual Ready Reservists,
military retirees and Standby Reservists,
ordered involuntarily to active duty, to
travel by commercial carrier at
Government's expense, The METW will
be transmitted electronically or by
direct mail,

Affected Public: Individual reservists
and military retirees, commercial
carriers.

Respondent's Obligation: Mandatory.

OMB Desk Officer: Dr. ]. Timothy
Sprehe

Written comments and
recommendations on the proposed
information collection should be sent to
Dr. ]. Timothy Sprehe at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison

A copy of the information collection
proposal may be obtained from, Ms,
Rascoe-Harrison, WHS/DIOR, 1215
Jeiferson Davis Highway, Suite 1204,
Arlington, Virginia 222024302,
telephone (202) 746-0933.

August 13, 1988,

Palricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 88-21227 Filed 9-15-88; 8:45 am|
BILLING CODE 3610-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice,

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and

Applicable OMB Control Number: DoD
FAR Supplement 45.505-14, Reports of
Government Property and Supplement 3
to the DoD FAR Supplement; DD Forms
1149, 1342, 1419, 1640, 1651, and 1662;
and OMB Control Number 07040246,

Type of Request: Revision.

Average Burden Hours/Minute Per
Response: 1,822 hours.

Frequency of Response: On occasion;
annually.

Number of respondents;: 162.322.

Annual Burden Hours: 437,550.

Annual Responses: 237,325,

Needs and Uses: The information
collection concerns 3 areas: (1)
Resubmission of basic approval for
DFARS Part 45; (2) resubmission of the
collection regarding DD Form 1662; and
(3) submission for a new collection
regarding No Cost Storage Agreements.

Affected Public: Businesses or other
for-profit; Non-profit institutions; and
Small businesses or organizations.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Ms. Eyvette R.
Flynn.

Written comments and
recommendations on the proposed
information collection should be sent to
Ms. Eyvette R. Flynn at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison

A copy of the information collection
proposal may be obtained from, Ms.
Rascoe-Harrison, WHS/DIOR, 1215
Jefferson Davis Highway, Suite 1204,
Arlington, Virginia 22202-4302,
telephone (202) 746-0933.

August 13, 1988,
Patricia H. Means,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 88-21228 Filed 9-15-88; 8:45 am]
BILLING CODE 3810-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reductionl Act (44 U.S.C.
Chapter 35).

Title, Applicable Form, and
Applicable OMB Control Number: Army
ROTC 4-Year Scholarship Applications;
ROTC Cadet Command Form 114; and
OMB Control Number 0702-0073.

Type of Request: Extension.

Average Burden Hours/Minutes Per
Response: 45 minutes.

Frequency of Response: Annually.

Number of Respondents: 10,900.

Annual Burden Hours: 8,175.

Annual Responds: 10,900.

Needs and Uses: ROTC scholarships
provide the Army with highly qualified
men and women who desire to pursue a
commission in the U.S. Army. The
application and information provides
the basis for the scholarship award.

Affected Public: Individuals or
households.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Dr. ]. Timothy
Sprehe Written comments and
recommendations on the proposed
information collection should be sent to
Dr. ]. Timothy Spreho at Office of
Management and Budget, Desk Officer,
Room 3235, New Executive Office
Building, Washington, DC 20503.

DOD Clearance Officer: Ms. Pearl
Rascoe-Harrison A copy of the
information collection proposal may be
obtained from, Ms, Rascoe-Harrison,
WRS/DIOR, 1215 jefferson Davis
Highway, Suite 1204, Arlington, Virginia
22202-4302, telephone (202) 746-0933.
August 13, 1988,

Patricia H, Means,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 88-21229 Filed 9-15-88; 8:45 am]
BILLING CODE 3810-01-M

Department of the Army

Army Science Board; Closed Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub, L. 82-463), announcement is made
of the following Committee Meeting:

Name of the Committee: Army
Science Board (ASB).

Dates of Meeting: 6-7 October 1988,

Time of Meeting: 0900-1700 hours.

Place: Arroyo Center, Santa Monica,
California.

Agenda: The Army Science Board
Subgroup for Army Analysis will meet
for briefings and discussion of the
analytical support provided to senior
Army Decision makers by the Arroyo
Center. On 7 October the discussion will
include the analytical support provided
by TRAC-Monterey. This meeting will
be closed to the public in accordance
with section 552b(c) of Title 5, U.S.C.,
specifically subparagraph (1) thereof,
and Title 5, U.S.C., Appendix 2,
subsection 10(d). The classified and
unclassified matters and proprietary
information to be discussed are so
inextricably intertwined so as to
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preclude opening any portion of the
meeling. Contact the Army Science
Board Administrative Officer, Sally
Warner, for further information at {202)
695-3039 or 695-70486.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 88-21240 Filed 9-15-88; 8:45 am]
BILLING CODE 3710-08-M

Performance Review Boards

AcTion: Notice.

sumMARY: Notice is hereby given of the
names. of additional members of a
Performance Review Board for the
Department of the Army.

EFFECTIVE DATE: September 16, 1988,

FOR FURTHER INFORMATION CONTACT:
Robert C. Zenda, Senior Executive
Service Office, Directorate of Civilian
Personnel Headquarters, Department of
the Army, the Pentagon, Washington,
DC 20310-0300, (202) 695-2975.

SUPPLEMENTARY INFORMATION: Section
4314(c)(1) thorugh (5) of Title 5 U.S.C.,
requires each agency to establish, in
accordance with regulations prescribed
by the Office of Personnel Management,

one or more performance review boards.

The boards shall review and evaluate
the intitial appraisal of senior
executives' performance by the
supervisor and make recommendations
to the appointing authority or rating
official relative to the performance of
the senior executives. Publication of this
notice amends previous notice to
account for additions to the membership
of those boards previously published.

The additional members of the
Performance Review Board for the U.S.
Army Materiel Command are:

1. Dr. Thomas E. Davidson, Deputy
Director, Fire Supports Armaments
Center, U.S. Army Armaments,
Munitions and Chemical Command.

2. Mr. Victor Lindner, Associate
Technical Director (System
Development and Engineering), U.S.
Army Armaments, Munitions and
Chemical Command.

3. Mr. Jimmie. C. Morgan, Deputy for
Procurement and Production, U.S. Army
Armaments, Munitions and Chemical
Command.

The additional member of the
Performance Review Board for the
Consolidated Command is:

1. Ms, Mary Ellen Harvey, Special
Assistant to the Deputy Chief of Staff

for Logistics for the Objective Supply
System.

Carol Blea,

Acting Chief, Senior Executive Service Office.
[FR Doc. 88-2119 Filed 9-15-88; 8:45 am|
BILLING CODE 3710-08-M

Corps of Engineers, Department of
the Army

Intention To Prepare a Draft
Environmental Impact Statement for
Permit Action for the Proposal Mine
Advance by Texasgulf, Inc., Near
Aurora, Beaufort County, NC

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Notice of intent.

summARY: The permit action consists of
a preposed 20-year plan for mining
phosphate ore at Texasgulf's existing
facilities. This 20-year mining area
contains 4,300 acreas, most of which
contain old fields and pine plantations.
However, a Department of the Army
permit is required because mining
operations would result in the filling of
wetlands covered under the authority of
section 404 of the Clean Water Act of
1977, as amended.
FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and Draft Environmental Impact
Statement (DEIS) can be answered by:
Mr. Frank Yelverton, Environmental
Resources Branch, U.S. Army Engineer
District, Wilmington, Post Office Box
1890, Wilmington, North Carolina 28402~
1890, telephone: (919) 343-4640.
SUPPLEMENTARY INFORMATION:
Texasgulf, Inc., has been mining
phosphate ore near Aurora, North
Carolina, since the 1960's, and the
proposed mining plan would enable
Texasgulf to continue mining at their
facilities. Texasgulf's 20-year mining
plan is divided into two blocks. The first
block covers 5 years (1990-1995) and
contains approximately 960 acres,
including approximately 89 acres of
section 404 wetlands. Texasgulf has
developed a specific mining plan for this
5-year block and the EIS will address in
detail the impacts of mining in this area.
The second block covers 15 years (1996—
2010) and contain approximately 3,340
acres. This area also contains wetlands
but the acreage has not been determined
yet. The EIS will address the camulative
impacts associated with Texasgulf's
preliminary mining plans for this second
block. Alternative mining areas will be
discussed in the EIS.

All private interests and Federal,
State, and local agencies having an
interest in this permit action are hereby

notified and are invited to comment at
this time. A scoping meeting was held
on September 1, 1988, at the Beaufort
County Community College,
Washington, North Carolina, to help
determine issues to be addressed in the
DEIS. A scoping letter advertising the
public scoping was sent to all known
parties on August 1, 1988. Written and
oral comments were taken at the
meeting and written comments were
accepted until September 12, 1988. All
comments received as a result of this
Notice of Intent and the scoping meeting
will be considered in preparation of the
DEIS.

Significant issues to be analyzed in
the DEIS include: (1) Alternative mining
areas, (2) wetland loss, (3) impacts to
fish and wildlife, (4) impacts to cultural
resources, (5) mitigation, and (6) water
quality.

The lead agency for this project is the
Wilmington District, Corps of Engineers,
Cooperating agency status has not been
assigned to, nor requested by, any other
agency.

The DEIS is being prepared in
accordance with the requirements of the
National Environomental Policy Act of
1969, as amended, and will address the
relationship of the proposed action to all
applicable Federal and State laws and
Executive Orders.

The DEIS is currently scheduled to be
available in the fall of 1989.

Dated: August 29, 1988,

Paul W. Woodbury,

Colonel, Corps of Engineers, District
Engineer.

[FR Doc. 88-21194 Filed 9-15-88; 8:45 am]
BILLING CODE 3710-GN-M

Iniand Waterways Users Board;
Meeting
September 9, 1988.

AGENCY: Corps of Engineers,
Department of the Army.

AcTiON: Notice of Open Meeting.

SUMMARY: In accordance with section

10(a)(2) of the Federal Advisory

Committee Act (Pub. L. 92-463),

announcement is made of the following

Committee meeting:

Name of Committee: Inland Waterways
Users Board

Date of Meeting: October 19, 1988

Place: Quality Inn—Capitol Hill, 415
New Jersey Avenue, NW.,
Washington, DC 20001

Time: 9 AM. to 5 PM.




36084

Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 / Notices

Proposed Agenda
A.M. Session

9:00 Call to order and Disposition of
Prior Meeting Minutes

9:15 Presentation of Information to
Board

11:40 Working Luncheon—Preparation
for Development of Board
Recommendation

P.M. Session

1:00 Development of Board
Recommendations
2:00 Evaluation of Individual Projects
and Studies
3:00 Development of 1988 Board
Annual Report
4:00 Public Comment Period
4:30 Instructions to Support Staff
5:00 Meeting Adjournment
This meeting is open to the public.
Any interested person may attend,
appear before, or file statements with
the committee at the time and in the
manner permitted by the committee.
FOR FURTHER INFORMATION CONTACT:
Mr. William C. Holliday, Headquarters,
U.S. Army Corps of Engineers, CECW-P,
Washington, DC 20314-1000 at (202)
2720146,
John O. Roach I1,
Army Liaison Officer with the Federal
Register.
[FR Doc. 88-21130 Filed 9-15-88; 8:45 am|
BILLING CODE 3710-92-M

DEPARTMENT OF EDUCATION
[CFDA No. 84.061C-E]

Notice Inviting Applications for New
Awards Under the Indian Education
Act of 1988, Subpart 2 (Formerly Part
B—Planning, Pilot, and Demonstration
Projects for Indian Children for Fiscal
Year 1989

Purpose: Provides grants to State and
local educational agencies, Indian
tribes, organizations, and institutions,
and federally-supported elementary and
secondary schools for Indian children,
for projects designed to plan, test, or
demonstrate programs for improving
educational opportunities for Indian
children,

Deadline for Transmittal of
Applications: December 9, 1988.

Deadline for Intergovernmental
Review Comments: February 9, 1989.

Applications Available: October 14,
1988,

Available Funds: The appropriations
conference committee agreed to an
appropriation of $1,935,000 for this
program for fiscal year 1989, of which
approximately $434,000 would be for

new planning projects, approximately
$364,000 for new pilot projects, and
approximately $535,000 for new
demonstration projects. The
appropriations bill must still be passed
by the Congress and signed by the
President.

Estimated Range of Awards: Planning:
$58,000-$152,000; Pilot: $89,000-$142,000;
Demonstration: $70,000-$145,000.

Estimated Average Size of Awards:
Planning: $109,000; Pilot: $80,000;
Demonstration: $107,000 or $108,000.

Estimated Number of Awards:
Planning: 4, Pilot: 4, Demonstration: 5.

Project Period: Planning—12 months.
Pilot and Demonstration—12 or 24
months. It is anticipated that
approximately 50 percent of the awards
will be approved for 24 months.

Applicable Regulations: (a) The
Indian Education Program Regulations,
34 CFR Parts 250 and 255, and (b) the
Education Department General
Administrative Regulations, 34 CFR
Parts 74, 75, 77, 78, 79, and 80.

For Applications or Information
Contact: Elsie Janifer, U.S. Department
of Education, 400 Manyland Avenue,
SW., Room 2166, Washington, DC 20202,
Telephone: (202) 732-1918.

Program Authority: 25 U.S.C.
2621(a)(1), (b).

Dated: September 2, 1988.

Beryl Dorsett,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 88-21172 Filed 8-15-88; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Intent To Prepare an Environmental
Impact Statement on Proposed Siting,
Construction and Operation of New
Production Reactor Capacity

AGENCY: Department of Energy (DOE).

AcTION: Notice of Intent (NOI) to
prepare an Environmental Impact
Statement (EIS).

suMMmARY: DOE announces its intent to
prepare an EIS pursuant to the National
Environmental Policy Act (NEPA) of
1969, as amended, to evaluate the
environmental impacts of the proposed
siting, construction and operation of
new product reactor (NPR) capacity and
related support facilities and to conduct
public scoping meetings. The proposed
new production reactor capacity
facilities would primarily produce
tritium for the U.S. nuclear weapons
program. The EIS will consider
reasonable alternatives among the
reactor technologies and the sites
reasonably suited to support praduction

reactor and support facilities in a safe
and environmentally acceptable
manner. The technologies to be
evaluated include the light-water reactor
(including conversion of the Washington
Public Power Supply System's
unfinished Nuclear Power Station
Number 1 (WNP-1)), the high-
temperature gas-cooled reactor, and the
low-temperature heavy-water reactor.
The impacts of the potential production
of plutonium by these technologies will
also be evaluated. The environmental
impacts of siting each reactor
technology will be evaluated for the
Hanford Site, Richland, Washington; the
Idaho National Engineering Laboratory
(INEL), Idaho Falls, Idaho; and the
Savannah River Plant (SRP), Aiken,
South Carolina.

The proposal for the siting,
construction, and operation of NPR
capacity and related support facilities is
based upon congressional initiative
(Pub. L. 100-202) and studies by DOE
showing construction and operation of
this new capacity as one of the key
elements required to assure
maintenance of the nuclear weapons
stockpile. Preparation of the EIS will be
in accordance with NEPA, the Council
on Environmental Quality (CEQ) NEPA
regulations (40 CFR Parts 1500-1508),
and the DOE NEPA guidelines (52 FR
47662).

Invitation to Comment: To ensure that
the full range of issues related to this
proposal are addressed, comments on
the proposed scope and content of the
EIS are invited from all interested
parties. Written comments or
suggestions to assist DOE in identifying
significant environmental issues and the
appropriate scope of the EIS should be
postmarked by December 15, 1988.
Comments received after that date will
be considered to the extent practicable.
Agencies, organizations, and the general
public are also invited to present oral
comments or suggestions pertinent to
preparation of this EIS at the public
scoping meetings scheduled as indicated
below. Written and oral comments will
be given equal weight in the scoping
process. Comments and suggestions
received during the scoping period will
be considered in preparing the draft EIS
The draft EIS is expected to be
completed in 1990, at which time its
availability will be announced in the
Federal Register, and public comments
will again be solicited. Comments on the
draft EIS will be considered in preparing
the final EIS.

ADDRESSES: Written comments or
suggestions on the scope of the EIS,
requests to speak at the scoping
meetings, or questions concerning the
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project should be directed, as

appropriate, to one of the following:

Mr. Peter |. Dirkmaat (INEL), U.S.
Department of Energy, Idaho
Operations Office, 785 DOE Place,
Idaho Falls, Idaho 83402, (208) 526
6666

or

Mr. Tom Bauman (Hanford Site), U.S.
Department of Energy, Richland
Operations Office, Federal Building,
825 Jadwin Avenue, Room 157,
Richland, Washington 99352, (509)
376-7501

or
Mr. S.R. Wright (SRP), U.S. Department

of Energy, Savannah River Operations

Office, P.O. Box A, Aiken, South

Carolina 29802, (803) 725-3957

Those persons who wish to receive a
copy of the draft EIS should make their
request to: Mr. John Jicha Jr., Director,
Project Division, Office of Nuclear,
Materials Production, U.S. Department
of Energy, Washington, DC 20545, (301)
353-2255

Envelopes should be marked: “NPR
Capacity EIS."
FOR FURTHER INFORMATION CONTACT
For general information on the EIS
process, please contact: Carol M.
Borgstrom, Director, Office of NEPA
Project Assistance (EH-25), U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20858, (202) 586-4600
DATES: Written comments and
suggestions on the proposed scope of the
EIS should be postmarked by December
15, 1988, to assure consideration in the
preparation of the EIS. Comments
received after that date will be
considered to the extent practicable.

Background Information: In January
1988, the Department established a
formal process for reviewing and
assessing sites and technologies for NPR
capacity. This review resulted in the
preparation of an acquisition strategy
report to Congress, which was exempted
from the provisions of NEPA by Pub. L.
100-202. The Department submitted the
report, “Acquisition Strategy for New
Production Reactor Capacity,” to
Congress on August 8, 1988. In the
report, the Secretary of Energy
recommended pursuing a dual strategy
which involves proceeding on an urgent
schedule with construction of a heavy-
water reactor at SRP which can produce
100% of expected tritium requirements
and concurrent preparation leading to
the construction of a modular high-
temperature gas-cooled reactor at INEL
which can produce 50% of expected
tritium requirements. This
recommendation is the DOE preferred
alternative to be evaluated in the EIS.

The primary purpose of the proposed
new production facilities is to ensure an
adequate and reliable supply of tritium
for the Nation's nuclear weapons
program. A secondary purpose of the
proposed facilities is to provide the
capability for plutonium production. The
production facilities to be evaluated in
this EIS include new production reactors
and related support facilities including
driver fuel element and tritium
production element fabrication facilities,
a tritium recovery plant, a spent fuel
reprocessing facility, and appropriate
waste handling facilities.

Reactor technologies under
consideration include the light-water
reactor (LWR), high-temperature gas-
cooled reactor (HTGR), and low-
temperature heavy-water reactor
(HWR). The LWR alternative includes
possible conversion of the WNP-1 at the
Hanford Site. The WNP-1 is a partially
completed light-water reactor owned by
the Washington Public Power Supply
System, The LWR can be used to
produce tritium, as well as byproduct
steam for electric power generation. The
HTGR is a graphite moderated, helium-
cooled reactor, designed to produce
tritium. The HTGR could also supply, as
a byproduct, steam for electric power
generation. The HWR is a heavy-water
moderated, heavy-water cooled reactor
which is similar to the existing
production reactors at SRP. Because it
would operate at low temperatures and
pressures, it could not economically
produce steam for electric power.

In order to meety safety and security
requirements, DOE determined that NPR
facilities should be constructed at large,
secured, DOE-owned sites at which
there has been experience with reactor
operations and/or fuel reprocessing.
Thirteen sites were evaluated against
general screening criteria. The sites
which met these criteria and are
considered the reasonable alternatives
to be evaluated in the EIS are the
Hanford Site, INEL, and SRP.

The Hanford Site is a DOE nuclear
research and defense program site of
560 square miles near Richland,
Washington. The Hanford Site was the
first U.S. nuclear material production
site and is currently engaged in nuclear
materials processing and nuclear
research. The existing facilities include
a production reactor (not operating),
various nuclear materials processing
plants, waste management facilities and
a fuel fabrication facility.

INEL, located in southeastern Idaho,
is a large (890 square miles) DOE
reservation where various kinds of
nuclear reactors and support facilities
have been built and tested to
demonstrate the applications of reactor

technology, to conduct safety research,
and to support defense programs. The
existing facilities include waste
management facilities and a chemical
processing plant which serves as the
primary facility for the recovery of fuel
from the Naval Reactors Programs.

The SRP encompasses approximately
300 square miles near Aiken, South
Carolina. SRP has actively produced
strategic nuclear materials for national
defense programs for more than 30
years. The existing facilities include
production reactors, chemical
processing plants, waste management
facilities, fuel and target fabrication
plants, and a tritium recovery facility.

Proposed Action: The proposed action
is the siting, construction and operation
of NPR capacity and support facilities.
The preferred alternative is construction
and operation of a heavy-water reactor
at SRP which can produce 100% of
expected tritium goal requirements and
concurrent preparation leading to the
construction and operation of a modular
high-temperature gas-cooled reactor at
INEL which can produce 50% of
expected tritium goal requirements.

Alternatives Proposed for
Consideration: The alternatives
proposed for consideration in the EIS
are a LWR, HWR or HTGR at SRP, INEL
or the Hanford Site. The LWR
alternative at the Hanford Site is
conversion of WNP-1. The liquid-metal
reactor technology is not considered a
reasonable alternative due to cost and
schedule risks of reactor concept
development. As required by the CEQ
NEPA regulations, the EIS will also
analyze the “no action alternative (i.e.,
no construction of NPR capacity).

The EIS will include a comparative
assessment of the environmental
impacts of the reasonable reactor/site
alternatives, including support facilities.
For the purpose of the EIS analyses, all
technologies will be analyzed at 125% of
expected tritium requirements. This will
allow flexibility in the assessment of
impacts by bounding all technologies at
the same level. The EIS will also
address the cumulative effects of adding
the proposed facilities to the sites.
Alternative reactor analyses will
include, where applicable, an
assessment of the impacts of the
byproduct steam production for power
generation. If any other reasonable
alternatives are identified which could
potentially achieve the objectives of the
tritium production program, they would
also be considered in the EIS.

Identification of Environmental
Issues: The following issues have been
tentatively identified for analysis in the
EIS. The list of issues is intended to
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apply to facilities associated with NPR
capacity including driver fuel and
tritium production element fabrication,
fuel and tritium production element
reprocessing, waste handling, and the
steam generation options as appropriate.
The EIS will address the environmental
impacts of the proposed action including
routine operations and potential
accidents during facility construction
and operation. In aceordance with CEQ
NEPA regulations (40 CFR 1500.4 and
1502.21), other environmental
documents, as appropriate, may be
incorporated by reference, in whole or
in part, into these impact analyses. This
list is not all inclusive nor does it imply
any predetermination of potential
impacts. Additions or deletions to this
list may occur as the result of the
scoping process.

1. Public and Occupational Safety—
The radiclogical and nonradiological
impacts of routine operations and
potential accidents including projected
effects on workers and the public will be
addressed in accordance with DOE
policy.

2. Water Resources—The qualitative
and quantitative effects on water
resources and other water users in the
region.

3. Air Quality—The effects of
radiological and nonradiological air
emissions.

4. Regulatory Compliance—
Compliance with all applicable Federal,
state and local statutes and regulations.

5. Wildlife Areas—The disturbance or
destruction of habitat of game and
nongame wildlife species including
potential effects on threatened or
endangered species of flora and fauna.

6. Aquatic Species—The potential for
entrapment or impingement of aquatic
organisms on surface water intake
structures and impacts to aquatic
habitats.

7. Waste Management—The
environmental effects of generation,
treatment, transport, storage, and
disposal of radioactive, hazardous and
solid wastes.

8. Socioeconomic—The
socioeconomic impacts on affected
communities of large construction and
operation labor forces and support
services.

9. Cultural Resources—The polential
impacts on historical, archaeological,
scientific or culturally important sites.

10. Transportation—Impacts of the
transportation of NPR related supplies,
materials, equipment, products and
wastes on-site and off-site,

11. Decommissioning and
Decontamination—To the extent that
information is available, the EIS will
evaluate impacts that may result from

decommissioning and decontamination

of existing and new facilities as a result

of the proposed action.

Related Documentation: Background
information on the new production
reactor capacity project, the alternative
technologies, and the alternative sites
are available in the public reading
rooms listed below. The available
documents include:

1. Assessment of Candidate Reactor
Technologies for the New Production
Reactor; A Report of the Energy
Research Advisory Board to the United
States Department of Energy,
Washington, DC DOE/S5-0064, July 1988.

2. Site Evaluation Report for New
Production Reactor; Submitted by the
DOE Site Evaluation Team to the
Chairman of the Energy Systems
Acquisitions Adviory Board (ESAAB)
and the Acting Assistant Secretary for
Defense Programs, DOE/DP-0053, July
1988.

3. Acquisition Strategy for New
Production Reactor Capacity, Report to
Congress by the Secretary of Energy,
August, 1983,

Scoping Meetings: In addition to
receiving written comments, DOE will
conduct public scoping meetings to
assist DOE in determining the
appropriate scope of the EIS and the
significant environmental issues to be
addressed. Public scoping meetings will
be held at the following times and
locations:

a. Hanford Site—

(1) Federal Building Auditorium, 825
Jadwin Avenue, Richland,
Washington

DATE: November 28, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 7:00

p.m. to 16:00 p.m.

(2) Spokane City Council Chambers,
West 808 Spokane Falls Boulevard,
Spokane, Washington

DATE: December 1, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 7:00

p-m. to 10:00 p.m.

(3) Portland City Hall Hearing Room,
1120 S.W. Fifth, Portland, Oregon

DATE: December 6, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 7;00

p.m. to 10:00 p.m.

(4) HM. Jackson Federal Building, North
Auditorium, 912 2nd Avenue,
Seattle, Washington

DATE: December 8, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 7:00

p-m, to 10:00 p.m.

b, Idaho Site—

(1) Shilo Inn, 780 Lindway Boulevard,
Idaho Falls, Idaho

DATE: November 14, 1988

TIME: 9:00 a.m. to 5:00 p.m. and 7:00

p-m. to 10:00 p.m.

(2) Boise City Hall, 150 N. Capitol

Boulevard, Boise, Idaho

DATE: November 16, 1988

TIME: 9:00 a.m. to 5:00 p.m. and 7:00
p.m. to 10:00 p.m.

(3) O’Leary Jr. High School Auditorium,
2350 Elizabeth Boulevard, Twin
Falls, Idaho

DATE: November 10, 1988
TIME: 8:00 a.m. to 5:00 p.m. and 7:00
p.m. to 10:00 p.m.

(4) Spokane City Council Chambers,
West 808 Spokane Falls Boulevard,
Spokane, Washington

DATE: December 1, 1868
TIME: 10:00 a.m. to 5:00 p.m. and 7:00
p.m. to 10:00 p.m.

(c). Savannah River Site—

(1) Odell Weeks Recreation Center,
Whiskey Road, Aiken, South
Carolina

DATE: November 29, 1968

TIME: 10:00 a.m. to 5:00 p.m. and 6:00

p.m. to 10:00 p.m.

(2) National Guard Armory, 1 Milledge
Road, Augusta Georgia

DATE: December 1, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 6:00

p.m. to 10:00 p.m.

(3) DeSoto Hilten, 15 East Liberty Street,
Savannah, Georgia

DATE: December 5, 1968

TIME: 10:00 a.m. to 5:00 p.m. and 6:00

p.m. to 10:00 p.m.

(4) Radisson Hotel, 937 Assembly Street,
Columbia, South Carolina

DATE: December 7, 1988

TIME: 10:00 a.m. to 5:00 p.m. and 6:00

p.m. to 10:00 p.m.

Please note that the scoping meeting
in Spokane, Washington cosponsored by
both the Hanford Site and the Idaho
Site. The purpose of the scoping
meetings is to offer all interested
persons the opportunity to voice their
opinions on the proposed content and
scope of the EIS. DOE will designate a
presiding officer to chair each meeting.
The meetings will not be conducted as
evidentiary hearings and there will be
no questioning of speakers; however, the
presiding officer may ask for
clarification of statements made to
assure that DOE fully understands the
comments and suggestions. The
presiding officer will establish the order
of speakers and provide any additional
procedures necessary for conduct of the
meeting. To assure that all persons
wishing to make presentations can be
heard, a 5 minate limit for each speaker
has been established. Speakers who
wish to provide further information for
the record should submit such
information to one of the Operations
Office addresses above by December 15,
1988: Comments received after that date
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will be considered to the extent
practicable, Individuals who do not
make an advance arrangement to speak
may register to speak at the time of each
meeting. After all previously scheduled
speakers have been given an
opportunity to make their presentations,
an opportunity will be provided to these
registrants to speak, as time permits.
DOE reserves the right to change the
meeling locations, and procedures for
conduct of the scoping meetings.

DOE will prepare transcripts of the
scoping meetings. The public may
review the transcripts, other NEPA
documents, and unclassified background
information on this project at DOE
public reading rooms during normal
business hours, Addresses of these
reading rooms are given below:

1. U.S. Department of Energy, Idaho
Operations Office, 785 DOE Place,
Idaho Falls, Idaho 83402, (208) 526-
0271

2. U.S. Department of Energy, Richland
Operations Office, Federal Building,
825 Jadwin Avenue, Room 157,
Richland, Washington 99352, (509)
376-8583

3. U.S. Department of Energy Reading
Room, University of South Carolina,
Aiken Campus, University Library,
2nd Flood, University Parkway,
Aiken, South Carolina 29802, (830)
648-6851

. U.S. Department of Energy, Freedom
of Information Reading Room, Room
1E-190, Forrestal Building, 1000
Independence Avenue, Southwest,
Washington, DC 20585, (202) 586-6020

Signed in Washington, DC, this 8th day of
September 1988, for the United States
Department of Energy.

Ernest C, Baynard, I1I,

Assistant Secretary, Environment, Safety and
Health.

[FR Doc. 88-21259 Filed 9-15-88; B:45 am|
BILLING CODE 6450-01-M

Superclean Coal-Water Slurry
(SCCWS) Combustion Testing in Oil
Designed Industrial Boilers

AGENCY: Department of Energy.

ACTION: Program Opportunity Notice No.
DE-PN22-88PC88697; Correction.

On August 16, 1988 DOE published a
program opportunity notice on the
SCCWS (53 FR 30859). That notice is
corrected by adding the following
infoermation. On August 17, 1988, it was
announced in the Commerce Business
Daily that the U.S. Department of
Energy, Pittsburgh Energy Technology
Center, through a bilateral program with
ltaly, intends to issue a program
opportunity notice (PON) soliciting

participants and potential host sites for
a demonstration designed to show that
SCCWS's can effectively replace oil in
oil-designed industrial boilers. The
purpose of this announcement is to
provide preliminary SCCWS
specifications for the U.S. project(s).
U.S. coal companies that are interested
in providing to DOE at no charge, 400
pound samples of coals that can meet
the listed specifications, should contact
Ralph Carabetta, Associate Director for
Project Management, U.S, DOE/
Pittsburgh Energy Technology Center.
Specifications of critical properties of
the coal and the slurry derived from it,
depends on an in-depth knowledge of
how each property affects boiler
performance and operating factors such
as maintainability, reliability, and
availability, Since much of the
information is presently unknown,
specifications can be general, at best.
The basic properties of interest can be
defined and certain values associated
with them, projected. These are
provided in the following table:

Values for t')otlers designed

Distiflate ol Residual oil

Coal parameter:

Ash Content.............. <1.5%.

Slagging Index (B/ <086.....
A X %S).

Fouling Index (B/A
% Nas0).

Sulfur

Ash Softening
Temp. (red.
atm.).

w <3.0%
<0.6.

SR e ciroenren <0.2.

<0.5% . <0.7%.
>2400F.......... >2400F,

<0.25%.
<0.75%.
<15.0%.
<2.25,

NaJ0 in ash

Fes0; in ash .......cvv..

Silica/alumina ratio
in ash,

Coal grind size

<70%~
325M.
Particles larger
than 200u.
Volatile matter

Super Clean Slurry
Parameter:
Solids Loading
Heating Value,

Btu/lb.
Viscosity:
100F & 50/
Sec.
100F & 5000/
sec.
Stability

>6500.

< 1000cp.

>six months storage with-
out significant negative
impact on slurry proper-
ties.

Atomization Requirements—Although separate from
the coal and slurry specifications, atomization
criteria are important to ensure adequate
combustion and system reliability.

Atomizer:

<250cp.

>4000
hours.

DATES: The solicitation is expected to be
available to interested parties on or
about October 20, 1988. Applications are
due approximately December 6, 1988.
Contracts: Potential applicants
desiring to receive a copy of this
solicitation should provide a written
request to: Dale A. Siciliano, Acquisition
and Assistance Division, U.S.
Department of Energy, Pittsburgh Energy
Technology Center, P.O. Box 10940, M.S.
921-165, Pittsburgh, PA 15236.
Gregory J. Kawalkin,
Acting Director, Acquisition and Assistance
Division, Pittsburgh Energy Technology
Center.
September 7, 1988.
[FR Doc. 88-21232 Filed 9-15-88; 8:45 am|
BILLING CODE 6450-01-M

International Energy Program;
Approval by the Secretary of Energy
of U.S. Oil Companies’ Participation in
International Energy Agency
Allocation Systems Test

AGENCY: Department of Energy.

ACTION: Publication of approval of
participation by U.S. Oil Companies in
the International Energy Agency's Sixth
Allocation Systems Test and
preparatory data transmission tests.

SUMMARY: On September 1, 1988, the
Secretary of Energy issued letters of
approval with respect to U.S. oil
company participation in the
International Energy Agency's Sixth
Allocation Systems Test and
preparatory data transmission tests. The
text of the letter and related documents
are appended to this notice.

FOR FURTHER INFORMATION CONTACT:
Samuel M. Bradley, Deputy Assistant
General Counsel for International
Affairs, Room 6A-167, Forrestal
Building, 1000 Independence Avenue
SW., Washington, DC 20585, (202) 586
2900.

SUPPLEMENTARY INFORMATION:

Background: The International Energy
Program

The agreement on an International
Energy Program (IEP), TIAS 8272,
November 18, 1974, is a U.S. Executive
Agreement entered into in the aftermath
of the 1973-74 Arab oil embargo
targeted at the U.S. and the Netherlands.
The IEP provide for creation of the
International Energy Agency (IEA) as an
autonomous agency of the Organization
for Economic Cooperation and
Development (OECD). The IEP's main
purposes include reducing the Free
World oil consuming nations'’
vulnerability to supply disruptions by
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encouraging self-sufficiency in oil
supplies; avoiding competition for short
supplies of available oil during a
disruption through a program for
equitably allocating those supplies
among the signatory countries;
establishing a comprehensive
international information system; and
creating a forum for cooperation with
governments and consultation with oil
companies. There now are 21 member
countries, consisting of all OECD
members except France, Finland and
Iceland.

The IEP provides that the I[EA's
Emergency Sharing System can be
activated only when the [EA group of
twenty-crne member countries as a
whole or any individual member country
sustains or reasonably can be expected
to sustain a seven percent or greater
shortfall of available petroleum supplies
measured against a specified base
period. In the “general” trigger situation
(as distinguished from a “selective”
trigger applicable to one or more but
less than all member countries), the IEA
sharing formula would distribute the
group supply shortfall among IEA
member counties on the basis of a
combination of (1) a specified common
reduction in consumption within each
member country, and (2) the relative
national import-dependency of the
member countries (with the more
import-dependent countries absorbing
the greatest losses in supplies). The
emergency sharing formula establishes
national “supply rights" and attributes
“allocation obligations' and “allocation
rights" to the individual IEA countries
depending on whether their available oil
supplies exceed or fall short of their
supply rights. A country having an
allocation obligation would be required
to supply, to other IEA countries having
allocation rights, a portion of the oil
available to it, equal to the excess over
its supply right.

The oil industry has an important
advisory and functional role in the IEA,
particularly during real emergencies. A
number of U.S. and foreign oil
companies have agreed to serve as IEA
“Reporting Companies.” When there
appears to be a serious possibility that
an oil supply shortfall will develop, the
IEA may request activation of its
emergency data system, which calls for
the Reporting Companies to submit
directly to the IEA comprehensive data
on their oil imports and exports, their
indigenous production and their
inventories. If this shortfall in fact
should develop and the IEA’s
Emergency Sharing System were
activated during an oil supply crisis,
international oil allocation is expected

to be accomplished through the
voluntary supply measures of the
Reporting Companies, coordinated by
the companies’ technical experts serving
on the Industry Supply Advisory Group
(ISAG) in Paris.

Antitrust Approval for U.S. Industry
Participation in the IEA’s Sixth
Allocation System Test

In order for U.S. Reporting Companies
and their employees to participate in
IEA activities, section 252 of the Energy
Policy and Conservation Act (EPCA), 42
U.S.C. 6272, makes available to U.S. oil
companies a limited antitrust defense
and a breach of contract defense for
actions taken to carry out a “voluntary
agreement” or “plan of action” to
implement the allocation and
information provisions of the IEP. A
"Voluntary Agreement and Plan of
Action to Implement the International
Energy Program" (hereafter “Voluntary
Agreement”) was agreed to in 1976 by a
number of U.S. Oil companies, and
approved by the U.S. Government. See 2
CCH Federal Energy Guidelines,
paragraph 15,845. Seventeen U.S. oil
companies currently participate in the
Voluntary Agreement.! The Secretary of
Energy administers the Voluntary
Agreement and is responsible, with the
concurrence of the Attorney General, for
antitrust approvals with respect thereto.

The Secretary of Energy and the
Attorney General recently approved the
“Second Plan of Action to Implement
the International Energy Program,”
which is an appendix to the Voluntary
Agreement. The Second Plan of Action
will convey antitrust protection to U.S.
Oil companies assisting in implementing
the IEA’s Emergency Sharing System
during an actual international energy
supply emergency.

Over the years since the IEA was
formed, the Secretary of Energy and the
Attorney General also have given
approval for U.S. oil companies which
participate in the Voluntary Agreement
to engage in varous IEA allocation
systems tests and related activities. This
has been done through the issuance of
antitrust “approval" (or “clearance”)
letters. See, e.g., the antitrust approval
letter for the IEA's Fifth Allocation
Systems Test (AST-5) at 50 FR 41383
(October 10, 1985).

! The U.S. oil companies which participate in the
Voluntary Agreement are: Amerada Hess
Corporation, Amoro Corporation, Ashland Oil, Inc.,
ARCO Oil and Gas Company, BP America, Inc.,
Caltex Petroleum Corporation, Chevron
Corporation, Conoco, Inc., Exxon Company
International, Mobil Oil Corporation, Occidental
Petroleum Corporation, Phillips Petroleum
Company, Shell Oil Company, Sun Company, Inc.,
Texaco, Inc., Union Oil Company of California, and
Union Pacific Resources Company.

U.S. Voluntary Agreement
participants now have been requested to
agsist the IEA in conducting the IEA’s
Sixth Allocation Systems Test (AST-8),
which will begin with the transmission
of a telex by the IEA Secretariat on
September 23, 1988, announcing the
hypothetical oil supply disruption. Prior
to the beginning of AST-6, Reporting
Companies will participate in
transmission tests involving the [EA's
emergency data system and voluntary
offer process. The primary objective of
AST-6 is to continue the program of
periodic training of personnel of
participating IEA governments, oil
companies, and the IEA Secretariat, in
the data systems and emergency oil
allocation procedures developed to
implement the provisions of the IEP,
AST-6 will include certain new aspects
of the Energency Sharing System that
have not been tested previously: it will
consider a significant innovation in the
sharing system, known as the “Wider
Window” concept, which extends the
period for processing certain types of
voluntary oil supply and receive offers
over the entire allocation cycle and
expedites the processing of such
voluntary offers; in addition, AST-6 will
test a recent modification to the
timetable for compilation and
submission of industry and IEA member
country data and for the calculation of
allocation rights and allocation
obligations, which will permit more time
for the oil allocation process to function.
It should be noted, however, that
although the allocation systems test also
will include for the first time a
procedure to consider pricing for certain
voluntary offer transactions, the
Secretary's antiturest approval letter
exludes permission for the U.S. oil
companies which participate in the
Voluntary Agreement to engage in this
particular new aspect of AST-8.

As in previous IEA allocation systems
tests, IEA Reporting Companies will
participate in AST-6 in serveral ways.
First, Reporting Company employees
will staff the ISAG in Paris, Second,
Reporting Companies will provide the
IEA and the ISAG with historical data
on their imports, exports, indigenous
production, and inventories for the
period covered by the test. Finally,
Reporting Companies will simulate the
carrying out of certain hypothetical
supply reallocation measures; in this
connection, Reporting Companies may
discuss with the IEA, the ISAG and
other Reporting Companies, for the
purpose of developing and implementing
suitable hypothetical reallocation
measures, information or data which
may be confidential or proprietary.
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Section 5{b)(1) of the Voluntary
Agreement conveys antitrust protection
to the participating oil companies when,
prior to an actual emergency, they take
part in IEA allocation systems tests this
allows them to simulate in a systems
test the same kinds of supply activities
which would take placein a real
emergency. The need for an antitrust
approvalletter in connecton with such a
test arises because of the possibility that
company confidential or proprietary
information or data may be disclosed in
the course of the test. On this subject,
section 5{b)(2) of the Voluntary
Agreement provides that disaggregated,
confidential or proprietary information
ordata may be disclosed by the
companies in a test only to the extent
approved by the Secretary of Energy,
after consultation with the Secretary of
State, with the concurrence of the
Attorney General after he has consulted
with the Federal Trade Commission. The
purposes of a test approval letter are to
set out the scope of the permission
granted for the disclosure of confidential
or proprietary information or data,
establish recordkeeping and reporting
requirements, and describe how the U.S.
Government will monitor the tests.

As required by section 5(b) of the
Voluntary Agreement, written approval
has been given by the Secretary of
Energy for the seventeen U.S. oil
companies which participate in the
Voluntary Agreement to disclose
confidential or proprietary information
or data which is necessary to the
conduct of AST-6 and the related data
transmission tests. This approval letter,
which was developed in cooperatin with
the staffs of the Antitrust Division,
Department of Justice, and of the FTC,
incorporates improvements in previous
such letters, based on experience gained
in AST-5 and on the recently approved
Second Plan of Action.

Most of the data base for the test—
consisting principally of historical
import, export, indigenous production
and stock level data for August 1987
through January 1988—acutally will be
altered to reflect the effects of the AST-
8 hypothetical emergency oil disruption
scenario. Also, companies are free to
"mask” their data if they so wish. The
age of the data and their potential
masking by the companies, combined
with the protections built into the
approval letter, should significantly
reduce any risk of anticompetitive
behavior as a result of the disclosure of
proprietary company information during
AST-8. In addition, as noted above, the
Secretary's antitrust approval letter
expressly excludes permission for the

U.S. oil companies to disclose petroleum
prices or commercial terms.

The documents published in the
appendix to this notice are the text of
the letter of appoval sent to the
seventeen US, oil companies
participating in the Voluntary
Agreement and correspondence among
the Department of Energy, the
Department of Justice, the Department
of State and the Federal Trade
Commission evidencing consultation
among those agencies and the required
concurence of the Department of Justice
in the issuance of the letter of approval
by the Secretary of Energy. The text of
the Second Plan of Action, certain
provisions of which are adopted for
AST-8 purposes by the approval letter,
is not published in the appendix to this
notice because of its length, but may be
found at 53 FR 2866 (February 2, 1988).

Issued in Washington, DC on September 12,
1988.

Eric Fygi,
Acting General Counsel.

List of Appended Documents

A. Letter of Approval from the Secretary of
Energy toeach of 17'U.S, Voluntary
Agreement Participants.

B. Letter from the Secretary of Energy to
the Assistant Attorney General, Antitrust
Division, Department of Justice.

C. Letter from the Secretary of Energy to
the Secretary of State.

D. Letter from the Acting Secretary of
State, to the Secretary of Energy.

E. Letter from the Acting Assistant
Attorney General, Antitrust Division,
Department of Justice, to the Secretary of
Energy.

F. Letter from the Secretarny of the Federal
Trade Commission to the Assistant Attorney
General, Antitrust Division, Department of
Justice.

Appendix A

The Secretary of Energy,
Washington, DC 20585,
September 1, 1988.

Dear

The purpaose of this letter is to convey the
necessary approvals for your company to
participate inthe upcoming test of the
Emergency ‘Oil Sharing System of the
International Energy Agency [IEA) and in
certain preparatory IEA data and voluntary
offer transmission tests. The U.S. Department
of Energy [DOE) considers these tests an
important part of our own energy emergency
preperedness efforts. We hope that your
company will participate in the tests, and
encourage you to cooperate fully with the
IEA in these undertakings.

The following paragraphs of this approval
letter have been numbered for convenience of
reference.

1. This approval letter applies to the IEA’s
Sixth Allocation Systems Test, known as
“AST-6," to be conducted during the period
September-November 1988, and to the IEA's

data and voluntary offer transmission tests
scheduled for September 1988.

2. This letter sets out guidelines for
participation in AST-6 and the preparatory
data and voluntary offer transmission tests
by Voluntary Agreement participants and
their employees and provides approval for
the provision, exchange and disclosure of
confidential or proprietary information or
data in connection with the tests, as required
by the Voluntary agreement and Plan of
Action to Implement the International Energy
Program (Voluntary Agreement), 2 CCH
Federal Energy Guidelines, Paragraph 15,845,
Participation by Voluntary Agreement
participants and their employees is governed
by section 252 of the Energy Policy and
Conservation Act (EPCA), DOE regulations at
10 C.F.R. Part 209, Department of justice
regulations at 28 C.F.R. Part 56, and the
Voluntary Agreement.

3. In September 1988, prior to the beginning
of AST-6, the IEA Secretariat will conduct
transmission tests involving the IEA
emergency data system and voluntary offer
process. The Secretariat first will request
each IEA Reporting Company to transmit to it
certain IEA Questionnaire A information or
data for the months of August 1987 through
January 1988, which Reporting Companies
previously transmitted to the TEA in April
1988. Following this data transmission test,
the Secretariat will request each Reporting
Company to transmit to it one or more
voluntary offers using fictitious data.
Approval under Section 5(b) of the Voluntary
Agreement is hereby given to Voluntary
Agreement participants and their employees
to participate in each of these tests. No later
than September 30, 1988, each Voluntary
Agreement participant shall submit to the
Departments of Energy and Justice, at the
addresses provided in paragraph 11(c) of this
letter, one copy of the Questionnaire A data
and one copy of each voluntary offer telex
submitted to the IEA in these transmission
tests.

4. The IEA Secretariat's “AST-6 Test
Guide" establishes the scope and objecfives
of AST-6 and provides instructions for all
tesl participants, The primary objective of
AST-6 is to continue the program of periodic
training of personnel of participating IEA
governments, oil companies, and the IEA
Secretariat, in the data systems and
emergency oil allocation procedures
developed to implement the provisions of the
Agreement on an International Energy
Program (IEP) (TIAS 8278, November 18,
1974), which are delineated in the IEA's
Emergency Management Manual (EMM) and
in the Industry Supply Advisory Group/
Secretariat Operations Manual (ISOM). AST-
6 will include certain new aspects of the
Emergency Oil Sharing System that have not
been tested previously: it will consider a
significant innovation in the sharing system,
known as the “Wider Window" concept,
which extends the voluntary offer process for
“closed-loop” veluntary offers over the entire
allocation cycle and expedites the processing
of such voluntary offers; in addition, AST-8
will test a recent modification to the
timetable for compilation and submission of
Questionnaire A/Questionnaire B data and
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for the calculation of allocation rights and
allocation obligations, which will permit
more time for the oil allocation process to
function. AST-6 also will include a procedure
to consider pricing for “open-loop” voluntary
offers; however, as indicated in paragraph
7(c) below, this letter does not approve
participation in that procedure by Voluntary
Agreement participants or their employees.

5. AST-6 will begin with the transmittal of
a disruption telex by the IEA Secretariat
(expected to occur Friday, September 23,
1988), and will continue for approximately
seven weeks. It will consist of one full and
one curtailed monthly allocation cycle. Prior
to the completion of the full one month cycle
commencing October 1, 1988, a second
disruption telex will be released by the
Secretarial. The test will terminate
approximately November 15, 1988. For notice
purposes under the Voluntary Agreement, the
test activities of the Industry Supply
Advisory Group (ISAG) at the test site in
Paris will be conducted as a single meeting of
the ISAG carried out in accordance with
Section 5 of the Voluntary Agreement.

6. Attached hereto is a copy of the Second
Plan of Action to Implement the International
Energy Program (Second Plan of Action),
which is Appendix B to the Voluntary
Agreement, The Second Plan of Action has
been approved by the Secretary of Energy
and the Attorney General for potential use
during an actual international energy supply
emergency. The Second Plan of Action has
been attached hereto for convenience of
reference, because the following paragraphs
of this approval letter adopt certain of its
provisions for purposes of AST-6. For
purposes of this letter, all references in the
Second Plan of Action to the allocation site
or to allocation activities shall be deemed o
refer to the AST-6 test site and AST-6 test
activities.

7. Approval under Section 5(b) of the
Voluntary Agreement is hereby given to
Voluntary Agreement participants and their
employees engaged in AST-6 to participate in
the types of communications specified in
Sections 5.1 and 5.3 of the Second Plan of
Action, and, in those communications, to
provide, exchange and disclose the types of
information or data listed in Sections 6.1-6.14
of the Second Plan of Action which may be,
or which may reveal, confidential or
proprietary information or data. This
approval is subject to the limitations
contained in Sections 6.15 and 7.1 of the
Second Plan of Action, and to the following
special rules for AST-6:

(a) Approval is granted only 1o the extent
that the provision, exchange and disclosure
of these types of confidential or proprietary
information or data is necessary to carry out
AST-8, in accordance with the AST-6 Test
Guide.

(b) Approval is limited to information or
data relating to the historical period August
1987 through January 1988, including
information or data relating to cargoes
arriving during such period but loaded prior
thereto, and to disaggregated August 1987
through January 1988 Questionnaire A/
Questionnaire B data submitted during AST-
6 by Reporting Companies or National
Emergency Supply Organizations (NESOs),

i.e., data as required by the Questionnaire A/
Questionnaire B reporting instructions in
effect for AST-8 as further defined in the
AST-8 Test Guide, and Industry Supply
Advisory Group (ISAG) work formats derived
from such data.

(c) Approval does not apply to
communication of the types of information or
data excluded from the Second Plan of
Action by Section 6.15 thereof, nor,
notwithstanding Section 6.12 of the Second
Plan of Action, does it apply to the provision,
exchange or disclosure of petroleum prices or
other commercial terms.

(d) A Voluntary Agreement participant (but
excluding its employees serving on the ISAG)
will be permitted to communicate covered
confidential or proprietary information or
data to another Reporting Company (or an
affiliate thereof) only to enable it to develop,
modify, and, on a simulated basis, implement
Type 2 offers, No other confidential or
proprietary information or data shall be
provided, exchanged, or disclosed.

Participation in AST-6 does not creale an
obligation on U.S. Voluntary Agreement
participants or their employees serving on the
ISAG to provide, exchange or disclose any
information or data which are, or may be,
confidential or proprietary.

(f) This letter neither approves nor
disapproves the activities of company
employees serving on NESOs or any
communication between a Voluntary
Agreement participant (but excluding its
employees serving on the ISAG) and a NESO.

(g) For purposes of this paragraph, the
members of the AST-6 Control Group,
consisting of the Chairman of the Industrial
Advisory Board, the Chairman of the
Standing Group on Emergency Questions,
and the IEA Executive Director, and including
the Chairman of the AST-8 Design Group in a
consultative capacity, shall be considered to
be part of the IEA Emergency Management
Organization,

In order to carry out AST-8, information
and data of the types listed in the sections of
the Second Plan of Action specified above
may have to be provided, exchanged and
disclosed on a disaggregated basis, subject to
the limitations provided herein, and the
finding required by Section 5(b}(2) of the
Voluntary Agreement in this regard is hereby
made. However, it is understood that the IEA
Secretariat will not permit any disaggregated
Questionnaire A data of a Reporting
Company, other than Questionnaire A data
submitted by the Reporting Company during
AST-6, to be made available to any other
Reporting Company or ISAG representative
thereof. In addition, the U.S. Government
representatives at the test site shall have the
right to restrict the access of U.S. ISAG
personnel to any Questionnaire A data
submitted by a Reporting Company during
AST-6 that is or may be unaffected by the
assumed supply disruption.

8. Prior to the time the ISAG convenes at
the test site in Paris (and possibly after the
ISAG’s departure from the test site) the I[EA
Secretariat may initiate telephone conference
calls with certain members of the ISAG
(including the ISAG Manager and Deputy
Manager, the head of ISAG's Supply
Coordination subgroup, and other ISAG

members as appropriate) to obtain their
advice, for example, on "closed-loop”
voluntary offers which have been submitted
to the Allocation Coordinator for his
approval. In advance of such telephone
conference calls, the IEA Secretariat may
transmit to potential participants in the
telephane conferences, information
describing pending closed-loop voluntary
offers, but excluding the names of the offering
and receiving companies. Voluntary
Agreement participant employees serving on
the ISAG may participate in such telephone
conferences, provided that a representative
of the Department of Energy. the Department
of Justice, or the Federal Trade Commission
participates in any such telephone conference
call involving Voluntary Agreement
participant employees serving on the ISAG
who are not present at the test site, The U.S.
Government observer shall be responsible for
ensuring that a verbatim transeript is made or
for keeping a written record of each such
telephone conference, Consistent with
Section 8.3(B) of the Second Plan of Action,
failure of the U.S. Government to maintain a
full and complete written record shall not
vitiate the antitrust defense accorded by
section 252 of the EPCA for a Voluntary
Agreement participant or its employees,
unless such failure is due to the willful act of
the Voluntary Agreement participant's
employee serving on the ISAG or of the
Voluntary Agreement participant.

9. The unsolicited receipt by Voluntary
Agreement participants or their employees of
confidential or proprietary information or
data not authorized by paragraph 7 of this
letter, shall not vitiate the anti-trust defense
accorded by section 252 of the EPCA,
provided that prompt written notice of such
receipt must be given to the U.S. Government
Such notice must be given either pursuant to
Section 5.1(M) of the Second Plan of Action,
to both the Department of Justice at the
address provided in paragraph 11(c) of this
letter and the Federal Trade Commission at
the following address: Mr. Frank Lipson,
Bureau of Competition, Federal Trade
Commission, 601 Pennsylvania Avenue NW.
(Room 8620), Washington, DC 20580, FAX no.
202-326-2050, Telephone No. (202) 326-2617,
or, as appropriate, pursuant to Section 5.3(R)
of the Second Plan of Action, to
representatives of both the Department of
Justice and the Federal Trade Commission at
the AST-6 test site. The recipient of such
information or data shall not provide it to his
company or to any other person, excep! as
necessary in connection with providing
written notice of such receipt to the
Department of Justice and the Federal Trade
Commission.

10. Any confidential or proprietary
information or data provided, exchanged or
disclosed pursuant to AST-6, by or to a
Voluntary Agreement participant or its
employee serving on the ISAG, shall be
provided by them, upon request, to the
Department of Justice and the Federal Trade
Commission.

11. The provisions of Section 8 of the
Second Plan of Action (including Annexes I
and II to the Second Plan of Action) relating
to requirements for recordkeeping, reporting
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and monitering (and related definitions in

Section'1 of the Second Plan of Action) apply

to Voluntary Agreement participants and

their employees during AST-6, subject to the
following special rules for AST-6:

(a) Voluntary Agreement participants are
required to comply with the requirements for
the disposition and retention of “computer
documents" set forth in paragraphs 1-3 of
Annex I to the Second Plan of Action only to
the extent permitted, without undue burden,
by the capabilities of their computer systems.
The U.S. government intends, in the context
of AST-8, to evaluate whether companies
would be capable of complying with these
requirementsin a real emergency without
undue burden. Based on experience in the
test, the Government will consider whether
the computer document requirements in
Annex I to the Second Plan of Action should
be modified. Following AST-8, Voluntary
Agreement participants are encouraged but
not required) to submit written comments to
the Departments of Energy and Justice at the
addreses provided in paragraph 11(c) of this
letier on their experience during AST-6 with
these computer document requirements.
Comments are requested specifically on the
extent to which computers were used to
support participation in the test, on any
difficulties that were encountered in
complying with the rules during the test, and
on any compliance difficulties that could be
expected to arise during a real emergency.
Comments should be accompanied by as
much supporting information and data as are
available, including detailed descriptions of
computer systems, actual or potential
compliance difficulties, and possible
solutions to.any problems encountered.

(b) Notwithstanding the provisions of
Sections 8.3(A) and 8.4{A) of the Second Plan
of Action, Voluntary Agreement participant
employees serving on the ISAG may
particiate in certain telephone .conference
calls with the IEA Secretariat, as described in
paragraph 8 of this letter, and subject to the
monitoring and recordkeeping requirements
in paragraph 8.

(c) Documents and records required under
Section 8 of the Second Plan of Action to be
sent to U.S. Government agencies should be
addressed to:

Mr. Samuel M. Bradley, Office of General
Counsel, GC—41, Department of Energy,
1000 Independence Avenue SW. (Room
6A-167), Washington, DC 20585, Fax No.
202-586-8134, Telex No. 710-822-0178,
Telephone No. (202) 586-2900

Ms. Angela L. Hughes, Transportation,
Energy and Agriculture Section, Antitrust
Division, Department of Justice, 555 4th
Street NW. {Room 9810), Washington, DC
20001, Fax No. 202-272-5858, Telex No.
710-822~1907, Telephone No. (202) 724-6410
In addition, each Voluntary Agreement

participant shall submit to the above-named

persons one copy of its Questionnaire A

submitted to-the IEA Secretariat in AST-6 or,

in the case of a Voluntary Agreement
participant that is not-a Reporting Company,
one copy of its Questionnaire A submitted to
the U.S. NESO, in Questionnaire A format as
distinguished from telex form; any data or
information submissions required in
paragraph 3 of this letter also shall be
submitted to the above-named persons.

12. The provisions of this approval letter
applicable to AST-8 may be modified or
revoked in writing by the Department of
Energy representative at the test site, with
the concurrence of the Department of Justice
representative in consultation with the
Federal Trade Commission representative, if
developments during ASt-8 indicate that
modification or revocation is'warranted. Any
modification or revocation shall be in writing
and shall be conveyed to all participants in
the Voluntary Agreement and the ISAG
Manager or his designees. No modification or
revocation shall have retroactive effect.

13, This approval of Voluntary Agreement
participants' participation in ASI-6 and in the
preparatory transmission tests, and of the
provision, exchange and disclosure of certain
data and information (including the need to
provide it in disaggregated form) in these
tests, has been the subject of consultation
with the Department of State and has been
concurred in by the Department of Justice,
after consultation with the Federal Trade
Commission, all as required by the Voluntary
Agreement. Cupies of carrespondence
reflectingourcansultation with the
Departmentof State, and the Department of
Justice's concurrence in-our approval, after
consultation with the Federal Trade
Commission, are enclosed.

Yours truly,

John'S. Herrington.

Enclosures
ce:

Mr. Charles F. Rule, Assistant Attorney
General, Antitrust Division, Department of
Justice, Washington, DC 20530

Honarable George P. Shultz, Secretary of
State, Washington, DC 20520

Honorable Daniel Oliver, Chairman, Federal
Trade Commission, Washington, DC 20580

Appendix B

The Secretary of Energy

Washington, DC 20585.

August 3, 1988.

Mr. Charles F. Rule,

Assistant Attorney General, Antitrust
Division, Department of Justice, Room
3109, 10th & Constitation Avenue NW.,
Washington, DC 20530.

Dear Mr. Rule: The Secretariat of the
International Energy Agency (IEA) will
conduct the sixth test of its emergency
allocation systems during the period
September-November of this year. The test,
known as AST-6, will commence with the
IEA's distribution on September 23 of a telex
announcing the hypothetical oil supply
disruption which will provide the backdrop
for the test. Prior to the beginning of AST-8,
the IEA will conduct preparatory
transmission tests involving the IEA
Emergency data system and voluntary offer
process.

The conduct of AST-6 and the related
transmission lests will require the active
participation of U.S. oil companies. Pursuant
to section 252 of the Energy Policy and
Conservation Act, 42 U.8.C. 6272, the
Department of Energy’s regulations at 10
C.F.R. Part 209, the Department of Justice's
regulations at 28 C.F.R. Part 56, and the
“Voluntary Agreement and Plan of Action to

Implement the International Energy
Program," 2 CCH Federal Energy Guidelines
para. 15,845, an antitrust defense is made
availableto U.S. oil companies to facilitate
their involvement in TEA activities. In order
for the U.8. oil companies which are
signatories to the Voluntary Agreement to
receive the benefit of this antitrust defense
for any disclosure or exchange of confidential
or proprietary information or data which may
be necessary in‘these tests, section 5(b){2) of
the Voluntary Agreement requires that the
Secretary of Energy approve such exchange
or disclosure, after consultation with the
Secretary of State, and with the concurrence
of the Attorney General, after the Attorney
General has consulted with the Federal Trade
Commission.

Enclosed is an approval letter which 1
propose to send to the U.S. oil companies
which are signatories to the Voluntany
Agreement. This letter was developed by the
Department of Energy in conjunction with
staffs of the Antitrust Division, Department of
Justice, the Depariment of State-and the
Federal Trade Commission.

In our view the participation of LS. oil
companies and U.S. oil company personnel is
essential to the conduct of these tests. Such
participation may necessitate the disclosure
and exchange of confidential or proprietary
information or data as specifically set forth in
the proposed approval letter, Therefore, 1
request your concurrence in my intended
approval.

Yours truly,

John 8, Herrington,

Enclosure

cc: Honerable Daniel Oliver, Chairman,
Federal Trade Commission

Appendix C

The Secretary of Energy,
Washington, DC.
August 3, 1988.

Honorable George P. Shultz,
Secretary of State, Washington, DC 20520,

Dear Mr, Secretary: The Secretariat of the
International Energy Agency (IEA) will
conduct the sixth test of its emergency
allocation systems during the period
September-November of this year. The test,
known as AST-8, will commence with the
IEA's distribution on September 23 of a telex
announcing the hypothetical oil supply
disruption which will provide the backdrop
for the test. Prior to the beginning of AST-8,
the IEA will conduct preparatory
transmission tests involving the IEA
emergency data system and voluntary offer
process.

The conduct of AST-6 and the related
transmission tests will require the active
participation of U.S, oil companies. Pursuant
to section 252 of the Energy Policy and
Conservation Act, 42 U.S.C. 6272, the
Department of Energy's regulations at 10
C.F.R. Part 209, the Department of Justice's
regulations at 28 C.F.R. Part 56, and the
"Voluntary Agreement and Plan of Action to
Implement the International Energy
Program,” 2 CCH Federal Energy Guidelines
para, 15, 845, an antitrust defense is made
available to U.S. oil companies to facilitate
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their involvement in IEA activities. In order
for the U.S. oil companies which are
signatories to the Voluntary Agreement to
receive the benefit of this antitrust defense
for any disclosure or exchange of confidential
or proprietary information or data which may
be necessary in these tests, section 5(b)(2) of
the Voluntary Agreement requires that the
Secretary of Energy approve such exchange
or disclosure, after consultation with the
Secretary of State, and with the concurrence
of the Attorney General, after the Attorney
General has consulted with the Federal Trade
Commission.

Enclosed is an approval letter which I
propose to send to the U.S. oil companies
which are signatories to the Voluntary
Agreement. This letter was developed by the
Department of Energy in conjunction with
staffs of the Antitrust Division, Department of
Justice, the Department of State and the
Federal Trade Commission.

In our view the participation of U.S. oil
companies and U.S. oil company personnel is
essential to the conduct of these tests. Such
participation may necessitate the disclosure
and exchange of confidential or proprietary
information or data as specifically set forth in
the proposed approval letter. Therefore, I am
writing to request your views with respect to
my intended approval.

Yours truly,
John S. Herrington.
Enclosure,

Appendix D

Department of State, Washington
August 19, 1988.

Dear Mr. Secretary: I am writing with
regard to your letter requesting the views of
the Department of State on your proposed
approval of the exchange and disclosure of
confidential or proprietary information or
data by U.S, oil companies during the sixth
test of the International Energy Agency
emergency oil allocation system (AST-8).

It is important that the U.S. Government
and U.S. companies participate fully in AST-
6 so as to provide tangible evidence of the
continued U.S. commitment to the IEA and its
oil crisis response system. Moreover,
involvement and training of company
officials in emergency oil allocation system
procedures is important to ensure effective
participation in the event of an oil supply
disruption. Your approval would enable U.S,
oil companies participating in AST-6 to
receive the benefit of an antitrust defense
when disclosing or exchanging confidential
or proprietary information or data as
specifically set forth in the proposed
approval letter.

The Department of State strongly supports
your proposed approval of their activity
because it will facilitate the involvement of
these companies in AST-6.

Sincerely,
John C. Whitehead,
Acting Secretary.
The Honorable

John S. Herrington,
Secretary of Energy.

Appendix E

U.S. Department of Justice, Antitrust
Division,

Office of the Assistant Attorney General,
Washington, DC 20530.

Honorable John S. Herrington,

Secretary of Energy, Washington, DC 20461.

Dear Secretary Herrington: I am writing in
response to your recent letter in which you
seek the concurrence of the Department of
Justice in your intended approval for
designated U.S. oil companies, participating
in the International Energy Program (IEP) as
Reporting Companies, to provide and
exchange certain confidential and proprietary
information in the course of assisting in the
International Energy Agency (IEA) in
carrying out a sixth test of its emergency oil
sharing system (AST-8) and in carrying out
related preparatory transmission tests, Your
approval, conditioned on compliance with
annexed recordkeeping requirements and
other limitations and antitrust safegurards, is
set forth in the letter that you propose to send
to those companies, a draft of whch you have
provided me, Our concurrence in this action
is sought pursuant to Section 5(b)(2) of the
Voluntary Agreement and Plan of Action to
Implement the International Energy Program,
which is authorized by Section 252 of the
Energy Policy and Conservation Act (EPCA),
as amended, and which governs the conduct
of participating oil companies in the IEA.

As you note, the Antitrust Division
participated in the development of the
approval letter. The conditions and
procedures outlined in the letter,
supplemented by U.S. Government
monitoring of the required recordkeeping,
exchanges of data and other company
activities during the test, will minimize risks
to competition and fulfill statutory
requirements without imposing overly
burdensome requirements on test
participants. Accordingly, pursuant to section
5(b)(2) of the Voluntary Agreement, I hereby
coneur in your approval of the proposed
letter on submission and exchange of
confidential and proprietary information and
data by U.S. oil company participants in
AST-6 and related transmission tests. I
enclose a copy of a letter from the Federal
Trade Commission evidencing the
consultations we have held with that agency
on this matter, as required by Section 5(b) of
the Voluntary Agreement.

Sincerely,
Michael Boudin,

Acting Assistant Attorney General, Antitrust

Division.

Enclosures

co:

Honorable George P. Shultz, Secretary of
State, Washington, DC 20520

Honorable Daniel Oliver, Chairman, Federal
Trade Commission, Washington, DC
20580

Appendix F
Federal Trade Commission, Washinglon, DC
20580,

Office of the Secretary
August 22, 1988.

Mr, Charles F. Rule,

Assistant Attorney General, Antitrust
Division, Department of Justice, Room
3109, 10th & Constitution Avenue NW,,
Washington, DC 20530.

Dear Mr. Rule: The Honorable John S.
Herrington, Secretary of Energy and
Administrator of the Voluntary Agreement
and Plan of Action to Implement the
International Energy Program (*'Voluntary
Agreement”), has requested your concurrence
to a proposed letter. The letter provides
clearance to the oil-company signatories of
the Voluntary Agreement to exchange
confidential and proprietary information
among themselves and to provide such
information and data to the International
Energy Agency ("IEA") during the IEA’s sixth
test of the emergency oil allocation system,
(“AST-6"), being October 1, 1988. In addition
the letter authorizes the oil companies to
provide certain oil supply data originally
provided to the IEA in April 1988. Under the
Voluntary Agreement, the Attorney General
must consult with the Commission before
concurring in the provision or exchange of
this information.

Section 252 of the Energy Policy and
Conservation Act, 42 U.S.C. § 6272, directs
the Attorney General and the Federal Trade
Commission to monitor the carrying out of
the Voluntary Agreement. The Commission
has examined the types of data and
information proposed to be exchanged during
AST-8. The data to be used during AST-6
will be roughly one year old, likely to be
distorted due to the hypothetical supply
disruption, and subject to masking by the
submitting company. Additionally, U.S.
Government monitors will be at the IEA site
during the test and will have access to the
offices of U.S. companies participating in
AST-6 to interview company employees
engaged in lest-related activities. The U.S.
government will make or obtain a full and
complete record of all communications
among U.S. oil company personnel, including
a verbatim transcript of most group meetings.
Finally, the proposed clearance letter
prohibits removal of documents from the tes!
site without written U.S. Government
approval and also prohibits communication
of confidential information learned at the test
to persons not involved in the test.

In light of both the limited competitive
significance of the data and the procedural
safeguards that are proposed, the
Commission does not object to your approval
of the exchange of information and data
needed to carry out AST-6,

By direction of the Commission.
Donald S. Clark,
Secretary.
cc: Honorable John S. Herrington, Secretary
of Energy
[FR Doc. 88-21239 Filed 9-15-88; 8:45 am|
BILLING CODE 6450-01-M

Financial Assistance Award; Intent To
Award Grant to the University of
Oklahoma

AGENCY: U.S. Department of Energy.
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ACTION: Acceptance of an unsolicited
application for grant award.

suMMARY: The Department of Energy
announces that pursuant to 10 CFR
600.14, it intends to award based on an
unsolicited action submitted by the
University of Oklahoma. The
application is entitled “Microbial Field
Pilot Study".

Scope

The intended grant award is to assist
the University of Oklahoma, School of
Petroleum and Geological Engineering,
Norman, Oklahoma in conducting
research in a microbial field pilot study.
This pilot project is to study the use of
microorganisms to affect enhanced oil
recovery operations on a reservoir wide
or interwell basis.

The proposed project tasks provide a
unique area of contribution to the
overall microbial enhanced oil recovery
(MEOR) program in that microbial
motility and mobility control will be
studied to improve process application
through related laboratory core studies
and now a small-scale field test. The
work is based on improved
experimental methodology resulting
from and building on the MEOR
research that has gone on at this
institution since 1979.

The project is anticipated to be of
three years duration. The total estimated
amount of the proposed cost sharing
arrangement is $1,000,000.00.

FOR FURTHER INFORMATION CONTACT:
U.S. Department of Energy, Pittsburgh
Energy Technology Center, Acquisition
and Assistance Division, P.O. Box 10940,
MS 921-1865, Pittsburgh, PA 15236, Attn:
David N. Barnett, Telephone: AC 412/
892-5912.

Gregory J. Kawalkin,

Acting Director, Acquisition and Assistance
Division, Pittsburgh Energy Technology
Center.

[FR Doc. 88-21231 Filed 9-15-88; 8:45 am]
BILLING CODE 6450-01-M

Office of Environment, Safety and
Health, Innovative Control Technology
Advisory Panel; Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463), 86 Stat. 770), notice is hereby
given of the following meeting:

Name: Commercialization Incentives
Subcommittee of the Innovative
Control Technology Advisory Panel

Date and Time: October 13, 1988—9:00
a.m.-1:00 p.m.

Place: U.S. Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585

Contact: Sandy Guill, Department of
Energy, Environment, Safety and
Health (EH-22), 1000 Independence
Avenue, SW., Washington, DC 20585,
Telephone: 202/586-4628

Purpose of the Parent Board: To advise
the Secretary of Energy and provide
recommendations concerning
innovative control technologies that
will broaden cost-effective and
efficient options for controlling
precursor emissions associated with
acid deposition.

Purpose of Panel: The
Commercialization Incentives
Subcommittee is a subgroup of ICTAP
and reports to the parent board. This
study will provide advice and
recommendations to the Secretary on
actions States could take to provide
incentives for the demonstration and
deployment of advanced clean coal
technologies.

Tentative Agenda:

9:00 Discussion and Presentation
Regarding Issues Associated with
the State Preference Issue

12:50 Public Comment (10 minute
rule)

1:00 Adjourn.

The meeting is open to the public.
Written statements may be filed with
the Panel either before or after the
meeting. Members of the public who
wish to make oral statements pertaining
to agenda items should contact Sandy
Guill at the address or telephone
number listed above. Requests must be
received 5 days prior to the meeting and
reasonable provision will be made to
include the presentation on the agenda.
The Chairperson of the Panel is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Minutes of the Meeting: Available for
public review and copying at the
Freedom of Information Public
Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC, between 9:00
a.m. and 4:00 p.m., Monday through
Friday, except Federal holidays.

J- Robert Franklin,

Deputy Advisory Committee.

[FR Doc. 88-21233 Filed 9-15-88; 8:45 am]

BILLING CODE 6450-01-M

Office of Environment, Safety and
Health, Innovative Control Technology
Advisory Panel; Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92463, 86 Stat. 770), notice is hereby
given of the following meeting:

Name: Clean Coal Technologies
Inventory Subcommittee of the
Innovative Control Technology
Advisory Panel (ICTAP).

Date and Time: October 6, 1988—8:00
a.m.—1:00 p.m.

Place: Electric Power Research Institute,
3412 Hillview Avenue, Building #1,
Palo Alto, California 94303

Contact: Sandy Guill, Department of
Energy, Environment, Safety and
Health (EH-22), 1000 Independence
Avenue, SW., Washington, DC 20585,
Telephone: 202/586-4628

Purpose of the Parent Board: To advise
the Secretary of Energy and provide
recommendations concerning
innovative control technologies that
will broaden cost-effective and
efficient options for controlling
precursor emissions associated with
acid deposition.

Purpose of Panel: The Clean Coal
Technologies Inventory Subcommittee
is a subgroup of ICTAP and reports to
the parent board. The panel will
identify gaps in technology
development and deployment.
Specifically, this study will include an
inventory of U.S. and foreign
technologies and projects. The study
will contain assessments of
applicability, economic viability and
environmental performance.

Tentative Agenda:

9:00 Discussion and Presentations
Regarding Inventory of U.S. and
Foreign Technologies and Projects,

12:50 Public Comment (10 minute
rule)

1:00 Adjourn.

The meeting is open to the public.
Written statements may be filed with
the Panel either before or after the
meeting. Members of the public who
wish to make oral statements pertaining
to agenda items should contact Sandy
Guill at the address or telephone listed
above. Requests must be received 5
days prior to the meeting and
reasonable provisions will be made to
include the presentation on the agenda.
The Chairperson of the Panel is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Minutes of the Meeting: Available for
public review and copying at the
Freedom of Information Public
Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC, between 9:00
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a.m. and 4:00 p.m., Monday through
Friday, except Federal holidays.
J. Robert Franklin,
Deputy Advisory Commiitee Management
Officer.
[FR Doc. 88-21234 Filed 8-15-88; 8:45 am]
BILLING CODE 6450-01-M

Economic Regulatory Administration
[ERA Docket No. 88-47-NG|

Dome Petroleum Corp.; Application To
Import Natural Gas From Canada

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of application for
authorization to import natural gas.

suMmARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice of receipt
on August 8. 1988, of an application filed
by Dome Petroleum Corperation (Dome
Petroleum) for authorization to import
on a firm basis up to a maximum of
15,000 Mcf per day of Canadian natural
gas and up to 20,000 Mcf of additional
interruptible supplies over a term
beginning November 1, 1988, through
October 31, 2001.

The application is filed with the ERA
pursuant to section 3 of the Natural Gas
Act and DOE Delegation Order No.
0204-111. Protests, motions to intervene,
notices of intervention and written
comments are invited.

DATE: Protests, motions to inlervene or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed no later
than October 17, 1988.

FOR FURTHER INFORMATION CONTACT:
Robert Groner, Natural Gas Division,

Economic Regulatory Administration,

U.S. Department of Energy, Forrestal

Building, Room GA-076, 1000

Independence Avenune SW.,

Washington, DC 20585, (202) 586-1657.
Diane Stubbs, Natural Gas and Mineral

Leasing, Office of General Counsel,

U.S. Department of Energy, Forrestal

Building, Room 6E-042, 1000

Independence Avenue SW.,

Washington, DC 20585, (202) 5866667,
SUPPLEMENTARY INFORMATION: Dome
Petroleum, a North Dakota corporation,
is the U.S. marketing subsidiary for
Dome Petroleum Limited (Dome), a
major Canadian oil end natural gas
producer and marketer with its principal
office in Calgary, Alberta. The applicant
requests authority to import Canadian
gas from Dome for sale on both a firm
and an interruptible basis under a long-
term gas purchase contract negotiated
with Northern States Power (NSP) on

November 1, 1987. NSP, 2 Minnescta
corporation located in St. Paul,
distributes natural gas and electricity to
the Minnesota, Wisconsin, and North
and South Dakota region. Under the
terms of an-April 7, 1986, gas sales
agreement between Dome Petreleum
and Dome, the Canadian parent agrees
to supply the gas applicant is obligated
to provide under agreements with U.S.
buyers, including NSP, and the applicant
agrees to remit the full proceeds, less its
expenses, to Dome.

According to the explicit terms of its
November 1, 1987, agreement with NSP,
submitted as part of the application,
Dome Petroleum would continue to
provide NSP with up to 15,000 Mcf per
day of gas imported under its existing
blanket authorization granted October
30, 1987, in DOE/ERA Opinion and
Order No. 204 (ERA Docket No. 87-30-
NG) pending regulatory approval of its
proposed long-term arrangement. Dome
Petroleum states in its request that long-
term firm deliveries to NSP are
scheduled to commence on November 1,
1988, or on the date all necessary
regulatory approvals are received, for a
term of 13 years. The contract
specifically calls for maximum daily gas
deliveries of up to 15,000 Mcf based on a
75 percent load factor over the life of the
agreement. In addition to these firm
supplies, Dome Petroleum requests
authority to import additional
interruptible Canadian gas volumes of
up to 20,000 Mcf per day over the same
13 year contract period. Dome Petroleum
states that NSP’s minimum purchase
obligation would be 10,000 Mcf of gas
per day for each winter period
(November through April) and 1,090,000
Mcf in total for each summer period
(May through October), The contract
contains a provision giving NSP the right
to make up any deficient takings under
the existing agreement for a period of
two confract years subsequent to the
deficient taking.

Both firm and interruptible gas
supplies would be sold to NSP in
accordance with a two-part, demand)/
commodity rate structure. The initial
commodity charge would be $1.07 per
MMBtu and the demand charge would
be $214,440 per month, based on
deliveries of 15,000 Mcf per day on an
anticipated 75 percent load factor. As
further provided by Dome Petroleum's
August 18, 1988, supplement to its
August 8,.1988; application, the
commaodity price for interruptible
volumes sold to NSP would vary from
month to month depending on surplus
availability, the competitiveness of
alternate supply sources, and overall
natural gas market conditions. Dome's
supplemental filing also provides that

NSP'would reserve the option to accept
or reject the monthly asking price for
any interruptible supplies that Dome
Petroleum may offer.

The contract accompanying Dome's
application indicates that NSP"s demand
and commodily charges can be
renegotiated annually within 60'days of
the end of each contract year. Further, if
the delivered price of the gas at the
coniract load factor results in the total
cost per MMBtu of the gas exceeding
$.20 (U.S.) less than NSP"s current
delivered cost of gas per MMBiu
purchased from Northern Natural Gas
Company (Northern Natural) then Dome
Petroleum, within 60 days after receiving
notice from NSP, would have ta adjust
its price so that the total price NSP pays
is at least §.20 (U.S.) less than NSP
would pay Northern Natural for
alternate service on a firm, non-
interruptible basis. The confract also
states that there would be a minimum
commodity charge imposed if the
average spot gas price delivered into
Northern Natural's system over a three-
month period exceeded Dome
Petroleum’s delivered price to NSP by
more than $.38 per MMBtu (as reported
in the trade press). However, the gas
purchase agreement filed as part of
Dome Petroleum’s application contains
a provision that NSP would not have to
pay the minimum commaodity charge by
serving 60 days notice to Dome.

In addition to copies of ils gas
purchase agreements with Dome and
NSP, Dome Petroleum'’s application
includes precedent letters for long-term
transportation service from
Saskatchewan Power Corperation
(Saskatchewan Power), NOVA (an
Alberta corporation), TransCanada
PipeLines Limited (TransCanada), and
an acknowledgment from NSP that it is
seeking an extension of firm service
from Midwestern Gas Transmission
Company (Midwestern) which
transports gas for NSP on its northern
system, Dome Petroleum states that
Canadian gas volumes gathered in
Saskatchewan would be delivered to
TransCanada's system at Bayhurst,
Saskatchewan, by Saskatchewan
Power, while Alberta volumes included
in the import authorization would be
delivered by NOVA to TransCanada’s
interconnection at Empress, Alherta.
The gas would then be transported by
TransCanada to the international border
near Emerson, Manitoba, for import to
the U.S. The appliant indicates that
Midwestern would be respensible for
redelivering the import volumes from the
U.S. border to NSP's system. Dome
Petroleum’s application further indicates
that the pipleline facilities needed to
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transport the gas from the U.S./
Canadian border are currently in place.

In support of its application, Dome
Petroleum states that approval of its
long-term import request is in the public
interest not only because of its market
sensitive pricing, but also because
access to firm and interruptible
Canadian gas supplies will help NSP to
expand its existing supply sources to
meel its system demand and reduce
undue dependence on the limited
number of suppliers in its service area.
According to the application, NSP is
dependent upon Northern Natural for
approximately 85 percent of its gas
supplies. Last, Dome Petroleum avers
that, as the marketing subsidiary of one
of Canada's largest oil and natural gas
suppliers having access to
approximately 785 Bef of uncontracted
reserves, its gas supply source will be
secure over the term of the agreement.

The decision on this application will
be made consistent with the DOE's gas
import policy guidelines, under which
the competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on the issue
of competitiveness as set forth in the
policy guidelines. The applicant asserts
that this import arrangement is
competitive. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

All parties should be aware that if the
ERA approves this requested long-term
import, it may condition the
authorization on the filing of quarterly
reports to facilitate ERA monitoring of
its natural gas import and export
program.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are

specified by the regulations in 10 CFR
Part 590.

Protests, motions to intervene, notices
of intervention, requests for additional
procedures, and written comments
should be filed with the Natural Gas
Division, Office of Fuels Programs,
Economic Regulatory Administration,
Room GA-076, RG-23, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585, (202) 586-
9478. They must be filed no later than
4:30 p.m. e.d.t., October 17, 1988.

The Administrator intends to develop
a decisional record on the application
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, the ERA will provide notice
to all parties. If no party requests
additional procedures, a final opinion
and order may be issued based on the
official record, including the application
and responses filed by parties pursuant
to this notice, in accordance with 10
CFR 590.318.

A copy of Dome Petroleum’s
application is available for inspection
and copying in the Natural Gas Division
Docket Room, GA-076-A at the above
address. The docket room is open
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, September 8,
1988.

Constance L. Buckley,

Acting Director, Office of Fuels Programs,
Economic Regulatory Administration.

[FR Doc. 88-21235 Filed 8-15-88; 8:45 am]
BILLING CODE 6450-01-M

[ERA Docket No. 88-51-NG]

Renaissance Energy (U.S.) inc,;
Application To Import Natural Gas
From and Export Natural Gas to
Canada

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of application for
blanket authorization to import natural
gas from and export natural gas to
Canada.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice of receipt
on August 25, 1988, of an application
filed by Renaissance Energy (U.S.) Inc.
(Renaissance) for blanket authorization
to import and export in the aggregate
not more than 200 Bef of U.S. and
Canadian natural gas over a two-year
term beginning on the date of first
delivery. Renaissance intends to utilize
existing pipeline facilities for
transportation of the volumes to be
imported or exported. Renaissance also
proposes to submit quarterly reports
detailing each transaction.

The application is filed with the ERA
pursuant to section 3 of the Natural Gas
Act and DOE Delegation Order No.
0204~111. Protests, motions to intervene,
notices of intervention and written
comments are invited.

DATE: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures and
written comments are to be filed no later
than October 17, 1988,

FOR FURTHER INFORMATION CONTACT:

William L. Durbin, Natural Gas Division,
Economic Regulatory Administration,
U.S. Department of Energy, Forrestal
Building, Room GA-076, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-9516

Diane Stubbs, Natural Gas and Mineral
Leasing, Office of Ceneral Counsel,
U.S. Department of Energy, Forrestal
Building, Room 6E-042, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586-6667

SUPPLEMENTARY INFORMATION:
Renaissance, a Delaware corporation, is
a wholly-owned subsidiary of
Renaissance Energy Ltd., a Canadian
company whose principal place of
business is in Calgary, Alberta. Under
the blanket authority sought,
Renaissance intends to import or export
gas from or to Canada, either as a
broker or agent, or for its own account,
for short term, spot sales to either
United States or Canadian customers,
including, but not limited to, gas
distribution companies, electric utilities,
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agricultural users, pipelines, and
industrial and commercial end-users.
The specific terms of each import or
export sale would be negotiated on an
individual basis, including price and
volume,

The decision on the application for
import authority will be made consistent
with the DOE's gas impaort policy
guidelines, under which the
competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). In reviewing
natural gas export applications, the ERA
considers the domestic need for the gas
to be exported, and any other issue
determined by the Administrator to be
appropriate in a particular case. Parties
that may oppose this application should
comment in their responses on the issue
of competitiveness as set forth in the
policy guidelines for the import
authority and on the domestic need for
the gas in their responses on the
requested export authority. The
applicant asserts that this import/export
arrangement will be in the public
interest in that each import/export sale
must be competitive in the U.S. and for
Canadian gas markets served or no
sales will be made. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

Public Comment Procedures

In respense to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from perscns who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene; notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
Part 590. Protests, motions to intervene,
notices of intervention, requests for
additional procedures, and written
comments should be filed with the
Natural Gas Division, Office of Fuels
Programs, Economic Regulatory
Administration, Room GA-076, RG-23,
Forrestal Building, 1000 Independence
Avenue SW., Washington, DC 20585.

They must be filed no later than 4:30
p.m. e.d.t., October 17, 1988.

The Administrator intends to develop
a decisional record on the application
through responses to this notice by
parties, including the parties' written
comments and replies thereto.
Additional procedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written comments, an
oral presentation, a conference, or trial-
type hearing. Any request to file
additioral “yritten comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or pelicy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

if an additional procedure is
scheduled, the ERA will provide notice
to all parties. If no party requests
additional procedures, a final opinion
and order may be issued based on the
official record, including the application
and responses filed by parties pursuant
to this notice, in accordance with 10
CFR 590.318.

A copy of Renaissance's application is
available for inspection and copying in
the Natural Gas Division Docket Room,
GA-0786 at the abeve address. The
Docket Room is open beiween the hours
of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued in Washington, DC, September 8,
1988.

Constance L. Buckiey,

Acting Director, Office of Fuels Programs,
Economic Regulatory Adininistration.

[FR Doc. 88-21236 Filed 9-15-88; 8:45 am]
BILLING CODE 8450-01-M

[ERA Docket No. 88-36-NG]

Petro-Canada Hydrocarbons, Inc.;
Order Extending Blanket Authorization
To Import Natural Gas )

AGENCY: Economic Regulatory
Administration, DUE.

ACTION: Order extending blanket
authorization to import natural gas from
Canada.

SuMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice that it has
issued an order granting Petro-Canada
Hydrocarbons, Inc. (PCH), an extension
of its existing blanket anthorization to
import up te 150 Bef of Canadian natural
gas over a two-year term which expires
March 3, 1989. The order authorizes PCH
to import up to 75 Bef of natural gas over
a one-year term beginning March 3,
1989, through Mareh 3, 1960.

A copy of this order is available for
inspection and copying in the Natural
Gas Division Docket Room, GA-078,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, DC 20585,
(202) 586-9478. The docket reom is open
between the hours of 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, September 7,
1988.

Constance L. Buckley,

Acting Director, Office of Fuels Programs,
Economic Regulatory Administration.
[FR Doc. 88-21237 Filed 9-15-88; 8:45 am]
BILLING CODE 6450-01-M

[ERA Docket No. 88-43-NG]

Transco Energy Martketing Co.;
Application To Extend Blanket
Authorization To import Naturzl Gas
From Canada

AGENCY: Economic Regulatary
Administration, DOE.

AcTiON: Notice of application for
extension of blanket authorization to
import natural gas.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) gives notice of receipt
on August 16, 1988, of an application
filed by Transco Energy Marketing.
Company (TEMCQO) requesting that the
blanket authorization previously granted
in DOE/ERA Opinien and Order No. 104
(Order No. 104}, issued January 27, 1986
(ERA Dkt. No. 85-30-NG), be amended
to extend its term for two years
beginning February 4, 1989, through
February 4, 1991, TEMCO's existing
blanket import authorization to import
up to 730 Bef of Canadian natural gas
over a two-year term expires on
February 3, 1989. Quarterly reports filed
with the ERA indicate that TEMCO has
imported 21.4 Bef of natural gas under
its current import authorization as of
August 1, 1988 j

The application is filed with the ERA
pursuant to Section 3 of the Natural Gas
Act and DOE Delegation Order No.
0204-111. Protests, motions to intervene,
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notices of intervention and written
comments are invited.

DATE: Protests, motions to intervene or
notices of intervention, as applicable,
requests for additional procedures and
written commnets are to be filed no later
than October 17, 1988.

FOR FURTHER INFORMATION CONTACT:

Larine A. Moore, Natural Gas Division,
Economic Regulatory Administration,
U.S. Department of Energy, Forrestal
Building, Room 3F-056, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-9478

Diane Stubbs, National Gas and Mineral
Leasing, Office of General Counsel,
U.S. Department of Energy, Forrestal
Building, Room 6E-042, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6667

SUPPLEMENTARY INFORMATION: TEMCO,
a wholly-owned subsidiary of Transco
Energy Services Company, which, in
turn is a wholly-owned subsidiary of
Transco Energy Company, proposes to
import the gas from various Canadian
suppliers and producer associations and
to sell it on a short-term or spot basis to
a wide range of markets in the U.S.,
including local gas distribution
companies and end-users. TEMCO also
would act as agent for its U.S. purchaser
clients and Canadian supplier clients.
The specific terms of each import and
sale would be negotiated on an
individual basis including the price and
volumes. TEMCO will continue to file
quarterly reports with the ERA. TEMCO
intends to use existing pipeline facilities
to transport the gas.

In support of its application, TEMCO
asserts that the proposed extension of
its existing blanket import authorization
is not inconsistent with the public
interest since the extension requested
would assure gas consumers continued
assess to competitively-priced Canadian
gas.

The decision on this application will
be made consistent with the DOE’s gas
import policy guidelines, under which
the competitiveness of an import
arrangement in the markets served is the
primary consideration in determining
whether it is in the public interest (49 FR
6684, February 22, 1984). Parties that
may oppose this application should
comment in their responses on the issue
of ncompetitiveness as set forth in the
policy guidelines. The applicant asserts
that this import arrangement is
competitive. Parties opposing the
arrangement bear the burden of
overcoming this assertion.

Public Comment Procedures

In response to this notice, any person
may file a protest, motion to intervene
or notice of intervention, as applicable,
and written comments. Any person
wishing to become a party to the
proceeding and to have the written
comments considered as the basis for
any decision on the application must,
however, file a motion to intervene or
notice of intervention, as applicable.
The filing of a protest with respect to
this application will not serve to make
the protestant a party to the proceeding,
although protests and comments
received from persons who are not
parties will be considered in
determining the appropriate action to be
taken on the application. All protests,
motions to intervene, notices of
intervention, and written comments
must meet the requirements that are
specified by the regulations in 10 CFR
Part 590.

Protests, motions to intervene, notices
of intervention, requests for additional
procedures, and written comments
should be filed with the natural Gas
Division, Office of Fuels Programs,
Economic Regulatory Administration,
Room 3F-056, RG-23, Forrestal Building,
1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 586-9478.
They must be filed no later than 4:30
p.m. e.d.t., October 17, 1988.

The Administrator intends to develop
a decisional record on the application
through responses to this notice by
parties, including the parties’ written
comments and replies thereto.
Additional prodedures will be used as
necessary to achieve a complete
understanding of the facts and issues. A
party seeking intervention may request
that additional procedures be provided,
such as additional written coments, an
oral presentation, a conference, or trail-
type hearing. Any request to file
additional written comments should
explain why they are necessary. Any
request for an oral presentation should
identify the substantial question of fact,
law, or policy at issue, show that it is
material and relevant to a decision in
the proceeding, and demonstrate why an
oral presentation is needed. Any request
for a conference should demonstrate
why the conference would materially
advance the proceeding. Any request for
a trial-type hearing must show that there
are factual issues genuinely in dispute
that are relevant and material to a
decision and that a trial-type hearing is
necessary for a full and true disclosure
of the facts.

If an additional procedure is
scheduled, the ERA will provide notice
to all parties. If no party requests

additional procedures, a final opinion
and order may be issued based on the
official record, including the application
and responses filed by parties pursuant
to this notice, in accordance with 10
CFR 590.316.

A copy of TEMCO's, application is
available for inspection and copying in
the Natural Gas Division Docket Room,
GA-076-A at the above address. The
docket room is open between the hours
of 8:00 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.

Issued in Washington, DC, September 9,
1988.

Constance L. Buckley,

Acting Director, Office of Fuels Programs,
Economic Regulatory Administration.
[FR Doc. 88-21238 Filed 9-15-88; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket Nos. ER88-594-000 et al.]

Southern Company Services, Inc., et
al; Electric Rate, Small Power
Production, and Interlocking
Directorate Filings

September 13, 1988.

Take notice that the following filings
have been made with the Commission:

1. Southern Company Services, Inc.

[Docket No. ER88-584-000]

Take notice that on September 2, 1988,
Southern Company Services, Inc. acting
on behalf of Alabama Power Company,
Georgia Power company, Gulf Power
Company, Mississippi Power Company
and Savannah Electric and Power
Company ("Southern Companies’)
tendered for filing a unit power sales
contract between Southern Companies
and Florida Power Corporation
(“Corporation”). The Unit Power Sales
Agreement between Southern
Companies and Corporation provides
for up to 400 megawatts of unit power
sales from designated coal-fired
generating units owned by Alabama
Power Company, Georgia Power
Company and Gulf Power Company
during the years 1994 to 2010.

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

2. Southern Company Services, Inc.

[Docket No. ER88-596-000]

Take notice that on September 2, 1988,
Southern Company Services, Inc. acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company
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and Savannah Electric and Power
Company ("Southern Companies'')
tendered for filing a unit power sales
contract between Southern Companies
and Florida Power & Light Company
(“FPL"). The unit Power Sales
Agreement between Southern
Companies and FPL provides for up to
900 megawatts of unit power sales from
designated coal-fired generating units
owned by Alabama Power Company,
Georgia Power Company and Gulf
Power Company during the years 1993 to
2010,

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice,

3. Southern Company Services, Inc.

[Docket No. ER88-585-000]

Take notice that on September 2, 1988,
Southern Company Services, Inc. acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company
and Savannah Electric and Power
Company (“Southern Companies”)
tendered for filing a unit power sales
contract between Southern Companies
and Jacksonville Electric Authority
(“JEA"). The Unit Power Sales
Agreement between Southern
Companies and JEA provides for up to
200 megawatts of unit power sales from
designated coalfired generating units
owned by Alabama Power Company,
CGeorgia Power Company and Gulf
Power Company during the years 1993 to
2010,

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

4. Ohio Power Company

[Docket No. ER88-597-000]

Take notice that Ohio Power
Company (OPCo) on September 2, 1988
tendered for filing proposed
modifications to its Rate Schedule FERC
No. 18 and FERC Electric Tariff MRS for
Municipal Resale Electric Service. The
proposed modifications pertain to
OPCo's FERC fuel adjustment clauses
and reflect the fact that the operating
subsidiaries of the American Electric
Power (AEP) System, including OPCo,
plan to change the basis of the economic
dispatch of their generating plants from
an average cost to a marginal cost
method as of October 1, 1988.

OPCo is proposing to modify its FERC
fuel adjustment clauses during a
verification period as necessary to
permit the initial recovery of costs
recovered under its FERC fuel
adjustment clauses to be based upon an
estimate and to prevent the recovery of
any increases in cost that may result

from the new dispatch methodology.
OPCo states that the proposed
modifications do not increase the costs
to be passed on to OPCo'’s firm
wholesale customers under its FERC
fuel adjustment clauses.

Copies of the filing were served upon
OPCo's jurisdictional customers, the
Public Service Commission of West
Virginia and the Public Utilities
Commission of Ohio.

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

5. Rochester Gas and Electric

[Docket No. ER88-599-000)

Take notice that on September 6, 1988,
Rochester Gas and Electric Corporation
(“"RG&E") tendered for filing a Power
Sales Agreement with Green Mountain
Power Corporation (“GMP") for the sale
of up to 50 MW of capacity and
associated energy, plus such other
power as may be scheduled by mutual
agreement of the parties. The term of the
agreement is from May 1, 1988 through
October 31, 1988 with an option to
extend through October 31, 1997.

RG&E requests an effective date
retroactively as of May 1, 1988, and
therefore requests a waiver of the
Commission’s notice requirements.

Copies of the filing were served upon
GMP and the New York State Public
Service Commission,

Comment date; September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

6. Idaho Power Company

[Docket No. ER88-592-000]

Take notice that on September 1, 1988,
the Idaho Power Company tendered for
filing in compliance with the Federal
Energy Regulatory Commission's Order
of October 7, 1878, a summary of sales
made under the Company’s 1st Revised
FERC Electric Tariff, Volume No. 1
(Supersedes Original Volume No. 1)
during July 1988, along with cost
justification for the rate charged. This
filing includes the following
supplements:

Portland General Electric Co.—

Supplement No. 60
Sierra Pacific Power Co.—Supplement

No. 77

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

7. Montaup Electric Company

[Docket No. ER88-591-000]

Take notice that on September 1, 1988,
Montaup Electric Company (Montaup)
tendered for filing two agreements,

which were negotiated as a single
package.

The first is an amendment to the
United Sales Contract between Montaup
and Middleborough Gas and Electric
Department for the sale of capacity and
energy from Canal Unit No. 2 dated
October 30, 1981 (FERC Rate Schedule
85). This amendment extends this unit
sale, which would otherwise expire on
October 31, 1988, with no change in the
capacity charge ($4.78 per kw per
month) or the amount purchased by
Middleborough (0.3425% of the Unit's
capacity and energy).

Montaup asks that this amendment be
permitted to become effective on
November 1, 1988 in accordance with its
terms. The amendment, while nominally
extending the unit sale for seven years,
provides for a two-year termination
notice and that at the end of the two
years the 2 MW of Unit Sale will
convert to an additional 2 MW of
coniract demand. As the amendment
states, Montaup may, and intends to,
give notice as early as October 31, 1988.
Montaup will give notice at that time
which will mean that the conversion will
take place effective November 1, 1990.

The second agreement tendered for
filing is an amendment to the agreement
for contract demand service to provide
the terms and conditions to apply to the
additional two megawatts of contract
demand service effective upon the
conversion on November 1, 1990.
Montaup requests waiver of the 120 day
maximum notice period to permit this
amendment to be filed now,
simultaneously with the amendment to
the United Sales Agreement, as the
parties agreed.

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this document.

8. Appalachian Power Company

[Docket No. ER88-593-000]

Take notice that Appalachian Power
Company (APCo) on September 2, 1988,
1988 tendered for filing proposed
modifications to its Rate Schedule FPC
No. 23 and Rate Schedule WS-5. The
proposed modifications pertain to
APCo's FERC fuel adjustment clauses
and reflect the fact that the operating
subsidiaries of the American Electric
Power (AEP) System, including APCo,
plan to change the basis of the economic
dispatch of their generating plants from
an average cost of a marginal cost
method as of October 1, 1988.

APCo is proposing to modify its FERC
fuel adjustment clauses during a
verification period as necessary to
permit the initial recovery of costs
recovered under its FERC fuel
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adjustment clauses to be based upon an
estimate and to prevent the recovery of
any increases in cost that may result
from the new dispatch methodology.
APCo states that the proposed
modifications do not increase the costs
to be passed on to APCo's firm
wholesale customers under its FERC
fuel adjustment clauses.

Copies of the filing were served upon
APCo's jurisdictional customers, the
Public Service Commission of West
Virginia and the Tennessee Public
Service Commission.

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

9. Indiana Michigan Power Company

[Docket No. ER88-598-000]

Take notice that Indiana Michigan
Power Company (I&M) on September 2,
1988, tendered for filing proposed
modifications to its FERC Electric
Tariffs MRS, REC-1 and WS and to its
Rate Schedule Nos. 25, 70 and 74. The
proposed modifications pertain to I&M
FERC Fuel and Experimental System
Sales Clause and reflect the fact that the
operating subsidiaries of the American
Electric Power (AEP) System, including
&M, plan to change the basis of the
economic dispatch of their generating
plants from an average cost of a
marginal cost method as of October 1,
1988.

I&M is proposing to modify its FERC
Clauses during a verification period to
prevent the recovery of any increases in
cost that may result from the new
dispatch methodology. I&M is also
proposing to modify its FERC
Experimental System Sales Clauses to
insure that those clauses properly track
the cost of fuel reflected in I&M's Fuel
Clauses. I&M states that the proposed
modifications do not increase the costs
to be passed on to I&M's firm wholesale
customers under its FERC fuel and
Experimental System Sale Clauses.

Copies of the filing were served upon
I&M'’s jurisdictional customers, the
Indiana Utility Regulatory Commission
and the Michigan Public Service
Commission,

Comment date: September 27, 1988, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or

protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D, Cashell,

Acting Secretary.

[FR Doc. 88-21198 Filed 9-15-88; 8:45 am|
BILLING CODE 6717-01-M

[Docket Nos. CP88-756-000 et al.]

East Tennessee Natural Gas Co., et al.;
Natural Gas Certificate Filings

Take notice that the following filings
have been made with the Commission:

1. East Tennessee Natural Gas Company

[Docket No. CP88-756-000]

September 12, 1988,

Take notice that on September 1, 1988,
East Tennessee Natural Gas Company
(Applicant) P.O. Box 10245, Knoxville,
Tennessee 37939-0245, filed an
application pursuant to Section 7 of the
Natural Gas Act for a certificate of
public convenience and necessity
authorizing the increase in contract
demands of three of its resale
customers, all as more fully set forth in
the request on file with the Commission
and open to public inspection.

Applicant proposes to increase the
contract demands of Knoxville Utilities
Board by 2,000 Mcf per day, Middle
Tennessee Utility District of Cannon,
Cumberland, DeKalb, Hamilton, Putman,
Rhea, Rutherford, Smith, Warren, White,
and Wilson Counties, Tennessee by
2,000 Mcf per day, and Powell-Clinch
Utility District of Anderson, Campbell,
Claiborne, Grainger and Union
Counties, Tennessee by 739 Mcf per day.
Applicant requests that the proposed
increases be authorized prior to 1988-
1989 heating season. Applicant states
that no facilities are required to
effectuate the changes.

Applicant indicates that it proposes to
utilize additional local production to
meet the total daily increase in contract
demand of 4,739 Mcf.

Comment date: October 8, 1988, in
accordance with Standard Paragraph F
at the end of this notice.

2. Tennessee Gas Pipeline Company

[Docket No. CP88-776-000]

Siitember 13, 1988.
Take notice that on September 7, 1988,
Tennessee Gas Pipeline Company,

(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No. CP88-
776-000 a request pursuant to § 157.205
of the Commission's Regulations under
the Natural Gas Act (18 CFR 157.205) for
authorization to provide a
transportation service for Kimball
Resources, Inc., (Kimball), a marketer,
under the certificate issued in Docket
No. CP87-115-000 on June 18, 1987,
pursuant to section 7 of the Natural Gas
Act, all as more fully set forth in the
application that is on file with the
Commission and open to public
inspection.

Tennessee states that pursuant to a
transportation agreement dated July 21,
1988, it proposes to transport up to
50,000 dekatherms (di) per day
equivalent of natural gas on an
interruptible basis for Kimball from
points of receipt listed in Exhibit “A" of
the agreement which accompanies the
application to delivery points also listed
in Exhibit “A”, which transportation
service would involve interconnections
between Tennessee and various
transporters. Tennessee states that it
would receive the gas offshore
Louisiana and offshore Texas, and in the
states of Louisiana, Texas, and
Mississippi, and that it would transport
and redeliver the gas at interconnections
between Tennessee and (1) Columbia
Gas Transmission Company at Egan B,
Acadia Parish, Louisiana, (2) Southern
Natural Gas Company at Rose Hill,
Clarke County, Mississippi, (3)
Transcontinental Gas Pipe Line
Corporation at Heidelberg, Jasper
County, Mississippi, and (4) Texas Gas
Transmission Corporation at Egan D,
Acadia Parish, Louisiana.

Tennessee advises that service under
§ 284.223(a) commenced August 5, 1988,
as reported in Docket No. ST88-5398
{filed August 29, 1988). Tennessee
further advises that it would transport
49 dt on an average day and 17,885 dt
annually.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

3. Tennessee Gas Pipeline Company

[Docket No. CP88-775-000]
September 13, 1988.

Take notice that on September 7, 1988,
Tennessee Gas Pipeline Company,
(Tennessee), P.O. Box 2511. Houston,
Texas 77252, filed in Docket No. CP88-
775-000 a request pursuant to § 157.205
of the Commission's Regulations under
the Natural Gas Act (18 CFR 157.205) for
authorization to provide a
transportation service for Exxon
Corporation, (Exxon), a producer, under
the certificate issued in Docket No.
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CP87-115-000 on June 18, 1987, pursuant
to section 7 of the Natural Gas Act, all
as more fully set forth in the application
that is on file with the Commission and
open to public inspection.

Tennessee states that pursuant to a
transportation agreement dated August
4, 1988, it proposes to transport up to
30,000 dekatherms (dt) per day
equivalent of natural gas on an
interruptible basis for Exxon from points
of receipt listed in Exhibit “A” of the
agreement which accompanies the
application to delivery points also listed
in Exhibit A", which transportation
service would involve interconnections
between Tennessee and various
transporters, Tennessee states that it
would receive the gas offshore
Louisiana and in the State of Texas, and
that it would transport and redeliver the
gas at interconnections between
Tennessee and (1) United Gas Pipeline
Corporation at Kiln, Hancock County,
Mississippi, (2) Southern Natural Gas
Company at Rose Hill, Clarke County,
Mississippi, (3) Transcontinental Gas
Pipe Line Corporation at Heidelberg,
Jasper County, Mississippi, and (4)
Columbia Gas Transmission Company
at Broadrun Cobb in Kanawha County
and North Ceredo in Wayne County,
West Virginia.

Tennessee advises that service under
Section 284.223(a) commenced August
11, 1988, as reporied in Docket No.
ST88-5397 (filed August 29, 1988).
Tennessee further advises that it would
transport 7,776 dt on an average day and
2,838,240 dt annually.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

4. Northern Natural Gas Company, a
Division of Enron Corp.

[Docket No. CP88-722-000]
September 13, 1988.

Take notice that on August 26, 1988,
Northern Natural Gas Company, a
Division of Enron Corporation
(Northern), 1400 Smith Street, Houston,
Texas 77251-1188, filed in Docket No.
CP88-722-000 a request pursuant to
§ 157.205 and 157.212 of the Regulations
under the Natural Gas Act (18 CFR
157.212) for authorization to construct
one (1) delivery point and appurtenant
facilities to accommodate natural gas
deliveries to Wisconsin Power and Light
Company located in Portage, Wisconsin,
under the certificate issued in Docket
No. CP82-401-000 pursuant to section 7
of the Natural Gas Act, all as more fully
set forth in the request on file with the
Commission and open to public
inspection.

Northern indicates that it proposes to
construct one (1) small-volumes
measurement station to be used as a
second delivery point to accommodate
natural gas deliveries to the community
of Portage, Wisconsin. Northern
estimates its fifth year peak day and
annual volumes delivered to Wisconsin
Power and Light Company to be 2,139
Mcf and 274,975 Mcf, respectively, with
total incremental fifth years sales at
920,050 MMBtu. The total estimated cost
to construct the proposed facilities is
$136,500. Northern also indicates that
Wisconsin Power and Light Company
will not be required to contribute in aid
of construction and the volumes
delivered to Portage, Wisconsin will be
served from the existing firm entitlement
of Wisconsin Power and Light Company.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

5. Tennessee Gas Pipeline Company

[Docket No. CP88-766-000]
September 13, 1988.

Take notice that on September 6, 1988,
Tennessee Gas Pipeline Company,
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No. CP88-
766-000 a request pursuant to § 157.205
of the Commission’s Regulations under
the Natural Gas Act (18 CFR 157.205) for
authorization to provide a
transportation service for Intercon Gas,
Inc., (Intercon), a marketer, under the
certificate issued in Docket No. CP87-
115-000 on June 18, 1987, pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the application
that is on file with the Commission and
open to public inspection.

Tennessee states that pursuant to a
transportation agreement dated August
4, 1988, it proposes to transport up to
120,000 dekatherms (dt) per day
equivalent of natural gas on an
interruptible basis for Intercon from
points of receipt listed in Exhibit "A" of
the agreement which accompanies the
application to delivery points also listed
in Exhibit “A", which transportation
service may involve interconnections
between Tennessee and various
transporters. Tennessee states that it
would receive the gas at various existing
points offshore Louisiana and in the
state of Louisiana, and that it would
transport and redeliver the gas to
Intercon in the states of Pennsylvania,
New York, Ohio, Indiana, Virginia,
Maryland, Tennessee, Massachusetts,
Connecticut, Illinois, New Hampshire,
Kentucky, West Virginia, Georgia,
Delaware, Mississippi, Louisiana,
Michigan, New Jersey, Wisconsin, and
Iowa.

Tennessee advises that service under
§ 284.223(a) commenced August 4, 1988,
as reported in Docket No. ST88-5401
(filed August 29, 1988). Tennessee
further advises that it would transport
3,820 dt on an average day and 1,394,300
dt annually.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

8. Tennessee Gas Pipeline Company

[Docket No. CP88-764-000]
September 13, 1988.

Take notice that on September 8, 1988,
Tennessee Gas Pipeline Company,
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No, CP88-
764-000 a request pursuant to § 157.205
of the Commission's Regulations under
the Natural Gas Act (18 CFR 157.205) for
authorization to provide a
transportation service for Mobil Natural
Gas, Inc., (Mobil), a marketer, under the
certificate issued in Docket No. CP87-
115-000 on June 18, 1987, pursuant to
section 7 of the Natural Gas Act, all as
more fully set forth in the application
that is on file with the Commission and
open to public inspection,

Tennessee states that pursuant to a
transportation agreement dated August
18, 1988, it proposes to transport up to
20,000 dekatherms (dt) per day
equivalent of natural gas on an
interruptible basis for Mobil from points
of receipt listed in Exhibit “A" of the
agreement which accompanies the
application to delivery points also listed
in Exhibit “A", which transportation
service may involve interconnections
between Tennessee and various
transporters. Tennessee states that it
would receive the gas at various existing
points in the states of Louisiana and
Texas, and that it would transport and
redeliver the gas to Mobil in Texas.

Tennessee advises that service under
§ 284.223(a) commenced August 19, 1988,
as reported in Docket No. ST88-5399
(filed August 29, 1988). Tennessee
further advises that it would transport
4,902 dt on an average day and 1,789,230
dt annually.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

7. Arkla Energy Resources, a Division of
Arkla, Inc.

[Docket No. CP88-785-000]

September 13, 1988.

Take notice that on September 1, 1988,
Arkla Energy Resources, a Division of
Arkla, Inc, (AER), P.O. Box 21734,
Shreveport, Louisiana 71151, filed in
Docket No. CP88-758-000 a request
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pursuant to § 157.205 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205) for
authorization to abandon a segment of
AER's pipeline in Caddo County,
Oklahoma, under the certificate issued
in Docket Nos. CP82-384-000 and CP82~
384-001 pursuant to section 7 of the
Natural Gas Act, all as more fully set
forth in the request which is on file with
the Commission and open to public
inspection.

AER proposes to abandon
approximately 2,330 feet of 8-inch
pipeline (AER's Line 9-5) and
appurtenant facilities, which was
installed to serve Western Farmers
Electric Cooperative (Western Farmers).
It is stated that Western Farmers is now
being served by AER’s Line AD, using a
tap constructed under section 311
authorization. It is further stated that no
other customers were being served by
Line 9-5, and, therefore, that no
customers of AER would be denied
service as a result of the proposed
abandonment. It is explained that
Western Farmers has requested that
AER abandon the segment of pipeline
crossing Western Farmers' property in
order to facilitate the construction of an
industrial plant on the property.

Comment date: October 28, 1988, in
accordance with Standard Paragraph G
at the end of this notice.

Standard Paragraphs

F. Any person desiring to be heard or
make any protest with reference to said
filing should on or before the comment
date file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426, a mation to intervene or a protest
in accordance withe the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 385.211 and 385.214)
and the Regulations under the National
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this filing
if no motion to intervene is filed within

the time required herein, if the
Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for the applicant to appear
or be represented at the hearing.

G. Any person or the Commission’s
staff may, within 45 days after the
issuance of the instant notice by the
Commisision, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21199 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Project Nos. 7579-002 et al.]

North Logan City, Utah, et al.;
Surrender of Preliminary Permits and
Exemptions

September 12, 1988.

Take notice that the following
preliminary permits/exemptions have
been surrendered effective as described
in Standard Paragraph I at the end of
this notice.

1. North Logan City, Utah
[Project No. 7579-002]

Take notice that North Logan City,
Utah, exemptee for the Green Canyon
Hydroelectric Project No. 7579, has
requested that its exemption be
terminated. The exemption was issued
on July 19, 1984, and the project would
have been located on culinary water
springs in Water Canyon, Cache County,
Idaho. The new 14-inch water supply
pipeline that the project would have
used has been constructed. However,
lower flows than estimated have
rendered the project infeasible and no

construction of the hydroelectric project
works has been initiated.

The exemptee filed the request on July
18, 1988.

2. Sinclair Buckstaff, Jr.
[Project No. 8926-001]

Take notice that Sinclair Buckstaff, Jr.,
permittee for the Upper Dome Reservoir
Dam Project No. 9926, has requested
that its preliminary permit be
terminated. The preliminary permit was
issued on August 28, 1986. The project
would have been located on the
Archuleta Creek, near Parlin, in
Saguache County, Colorado.

The permittee filed the request on
August 8, 1988.

3. Sinclair Buckstaff, Jr.

[Project No. 9929-001—Colorado]

Take notice that Sinclair Buckstaff, Jr.,
permittee for the Lower Dome Reservoir
Dam Project No. 9929, has requested
that its preliminary permit be
terminated. The preliminary permit was
issued August 28, 1986. The project
would have been located on Archuleta
Creek, near Parlin, in Saguache County,
Colorado.

The permittee filed the request on
August 8, 1938.

4. Sinclair Buckstaff, Jr.

[Project No. 9935-001—Colorado]

Take notice that Sinclair Buckstaff, Jr.,
permittee for the Gould Reservoir Dam
Project No. 9935, has requested that its
preliminary permit be terminated. The
preliminary permit was issued August
28, 1986. The project would have been
located on Iron Creek near Maher, in
Montrose County, Colorado.

The permittee filed the request on
August 8, 1988.

5. Sinclair Buckstaff, Jr.

[Project No. 9939-001—Colorado]

Take notice that Sinclair Buckstaff, Jr.,
permittee for the Santa Maria Reservoir
Dam Project No. 9939, has requested
that its preliminary permit be
terminated. The preliminary permit was
issued on August 28, 1986. The project
would have been located on North Clear
Creek and Gooseberry Creek, near
Creede in Mineral County, Colorado.

The permittee filed the request on
August 8, 1988.

6. Sinclair Buckstaff, Jr.

[Project No. 8936-002—Colorado]

Take notice that Sinclair Buckstaff, Jr.,
permittee for the Lake Irwin Dam
Project No. 9936, has requested that its
preliminary permit be terminated. The
preliminary permit was issued August
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28, 1986. The project would have been
located on Ruby Anthracite Creek, near
Crested Butte, in Gunnison County,
Colorado.

The permittee filed the request on
August 8, 1988.

Standard Paragraphs

1. The preliminary permit/exemption
shall remain in effect through the
thirtieth day after issuance of this notice
unless that day is a Saturday, Sunday or
holiday as described in 18 CFR 385.2007
in which case the permit shall remain in
effect through the first business day
following that day. New applications
involving this project site, to the extent
provided for under 18 CFR Part 4, may
be filed on the next business day.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21200 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM89-1-48-000]

ANR Pipeline Co.; Proposed Changes
in FERC Gas Tariff

September 13, 1988.

Take notice that ANR Pipeline
Company (“ANR") on September 1, 1988
tendered for filing as part of its FERC
Gas Tariff Original Volume No, 1, six
copies of the tariff sheet, Seventeenth
Revised Sheet No. 18, to be effective
October 1, 1988.

ANR states that the above referenced
tariff sheet is being filed to adjust its
Annual Charge Adjustment (ACA) rate
from .21¢/dth to .18¢/dth as permitted
by section 17 of its Volume No. 1 Tariff.

ANR states that copies of the filing
were served upon all of its customers
and interested state commissions.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
385.211). All such motions or protests
should be filed on or before September
20, 1988. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
file a motion to itnervene. Copies of this
filing are on file with the Commission
and are available for public inspection.
Lois D. Cashell,

Acting Secretary.
[FR Doc, 88-21201 Filed 9-15-88; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. Cig8-600-000]

Chevron U.S.A. inc.; Petition for
Declaratory Order

September 13, 1988.

Take notice that on August 29, 1988,
Chevron U.S.A. Ine. (Petitioner) filed a
petition requesting the Commission to
issue a declaratory order stating that it
has no jurisdiction over the system of
pipelines known as the Venice
Gathering System through which
Petitioner delivers gas from several
fields onshere and offshore Louisiana in
the Outer Continental Shelf for
processing in its Venice Processing
Plant. Petitioner contends that the
facilities are gathering facilities under
section 1(b) of the Natural Gas Act
(NGA) and are therefore exempt from
the certificate requirements of section
7(c) of the NGA. Petitioner further
requests that this petition be considered
on an expedited basis due to the impact
and regulatory ramifications on Chevron
to comply with Order No. 491 and
proposed regulations if this petition is
denied. Petitioner contends that the
facilities perform a gathering function
under the primary function test set forth
in Farmland Industries, Inc., 23 FERC
{ 61,063 (1983).

Any person desiring to be heard or to
protest this petition should file a motion
to intervene or protest in accordance
with Rules 214 or 211 of the
Commission’s rules of practice and
procedure. All motions to intervene or
protests should be submitted to the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, within 30 days
after publication of this notice in the
Federal Register. All protests will be
considered by the Commission but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene in accordance with Rule 214.
Copies of the petition are on file with
the Commission and available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21202 Filed 9-15-88; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. RP88-116-000]

Louisiana-Nevada Transit Co.; Informal
Settlement Conference

September 13, 1988,

Take notice that an informal
settlement conference will convene on
October 6, 1988, beginning at 10:00 a.m.
in Room 8308 in the Commission's

offices located at 825 North Capitol
Street NE., Washington, DC 20426.

Any party, as defined by CFR
385.102(c}, is invited to attend. Persons
wishing to become a party must move to
intervene and receive intervenor status
pursuant to the Commission’s
regulations {18 CFR 385.214).

For further additional information,
contact Robert L. Wooeds, (202) 357-8549
or John J. Keating, (202) 357-5762.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21204 Filed 9-15-88; 8:45 am)|
BILLING CODE 6717-01-M

[Docket Nos. RP88-140-003; TA89-1-5-
001]

Midwestern Gas Transmission Co.;
Request for Waiver

September 13, 1988.

Take notice that on September 1, 1988,
Midwestern Gas Transmission
Company (Midwestern) filed a request
for waiver of the transitional rules under
§ 154.310 of the Commission’s
Regulations as these apply to the
amortization of unrecovered gas costs in
the PGA for its Northern System.
Midwestern seeks to “normalize” the
amortization schedule in its annual
adjustment to be effective November 1,
1988, so that it will match the regular
schedule set forth in § 154.305 of the
Commission's Regulations.

Specifically, Midwestern proposes the
following steps:

(1) Close the current account as of
June 30, 1988—this will put the deferred
account on the standard twelve month
schedule ending four months in advance
of the annual effective date.

(2) Close the amortization of the prior
deferred account as of October 31 based
upon estimates of sales for September
and October.

(3) Add the two balances determined
above to determine the unrecovered gas
costs to be amortized in a twelve month
surcharge effective November 1.

(4) Stop the surcharge currently in
effect on November 1 and institute a
new surcharge determined under step
(3) above.

Midwestern states that copies of the
filing have been mailed to all of its
jurisdictional customers on its Southern
System and affected state regulatory
commissions.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 208
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and 214 of the Commission’s Rules of
Practice and Procedure. All such
motions or protests shold be filed on or
before September 20, 1988. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene;
provided, however, that any person who
had previously filed a motion to
intervene in this proceeding is not
required to file a further motion. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21205 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. CP88-733-000! through
CP88-747-000]

Northwest Pipeline Corp.; Request
Under Blanket Authorization

September 13, 1988.
Take notice that on August 30, 1988,
Northwest Pipeline Corporation, P.O.

! These applications are not consolidated.

Box 8900, Salt Lake City, Utah 84108~
0900, filed in the above referenced
dockets, requests pursuant to §§ 157.205
and 284.223 of the Commission's
Regulations under the Natural Gas Act
(18 CFR 157,205 and 284.223) for
authorization to provide interruptible
transportation service for various
shippers under Northwest's blanket
certificate issued in Docket No. CP86-
578-000, pursuant to section 7(c) of the
Natural Gas Act, all as more fully set
forth in the requests which are on file
with the Commission and open to public
inspection.

Northwest indicates that it would
provide the service for each shipper as
provided by an executed transportation
agreement, In each case Northwest
indicates that no new facilities would be
required to implement the service. In
addition, Northwest states that in each
case it would charge rates and abide by
the terms and conditions provided by its
Rate Schedule TI-1. Northwest has
provided other information applicable to
each transaction, including the identity
of the shipper, the proposed term, the
peak day, average day, and annual
volumes, and the respective docket
numbers and termination rates related
to the 120-day transactions initiated

under § 284.223 of the Commission’s
Regulations, which is attached as an
appendix.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission's Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to § 157.205
of the Regulations under the Natural
Gas Act (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for
authorization pursuant to section 7 of
the Natural Gas Act.

Lois D, Cashell,
Acting Secretary.

Related ST
docket No.

CP88-736-000

CP88-737-000

CP88-738-000

CP88-739-000.

CP88-740-000

CP88-741-000

CP88-742-000 1 year

1-18-2008, then month-to-month

30 days, then month-to-month

Internationaler Energie Fonds, GMBH

30 days, then month-to-month

6 months, then month-10-MOnth ........c.ccvevrueivceruan

Thermal Exploration, Inc

88-5064-000

88-5124-000

88-5061-000

Robert L. Bayless

88-5268-000

Mobil Natural Gas, Inc

88-5060-000

Grand Valley Gas Transmission Co

88-5245-000

Mobil Natural Gas, Inc

CP88-743-000 12-31-88

88-5069-000

88-5063-000
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Volumes
(MMBtu)

Peak Day,

day, annual

month-to-month

Terra Resaurces, Inc

30 days, then month-to-month..............ceeveens e

10,000 10-30-88

2 years.

CP88-747-000
enies are balanced.

1 year, and there after until receipts and deliv-

Hixon Development Company............

2,000
750,000

1,000 11-15-88

11-15-88

Jerome P. McHugh

Chandler & Associates, InC. ....ccoooune.

10-30-88

[FR Doc. 88-21206 Filed 9-15-88; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. TQ89-1-6-000]

Sea Robin Pipeline Co.; Tariff Filing of
Revised Tariff Sheets

September 13, 1988.

Take notice that on September 1, 1988,
Sea Robin Pipeline Company (Sea
Robin) tendered for filing to its FERC
Gas Tariff.

Original Volume No. 1

Fifty Third Revised Sheet No. 4

Sea Robin states the proposed
effective date for the tariff sheet is
October 1, 1988. The above referenced
tariff sheet is being filed pursuant to
§ 154.304 and 154.308 of the
Commission's regulations to reflect the
changes in the purchased gas cost
adjustment provisions contained in
Section 1 and 4 of Sea Robin's FERC
Gas Tariff, Original Volume No. 1.

Sea Robin states the tariff sheet filed
reflects a Current Adjustment of ($.0497)
under Rate Schedules X-1 and X-2. Sea
Robin states that there is no change
under Rate Schedules X-7 and X-8 in
this filing since no gas is expected to be
purchased in that area.

Sea Robin states that the revised tariff
sheet and supporting data are being
mailed to its jurisdictional sales
customers and to interested state
commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825 N,
Capitol Street, NE., Washington, DC
20426, in such accordance with
§§ 385.214 and 385.211 of the
Commission's regulations. All such
motions of protest should be filed on or
before September 20, 1988. Protests will
be considered by the Commission in
determining appropriate action to be

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21210 Filed 8-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TABB-4-37-003]

Northwest Pipeline Corp.; Compliance
Filing

September 13, 1988.

Take notice that on September 2, 1988,
Northwest Pipeline Corporation
(“Northwest'') made a filing in
compliance with a Commission order
issued August 3, 1988 in the above-
referenced dockets. The purpose of said
filing was to adjust the current deferral
balance of Account 191 for the 12
months ended December 31, 1987
pursuant to ordering paragraphs (D), (E)
and (H) of the aforementioned order.
Northwest states that the appropriate
refunds will be tendered to its
jurisdictional sales customers upon
Commission approval of the September
2, 1988 filing.

Northwest states that a copy of this
filing has been mailed to Northwest's
jurisdictional customers and affected
state commissions.

Any person desiring to be heard or
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with §§ 385.214
and 385.211 of the Commission’s Rules
and Regulations. All such motions or
protests should be filed on or before
September 20, 1988. Protests will be
considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21207 Filed 9-15-88; 8:45 am|
BILLING CODE 8717-01-M

[Docket No. TA83-1-41-000]

Paiute Pipeline Co.; Filing
September 13, 1988.

Take notice that on September 1, 1988,
Paiute Pipeline Company (Paiute) filed
Second Revised Sheet No. 10 to its FERC
Gas Tariff, Original Volume No. 1,
proposed to be effective November 1,
1988.

Paiute states that this annual
Purchased Gas Adjustment (PGA)
reflects changes in rates from its
pipeline and non-pipeline suppliers.
Paiute also requests waiver of
§ 154.302(j) of the Commission's
regulations to permit Paiute to treat its
firm transportation charges paid to
Northwest as purchased gas costs for
the purpose of its PGA current
adjustments.

Paiute states that if the rates
submitted by Northwest Pipeline
Corporation (Northwest) are revised for
any reason, Paiute reserves the right to
submit a substitute sheet to track the
Northwest revisions.

Any person desiring to be heard or
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20428, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
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385,211 (1987)). All such motions or
protests should be filed on or before
October 4, 1988. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

|[FR Doc. 88-21208 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP88-145-002 and TQ88-1~
58-002]

Texas Gas Pipe Line Corp.; Filing

September 13, 1988.

Take notice that on August 31, 1988,
Texas Gas Pipe Line Corporation TGPL)
filed the following tariff sheets to its
FERC Gas Tariff, Second Revised
Volume No. 1, to be effective June 1,
1988:

Docket No. TQ88-1-58-002

Fifth Revised Sheet No. 20
Second Revised Sheet No. 20a

Docket No. RP88-145-002

Fifth Revised Sheet No. 21
Second Revised Sheet No. 21b

In compliance with Commission Letter
Order dated July 27, 1988, TGPL states
that Fifth Revised Sheet No. 20 and
Second Revised Sheet No. 20a reflect the
revision of section 12.4 of its Purchased
Gas Adjustments (PGA) clause.

In compliance with Commission Letter
Order dated August 3, 1988, TGPL states
that Fifth Revised Sheet No. 21 reflects
the revision of section 12.7 of its PGA
clause and that First Revised Sheet No.
21b changes the language of Section
12.11 of its PGA clause.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 214
and 211 of the Commission's Rules of
Practice and Procedure (18 CFR 385.214,
385.211 (1988)). All such motions or
protests should be filed on or before
September 20, 1988. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21209 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP88-68-006]

Transcontinental Gas Pipe Line Corp.;
Compliance Tariff Filing

September 13, 1988.

Taken notice that Transcontinental
Gas Pipe Line Corporation (Transco)
tendered for filing on September 2, 1988
certain revised tariff sheets to Second
Revised Volume No. 1 and Original
Volume No. 2 of its FERC Gas Tariff,
which tariff sheets are included in
Appendix A attached to the filing. The
proposed effective dates of the revised
tariff sheets are May 1, June 1, August 1
and October 1, 1988.

Transco states that the purpose of its
tariff filing is to further revise the rates
and tariff provisions related to the
recovery of producer buyout and
buydown costs, which were included in
Transco's compliance filing of April 29,
1988 in Docket No. RP88-68-004, Such
revisions are being made to comply with
Ordering paragraphs (B)(2) and (B)(3) of
the Commission's Order dated August 3,
1988.

Transco further states that copies of
the instant filing are being mailed to its
jurisdictional customers, State
Commissions and interested parties. In
accordance with the provisions of
§154.16 of the Commission's
Regulations, copies of this filing are
available for public inspection during
regular business hours, in a convenient
form and place at Transco's main offices
at 2800 Post Oak Boulevard in Houston,
Texas.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with §§ 385.214
and 385.211 of the Commission’s Rules
and Regulations. All such motions or
protests should be filed on or before
September 20, 1988. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public

inspection in the Public Reference
Room,

Lois D. Cashell,

Acting Secretary.

[FR Doc. 88-21211 Filed 9-15-88; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP88-180-000]

Trunkline Gas Co.; Informal Settlement
Conference

September 13, 1988.

Take notice that a conference will be
convened in this proceeding on October
12, 1988 at 10:00 a.m. at the offices of the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, DC for the purpose of
exploring the possible settlement of the
above-referenced docket.

Any party, as defined by 18 CFR
385.102(c), is invited to attend. Persons
wishing to become a party must move to
intervene and receive intervenor status
pursuant to the Commission's
regulations (18 CFR 385.214).

For additional information, contact
Carmen Gastilo (202) 357-5737 or Paul
Biancardi (202) 357-8517.

Lois D. Cashell,

Acting Secretary.

[FR Dac. 88-21203 Filed 9-15-88; 8:45 am|
BILLING CODE 6717-01-M

i

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-3447-9]

California State Motor Vehicle
Pollution Control Standards:
Amendments Within the Scope of
Previous Waivers of Federal
Preemption; Summary of
Determination

AGENCY: Environmental Protection
Agency (EPA).

AcTiON: Notice of scope of waiver of
Federal preemption.

sumMARY: The California Air Resources
Board (CARB) has notified EPA that it
has adopted amendments to its exhaust
emission standards and test procedures
for 1981 and subsequent model-year
passenger cars, light-duty trucks [0-3999
1bs. equivalent inertia weight (EIW)],
and medium-duty vehicles [0-3999 EIW].
I find these amendments to be within
the scope of previous waivers of Federal
preemption granted to California for its
exhaust emission standards and test
procedures for passenger cars, light-duty
trucks and medium-duty vehicles.
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DATE: Any objections to the findings in
this notice must be filed by October 17,
1988. Upon receipt of any timely
objection, EPA will consider scheduling
a public hearing to reconsider these
findings in a subsequent Federal
Register notice.

ADDRESSES: Any objection to the
findings in this notice should be filed
with Mr, Charles N. Freed, Director,
Manufacturers Operations Division
(EN-340F), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460.

Copies of the California amendments
at issue in this notice, a decision
document containing an explanation of
EPA's determination and documents
used in arriving at this determination
are available for public inspection
during normal working hours (8:00 a.m.
to 8:30 p.m.) at the Environmental
Protection Agency, Central Docket
Section, (Docket EN-88-07), Room 4
South, Washington Information Center,
401 M Street, SW., Washington, DC
20460, Copies of the decision document
can be obtained from EPA's
Manufacturers Operations Division by
contacting Ms. Leila Holmes Cook as
noted below.

FOR FURTHER INFORMATION CONTACT:
Leila Holmes Cook, Attorney/Advisor,
Manufacturers Operations Division
(EN-340F), U.S. Environmental
Protection Agency, Washington, DC
20460, (202) 382-2526.

SUPPLEMENTARY INFORMATION: | have
determined that CARB's amendments
are within the scope of waivers of
Federal preemption previously granted
pursuant to section 209(b) of the Clean
Air Act, as amended (Act).! Since the
1978 Federal certification test
procedures were adopted by the
California Air Resources Board (CARB)
in 1978, EPA has promulgated changes
to its certification provisions for light-
duty vehicles. CARB's changes formally
adopt, with certain modifications,
various EPA changes to Federal
certification test procedures made by
EPA in order to reduce manufacturer
costs and administrative burdens. These
amendments relate to:

* EPA has previously issued waivers of
preemption for California’s 1985 and subsequent
model year light-duty and medium duty vehicle
diesel particulate emission standards [49 FR 18887
(May 3, 1984)] and other emissions standards far
1983 and subsequent model year light-duty vehicles.
{See 51 FR 22858 (June 23, 1986); 48 FR 1537 (January
13, 1983); 47 FR 1015 (January 8, 1982); 46 FR 36237
(July 14, 1981); 45 FR 77509 (November 24, 1980); 45
FR 54132 (August 14, 1980); 45 FR 12281 (February
25, 1980); 44 FR 38660 (July 2, 1979); 43 FR 32182 (July
25, 1978); 43 FR 29615 (July 10, 1978); 43 FR 25729
(June 14, 1978); 43 FR 15490 [April 13, 1978); and 43
FR 1829 (January 12, 1978).

(1) A change which expands the
definition of an engine family;

(2) Continued approval by the CARB
Executive Officer of running changes
and field fixes;

(3) Expansion of the mileage limitation
for “zero-miles” for durability testing;

(4) Specifications for fuel (octane and
lead content) used in certification
testing;

{5) Allowance of the omission of
installation of certain optional
equipment on test vehicles;

(6) Reduction of manufacturers'
reporting burden by allowing
manufacturers not to report the
existence of a durability test vehicle
which may not ultimately be used for
certification purposes;

(7) Allowance of the use of assigned
deterioration factors (DFs) for low
sales volume engine families;

(8) For durability vehicles, requiring the
use of the data outlier identification
procedure and specifying the
condition associated with performing
multiple tests at a test point, rather
than requiring that 4,000 miles be
accumulated on the test vehicle;

(9) Revision of the high altitude
requirements to update them and
allow the use of Federal test data to
show compliance.

In addition, CARB has adopted the
Federal anti-tampering (parameter
adjustment) regulations which presently
regulate the mechanisms for idle air/fuel
mixture and the choke operation system.
CARB has also adopted the Federal
alternative durability program which
allows manufacturers to base DFs on a
group of engine families instead of
individual engine families. Finally, a
number of minor administrative changes
not listed above are included in the
amendments.

These changes do not undermine
California's determination that its
standards, in the aggregate, are at least
as protective as Federal standards.
Further, the amendments do not cause
any inconsistency with section 202(a) of
the Act and raise no new issues
regarding previous waivers. A full
explanation of my determination is
contained in a decision document which
may be obtained as noted above.

Since these amendments are within
the scope of previous waivers, a public
hearing to consider them is not
necessary. However, if any party asserts
an objection to these findings within 30
days of the date of publication of this
notice, EPA will consider holding a
public hearing to provide interested
persons an opportunity to present
testimony and evidence to show that
there are issues to be addressed through

a section 209(b) waiver determination
and that EPA should reconsider its
findings. Otherwise, these findings shall
become final at the expiration of this 30-
day period.

My decision will affect not only
persons in California but also the
manufacturers located outside the State
who must comply with California’s
requirements in order to sell motor
vehicles in California. For this reason,
EPA hereby determines and finds,
pursuant to section 307(b) of the Act,
that this decision is of nationwide scope
and effect.

This action is not a rule as defined by
section 1(a) of Executive Order 12291, 46
FR 13193 (February 19, 1981). Therefore,
it is exempt from review by the Office of
Management and Budget as required for
rules and regulations by Executive
Order 12291. Additionally, a Regulatory
Impact Analysis is not being prepared
under Executive Order 12291 for this
“within the scope"” determination since
it is not a rule.

Also, this action is not a “rule" as
defined in the Regulatory Flexibility Act,
5 U.S.C. 601 et seq. Therefore, EPA has
not prepared a supporting regulatory
flexibility analysis addressing the
impact of this action on small business
entilies.

Dated: September 8, 1988.
Don R. Clay,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 88-21163 Filed 9-15-88; 8:45 am|
BILLING CODE 6560-50-M

[FRL-3447-8]

California State Motor Vehicle
Poliution Control Standards:
Amendments Within the Scope of
Previous Waivers of Federal
Preemption; Summary of
Determination

AGENCY: Environmental Protection
Agency (EPA).

AcTiON: Notice of scope of waiver of
federal preemption.

SUMMARY: The California Air Resources
Board (CARB) has notified EPA that it
has adopted amendments to its exhaust
and evaporative emission standards and
test procedures applicable to 1988 and
subsequent model year motorcycles.
EPA finds these amendments to be
within the scope of previous waivers of
Federal preemptions granted to
California for its motocycle exhaust and
evaporative emissions standards and
accompanying enforcement procedures.
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DATES: Any objections to the findings in
this notice must be filed by October 17,
1988. Otherwise, at the expiration of this
30-day period, these findings will
become final. Upon receipt of any timely
objection, EPA will consider scheduling
a public hearing to reconsider these
findings in a subsequent Federal
Register Notice.

ADDRESSES: Any objection to the
findings in this notice should be filed
with Mr. Charles N. Freed, Director,
Manufacturers Operations Division (En~
340F), U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460.

Copies of the California amendments
at issue in this notice, a decision
document containing an explanation of
EPA's determination and documents
used in arriving at this determination
are availabe for public inspection during
normal working hours (8:00 a.m. to 3:00
p.m.) at the Enviornmental Protection
Agency, Central Docket Section, [Docket
EN-88-05) Room 4 South, Washington
Informaticn Center, 401 M Street, SW.,
Washington, DC 20460. Copies of the
decision document can be obtained from
EPA's Manufacturers Operations
Division by contacting Ms. Baxter as
noted below.

FOR FURTHER INFORMATION CONTACT:
Joan S. Baxter, Attorney/Advisor,
Manufacturers Operations Division
(EN-340F), U.S. Environmental
Protection Agency, Washington, DC
204860, (202) 382-2522.

SUPPLEMENTARY INFORMATION: EPA has
determined that CARB's amendments
are within the scope of waivers of
Federal preemption previously granted
pursuant to section 209(b) of the Clean
Air Act, as amended {Act).? Specifically,

! EPA has previously issued walvers of
preemption for California’s exhaust emission
standards and test procedures for 1978 and
subsequent model year motorcycles. 41 FR 44209
(October 7, 1976) and 43 FR 998 (January 5, 1978).
EPA has confirmed that a subsequent amendment to
the hydrocarbon (HC) exhaus! standard which
relaxed the standard for certain small volume
manufacturers for the 1982 model year was within
the scope of the previously-granted waivers. 47 FR
23204 (May 27, 1982). EPA has also previously
waived Federal preemption for California’s
evaporative emission standards and test procedures
for 1983 and subsequent model year motorcycles. 47
1015 {January 8, 1982). When CARB subsequently
amended the test procedures to allow the use of
bench testing to determine evaporative emissions
durability for 1983 and subsequent model year
motorcycles, EPA confirmed that those changes
were within the scope of the previonsly-granted
waiver. 47 FR 23204 (May 27, 1982). EPA has also
previously waived Federal preemption to permit
California to enforce its motorcycle fill pipe and fuel
tank opening specifications. 42 FR 1503 (January 7,
1977). EPA subsequently reconsiderd the
specifications in light of CARB's issuance of
Executive Order G-70-16-E and affirmed the
previgusly granted waiver. 47 FR 7306 {(February 18,

the amendments to California’s exhaust
emission standards and test procedures:

1. More closely align California's
exhaust emission test procedures with
Federal procedures;

2. Specify the test to be used in
applying the optional outlier
identification procedure, namely, the
“Calculation of t-Statistic for
Deterioration Data Outlier Test”
promulgated by CARB in December
1976;

3. Eliminate the requirement for
durability testing under certain
circumstances; and

4, Clarify that California’s corporate
average standards for hydrocarbon (HC)
emissions are still applicable to Class Il
motorcycles notwithstanding the
Federal HC exhaust emission standard
contained in the incorporated Federal
regulations.

The amendments to California's
evaporative emission standards and test
procedures also codify the exemption
from the fill pipe and fuel tank opening
specifications motorcycles equipped
with evaporative emission control
systems certified at 0.2 grams per test
(gpt) or more below the applicable
evaporative emissions standard
contained in CARB Executive Order G-
70-16-E, dated July 3, 1980.

These amendments do not undermine
California’s determination that its
standards, in the aggregate, are at least
as protective as Federal standards, are
not inconsistent with section 202(a) of
the Act and raise no new issues
regarding previous waivers of Federal
preemption. Thus, these amendments
are within the scope of previous waiver
determinations, A full explanation of
EPA's determination is contained in a
decision document which may be
obtained from EPA as noted above.

Since these amendments are within
the scope of previous waivers, a public
hearing to consider them is not
necessary. However, if any party asserts
an objection to these findings by
October 17, 1988 EPA will consider
holding a public hearing to provide
interested persons an opportunity to
present testimony and evidence to show
that there are issues to be addressed
through a secition 209(b) waiver
determination and that EPA should
reconsider its findings. Otherwise, these
findings shall become final at the
expiration of this 30-day period.

This decision will affect not only
persons in California but also the

1982). EPA also granted a waiver for CARB
amendments which established interim evaporative
emission standards and new exhaust emission
corporate average standards for Class 1
motorcycles. 53 FR 6185 (March 1, 1988).

manufacturers located outside the State
who must comply with California’s
requirements in order to sell motor
vehicles in California. For this reason,
EPA hereby determinates and finds,
pursuant to section 307(b) of the Act,
that this decision is of nationwide scope
and effect.

This action is not a rule as defined by
section 1(a) of Executive Order 12291, 46
FR 13193 (February 19, 1981}, Therefore,
it is exempt from review by the Office of
Management and Budget as required for
rules and regulations by Executive
Order 12291. Additionally, a Regulatory
Impact Analysis is not being prepared
under Executive Order 12291 for this
“within the scope” determination since
it is not a rule.

This action is also not a rule as
defined in the Regulatory Flexibility Act,
5 U.S.C. 601 et seq. Therefore, EPA has
not prepared a supporting regulatory
flexibility analysis addressing the
impact of this action on small business
entities.

Dated: September 8, 1988,
Don R. Clay,

Acting Assistant Administator for Air and
Radiation.

[FR Doc. 88-21184 Filed 9-15-88; 8:45 am)
BILLING CODE $560-50-M

[ER-FRL-3448-7]

Environmental Impact Statements and
Regulations; Avallability of EPA
Comments

Availability of EPA comments
prepared August 29, 1988 through
September 2, 1988 pursuant to the
Environmental Review Process (ERP),
under Section 309 of the Clean Air Act
and Section 102(2)(c) of the National
Environmental Policy Act ag amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 382-5074.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 22, 1988 (53 FR 13318).

Draft EISs

ERP No.: D-GSA-F81012-1L, Rating
LO, Chicago Downtown Federal Office
Building Construction, Implementation,
Cook, DuPuge, Lake, Kane, Will and
McHenry Counties, IL.

Summary: EPA has no objections to
the project as proposed.

ERP No.: D-NPS-161175-AK, Rating
EC2, Noatak National Preserve,
Wilderness Recommendation,
Designation or Nondesignation, AK.
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Summary: EPA is concerned about the
adverse impacts to the endangered
humpback whale. The final EIS needs to
address how the NPS plans to
implement and enforce regulations to
control vessel use and traffic in order to
protect the whales.

ERP No.: D-OSM-]J01072-MT, Rating
EC2, Peabody Big Sky Coal Mine-Area B
Expanded Operations Project, Plan
Approval, Lee Coulee Drainage,
Rosebud County, MT,

Summary: EPA is concerned that the
discussion of the cumulative impacts of
degraded water for future land use is
insufficient and inconsistent. The
impacts of multiple potential mining
developments need to be more roughly
analyzed. Further, additional discussion
of monitoring plans and economic
impacts to recreational resources need
to be included.

ERP No.: D-SCS-]J31020-CO, Rating 3,
McEimo Creek Unit Salinity Control
Study, Onfarm Irrigation Improvements,
Funding and Implementation,
Montezuma County, CO.

Summary: EPA's major concern is that
this document inadequately addresses
the projected loss of 1670 acres of
wetlands. EPA found insufficient
information on wetland types, location,
values, direction and opportunities for
mitigation, and monitoring/evaluation
plans. Impacts on State water quality
standards should also be addressed in
more detail. EPA recommends that a
supplemental or revised draft EIS be
prepared and made available for public
comment.

ERP No.: D5-SFW-164027-AK, Rating
LO, Becharof National Wildlife Refuge
Management Plan, Wilderness
Recommendations, Designation or
Nondesignation. AK.

Summary: EPA has no objections to
the proposed project as described.

ERP No.: DS-SFW-164028-AK, Rating
LO, Alaska Peninsula National Wildlife
Refuge Management Plan, Wilderness
Recommendations, Desigation or
Nondesignation, AK.

Summary: EPA has no objections to
the proposed project as described in this
document.

ERP No.: D-UAF-A10061-00, Rating
**2, Peacekeeper Rail Garrison
Deployment Program, Implementation,
F.E. Warren AFB, WY; Barksdale AFB,
LA; Dyess AFB, TX; Fairchild AFB, WA;
Minot AFB, ND; Eaker (formerly
Blytheville) AFB, AR; Grand Forks AFB,
ND; Little Rock AFB, AR; Malmstrom
AFB, MT; Whiteman AFB, MO and
Waurtsmith AFB, ML

Summary: EPA is concerned about a
number of sites which involve impacts
to wetlands. EPA recommended that
these impacts be mitigated or avoided

by selecting sites at which there would
be no wetland impacts.

Final EISs

ERP No.: F-BLM-]65113-00, Billings
Resource Area, Wilderness Study Areas
(WSAs') Wilderness Recommendations,
Designation or Nondesignation, Twin
Coulee, Pryor Mountain, Brunt Timber
Canyon and Big Horn Tack-On WSAs',
Miles City District, Golden Valley and
Carbon Counties, MT and Big Horn
County, WY.

Summary: EPA is concerned that
there is insufficient information in this
document concerning mitigation of
potential impacts under the proposed No
Wilderness Alternative for the Twin
Coulee WSA. Without appropriate
mitigation, the activities anticipated in
this alternative may result in increased
erosion and non-point pollution.

ERP No.: F-COE-]34015-ND, Baldhill
Dam and Lake Ashtabula Reservoir,
Dam Safety Protection Plan,
Implementation, Sheyenne River, Valley
City, Barnes County, ND.

Summary: EPA agrees that the project
as proposed can achieve the desired
flood control, recreation use capability,
and dam safety assurance with minimal
negative environmental impacts.

ERP No.: F-COE-K36091-CA, Coyote
and Berryessa Creeks Flood Control
Plan, Implementation, Cities of San Jose
and Milpitas, Santa Clara County, CA.

Summary: EPA expressed ongoing
concerns that the proposed flood control
project does not appear to comply with
Section 404 of the U.S. Clean Water Act
because less-damaging practicable
alternatives to the proposed project
exist, and that the fisheries mitigation
plan is inadequate. EPA asked that the
Corps’ Record of Decision incorporate a
number of provisions to protect riparian
habitats and condition.

Regulations

ERP No.: R-CGD-A55014-00, 33 CFR
Parts 126, 154, 155, 156; Hazardous
Materials Pollution Prevention; Notice of
Proposed Rulemaking (53 FR 22118).

Summary: Review of the proposed
rulemaking was completed and the
proposed rules found to be satisfactory.
No formal comments were sent to the
agency.

ERP No.: R-FRC-A05462-00, 18 CFR
Parts 4 and 16—Hydroelectic
Relicensing Regulation Under the
Federal Power Act.

Summary: EPA is concerned that the
proposed rules will limit the impact
analysis in an application for relicensing
to only existing and proposed flows.
When many of these projects were
initially licensed in the mid 1900's, little
consideration was given to

environmental protection. EPA is
concerned that if FERC identifies
existing flows as the baseline,
improvements in water quality that
would result from increased flow will
not be properly considered in setting
minimum flow levels for relicensed
projects.

Dated: September 13, 1988.
William D. Dickerson,
Deputy Director, Office of Federal Activities.
[FR Doc. 88-21223 Filed 9-15-88; 8:45 am)
BILLING CODE 6560-50-M

[ER-FRL-3448-8]

Environmental Impact Statements;
Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
382-5076 or (202) 382-5075.

Availability of Environmental Impact
Statements Filed September 5, 1988
Through September 9, 1988 Pursuant to
40 CFR 1506.9.

EIS No. 880295, Draft, BLM, NM, White
Sands Resource Management Plan,
McGregoer Range, Implementation,
Otero County, NM, Due: January 3,
1989, Contact: Robert Alexander (505)
525-8228.

EIS No. 880296, FSuppl, SFW, AK, Kenai
National Wildlife Refuge
Comprehensive Conservation
Management Plan, Wilderness
Recommendations, Designation or
Nondesignation, Kenai Peninsula
Borough, AK, Due: October 17, 1988,
Contact: William Knauer (907) 786
3399.

EIS No. 880297, Draft, COE, IL, Liverpool
Village Flood Control Project,
Implementation, Illinois River, Fulton
County, IL, Due: October 31, 1688,
Contact: Ron Klump (307) 788-6361.

EIS No. 880298, Final, FHW, NJ, US 206
(Section 5) Improvement, CR-518 to
Routes US 202, NJ-28 and US 206
Intersection/ Somerville Circle,
Implementation, Funding and 404
Permit, Somerset County, NJ, Due:
October 17, 1988, Contact: Andreas
Fekete (609) 530-2824.

EIS No. 880299, Final, NOA, ATL, MXG,
Atlantic, Gulf and Caribbean
Exclusive Economic Zones (EEZ)
Billfish Fishery Management Plan,
White and Blue Marlin, Sailfish and
the Longbill Spearfish,
Implementation, Due: October 17,
1988, Contact: Dr. Joseph Angelovic
(813) 893-3141.

EIS No. 880300, Draft, EPA, AS, Tutuila
Island Offshore Ocean Disposal Site
Designation for Fish Cannery Waste,
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AS, Due: October 31, 1988, Contact:
Patrick Cotter (415) 474-0257.

EIS No. 880301, Draft, EPA, LA, Houma
Navigation Canal, Ocean Dredged
Material Disposal Site Designation,
Terrebone Parish, LA, Due: October
31, 1988, Contact: Norm Thomas (214)
655-2260.

EIS No. 880302, Draft, AFS, CA, Grider
Fire Recovery Project, 1987 August
thru October Grider/Lake Fire
Resource Management Plan, Klamath

National Forest, Siskiyou County, CA,
Due: October 31, 1988, Contact: Robert

Rice (916) 842-6131.
Amended Notices

EIS No. 880232, Draft, DOE, CA,
Lawrence Livermore National
Laboratory, Nonactive, Mixed and
Radioactive Waste Decontamination
and Waste Treatment Facility,
Construction and Operation,
Implementation, Alameda County,
CA, Due: October 18, 1988, Contact:
William Holman (415) 273-6370.

Published FR 7-22-88—Review period

extended.

EIS No. 880246, FSuppl, AFS, OR, WA,
CA, Northwest Regional Guide,
Northern Spotted Owl Habitat
Management Standards and
Guidelines, Updated and Additional
Research, OR, WA and CA, Due:
September 30, 1988, Contact: Larry
Fellows (503) 221-4923. Published FR
8-12-88—Review period extended.

EIS No. 880292, Draft, BLM, San Rafael
Resource Area, Land and Resource
Management Plan, Implementation,
Emery County, UT, Due: December 7,
1988, Contact: Jim Dryden (801) 637-
4584, Published FR 9-9-88—Incorrect
Bureau, published as AFS.

Datefi: September 13, 1988.

William D. Dickerson,

Deputy Director, Office of Federal Activities.

[FR Doc. 88-21222 Filed 9-15-88; 8:45 am]

BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

Westwind Radio Co. et al.;
Applications for New FM Stations

1. The commission has before it the

following groups of mutually exclusive

applications for new FM stations:

Applicant, City and
Staie

File No.

A. Mr. Vincent
Bosquez d/b/a
Westwind Radio
Co., Twentynine
Palms, CA.

B. Morongo Basin
Broadcasting
Corp., Twentynine
Palms, CA.

C. Courtney L.
Flatau, Twentynine
Palms, CA.

BPH-870311MF

BPH-870311MI

BPH-870310MG
(Dismissed
Previously)

Issue Heading and Applicant

1. Air Hazard—A

2. Comparative—Both

3. Ultimate—Both
IL

Applicant, City and
State

File No.

A. Linda Adams,
Mount Vernon, MO.

B. Tim Cantrell,
Mount Vernon, MO.

BPH-861126MB

BPH-861126MZ

Issue Heading and Applicant

1. Air Hazard—B

2. Comparative—A.B

3. Ultimate—A,B

IIL

Applicant, City and
i State

File No.

A. Randall R.
Wahlberg,
Springfield, FL.

B. Stephen D.
Tarkenton,
Springfield, FL.

C. Springfield FM
Limited
Partnership,
Springfield, FL.

D. Charles A.
McClure,

i Kip e

BPH-870629MT

BPH-870630MT

BPH-870701MU

BPH-870701MY

Issue Heading and Applicant

1. Air Hazard—A

2. Alien Control—B

2. Comparative—A,B,C,.D
3. Ultimate—A RC,D

V.

Applicant, City and
State File No.

A. Jon A. & Connie
C. Hill d/b/a J&C
Broadcasting Co.,
Windsor, VA.

B. Tidewater
Broadcasting,
Windsor, VA,

C. Robert H.
Cauthen, Jr. and
Joseph A. Booth
d/b/a JH
Communications,
Windsor, VA,

D. American Indian
Broadcasting
Group, Inc.,
Windsor, VA.

E. Radio Franklin
Limited
Partnership,
Windsor, VA.

BPH-870925MB

BPH-870928MA

BPH-870928MB

BPH-870928MC

Issue Heading and Applicant

1. Comparative—A,B,C,D,.E
2. Ultimate—A,B,C,D.E

V.

Applicant, City and

State File No.

A. Oliver Kelley and
Mary Ann Kelley,
Joint Tenants with
the Right of

BPH-870821MB

Survivorship,
Nolanville, TX.

B. Val-Jo
Communications,
Inc., Nolanville, TX.

C. Martha Jean
Sullivan, Nolanville,
ip. 8

D. Comanche Gap
Wireless, Inc.,
Nolanville, TX.

E. Texas FM Limited
Partnership,
Nolanville, TX.
F. Capricorn BPH-870827NK
Broadcasting
Company, Inc.,
Nolanville, TX.

G. Kitty Young,
Nolanville, TX.

BPH-870827MD

BPH-870827MM

BPH-870827MP

BPH-870827MZ

BPH-870827NV

Issue Heading and Applicant
1. Air Hazard—D,G

2. Comparative—A,B,.C,D.EF,G
3. Ultimate—A,B,CD.EF,G

2. Pursuant to section 309(e) of the
Communications Act of 1934, as
amended, the above applications have
been designated for hearing in
consolidated proceedings upon the
issues listed above for each proceeding.
The text of each of these issues has
been standardized and is set forth in its
entirety under the corresponding
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headings at 51 FR 19347, May 29, 1986.
The letter shown before each applicant's
name, above, is used to signify whether
the issue in question applies to that
particular applicant.

3. Non-standardized issues in these
proceedings, are set forth in an
Appendix to this Notice. A copy of the
complete HDO's in these proceedings
are available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text may also be purchased
from the Commission's duplicating
contractor, International Transcription
Services, Inc., 2100 M Street, NW.,
Washington, DC 20037. (Telephone (202)
857-3800).

W, Jan Gay,

Assistant Chief, Audio Services Division,
Mass Media Bureau.

[FR Doc. 88-21125 Filed 9-15-88; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Agency Information Collection
Submitted to the Office of
Management and Budget for
Clearance

The Federal Emergency Management
Agency (FEMA) has submitted to the
Office of Management and Budget the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter 35).

Type: Extension of 3067-0189
Title: State/Local Exercise Data
Abstrast: The State/local Exercise

Annex of the CCA contains reporting

requirements for exercises

documented on States' Five Year

Exercise Plan. This form serves to

confirm their projected activities and

document valuable evaluation data
which may indicate the need for
remedial actions. The form also
assists indicating the state of national
preparedness.

Type of Respondents: State or local
governments

Estimate of Total Annual Reporting and

Recordkeeping Burden: 960
Number of respondents: 3,200
Estimated Average Burden Hours Per

Response; .3 hours
Frequency of Response: Quarterly

Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 646-2624, 500
C Street, SW., Washington, DC 20472,

Direct comments regarding the burden
estimate or any aspect of this
information collection, including
suggestions for reducing this burden, to
the FEMA Clearance Officer at the
above address; and to Francine Picoult,
(202) 395-7231, Office of Management
and Budget, 3235 NEOB, Washington,
DC 20503 within two weeks of this
notice.

Dated: September 9, 1988,

Wesley C. Moore,

Director, Office of Administrative Support.
[FR Doc. 88-21134 Filed 9-15-88; 8:45 am]
BILLING CODE 6718-01-M

Board of Visitors for the National Fire
Academy; Open Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following committee meeting:

Name: Board of Visitors for the National
Fire Academy

Dates of Meeting: October 16-18, 1988

Place: National Emergency Training
Center, G Bldg., 2nd Floor Conference
Room, Emmitsburg, MD 21727

Time:
October 16—2:00 p.m. to 5:00 p.m.
October 17—8:00 a.m. to 5:00 p.m.
October 18—8:00 a.m. to 12:00 m.

Proposed Agenda: Old Business, New
Business; Board of Visitors Visitation
to National Fire Academy Classes and
Facilities Survey

The meeting will be open to the public
with seating available on a first-come,
first-serve basis. Members of the general
public who plan to attend the meeting
should contact the Office of the
Superintendent, National Fire Academy,
Office of Training, 16825 South Seton
Avenue, Emmitsburg, Maryland 21727
(telephone number, 301-447-1123) on or
before October 7, 1988.

Minutes of the meeting will be
prepared by the Board and will be
available for public viewing in the
Director's Office, Office of Training,
Federal Emergency Management
Agency, 500 C Street SW., Washington,
DC 20472. Copies of the minutes will be
available upon request 30 days after the
meeting.

Dated: September 2, 1988.

Robert H. Volland,

Acting Director, Office of Training.

[FR Doc. 88-21135 Filed 9-15-88; 8:45 am]
BILLING CODE 6718-21-M

FEDERAL HOME LOAN BANK BOARD

American Savings and Loan
Association Stockton, CA;
Appointment of Receiver

Notice is hereby given that pursuant
to the authority contained in
* 406(c)(1)(B)(1)(1) of the National
Housing Act, 12 U.S.C. 1729(c)(1)(B)(i)(1)
(1982), the Federal Home Loan Bank
Board duly appointed the Federal
Savings and Loan Insurance
Corporation as sole receiver for
American Savings and Loan
Association, Stockton, California on
September 5, 1988.

Dated: September 12, 1988.
Nadine Y. Washington,
Assistant Secretary.
[FR Doc. 88-21148 Filed 9-15-88; 8:45 am)]
BILLING CODE 6720-01-M

[No. AC-737]

Blue Chip Savings Association
Cincinnati, OH; FHLBB No. 5472; Final
Action; Approval of Conversion
Application

Date: September 6, 1988.

Notice is hereby given that on August
18, 1988, the Office of the General
Counsel of the Federal Home Loan Bank
Board, acting pursuant to the authority
delegated to the General Counsel or his
designee, approved the application of
Blue Chip Savings Association,
Cincinnati, Ohio for permission to
convert to the stock form of
organization. Copies of the application
are available for inspection at the Office
of the Secretariat at the Federal Home
Loan Bank Board, 1700 G Street, NW.,
Washington, DC 20552 and at the Office
of the Supervisory Agent at the Federal
Home Loan Bank of Cincinnati, 2000
Atrium II, 221 E. 4th Street, Cincinnati,
Ohio.

By the Federal Home Loan Bank Board.
Nadine Y. Washington,

Assistant Secretary.
[FR Doc, 88-21150 Filed 9-15-88; 8:45 am]
BILLING CODE 6720-01-M

[No. AC-738]

First Federal Savings and Loan
Association of Osceola County St.
Cloud, FL; FHLBB No. 3259; Final
Action; Approval of Conversion
Application

Date: September 13, 1988.
Notice is hereby given that on
September 6, 1988, the Office of the
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General Counsel of the Federal Home
Loan Bank Board, acting pursuant to the
authority delegated to the General
Counsel or his designee, approved the
application of First Federal Savings and
Loan Association of Osceola County, St.
Cloud, Florida, for permission to convert
to the stock form of organization. Copies
of the application are available for
inspection at the Office of the
Secretariat at the Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, DC 20552, and at the Office
of the Supervisory Agent at the Federal
Home Loan Bank of Atlanta, 1475
Peachtree Street, NE., Atlanta, Georgia
30309.

By the Federal Home Loan Bank Board.
Nadine Y. Washington,
Assistant Secretary.
[FR Doc, 88-21151 Filed 9-15-88; 8:45 am)
BILLING CODE 6720-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street,
NW., Room 10325. Interested parties
may submit comments on each
agreement to the Secretary, Federal
Maritime Commission, Washington, DC
20573, within 10 days after the date of
the Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of Title
46 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 204-010064-016.

Title: U.S. Gulf/Colombia Equal
Access Agreement.

Parties:

Lykes Bros. Steamship Co., Inc.

Crowley Caribbean Transport

New York Navigation Company, Inc.

Dock Express Contractors, Inc.

Flota Mercante Grancolombiana, S.A.

CTMT, Inc.

Synopsis: The proposed modification
would add Maryland Ship, Incorporated,
as a party to the agreement. The parties
have requested a shortened review
period.

Agreement No.: 204-010066-014.

Title: United States Atlantic &
Pacific/Colombia Equal Access
Agreement.

Parties:

Flota Mercante Grancolombiana, S.A.
CTMT, Inc.

Crowley Caribbean Transport, Inc.

Lykes Bros. Steamship Co., Inc.

United States Lines

Synopsis: The proposed modification
would delete United States Lines and
add Maryland Ship, Incorporated, as a
party to the agreement. The parties have
requested a shortened review period.

Agreement No.: 202-010636-048.

Title: U.S. Atlantic-North Europe
Conference.

Parties:

Atlantic Container Line, B.V.

Orient Overseas Container Line (UK)
Ltd.

Hapag-Lloyd AG

Sea-Land Service, Inc.

A.P Moller-Maersk Line

Gulf Container Line (GCL), B.V.

P&O Containers (TFL) Limited

Compagnie Generale Maritime (CGM)

Nedlloyd Lijnen, B.V.

Synopsis: The proposed modification
would further clarify the rules
applicable to service contracts with
respect to terminal handling and
container service charges in connection
with eastbound shipments from or via
U.S. ports.

Agreement No.: 202-010833-015.

Title: Eurocorde-I.

Parties:

North Europe-U.S. Atlantic

Conference
U.S. Atlantic-North Europe
Conference

Polish Ocean Lines

American Transport Lines, Inc.

Topgallant Group, Inc.

South Atlantic Cargo Shipping N.V.

Mediterranean Shipping Co., S.A.

Orie(rilt Overseas Container Line (UK)

Ltd.

Lykes Bros. Steamship Co., Inc.

Synopsis: The proposed modification
would further clarify the rules
applicable to service contracts with
respect to terminal handling and
container service charges in connection
with eastbound shipments from or via
U.S. ports.

By Order of the Federal Maritime
Commission.

Joseph C. Polking,
Secretary.
Dated: September 13, 1988.
[FR Doc. 88-21183 Filed 9-15-88; 8:45 am]
BILLING CODE 6730-01-M

Survey of Shippers

The Federal Maritime Commission
recently sent surveys to shippers
seeking their views as to the impact of
the Shipping Act of 1984, 46 U.S.C. app.
1701 et seq. (1984 Act"). The survey is
being conducted as part of a five-year
study mandated in section 18 of the 1984
Act, which directed the Federal
Maritime Commission to “collect and
analyze information concerning the
impact of this Act upon the international
ocean shipping industry,” and to present
its findings to an Advisory Commission
on Conference in Ocean Shipping, to be
convened five and one-half years after
enactment of the 1984 Act. The surveys
are the third in a series to be distributed
on an annual basis through 1989.

The Federal Maritime Commission
would like its survey to have the widest
possible distribution. All interested
shippers who have not received a copy
of the survey are urged to contact:
Ernest L. Worden; Bureau of Economic
Analysis; Federal Maritime Commission;
1100 L Street, NW.; Washington, DC
20573; telephone (202) 523-5870.

Joseph C. Poking,

Secrelary,

|FR Doc. 88-21114 Filed 9-15-88; 8:45 am|
BILLING CODE 6730-01-M

GENERAL SERVICES
ADMINISTRATION

Federal Telecommunications Privacy
Advisory Committee; Meeting

Notice is hereby given that the
General Services Administration’s
(GSA's) Federal Telecommunications
Privacy Advisory Committee will meet
on September 23, 1988, from 8:30 a.m. to
4:00 p.m. in Room 7511 of the GSA
Regional Office Building, 7th and D
Streets, SW., Washington, DC. The
agenda will include presentations and
discussions of the following: Telephone
systems operations, Freedom of
Information Act, Privacy Act, auditors
and investigators use of call detail
records (CDR), financial officers use of
CDR, and telecommunications managers
use of CDR.

The meeting will be open to the
public.

Fewer than fifteen days notice of this
meeting is being provided due to
scheduling difficulties.

Questions regarding this meeting
should be directed to John J. Landers,
(202) 523-5308.




36122

Federal Register / Vol. 53, No. 180 / Friday, September 16, 1988 / Notices

Dated: September 7, 1988.
John J. Landers,

Director, Office of Administration,
Information Resources Management Service,

[FR Doc. 88-21197 Filed 9-15-88; 8:45 am|
BILLING CODE 6320-25-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Department of Health
and Human Services (HHS) publishes a
list of information collection packages it
has submitted to the Office of
Management and Budget (OMB] for
clearance in compliance with the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). The following are those
packages submitted to OMB since the
last list was published on September 9,
1988.

Public Health Services

(Call Reports Clearance Office 202-245-2100
for copies of package)

1. Cancer Information Service (CIS)
Call Record Form—0925-0208—The CIS
provides the general public, cancer
patients and their families, and health
professionals with the latest information
on cancer. This field evaluation involves
asking a sample of CIS users 7
questions, including 5 demographics,
The resulting information will be
reviewed by local and national project
management to monitor program
progress and report findings in the
professional literature. Respondents:
Individuals or households; Number of
Respondents: 35,562; Frequency of
Response: On occasion; Estimated
Annual Burden: 148 hours

2. Avoidable Mortality from Cancer in
Black Populations—New—Cancer
Screening Intervention in Black Women
in an Inner-City Community—A lay
health worker delivered cervical and
breast cancer education program will be
assessed using in-person interviews pre
and post intervention. The data gathered
will help guide the National Cancer
Institute’s National Cancer Prevention
and Control program and provide
needed information to assess the
effectiveness of lay health worker
delivered cervical and breast cancer
educational programs in the black
female population which is
disproportionately effected by these
cancers. Respondents: Individuals or
households; Number of Respondents:
407; Frequency of Response: Single Time

collection; Estimated Annual Burden:
384 hours

3. National Health Service Corp., State
Loan Repayment & Special Repayment
Program—New—Information will be
collected from Loan Repayment Program
(LRP) participants to determine approval
of tax liability benefits and for approval
of deferment and waiver requests.
States applying for LRP will submit
information to assist in awarding grants
under this program. Respondents:
Individuals or households, State or local
governments; Number of Respondents:
86; Frequency of Response: On occasion;
Estimated Annual Burden: 1,460 hours.

4. Quick Response Survey on Drug
Abuse—Feasibility Study—New—Data
will be collected by use of an approved
Quick Response telephone survey
methodology to study the feasibility of
collecting drug abuse data (marijuana
and cocaine) via a telephone
mechanism. The information will be
collected utilizing the same questions as
in the 1888 National Household Survey
on Drug Abuse conducted during the
same time period. The study will look at
three areas; response rate,
comparability, and coverage. If found
feasible, this mechanism will be used to
update prevalence data in years other
than when the National Survey is
conducted. Respondents: Individuals or
households; Numbr of Respondents:
3,000; Frequency of Response: 1;
Estimated Annual Burden: 600 hours.

5. National Library of Medicine
Regulations—0925-0276—The National
Library of Medicine needs infermation
collected in order to provide mandated
access to National Library of Medicine
facilities, collections, and resources to
the public and health science
professionals in the most equitable and
efficient manner. Respondents:
Individuals or households, State and
local governments, Businesses or other
for-profit, Federal agencies or
employees, Non-profit institutions, Small
businesses or organizations; Number of
Respondents: 1; Frequency of Response:
Annually; Estimated Annual Burden: 1
hour.

6. Involuntary Child and Spousal
Support Allotments; Public Health
Service Commissioned Personnel—
0937-0123—Information required to
obtain involuntary child and spousal
support allotments owed by active-duty
members of the Commissioned Corps of
the Public Health Service. Respondents:
Individuals or households; Number of
Respondents: 1; Frequency of Response:
1; Estimated Annual Burden: 1 hour.

Health Care Financing Administration

{Call Reports Clearance Officer (301) 966-
2088 for copies of package)

1. Annual Survey of Independent
Prepaid and Self Insured Health Plans—
0938-0249—This date is necessary to
determine the number of persons
receiving various forms of health
benefits, the coverage and benefit
expenditures, and enrollment data of
independent health plans. Respondents:
Non-Profit Institutions, Small Businesses
or organizations; Number of
Respondents: 725; Frequency of
Response: 1; Estimated Annual Burden:
344 hours.

Human Development Services

(Call Reports Clearance Officer 202-472-4415
for copies of package)

1. Annual Program Performance
Report—Developmental Disabilities—
0980-0172—The DD Assistance and Bill
of Rights Act Amendments of 1987,
Section 107(a) require that States funded
under Part B submit to the Secretary, in
a format prescribed by the Secretary, an
annual report of activities and
accomplishments which are to be used
to prepare the Secretary's Annual
Report to Congress, the President, and
the National Council on the
Handicapped. Respondents: State or
Local governments; Number of
Respondents: 55; Frequency of
Response: 1; Estimated Annual Burden:
4,400 hours. As mentioned above, copies
of the information collection clearance
packages can be obtained by calling the
Reports Clearance Officer, on one of the
following numbers:

PHS: (202) 245-2100
HCFA: (301) 966-2088
FSA: (202) 245-0652
SSA: (301) 9654149
08S: (202) 245-6511
OHDS: (202) 472-4415

Written comments and
recommendations for the proposed
information collections should be sent
directly to the appropriate OMB Desk
Officer designated above at the
following address: OMB Reports
Management Branch, New Executive
Office Building, Room 3208, Washington,
DC 20503, ATTN: Shannah Koss-
McCallum.

Date: September 12, 1988,

James V. Oberthaler,

Deputy Assistant Secretary for Information
Resources Management.

[FR Doc. 88-21148 Filed 9-15-88; 8:45 am|
BILLING CODE 4150-04-M
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National Institutes of Health

National Heart, Lung, and Blood
Institute; Clinical Trials Review
Committee; Meeting

Pursuant to Pub. L. 92-463 notice is
hereby given of the meeting of the
Clinical Trials Review Committee,
National Heart Lung, and Blood
Institute, October 24-25, 1988, at the
Twin Bridges Marriott, 333 Jefferson
Davis Highway, Arlington, Virginia
22202,

The meeting will be open to the public
on October 24, from 8:00 a.m. to
approximately 9:00 a.m. to discuss
administrative details and to hear a
report concerning the current status of
the National Heart Lung, and Blood
Institute. Attendance by the public is
limited to space available.

In accordance with the provisions set
forth to sections 552b(c)(4) and
552b(c)(6), Title 5, U.S.C. and section
10(d) of Pub. L. 92-463, the meeting will
be closed to the public on October 24
from approximately 8:00 a.m. to recess,
and from 8 a.m., to adjourment on
October 25, for the review, discussion,
and evaluation of individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personel privacy.

Ms. Terry Bellicha, Chief,
Communications and Public Informalion
Branch, National Heart, Lung, and Blood
Institute, Building 31, Room 4A-21,
National Institutes of Health, Bethesda,
Maryland 20892, (301) 496-4236, will
provide a summary of the meeting and a
roster of the Committee members.

Dr. David M. Monsees, Jr., Contracts,
Clinical Trials and Training Review
Section, Division of Extramural Affairs,
National Heart, Lung, and Blood
Institute, Westwood Building, Room
550B, Bethesda, Maryland 20892. (301)
496-7361, will furnish substantive
program information.

(Catalog of Federal Domestic Assistance
Program Nos. 13.837, Heart and Vascular
Diseases Research; 13,838, Lung Diseases
Research; 13.839, Blood Diseases and
Resources Research, National Insiitute of
Health.)

Dated: September 1, 1988,
Betty J. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 88-21170 Filed 9-15-88; 8:45 am]
BILLING CODE 4140-01-M

National Heart, Lung, and Blood
Institute; National Heart, Lung, and
Blood Adyvisory Council and Its
Research Subcommittee and Training
Subcommittee; Meeting

Pursuant to Pub. L. 92463, notice is
hereby given of the meeting of the
National Heart, Lung, and Blood
Advisory Council, National Heart, Lung,
and Blood Institute, October 13-14, 1988,
National Institutes of Health, 8000
Rockville Pike, Building 31, Conference
Room 10, Bethesda, Maryland 20892. In
addition, the Research Subcommittee
and the Training Subcommittee of the
above Council will meet on October, 12
the Research Subcommittee at 1 p.m. in
Building 31, Conference Room 9 and the
Training Subcommittee at 8 p.m. in
Building 31, Conference Room 10.

The Council meeting will be open to
the public on October 13 from 9 a.m. to
approximately 3:30 p.m. for discussion of
program policies and issues. Attendance
by the public is limited to space
avaiable.

In accordance with the provisions set
forth in sections 552b(c)(4) and
552b(c)(6), Title 5, U.S.C., section 10{d)
of Pub. L. 92-463, the Council meeting
will be closed to the public from
approximately 3:30 p.m. on October 13
to adjournment on October 14 for the
review, discussion and evaluation of
individual grant applications. The
meeting of the Research Subcommittee
and the Training Subcommittee of the
above Council on October 12, will be
closed from 1 p.m. and 8 p.m.,
respectively, to adjournment for the
review, discussion, and evaluation of
individual grant applications.

These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Ms. Terry Bellicha, Chief,
Communcations and Public Information
Branch, National Heart, Lung, and Blood
Institute, Building 31, Room 4A21,
National Institutes of Health, Bethesda,
Maryland 20892, (301) 4964236, will
provide a summary of the meeting and a
roster of the Council members,

Ms. Arlene Zimmerman, Executive
Secretary, National Heart, Lung, and
Blood Advisory Council, Westwood
Building, Room 7A~15, National
Institutes of Health, Bethesda, Maryland
20892, (301) 496-7548, will furnish
substantive program information.

(Catalog of Federal Domestic Assistance
Program Nos. 13.837, Heart and Vascular

Diseases Research; 13.838, Lung Diseases
Research; and 13.839, Blood Diseases and
Resources Research, National Institutes of
Health.)

Dated: September 1, 1988.
Betty J. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 88-21168 Filed 9-15-88; 8:45 am]
BILLING CODE 4140-01-M

National Institute of Allergy and
Infectious Diseases; Allergy and
Clinical Immunology Subcommittee of
the Allergy, Immunology, and
Transplantation Research Committee;
Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Allergy and Clinical Immunology
Subcommittee of the Allergy,
Immunology, and Transplantation
Research Committee, National Institute
of Allergy and Infectious Diseases, on
October 11-12, 1988, at the Bethesda
Marriott Hotel, 5151 Pooks Hill Road,
Bethesda, Maryland 20814.

The meeting will be open to the public
from 8:30 a.m. to 9:40 a.m. on October 11,
to discuss administrative details relating
to committee business and for program
review. Attendance by the public will be
limited to space available. In
accordance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6),
Title 5, U.S.C. and section 10(d) of Pub.
L. 92-463, the meeting of the Allergy and
Clinical Immunclogy Subcommittee will
be closed to the public for the review,
discussion, and evaluation of individual
grant applications and contract
proposals from 9:40 a.m. until recess on
October 11, and from 8:30 a.m. until
adjournment on October 12. These
applications, proposals, and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material and

- personal information concerning

individuals associated with the
applications and proposals, the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.

Ms. Patricia Randall, Office of
Research Reporting and Public
Response, National Institute of Allergy
and Infectious Diseases, Building 31,
Room 7A32, National Institutes of
Health, Bethesda, Maryland 20892,
telephone (301-496-5717), will provide a
summary of the meeting and a roster of
the commmittee members upon request.

Dr. Nirmal K. Das, Executive
Secretary, Allergy, Immunology and
Transplanation Research Committee,
NIAID, NIH, Westwood Building, Room
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7A03, Bethesda, Maryland 20892,
telephone (301-496-7966), will provide
substantive program information.
(Catalog of Federal Domestic Assistance
Program Nos. 13.855, Pharmacological
Sciences; 13.856, Microbiology and Infectious
Diseases Research, National Institutes of
Health,)

Dated: September 1, 1988.
Batty J. Beveridge,
Commitiee Management Officer, NIH.
|FR Doc, 88-21167 Filed 9-15-88; 8:45 am]
BILLING CODE 4140-01-M

National Institute of Dental Research;
Special Grants Review Committee;
Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Special Grants Review Committee,
National Institute of Dental Research,
October 18-19, 1988, to be held in the
National Institutes of Health, Building
31. The Committee will meet in
Conference Room 4, “A'" Wing, on
October 18, and in Conference Room 9,
“C" Wing, on October 19. The meeting
will be open to the public from 9 a.m. to
9:30 a.m. on October 18, for general
discussions. Attendance by the public is
limited to space available.

In accordance with provisions set
forth in sections 552b(c)(4) and
552b(c)(6), Tutle 5, U.S.C. and section
10(d) of Pub. L, 92-463, the meeting will
be closed to the public on October 18
from 9:30 a.m. to recess and on October
19 from 9 a.m. to adjournment for the
review, discussion and evaluation of

individual grant applications. The
applications and the discussions could
reveal confidential trade secrets or
commercial property, such as patentable
material, and personal information
concerning individuals associated with
the applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Dr. Rose Marie Petrucelli, Executive
Secretary, NIDR Special Grants Review
Committee, NIH, Westwood Building,
Room 519, Bethesda, MD 20892
(telephone 301/496-7658), will provide a
summary of the meeting, roster of
committee members and substantive
program information upon request.

(Catalog of Federal Domestic Assistance
Program Nos. 13.121—Diseases of the Teeth
and Supporting Tissues: Caries and
Restorative Materials; Periodontal and Soft
Tissue Diseases; 13-122—Disorders of
Structure, Function, and Behavior:
Craniofacial Anomalies, Pain Control, and
Behavioral Studies; 13-845—Dental Research
Institute; National Institutes of Health.)
Dated: September 1, 1988.
Betty ]. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 88-21169 Filed 9-15-88; 8:45 am]
BILLING CODE 4140-01-M

Division of Research Grants; Meetings

Pursuant to Pub. L. 92-463, notice is
hereby given of the meetings of the
following study sections for September
through November 1988, and the.
individuals from whom summaries of
meetings and rosters of committee
members may be obtained.

These meetings will be open to the
public to discuss administrative details
relating to study section business for
approximately one hour at the beginning
of the first session of the first day of the
meeting. Attendance by the public will
be limited to space available. These
meetings will be closed thereafter in
accordance with the provisions set forth
in sections 552b(c)(4) and 552b{c)(8),
Title 5, U.S.C. and section 10(d) of Pub.
L. 92463, for the review, discussion and
evaluation of individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

The Office of Committee
Management, Division of Research
Grants, Westwood Building, National
Institutes of Health, Bethesda, Maryland
20892, telephone 301-496-7534 will
furnish summaries of the meetings and
rosters of committee members.
Substantive program information may
be obtained from each executive
secretary whose name, room number,
and telephone number are listed below
each study section. Since it is necessary
to schedule study section meetings
months in advance, it is suggested that
anyone planning to attend a meeting
contact the executive secretary to
confirm the exact date, time and
location. All times are a.m. unless
otherwise specified.

Study section

September-November 1988

meetings Time

Location

Allergy and Immunology:
Dr. Eugene Zimmerman, Rm. 320, Tel. 301-
496-7360.
Bacteriology and Mycology—1:
Dr. Timothy J. Henry, Rm. 304, Tel. 301-496~
7340.
Bacteriology and Mycology—2:
Dr. William Branche, Jr., Rm. 306, Tel. 301~
496-7682,
Behavioral Medicine:
Dr. Joan Rittenhouse, Rm. 438, Tel. 301-496-
7109.
Biochemical Endocrinology:
Dr. Michael Knecht, Rm. 226, Tel. 301-496-
7430,
Biochemistry—1:
Dr. Adoiphus P. Toliver, Rm. 3188, Tel. 301~
496-7516.
Biochemistry—2:
Dr. Alex Liacouras, Rm. 318A, Tel. 301-496-
7517,
Bio-Organic and Natural Products Chemistry:
Dr. Michael Rogers, Rm. 5, Tel. 301-496-
7107.
Biophysical Chemistry:
Dr. John B. Wolff, Rm. 2368, Tel, 301-496-

7070.

Holiday Inn, Bethesda, MD.

Ramada Inn, Bethesda, MD.

Holiday Inn, Georgetown, DC.

Omni Georgetown Hotel, Washington, DC.

Ramada Inn, Bethesda, MD.

Westpark Hotel, Arlington, VA.

Holiday Inn, Georgetown, DC,

Holiday Inn, Bethesda, MD.

The Carlyle Suites, Washington, DC.
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Study section

Saptember-November 1988
meetings

Bio-Psychology:
Dr. A. Keith Murray, Rm. 220, Tel. 301-496-
70588.
Cardiovascular and Pulmonary:
Dr. Gordon L. Johnson, Rm. 439A, Tel. 301~
496-7316.
Cardiovascular and Renal:
Dr. Rosemary Morris, Rm. 321, Tel. 301-496-
7901,
Celiular Biology and Physioclogy—1:
Dr. Gerald Greenhouse, Rm. 336, Tel. 301~
496-7396.
Cellular Biology and Physiology—2:
Dr. Gerhard Ehrenspeck, Rm. 304, Tel. 301~
496-7681.
Chemical Pathology:
Dr. Edmund Copeland, Rm. 353, Tel. 301~
496-7078.
Diagnostic Radiology:
Dr. Catharine Wingate, Rm. 2188, Tel. 301~
496-7650.
Endocrinology:

Dr. Harry Brodie, Rm. 333, Tel. 301-496-7346..

Epidemiology and Disease Control—1:

Dr. Sooja Kim, Rm. 203C, Tel. 301-436-7246..,

Epidemiology and Disease Control—2:
Dr. Horace Stiles, Rm. 340, Tel. 301-496-
7248.
Experimental Cardiovascular Sciences:
Dr. Richard Peabody, Rm. 234, Tel. 301-496-
7940.
Experimental Immunology:
Dr, Calbert Laing, Am. 222B, Tel. 301-496-
7238.
Experimental Therapeutics—1:
Dr. Morris Kelsey, Rm. 221, Tel. 301-496-
7839.
Experimental Therapeutics—2:
Dr. Marcia Litwack, Rm. 2A03, Tel. 301-496~
8848.
Experimental Virology:
Dr. Garrett V. Keefer, Rm. 206, Tel. 301-496-
7474.
General Medicine A-1:
Dr. Harold Davidson, Rm. 354A, Tel. 301-
406-7797.
General Medicine A-2:
Dr. Donna J. Dean, Rm. 3548, Tel. 301-496-
7140.
General Medicine B:
Dr. Daniel McDonald, Rm. 322, Tel. 301-496-
7730.
Genetics:
Dr. David Remondini, Rm. 349, Tel. 301-496-
7271.
Hearing Research:
Dr. Joseph Kimm, Am. 1A03, Tel. 301-496-
7494,
Hematology—1:

Dr. Clark Lum, Rm. 355A, Tel. 301-496-7508 ...

Hematology—2:
Dr. Joel Solomon, Rm. 3558, Tel. 301-496-
7508.
Human Development and Aging—1:
Dr. Teresa Levitin, Am. 303, Tel. 301-496-
7025,
Human Development and Aging—2:
Dr. Louis Quatrano, Rm. 305, Tel. 301-486-
7640,
Human Development and Aging—3:
Dr. Anita Sostek, Rm. 303A, Tel. 301-496-
9403.
Human Embryology and Development:
Dr. Arthur Hoversland, Rm. 319A, Tel. 301-
496-7597.
Immunobiology:
Dr. William Stylos, Rm. 222A, Tel. 301-496-
7780,
Immunological Sciences:
Dr. Anita Weinblatt, Rm. 233A, Tel. 301-496-
7179.

Ramada Inn, Bethesda, MD.

Crowne Plaza, Rockville, MD.

Holiday Inn, Bethesda, MD.

Conference Rm. B119, Federal Building, Bethesda, MD.

Holiday Inn, Bethesda, MD.

Holiday inn, Bethesda, MD.

Waestin Hotel, Washington, DC.

The Regency, Shrewsbury, MA.
Sheraton International Conference Center, Reston, VA.

Sheraton International Conference Center, Reston, VA.

University of California, San Francisco, CA.

Holiday Inn, Georgetown, DC.

Holiday Inn, Chevy Chase, MD.

Room 9, Bldg. 31C, Bethesda, MD.

Room 8, Bidg. 31C, Bethesda, MD.

Howard Johnson Plaza Hotel (Wellington), Washington, DC.

Room 6, Bldg. 31C, Bethesda, MD.

Woodfin Suites, Gaithersburg, MD.

Room 6, Bidg. 31C, Bethesda, MD.

Omni Shoreham Hotel, Washington, DC.

Hyatt Regency Hotel, Bethesda, MD.

Ramada Inn, Bethesda, MD.

Howard Johnson Plaza Hotel (Wellington), Washington, DC.

Omnt Georgetown Hotel, Washington, DC.

Marbury House, Georgetown, DC.

Haoliday Inn, Georgetewn, DC.

Holiday Inn, Bethesda, MD

Do
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Study section meetings Time Location
Mammalian Genetics:
Dr. Jerry Roberts, Rm. 349, Tel. 301-496- [ Oct. 20-22........ccccoorvemrressrcrmsassernaee 8:00 | Room 10, Bidg. 31C, Bethesda, MD.
7271.
Medicinal Chemistry:
Dr. Ronald Dubois, Rm, 5, Tel. 301-496-7107...] Oct. 26-28......cc.ccmrsrmececemsrecsronee 9:00 | Holiday Inn, Georgetown, DC.
Metabolic Pathology:
Dr. Marcelina Powers, Rm. 435, Tel. 301-496~ | OCt. 23-26 .....cccooveeevcsimmeccronseesmsies 8:00 | High Hampton Inn, Cashiers, NC,
5251,
Metabolism:
Dr. Krish Krishnan, Rm. 339A, Tel. 301-496- | OCt. 27-28........ccocccorccrsmmsimssacssseces 8:00 | Holiday Inn, Bethesda, MD.
7091.
Metallobiochemistry:
Dr. Edward Zapoiski, Rm. 310, Tel. 301-496- | Oct. 20-22............ccimuurmisesssrrssssescs 8:30 | Omni Georgetown Hotel, Washington, DC.
7733.
Microbial Physiology and Genetics—1:
Dr. Martin Slater, Rm. 238, Tel. 301-496-7183..] OCl 2628 ........cccovvrvrerrersorsrsiossons 8:30 | Holiday Inn, Bethesda, MD.
Microbial Physiology and Genetics—2:
Dr. Gerald Liddel, Rm. 357, Tel. 301-496- | OcCt. 11-13 ...c.coomreriveriassessoniornsns 8:30 Do.
7130.
Molecular and Cellular
Dr. Patricia Jost, Rm. 236A, Tel. 301-496- | OcCt. 20-23........ccoiuicsmmmeisssmsssorossonss 8:30 | Governor's House, Washington, DC.
7060.
Molecular Biology:
Dr. Zain Abedin, Rm. 328, Tel. 301-496-7830... 8:30 | Howard Johnson Plaza Hotel (Wellington), Washington, DC.
Molecular Cytology:
Dr. Ramesh Nayak, Rm. 233B, Tel. 301-496- | Oct. 6-8 8:30 | Ramada Inn, Bethesda, MD,
7149,
Neurological Sciences—1:
Dr. Allen C. Stooimiller, Rm. 4378, Tel. 301~ | OCt. 19-21 ...oovviinivsmssesssersasaans 8:00 | Omni Sheraton Hotel, Washington, DC
496-7279.
Neurological Sciences—2:
Dr. Stephen Gobel, Rm. 1A05, Tel. 301-496- 8:30 | Holiday Inn, Bethesda, MD.
8808.
Neurology A:
Dr. Catherine Woodbury, Rm. 303A, Tel. 301~ | Oct. 20~22..........ccorvsresesesrmmrssessarens 8:00 | Omni Shoreham Hotel, Washington, DC.
496-7506.
Neurology B-1:
Dr. Jo Ann McConnell, Rm. 152, Tel. 301~ [ OCL 11-14 ..ccomcermmiircommssmmmssasasns 8:00 | Hotel Washington, Washington, DC.
496-7846.
Neurology B-2:
Dr. Herman Teitelbaum, Rm. 152, Tel. 301- | OCt. 25-28....cccoormmsmmsssamsssressarecens 8:30 | Howard Johnson Plaza Hotel (Wellington), Washington, DC.
496-7422.
Neurology C:
Dr. Kenneth Newrock, Rm. 232, Tel. 301~ | Oct 19-21 ......ccomvmmmrmsersensenssesserennd 8:30 | Omni Georgetown Hotel, Washington, DC.
496-5591.
Nursing Research:
Dr. Gertrude McFarland, Rm. A18, Tel. 301- | Oct. 4-5 8:00 | Crowne Plaza, Rockville, MD.
496-0558.
Nutrition:
Dr. Ai Lien Wu, Rm. 204, Tel 301-496-7178 ......| OCL 17-19 ......cccrmumssccrmmmcnsmmrensins 8:30 | Room 9, Bidg. 31C, Bethesda, MD.
Oral Biology and Medicine—1:
Dr. J. Terrell Hoffeld, Rm. 325, Tel. 301-496- | OCt. 17-20 ......c..cccormmmemmmressssssnsons 8:30 | Crowne Plaza, Rockville, MD.
7818.
Oral Biology and Medicine—2:
Or. J. Terrell Hoffeld, Rm. 325, Tel. 301-496- | Oct. 3-6 8:30 Do.
7818.
Orthopedics and Musculoskeletal:
Dr. lleen Stewart, Rm. 350, Tel. 301-496- | Oct, 12-14 ... 8:30 Do.
7581.
Pathobiochemistry:
Dr. John Mathis, Rm. A26, Tel. 301-496-7820..f OCt. 19-21 .......ccciveivmsicsmmasssassassans 8:30 | Room 7, Bidg. 31C, Bethesda, MD.
Pathology A:
Dr. John L. Meyer, Rm. 337, Tel. 301-496- | Oct 18-21 .......ccccuemminasmmmsarroniens 8:30 | Howard Johnson Plaza Hotel (Wellington), Washington, DC.
7305,
Pathology B:
Dr. Jerrold Fried, Rm. 352, Tel. 301-496-7244.. 8:30 | Howard Johnson Plaza Hotel, (Wellington), Washington, DC.
Pharmacology:
Dr. Joseph Kaiser, Rm. 206, Tel. 301-496~ | OCt. 18-20 .......ccccooimsmeriusremsmneusns 8:30 | American Inn, Bethesda, MD.
_ 7408
| Biochemistry:
Dr. Gopa Rakhit, Rm. 2188, Tel. 301-496- | OCt 17-19 .....c.ccovicmimsrccrinseninnns 8:30 | Crowne Plaza, Rockville, MD.
7120,
Phys'olog:cal Chemistry:
Dr. Stanley Burrous, Rm. 3398, Tel. 301-496- | OCt. 20-22..........couuirmssmsnnssssnisssins 8:00 | Holiday Inn, Bethesda, MD.
7837
Physoology'
Dr. Michael A. Lang, Rm. 209, Tel. 301-496- | OCt 12-14 .....c.cccommvveiismmmresrmsiens 8:30 | Ramada Inn, Bethesda, MD.
7878
Radiation:
Dr. John Zimbrick, Rm. 219A, Tel. 301-496- | OCt. 24-27 ......ccovverreirmrmmesmssnmsend 8:30 | Holiday Inn, Bethesda, MD.

7073.
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Study section

Septembe':‘-eeNm)er 1988 Time

Location

Reproductive Biology:
Dr. Dharam Dhindsa, Rm. 307, Tel. 301-496-
7318.
Reproductive Endocrinology:
Dr. Abubakar A. Shaikh, Rm. 3258, Tel. 301~
496-8857
Respiratory and Applied Physiology:
Dr. Clyde Watkins, Rm. 218A, Tel. 301-496-
7320.
Safety and Occupational Health:
Dr. Richard Rhoden, Rm. 154, Tel. 301-496-
6723.
Disorders and Language:
Dr. Michael Halasz, Rm. 3A-07, Tel. 301-496-
7550.
Social Sciences and Population:
Ms. Carol Campbell, Rm. 210, Tel. 301-496-
7906.
Surgery and Biocengineering:
Dr. Paul F. Parakkal, Rm. 322, Tel. 301-496-
7027.
Surgery, Anesthesiology and Trauma:
Dr. Keith Kraner, Rm. 3198, Tel. 301-496-
7771.
Toxicology:
Dr. Alfred Marozzi, Rm. 205, Tel. 301-496-
7570.
Tropical Medicine and Parasitology:
Dr. Jean Hickman, Rm. 334, Tel. 301-496-
1190.
Virology:
. Bruce Maurer, Rm. 309, Tel. 301-496-

Dr Luigz Gnacometti. Rm. 207, Tel. 301-496-

Visual Sctences A-2:
Dr. Jane Hu, Rm. 439A, Tel. 301-496-7795
Visual Sciences B:
Dr. Earl Fisher, Jr.,
7251,

Rm. 325, Tel. 301-496-

Oct. 18-21
Oct. 5-7

Do.

Do.

Do.

Do.

. | The Regency, Shrewsbury, MA.

Crowne Plaza, Rockville, MD.

Congressional Park, Days Inn, Rockville, MD.
Capitol Holiday lnn, Washington, DC.

Holiday Inn, Bethesda, MD.

Holiday inn, Gecrgetown, DC.

Crowne Plaza, Rockville, MD.
Holiday Inn, Bethesda, MD.

Hotel Washington, Washington, DC.
Holiday Inn, Georgetown, DC.

(Catalog of Federal Domestic Assistance
Program Nos. 13.306, 13.333, 13.337, 13.393~
13.396, 13.837-13.844, 13.846-13.878, 13,892,
13.893, National Institues of Health, HHS)

Dated September 1, 1988.
Betty J. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 88-21166 Filed 9-15-88; 8:45 am|
BILLING CODE 4140-01-M

Public Heaith Service

Title Ill, National Childhood Vaccine
Injury Act of 1986; Delegation of
Authority

Notice is hereby given that in
furtherance of the delegation of
authority of June 1, 1988, from the
Secretary of Health and Human Services
to the Assistant Secretary for Health of
all the authorities vested in the
Secretary under: (1) Part C, Subtitle 2 of
Title XXI of the Public Health Service
Act (42 U.S.C. 300aa-25 et seq.), as
amended; and (2) sections 312, 313, 314,
and 316 of Pub. L. 99-660 (42 U.S.C.

300aa-1 note and 300aa—4 note), as
amended hereafter, excluding the
authority to promulgate regulations and
to submit reports to the Congress, the
Assistant Secretary for Health has
delegated the authorities under: (1) Part
C, Subtitle 2 of the Title XXI of the
Public Health Service Act (42 U.S.C.
300aa-25 el seq.), as amended; and (2)
Pub L. 99-660 (42 U.S.C. 300aa-1 note),
as amended hereafter, as follows:

A. To the Director, National Vaccine
Program Office

Section 316 of Pub. L. 99-660—Study

of the Impact on the Supply of Vaccines.

B. To the Director, Centers for Disease
Control

1. Section 2125 of the PHS Act—
Provider and manufacturer recording
and reporting.

2. Section 2126 of the PHS Act—
Vaccine Information.

3. Section 2127 of the PHS Act—
Mandate for safer vaccines.

4. Section 312 of Pub. L. 99-660—
Related Studies.

5. Section 313 of Pub. L. 99-660—Study
of Other Vaccine Risks.

C. To the Commissioner of Food and
Drugs

1. Section 2125 of the PHS Act—
Provider and manufacturer recording
and reporting.

2, Section 2127 of the PHS Act—
Manadate for safer vaccines.

3. Section 2128 of the PHS Act—
Manufacturer recordkeeping and
reporting.

4. Section 314 of Pub. L. 99-660—
Review of warnings, use instructions,
and precautionary information.

5. Section 312 of Pub. L. 99-660—
Related Studies.

6. Section 313 of Pub. L. 89-660—Study
of Otker Vaccine Risks.

D. To the Director, National Institutes of
Health

1. Section 312 of Pub. L. 99-660—
Related Studies.
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2. Section 313 of Pub, L. 99-660—Study
of Other Vaccine Risks.

Redelegation

These authorities may be redelegated.
Effective Date

These delegations became effective
on September 7, 1988, In addition, the
Assistant Secretary for Health has
affirmed and ratified any action taken
by the officials listed above, and their
subordinates, which involved the
exercise of the authorities delegated
herein prior to the effective date of
delegation.

Dated: September 7, 1988.
Robert E. Window,
Assistant Secretary for Health.
[FR Doc. 88-21185 Filed 9-15-88; 8:45 am]
BILLING CODE 4160-17-M

Title Ili, National Childhood Vaccine
Injury Act of 1986; Delegation of
Authority

Notice is hereby given that in
furtherance of the delegation of
authority of September 7, 1988, from the
Assistant Secretary for Health to the
Director, National Vaccine Program
Office the authority under section 316 of
Pub. L. 89-660 (42 U.S.C. 300aa—4 note),
as amended hereafter, excluding the
authority to promulgate regulations and
to submit reports to the Congress, the
Director, National Vaccine Program
Office has delegated to the Coordinator,
National Vaccine Program Office, the
authority under section 316 of Pub. L.
99-660 (42 U.S.C. 300aa—4 note), as
amended hereafter, concerning the study
of the impact on the supply of vaccines.

Redelegation

This authority may not be
redelegated.

Effective Date

This delegation was effective on
September 7, 1988. In addition, the
Director, National Vaccine Program
Office, has affirmed and ratified any
actions taken by the Coordinator of the
National Vaccine Program Office which
involved the exercise of the authority
delegated herein prior to the effective
date of delegation.

Dated: September 7, 1988.
Robert E. Windom,
Assistant Secretary for Health.
[FR Doc. 88-21186 Filed 9-15-88; 8:45 am]
BILLING CODE 4160-17-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service
[FES 88-30]

Availability of Final Supplemental
Environmental Impact Statement

AGENCY: Fish and Wildlife Service,
Department of the Interior.

ACTION: Notice of availability of a Final
Supplemental Environmental Impact
Statement for the Wilderness Proposal
of the Final Comprehensive
Conservation Plan/Environmental
Impact Statement/Wilderness Review
for the Kenai National Wildlife Refuge,
Alaska.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) has prepared a Final
Supplemental Environmental Impact
Statement for the Wilderness Proposal
of the Final Comprehensive
Conservation Plan/Environmental
Impact Statement/Wilderness Review
for the Kenai National Wildlife Refuge,
Alaska, pursuant to Section 3(d) of the
Wilderness Act of 1964, Section 1317 of
the Alaska National Interest Lands
Conservation Act of 1980 (Alaska Lands
Act), and Section 102(2)(C) of the
National Environmental Policy Act of
1969. The Final Supplemental Statement
analyzes the impacts of five alternative
wilderness proposals for the Kenai
National Wildlife Refuge.

DATES: A Record of Decision will be

issued no sooner than October 17, 1988.

FOR FURTHER INFORMATION CONTACT:

William Knauer, Refuges and Wildlife,

U.S. Fish and Wildlife Service, 1011 E.

Tudor Road, Anchorage, Alaska 99503

6199; telephone (907) 786-3399.

SUPPLEMENTAL INFORMATION: Copies of

the Final Supplemental Statement will

be sent to all agencies, organizations,
and persons who commented on the

Draft Supplemental Statement and to all

parties on the Kenai Refuge planning

mailing list. A limited number of copies
of the Final Statement may be obtained
by contacting Mr. Knauer.

Copies of the Final Supplemental
Environmental Impact Statement are
also available for review at the Office of
the Regional Director, address as listed
previously, as well as at the office of the
Kenai National Wildlife Refuge,
Soldotna, Alaska, and at the following
locations:

U.S. Fish and Wildlife Service, Division
of Refuges, Main Interior Bldg., 18th
and C Streets NW., Washington, DC
20240,

U.S. Fish and Wildlife Service, Refuges
and Wildlife, 500 NE Multnomah
Street, Suite 1692, Portland, OR 97232;

U.S. Fish and Wildlife Service, Refuges
and Wildlife, 500 Gold Avenue SW,
Albuquerque, NM 87103;

U.S. Fish and Wildlife Service, Refuges
and Wildlife, Federal Building, Fort
Snelling, Twin Cities, MN 55111;

U.S. Fish and Wildlife Service, Refuges
and Wildlife, Richard B. Russell
Federal Bldg., 75 Spring Street SW,
Atlanta, GA 30303;

U.S. Fish and Wildlife Service, Refuges
and Wildlife, One Gateway Center,
Su:ite 700, Newton Corner, MA 02158;
an

U.S. Fish and Wildlife Service, Refuges
and Wildlife, 134 Union Blvd,,
Lakewood, CO 80225.

Date: September 7, 1988.
Bruce Blanchard,

Director, Office of Environmental Project
Review

[FR Doc. 88-20882 Filed 9-15-88; 8:45 am)
BILLING CODE 4310-55-M

Bureau of Land Management
[AK-963-4213-15; AA-50369]

Alaska Native Claims Selection

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that a decision to issue
conveyance under the provisions of
Section 14(a) of the Alaska Native
Claims Settlement Act of December 18,
1971, 43 U.5.C. 1601, 1613(a), will be
issued to Bethel Native Corporation for
approximately 12.91 acres. The lands
involved are in the vicinity of Bethel,
Alaska:

A parcel of land located within
portions of Sections 11 and 14, T. 8 N., R.
72 W., Seward Meridian.

A previous notice of decision to issue
conveyance to the named claimant was
published in the Federal Register on July
8, 1988. Due to special circumstances,
the decision could not be issued in time
to allow a sufficient appeal period.

A notice of the decision will be
published once a week, for four (4)
consecutive weeks, in The Tundra
Drums. Copies of the decision may be
obtained by contacting the Alaska State
Office of the Bureau of Land
Management, 701 C Street, Box 13,
Anchorage, Alaska 99513 ((907) 271-
5960).

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government or regional corporation,
shall have until October 17, 1988 to file
an appeal. However, parties receiving
service by certified mail shall have 30
days from the date of receipt to file an
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appeal. Appeals must be filed in the
Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements of 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.

Ann Johnson,

Chief, Branch of Calista Adjudication.

[FR Doc. 88-21188 Filed 9-15-88; 8:45 am]
BILLING CODE 4310-JA-M

[CO-010-08-4333-02]

Craig, Colorado Advisory Council
Meeting

Time and Date: October 12, 1988 at 10
am.

Place: Craig District Office, 455
Emerson Street, Craig, Colorado.

Matters to be Considered:

1. Recreation 2000.

2. Weed Control.

3. Follow-up discussions of riparian
areas, coal royalty rates, rock art, and
land exchanges.

4. Public comment.

Contact Person for More Information:
Mary Pressley, Craig District Office, 455
Emerson Street, Carig, Colorado 81625-
1129, Phone: (303) 824-8261.

Dated: September 9, 1988.
Jerry L. Kidd,
Associate District Manager.
[FR Doc. 88-21189 Filed 9-15-88; 8:45 am]
BILLING CODE 4310-J8-M

[NV-930-08-4333-11; NV5-88-20]

Nevada; Temporary Closure of Certain
Public Lands in the Battle Mountain
District for Management of the Nevada
500 Off-Highway Vehicle (OHV) Race

ACTION: Temporary closure of certain
Public Lands in Nye and Esmeralda
Counties, Nevada, on and adjacent to
the Nevada 500 race course, on
September 10, 1988, Access will be
limited to race officials, entrants, law-
enforcement and emergency personnel,
licensed permittees and right-of-way
grantees.

SUPPLEMENTARY INFORMATION: Certain
public lands in the Battle Mountain
District, Nye and Esmeralda Counties,
Nevada will be temporarily closed to
public access from 0001 hours,
September 10, 1988, to 2400 hours,
September 10, 1988, to protect persons,
property, and public land resources on
and adjacent to the 1988 Nevada 500
OHV race course. The Las Vegas
District Manager is the authorized

officer for the Nevada 500 OHV race
and permit (NV5-88-20). These
temporary closures and restrictions are
made pursuant to 43 CFR Part 8364. The
public lands to be closed or restricted
are those lands adjacent to and
including roads, trails and washes
identified as the 1988 Nevada 500 OHV
race course. The following public lands
restricted or closed are described as:
Beatty Area; T.12S., R47E,, all of
sections 7, 8, 17, 18, 19, 20, and 31. Along
the Grapevine WSA boundary; T.9S.,
R.44E., all of sections 6, 7, and 8; T.8S,,
R.44E,, all of sections 23, 24, 25, 26 and
36. The Gold Point Area; T.75., R41%:E,,
all of sections 3, 4, and 9; T.7S., R.41,
R41E, all of section 1. The Stewarts
Mill Area; T.6S., R.41E., all of sections 7,
8,17 and 18. The above legal land
descriptions are for public lands within
Nye and Esmeralda Counties, Nevada.
A map showing specific areas closed to
public access is available from the
following BLM offices: the Las Vegas
District Office, 4765 Vegas Drive, P.O.
Box 26569, Las Vegas, Nevada 89126,
(702) 646-8800, and the Battle Mountain
District, Tonopah Resource Area Office
Bldg., 102 Old Radar Base, P.O. Box 911,
Tonopah, Nevada 89049, (702) 482-6214.
Any person who fails to comply with
this closure order issued under 43 CFR
Part 8364 may be subject to the penalties
provided in 43 CFR 8360.7.

Dated: September 7, 1988.
Charles R. Frost,

Associate District Mancger, Las Vegas
District.

[FR Doc. 88-21190 Filed 9-15-88; 8:45 am]
BILLING CODE 4310-HC-M

National Park Service

North Rim Develcpment Concept Plan
Grand Canyon National Park, Arizona;
Availability of Draft Finding of No
Significant Impact

sUMMARY: The National Park Service
proposes to implement the Development
Concept Plan for the North Rim, Grand
Canyon National Park, Conconino
County, Arizona, in accordance with
Alternative B of the North Rim
Development Concept Plan/
Environmental Assessment. The
availability of the Plan and Assessment
was announced in the Federal Register
on February 22, 1988 and the public
review period ended April 1, 1988.
Alternative B provides for the
development of a 100 unit lodge at the
North Rim Inn campground area;
expansion of the existing campground;
provision of a visitor contract center;
improvement of traffic flow and removal
of parking from the immediate front of

the Grand Canyon Lodge; and the
consolidation, replacement or provision
of additional NPS and concessioner
maintenance and employee housing
facilities. Two other alternatives were
considered including no action and
locating the 100 unit lodge in the Upper
Transept Canyon area with the North
Rim Inn area left to overnight camping.

In accordance with the Council on
Environmental Quality Regulations at 40
CFR 1501.4{e)(2)(i), a draft Finding of No
Significant Impact (FONSI) is being
made available for public review for a
period of 30 days from the date of this
Notice. Copies of the Draft FONSI and
North Rim Development Concept Plan/
Environmental Assessment are
available for inspection at the following
address: Superintendent, Grand Canyon
National Park, P.O. Box 129, Grand
Canyon, AZ 86023, Telephone No. (602)
638-7888.

Date: September 8, 1968
Stanley T. Albright,
Regional Director, Western Region.
[FR. Doc. 88-21184 Filed 9-15-88; 8:45 am|
BILLING CODE 4310-70-M

INTERSTATE COMMERCE
COMMISSION

[Amdt. No. 1]

Section 5a Application No. 30; *
Tobacco Transporters Freight Traffic
Bureau—Agreement

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of decision and request
for comment.

SUMMARY: Tobacco Transporters Freight
Traffic Bureau (Tobacco) has filed,
pursuant to section 14(e) of the Motor
Carrier Act of 1980 (MCA), an
application for approval of its
ratemaking agreement under 49 U.S.C.
10706(b). Since modifications are
required before the agreement receives
final approval, and because new and
complex questions are involved in
determining whether the agreement is
consistent with the MCA, the
Commission solicits public comment on
its interpretation and application of
specific rate bureau provisions.

DATES: Comments from interested
persons are due October 17, 1988,
Replies are due 15 days thereafter.
ADDRESS: An original and 10 copies, if
possible, of comments referring to
Section 5a Application No. 30 should be
sent to: Office of the Secretary, Case

! Section 5 was recodified as section 10706.
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Control Branch, Interstate Commerce
Commission, Washington, DC 20423.
FOR FURTHER INFORMATION CONTACT:
Jessie R. Hodge, (202) 275-7890

or
Richard B. Felder, (202) 275-7691
(TDD for hearing impaired (202) 275-1721)

SUPPLEMENTARY INFORMATION: We have
provisionally approved Tobacco’s
agreement as consistent with 49 U.S.C,
10706(b) and Motor Carrier Rate
Bureaus—Implementation of Pub. L. 96—
296, 364 1.C.C. 464 (1980) and 364 1.C.C.
921 (1981) (Rate Bureau), subject to
certain conditions and modifications in
the following subject areas:
identification and description of member
carriers; right of independent action;
employee docketing; open meetings;
final disposition of cases; changes in
tariff structure; zone of freedom and
released rates; committee membership
and purpose; and territorial scope. We
have also offered comments and
imposed requirements concerning the
agreement generally. Tobacco has been
directed to file a revised agreement
conforming to the imposed conditions
within 120 days of service of the
decision.

In light of the complexity of
interpretation involved in determining
whether the agreement is consistent
with the MCA and the Rate Bureau
case, supra, we request applicant and
other interested parties to comment on
our interpretation of the controlling
authority and administrative criteria,
and their application to Tobacco's
agreement.

A copy of any comments filed with
the Commission must also be served on
Tobacco, which will have 15 days from
the expiration of the comment period to
reply. These comments will be
considered in conjunction with our
review of the modifications that
Tobacco must submit to the Commission
as a condition to final approval of its
agreement,

Copies of Tobacco's proposed
amended agreement are available for
public inspection and copying at the
Office of the Secretary, Interstate
Commerce Commission, Washington,
DC, 20423, and from Tobacco's
representative: Lawrence E. Lindeman,
P.C., 805 King Street, Suite 400,
Alexandria, VA 22314-30186.

Additional information is in the
Commission decision. Copies are
available from the Office of the
Secretary, Room 2215, Interstate
Commerce Commission Building,
Washington, DC 20423, or call (202) 275-
7428 (assistance for the hearing
impaired is available through TDD

Services, (202) 275-1721, or by pickup
from Dynamic Concepts, Inc., in room
2229 at Commission headquarters).

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

Authority: 49 U.S.C. 10321 and 10706 and 5
U.S.C. 553,

Decided: September 8, 1988,

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Simmons, Lamboley, and Phillips.

Noreta R. McGee,

Secretary.

[FR Doc. 88-21097 Filed 9-15-88; 8:45 am]
BILLING CODE 7035-01-M

[Ex Parte No. 394 (Sub-5)]

Cost Ratio for Recyclables—1988
Determination

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of Proposed
Determination of Maximum Rate Ceiling
For Rates on Nonferrous Recyclable
Commodities For The Year 1988.

SUMMARY: The Commission has
calculated the proposed 1988 revenue-
to-variable cost (R/VC) ratio for rates
on nonferrous recyclables under the
statutory standard of 49 U.S.C. 10731(e).
The calculation was made in
accordance with the procedures outlined
in our decision in Ex Parte No. 394 (Sub-
No. 1), Cost Ratio for Recyclables—1983
Determination, 3 1.C.C. 2d 407 (June 19,
1985). The proposed R/VC ratio for 1988
is 147.7 percent. The new ratio will
apply to all nonferrous recyclables
movements during the 1988 calendar
year.

EFFECTIVE DATE: October 3, 1988, unless
comments are received challenging the
accuracy of the new ratio, in which case
a further decision will be issued.
ADDRESS: An original and 15 copies of
comments should be sent to: Office of
the Secretary, Case Control Branch,
Interstate Commerce Commission, 12th
& Constitution Avenue NW.,
Washington, DC 20423.

FOR FURTHER INFORMATION CONTACT:
William T. Bono, (202) 275-7354 (TDD
for hearing impaired (202) 275-1721).
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's decision. To purchase
a copy of the full decision contact
Dynamic Concepts, Inc. Room 2229,
Interstate Commerce Commission
Building, Washington, DC 20423, or
telephone (202) 289-4357. Assistance for
the hearing impaired is available

through TDD Services (202) 275-1721 or
by pickup from Dynamic Concepts, Inc.
in Room 2229, at Commission
headquarters.

This decision will not significantly
affect the quality of the human
environment or the conservation of
energy resources.

This decision will not have a
significant economic impact on a
substantial number of small entities
because it does not change any rules but
merely updates the rate ceiling
calculated under the existing rules.
Thus, the impact on small business
remains unchanged.

Authority: 49 U.S.C. 10321(a), 10731, 5
U.S.C. 553.

Decided: September 9, 1988.

By the Commission, Chairman Gradison,
Vice Chairman Andre, Commissioners
Simmons, Lamboley, and Phillips.

Noreta R. McGee,

Secretary.

[FR Doc. 88-21098 Filed 9-15-88; 8:45 am]
BILLING CODE 7035-01-M

—

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Ade 0. Oni, M.D.; Revocation of
Registration

On July 14, 1988, the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to Ade O, Oni, M.D.,
1201 Division Street, Nashville,
Tennessee, proposing to revoke his DEA
Certificate of Registration AO1441219.
The statutory basis for the Order to
Show Cause was Dr. Oni's lack of
authorization to practice medicine and
handle controlled substances in the
State of Tennessee.

The Order to Show Cause was sent
registered mail, return receipt requested,
to Dr. Oni's registered address. The
Order to Show Cause was received on
July 18, 1988. More than 30 days have
passed since the receipt of the Order to
Show Cause, and DEA has received no
response. Pursuant to 21 CFR 1301.54(a)
and 1301.54(d), Dr. Oni is deemed to
have waived his opportunity for a
hearing. Accordingly, the Administrator
now enters his final order in this matter
without a hearing and based on the
investigative file. 21 CFR 1301.57.

The Administrator finds that the
Tennessee Board of Medical Examiners
summarily suspended Dr. Oni's license
to practice medicine in that state on
December 23, 1987. This order was
based on Dr. Oni's falsification of his
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flex exam scores when applying for his
Tennessee medical license. Dr. Oni filed
an application for injunction against the
Tennessee Health Related Boards. This
application was denied on February 18,
1988. The suspension of Dr. Oni's
medical license in Tennessee remains in
effect. Dr. Oni is not authorized to
practice medicine or handle controlled
substances in Tennessee. The
Administrator has consistently found
that DEA does not have the authority to
maintain the registration of a
practitioner who is not authorized to
handle controlled substances in the
state in which he conducts his business.
Therefore, DEA does not have the
authority to maintain Dr. Oni's
Certificate of Registration, and it must
be revoked. See: Emerson Emory, M.D.,
Docket No. 85-46, 51 FR 9543 (1986);
Avner Kauffman, M.D., Docket No. 85-8,
50 FR 24308 (1985); Agostino Carlucci,
M.D., Docket No. 82-20, 49 FR 33184
(1984).

The Administrator concludes that
since Dr, Oni is not authorized to handle
controlled substances in Tennessee,
there is a lawful basis for the revocation
of his DEA Certificate of Registration.
Accordingly, the Administrator of the
Drug Enforcement Administration,
pursuant to the authority vested in him
by 21 U.S.C. 823 and 824 and 28 CFR
0.100(b), hereby orders that DEA
Certificate of Registration AO1441219,
previously issued to Ade O. Oni, M.D.,
be, and it hereby is, revoked. The
Administrator further orders that any
outstanding applications for registration
submitted by Ade O. Oni be denied.
This order is effective October 17, 1988.

Dated: September 9, 1988.
Jjohn C. Lawn,
Administrator.
[FR Doc. 88-21187 Filed 9-15-88; 8:45 am|
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR

Employment Standards
Administration, Wage and Hour
Division

Minimum Wages for Federal and
Federally Assisted Construction;
General Wage Determination
Decisions

General wage determination decisions
of the Secretary of Labor are issued in
accordance with applicable law and are
based on the information obtained by
the Department of Labor from its study
of local wage conditions and data made
available from other sources. They
specify the basic hourly wage rates and
fringe benefits which are determined to

be prevailing for the described classes
of laborers and mechanics employed on
construction projects of a similar
character and in the localities specified
therein.

The determinations in these decisions
of prevailing rates and fringe benefits
have been made in accordance with 29
CFR Part 1, by authority of the Secretary
of Labor pursuant to the provisions of
the Davis-Bacon Act of March 3, 1931, as
amended (46 Stat. 1494, as amended, 40
U.S.C. 276a) and of other Federal
statutes referred to in 29 CFR Part 1,
appendix, as well as such additional
statutes as may from time to time be
enacted containing provisions for the

.payment of wages determined to be

prevailing by the Secretary of Labor in
accordance with the Davis-Bacon Act.
The prevailing rates and fringe benefits
determined in these decisions shall, in
accordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal and
federally assisted construction projects
to laborers and mechanics of the
specified classes engaged on contract
work of the character and in the
localities described therein.

Good cause is hereby found for not
utilizing notice and public comment
procedure thereon prior to the issuance
of these determinations as prescribed in
5 U.S.C. 553 and not providing for delay
in the effective date as prescribed in
that section, because the necessity to
issue current construction industry wage
determinations frequently and in large
volume causes procedures to be
impractical and contrary to the public
interest.

General wage determination
decisions, and modifications and
supersedeas decisions thereto, contain
no expiration dates and are effective
from their date of notice in the Federal
Register, or on the date written notice is
received by the agency, whichever is
earlier. These decisions are to be used
in accordance with the provisions of 29
CFR Parts 1 and 5. Accordingly, the
applicable decision, together with any
modifications issued, must be made a
part of every contract for performance
of the described work within the
geographic area indicated as required by
an applicable Federal prevailing wage
law and 29 CFR Part 5. The wage rates
and fringe benefits, notice of which is
published herein, and which are
contained in the Government Printing
Gffice (GPC) document entitled
“General Wage Determinations Issued
Under The Davis-Bacon And Related
Acts,"” shall be the minimum paid by
contractors and subcontractors to
laborers and mechanics.

Any person, organization, or
governmental agency having an interest
in the rates determined as prevailing is
encouraged to submit wage rate and
fringe benefit information for
consideration by the Department.
Further information and self-
explanatory forms for the purpose of
submitting this data may be obtained by
writing to the U.S, Department of Labor,
Employment Standards Administration,
Wage and Hour Division, Division of
Wage Determinations, 200 Constitution
Avenue NW., Room $-3504,
Washington, DC 20210.

Modifications to General Wage
Determination Decisions

The numbers of the decisions listed in
the Government Printing Office
document entitled “General Wage
Determinations Issued Under the Davis-
Bacon and Related Acts" being modified
are listed by Volume, State, and page
number(s). Dates of publication in the
Federal Register are in parentheses
following the decisions being modified.

Volume I

District of Columbia:

DC88-1 (Jan. 8, 1988)
Delaware:

DE88-2 (Jan. 8, 1988)
Maryland:

MDg8-1 (Jan. 8, 1988)

MD88-15 (Jan. 8, 1988)
Pennsylvania;

PA88-2 (Jan, 8, 1988)
Virginia:

VA88-18 (Jan. 8, 1988)

Volume 1i:

Indiana:

IN88-1 (Jan. 8, 1988)

IN88-6 (Jan. 8, 1988)
Louisiana:

LA88-4 (Jan. 8, 1988)
Wisconsin:

WI88-5 (Jan. 8, 1988)

we PP. 1100-1101,
Listing by Location (index

PP. Xxxi-
XXXil.
Listing by Decision (index) PP. xxxiv, li.

Volume 1II:

None

General Wage Determination
Publication

General wage determinations issued
under the Davis-Bacon and related Acts,
including those noted above, may be
found in the Government Printing Office
(GPO) document entitled “General
Wage Determinations Issued Under The
Davis-Bacon And Related Acts". This
publication is available at each of the 50
Regional Government Depository
Libraries and many of the 1,400
Government Depository Libraries across
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the country. Subscriptions may be
purchased from: Superintendent of
Documents, U.S. Government Printing
Office, Washington, DC 20402 (202) 783~
3238.

When ordering subscription(s), be
sure to specify the State(s) of interest,
since subscriptions may be ordered for
any or all of the three separate volumes,
arranged by State. Subscriptions include
an annual edition (issued on or about
January 1) which includes all current
general wage determinations for the
States covered by each volume.
Throughout the remainder of the year,
regular weekly updates will be
distributed to subscribers.

Signed at Washington, DC this 9th Day of
September, 1988.

Alan L. Moss,

Director, Division of Wage Determinations.
[FR Doc. 88-20923 Filed 9-15-88; 8:45 am|
BILLING CODE 4510-27-M

Office of the Assistant Secretary of
Veterans’ Employment and Training

Secretary of Labor’'s Committee on
Veterans’ Employment; Meeting

The Secretary's Committee on
Veterans' Employment was established
under section 308, Title III, Pub. L. 97—
306 “Veterans Compensation, Education
and Employment Amendments of 1982,"
to bring to the attention of the Secretary,
Problems, and issues relating to
veterans' employment.

Notice is hereby given that the
Secretary of Labor's Committee on
Veterans’ Employment will meet on
Thursday, September 29, 1988, at 10:00
a.m., in the conference room of the
Veterans of Foreign Wars of the United
States located at 200 Maryland Avenue,
NE., Washington, DC 20002.

The items on the agenda include:
—Department of Education Programs for

Veterans
—the President's Committee on

Disabled Veterans
—a briefing by the Director of the

Research Center for the Handicapped,

Seattle, Washington

The public is invited.

Signed at Washington, DC. this 12th day of
September, 1988.

Donald E. Shasteen,

Assistant Secretary for Veterans'
Employment and Training.

[FR Doc. 88-21133 Filed 9-15-88; 8:45 am]

BILLING CODE 4510-79-M

Employment and Training
Administration

[TA-W-19,321]

Texas Eastern Transmission Corp.,
Houston, TX; Negative Determination
on Remand

Pursuant to the U.S. Court of
International Trade remand dated July
11, 1988 in Former Employees of Texas
Eastern Exploration Company v.
Secretary of Labor (USCIT 87-05-00674)
the Department is issuing a negative
determination on remand.

The Department requested a
voluntary remand in order to provide
the petitioners an opportunity to present
additional information and to determine
whether the petitioners were employed
by Texas Eastern Exploration Company
or the Texas Eastern Transmission
Corporation, the parent company. On
August 8, 1988 the petitioners and
counsel met with officials of the
Department of Labor’s Office of Trade
Adjustment Assistance in Washington,
DC to present their information.

The initial findings show that Texas
Eastern Exploration had domestic and
foreign producing properties. The
findings show that no crude oil or
natural gas was imported by Texas
Eastern Exploration during the period
applicable to the investigation. Further,
most of the domestic producing
properties were sold before the time of
the Department's investigation.
Accordingly, it was difficult to obtain
the production, sales and employment
records for the domestic division of
Texas Eastern Exploration. Corporate
officials indicated that the petitioners
were employed by Texas Eastern
Transmission Corporation although their
work was charged to Texas Eastern
Exploration Company, a wholly-owned
subsidiary of Texas Eastern
Transmission Corporation.

On reconsideration, the Department
viewed the Texas Eastern Exploration
Company as an appropriate subdivision
and obtained sales and production data
for natural gas and crude oil and
customer data from the company. The
findings show that Texas Eastern
Exploration was primarily a natural gas
producer. Crude oil production in 1986
was not significant.

The Department’s survey shows that
Texas Eastern Transmission purchased
the major share of the natural gas
produced by Texas Eastern Exploration
but had declining imports of natural gas
in 1985 and 1986. A survey of Texas
Eastern Transmission’s natural gas
customers shows that most customers
did not import natural gas. None of the
customers of Texas Eastern

Transmission reported increased natural
gas imports while reducing purchases
from Texas Eastern Transmission. The
survey also shows that none of Texas
Eastern Transmission customers
imported crude oil.

The Department’s survey of Texas
Eastern Exploration customers show
that none of the customers reported
increased natural gas purchases while
reducing purchases from Texas Eastern
Exploration. The Survey also showed
that none of the customers of Texas
Eastern Exploration imported crude oil
during the period applicable to the
petition. Accordingly the “contributed
importantly” test of the increased import
criterion of the Group Eligibility
Requirements of the Trade Act of 1974 is
not met.

Counsel for the plaintiff argues that
the Department should have used
natural gas import data for 1985 since
the workers were laid off in early 1986;
natural gas and crude oil imports
measured in British Thermal Units
(BTU])s together show an increase in
energy imports in 1985 and 1986; and,
the Department's decision is not
consistent with its determinations in the
Exxon cases (TA-W-19,624; TA-W-
19,625 and TA-W-19,626).

Since the petition does not meet the
“contributed importantly” test counsel's
first two points on imports are
irrelevant. The Department's
determinations in the Exxon cases are
based on much different findings. Exxon
Company, U.S.A. sales of crude oil
decreased in the first three quarters of
1986 compared to the same period of
1985 while Exxon increased its imports
of crude oil in 1986 compared to 1985.
Also, Exxon’s outside customers
increased their imports of crude oil in
1986 while decreasing their purchases of
crude from Exxon. Investigative findings
in the instant case show that Texas
Eastern Exploration was, in effect, a
captive gas supplier to Texas Eastern
Transmission during the period
applicable to the petition. Texas Eastern
Transmission had decreased imports of
natural gas in 1985 and 1986 and did not
import crude oil. Further, none of the
surveyed customers of Texas Eastern
Transmission reported increased
imports of natural gas while reducing
their purchases from Texas Eastern
Transmission. Lastly, none of the crude
oil customers of Texas Eastern
Exploration Company imported crude oil
in the period applicable to the petition.

Conclusion

After reconsideration, it is determined
that Texas Eastern Exploration
Company, Houston, Texas is an
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appropriate subdivision of Texas
Eastern Transmission Company,
Houston, Texas. I reaffirm the original
denial of eligibility to apply for
adjustment assistance to workers of
Texas Eastern Transmission
Corporation and this denial of eligibility
is applicable to workers of its
subsidiary, Texas Eastern Exploration
Company, Houston, Texas. Signed at
Washington, DC, this 9th day of
September 1988.

Stephen A. Wandner,

Deputy Director, Office of Legislation and
Actuarial Services, UIS.

[FR Doc. 88-21224 Filed 9-15-88; 8:45 am]
BILLING CODE 4510-30-M

Mine Safety and Heaith Administration
[Docket No. M-88-117-C]

Gap Fork Fuels, Inc.; Petition for
Modification of Application of
Mandatory Safety Standard

Gap Fork Fuels, Inc., P.O. Box 3127,
Pikeville, Kentucky 41501 has filed a
petition to medify the application of 30
CFR 75.1710 (cabs and canopies) to its
Mine No. 1 (L.D. No 15-06287) located in
Floyd County, Kentucky. The petition is
filed under section 101(c) of the Federal
Mine Safety and Health Act of 1977.

A summary of the petitioner's
statements follows:

1. The petition concerns the
requirement that cabs or canopies be
installed on the mine's electric face
equipment.

2. Petitioner states that due to rolls
and an uneven bottom the installation of
canopies on the mine's electric face
equipment would result in a diminution
of safety to the miners because the
canopies:

(a) Knock out the roof support;

(b) Limit the equipment operator's
visibility causing the miners to lean out
from under the canopies to see;

(c) Create cramped and uncomfortable
conditions; and

(d) Catch electrical cables and cut or
damage them which may create an
electrical hazard.

3. For these reasons, petitioner
requests a modification of the standard.

Request for Comments

Persons interested in this petition may
furnish written comments. These
comments must be filed with the Office
of Standards, Regulations and
Variances, Mine Safety and Health
Administration, Room 627, 4015 Wilson
Boulevard, Arlington, Virginia 22203. All
comments must be postmarked or
received in that office on or before
October 17, 1988. Copies of the petition

are available for inspection at that
address.

Dated: September 9, 1988.
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

[FR Doc. 88-21132 Filed 9-15-88; 8:45 am|
BILLING CODE 4510-43-M

Pension and Welfare Benefits
Administration

[ Application Nos. D-7483 and 7485, et al.]

Proposed Exemptions; Emergency
Medical Associates, Inc. Amended
Multiple Employer Profit Sharing Plan
etal.

AGENCY: Pension and Welfare Benefits
Administration, Labor.

ACTION: Notice of proposed exemptions.

sUMMARY: This document contains
notices of pendency before the
Department of Labor (the Department)
of proposed exemptions from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Written Comments and Hearing
Requests

All interested persons are invited to
submit written comments or requests for
a hearing on the pending exemptions,
unless otherwise stated in the Notice of
Pendency, within 45 days from the date
of publication of this Federal Register
Notice. Comments and requests for a
hearing should state the reasons for the
writer's interest in the pending
exemption.

ADDRESS: All written comments and
requests for a hearing (at least three
copies) should be sent to the Pension
and Welfare Benefits Administration,
Office of Regulations and
Interpretations, Room N-5669, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210.
Attention: Application No. stated in
each Notice of Pendency. The
applications for exemption and the
comments received will be available for
public inspection in the Public
Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Room N-4677, 200
Constitution Avenue, NW., Washington,
DC 20210.

Notice to Interested Persons

Notice of the proposed exemptions
will be provided to all interested
persons in the manner agreed upon by

the applicant and the Department within
15 days of the date of publication in the
Federal Register. Such notice shall
include a copy of the notice of pendency
of the exemption as published in the
Federal Register and shall inform
interested persons of their right to
comment and to request a hearing
(where appropriate).

SUPPLEMENTARY INFORMATICON: The
proposed exemptions were requested in
applications filed pursuant to section
408(a) of the Act and/or section
4975(c)(2) of the Code, and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975). Effective December 31,
1978, section 102 of Reorganization Plan
No. 4 of 1978 (43 FR 47713, October 17,
1978) transferred the authority of the
Secretary of the Treasury to issue
exemptions of the type requested to the
Secretary of Labor. Therefore, these
notices of pendency are issued solely by
the Department.

The applications contain
representations with regard to the
proposed exemptions which are
summarized below. Interested persons
are referred to the applications on file
with the Department for a complete
statement of the facts and
representations.

Emergency Medical Associates, Inc.
Amended Multiple Employer Profit
Sharing Plan (the P.S. Plan) and
Emergency Medical Associates, Inc.
Multiple Employer Money Purchase
Pension Plan (the Pension Plan;
collectively, the Plans) Located in
Columbus, Chio

[Application Nos. D-7483 and D-7485]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted the restrictions of section 406(a),
406 (b)((1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code shall not apply to (1) a proposed
extension of credit (the Loans) by the
individual participant accounts (the
Accounts) of T. William Evans, M.D.
(Dr. Evans) in the Plans to Emergency
Medical Associates, Inc. (the Employer),
the sponsor of the Plans; and (2) Dr.
Evans' proposed personal guarantee of
the Loans; provided that all terms of the
Loans are at least as favorable to the
Accounts as those which the accounts
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could obtain in an arm’s length
transaction with an unrelated party.

Temporary Nature of Exemption

The making of loans under this
exemption, if granted, shall be limited to
the two-year period commencing on the
date on which the Final Grant of the
exemption is published in the Federal

Register.
Summary of Facts and Representations

1. The P.S. Plan is a defined
contribution plan with nine participants
and total assets of $2,223,137.23 as of
December 31, 1987. The Pension Plan is
a defined contribution plan with nine
participants and total assets of
$1,464,604.11 as of December 31, 1987.
The Employer is a closely-held Ohio
personal service corporation engaged in
the practice of medicine in Columbus,
Ohio. Dr. Evans is the president and
chief executive officer of the Employer
and owns fifty-one percent of its
outstanding common stock. Each of the
Plans provides for individual participant
accounts and the directed investment of
such accounts by the participants. The
trustee of the Plans is the Society Bank
of Columbus, Ohio (the Trustee), which
executes investments of the Plans’
assets according to individual
participant direction. As of December
31, 1987 the Account balances for Dr.
Evans were $670,686.09 in the P.S. Plan
and $293,264.12 in the Pension Plan.

The Employer proposes to enter into a
loan agreement with the Trustee (the
Agreement) under which the Employer
may make the Loans from the Accounts
for various purposes. Dr. Evans
proposes to guarantee personally the
Employer's obligations under the Loans
made pursuant to the Agreement. The
Trustee and Dr. Evans are requesting an
exemption to permit the Loans and Dr.
Evans' personal guarantee of them
under the terms and conditions
described herein.

2. Dr. Evans has executed a written
authorization directing the Trustee to
enter into the Agreement with the
Employer and to proceed with the
making of the Loans if the exemption
proposed herein is granted. Under the
Agreement the Employer will be able to
borrow funds from time to time from the
Accounts for a period of two years
commencing on the date (the Loan Date)
this exemption, if granted, is published
in the Federal Register. The aggregate
outstanding balance of the Loans will
not exceed the lesser of (1) $200,000
from the P.S. Plan plus $100,000 from the
Pension Plan, or (2) twenty five percent
of the balance of each of the Accounts
at any time. Commensurate with the
first of the Loans under the Agreement

the Employer will execute a primissory
note (the Note) evidencing the Loans
which requires the Employer to
reimburse the Accounts for any filing
costs or similar fees required for the
perfecting of security interests under the
Note.

The Note provides that the Loans will
be payable upon demand, if made, by
the Trustee on behalf of the Accounts. In
the absence of such demand, all Loans
will be amortized and repaid over a
twenty-year period commencing on the
Loan Date in equal quarterly payments
of principal and interest, to commence
the first calendar quarter after the Loan
Date. Loan principal shall bear interest,
adjusted quarterly, at the rate of one
percent above the prime rate announced
and charged by BancOhio National
Bank (BancOhio) in Columbus, Ohio, but
in no event will the interest rate be less
than eight percent. The initial interest
rate shall be BancOhio's prime rate in
effect on the Loan Date. Principal and
interest of all Loans shall be paid in full
no later than the last day of the 80th
quarter following the Loan Date.

The Note provides that if any payment
required thereunder is not paid when
due and remains in default for ten days
after written notice to the Employer, or
if the Employer defaults in the
performance of any other obligations
under the Note, the entire principal
amount outstanding under the Note, plus
accrued interest and late charges, shall
become due and payable at the option of
the Trustee acting on behalf of the
Accounts. The Note requires the
Employer to pay all collection costs and
expenses incurred with respect to any
such default. From and after any
payment default, the outstanding
principal balance and any accrued
interest shall bear interest at a rate
which is four percent per annum above
the interest rate otherwise in effect for
such payment.

3. In addition to the Note, the Loans
will be secured by a perfected first
security interest in all the Employer's
accounts receivable (the Collateral) for
the duration of the term of the Loans.
The Agreement requires that the value
of the Collateral must remain at all
times in an amount no less than two
hundred percent of the outstanding
principal amount of the Loan. Under the
Agreement, if the value of the Collateral
falls below that level, the Employer
must immediately offer additional
collateral to satisfy the security
requirement or repay so much of the
outstanding indebtedness as to cause
the security requirement to be satisfied.
The Agreement provides that the value
of the Collateral is to be determined by
independent certified public

accountants and based on the
Employer’s historical collection record
with respect to its accounts receivable.
Under the Agreement the Employer
warrants to own the Collateral free and
clear of any encumbrances except the
security interest granted to the Accounts
under the Agreement.

The Employer’s payment of all
indebtedness under the Note will be
secured further by a written
unconditional guarantee which Dr.
Evans will execute on the Loan Date. Dr.
Evans represents his net worth to be
approximately $7,034,629 as of March 31,
1988.

The terms of the proposed Loans
pursuant to the Agreement and the Note
have been reviewed and evaluated by
Edward N. Cohn (Cohn), president of the
Franklin County Division of County
Savings Bank (the CSB) in Columbus,
Ohio. Cohn, who states that the CSB is
independent of the Employer, represents
that CSB would be willing to make a
loan to the Employer under the same
terms and conditions as those now
proposed for the Loans from the
Accounts.

4. In summary, the applicant
represents that the proposed
transactions satisfy the criteria of
section 408(a) of the Act for the
following reasons: (1) The transactions
will affect only the Accounts, which are
individually-directed participant
accounts in the Plans; (2) The
transactions will be pursuant to written
directions of the Accounts’ sole
participant, Dr. Evans; (3) The Loans are
repayable upon demand at any time by
the Trustee on behalf of the Accounts;
(4) The Loans will be secured at all
times by a first lien on collateral having
a value of at least 200 percent of the
outstanding principal amount of the
Loans; (5) The Loans will be guaranteed
personally by Dr. Evans; (6) The Loan
terms have been approved by the
president of CSB, which is independent
of the Employer, as terms under which
CSB would extend credit to the
Employer; and (7) Dr. Evans is the only
participant in the Plans affected by the
transactions and he desires that they be
consummated.

Notice to Interested Persons: Because
Dr. Evans is the only participant in the
Plans to be affected by the proposed
transactions, it has been determined
that there is no need to distribute the
notice of pendency to interested
persons. Comments and requests for a
hearing must be received by the
Department within 30 days of the date of
publication of this notice of proposed
exemption.
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For Further Information Contact:
Ronald Willett of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Individual Retirement Account of Robert
E. Keefer (IRA) Located in Hawthorne,
California

[Application No. D-7525]

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 4975(c)(2) of the
Code and in accordance with the
procedures set forth in ERISA Procedure
75-1 (40 FR 18471, April 28, 1975). If the
exemption is granted the sanctions
resulting from the application of section
4975 of the Code, by reason of section
4975(c)(1) (A) through (E) of the code
shall not apply to the proposed sale of a
parcel of real property (the Property) to
the IRA by the Robert and Suzette
Keefer Family Trust (the Trust), nor to
the subsequent lease of the Property by
the IRA to Hawthorne Mazda, a
company which is wholly owned by Mr.
Keefer, provided that the terms of the
transactions are no less favorable to the
IRA than those obtainable in arm's-
length transactions with unrelated
parties.!

Summary of Facts and Representations

1. The IRA is a self-directed IRA
described in section 408(a) of the Code
with Shearson Lehman Hutton Company
acting as trustee, As of July 1988, the
IRA had net assets of approximately
$916,610.

2. The Property, located at 11977
Hawthorne Blvd, Hawthorne, California,
consists of approximately 8750 square
feet and is improved with an asphalt
paved parking lot. The Property is
currently leased by the Trust to
Hawthorne Mazda.

3. The Trust proposes to sell the
Property to the IRA for $228,000 in cash,
its appraised fair market value. No
commissions or other expenses will be
paid by the IRA in connection with the
sale. The Property was appraised by Mr.
John L. Schlueter (Mr. Schlueter), an
unrelated appraiser with the firm of
Patrick E. Keller & Associates Real
Estate Appraisers & Consultants,
Hawthorne, Califonria, as having a fair
market value of $228,000 as of May 9,
1988.

4. The IRA proposes to lease the
Property to Hawthorne Mazda for a

! Because the IRA does not meet the conditions
described in 29 CFR 2510.3-2(d), there is no
jurisdiction under Title I of the Act. However, there
is jurisdiction under Title II of the Act pursuant to
section 4975 of the Code.

primary term of 5 years with options for
3 additional 5 year terms. The lease is a
triple net lease in favor of the IRA with
annual rental payments of $27,000. The
amount of the initial rental payment was
determined by Mr. Schlueter in his
appraisal of May 9, 1988. The lease also
provides that the amount of rental will
be increased annually based on the
increase in the Consumer Price Index. In
addition, Hawthorne Mazda will
maintain fire and casualty insurance on
the Property with the IRA named as loss
payee.

5. In summary, the applicant
represents that the proposed
transactions satisfy the statutory criteria
contained in section 4975(c)(2) of the
Code because:

(a) No commission or other expenses
will be paid by the IRA in connection
with the transactions;

(b) The Property would represent less
than 25% of the assets in the IRA;

(c) The purchase price and the rental
payments were determined by an
independent appraiser; and

(d) Mr. Keefer is the only participant
in the IRA and he has determined that
the transactions are appropriate for and
in the best interests of the IRA and
desires that the transactions be
consummated.

Notice to Interested Persons: Because
Mr. Keefer is the only participant in the
IRA, it has been determined that there is
no need to distribute the notice of
proposed exemption to interested
persons. Comments and requests for a
public hearing are due 30 days after the
publication of this notice in the Federal
Register.

FOR FURTHER INFORMATION
CONTACT: Alan H. Levitas of the
Department, telephone (202) 523-8194.
(This is not a toll-free number.)

Tarrant Services, Inc. Profit Sharing Plan
and Trust (the Plan) Located in Fort
Worth, Texas

[Application No. D-7628)

Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
184711, April 28, 1975). If the exemption
is granted the restrictions of section
406(a) and 406(b)(1) and (b)(2) of the Act
and the sanctions resulting from the
application of section 4975 of the Code,
by reason of section 4975(c)(1) (A)
through (E) of the Code shall not apply
to the proposed cash sale by the Plan of
its general partnership interest (the
Interest) in Galaxy Development Joint

Venture II (the Partnership) to Tarrant
Services, Inc. (the Employer), the
sponsor of the Plan, provided that the
sales price is no less than the greater of:
(1) The fair market value on the date of
the sale of the Plan’s Interest in the
Partnership or (2) the costs to the Plan
associated with the acquisition and
holding of the Interest; and provided
further that the Plan, the Partnership,
and the Employer execute appropriate
documents that reflect the substitution
of the Employer as a partner in the
partnership and acknowledge that the
Plan has been absolved and released of
any further and continuing obligations in
connection with the Partnership.

Summary of Facts and Representations

1. The Plan, established January 1,
1981, is a defined compensation plan
with approximately nine (9)
participants. As of 1986, the
approximate fair market value of the
assets of the Plan was $272,417. The
trustees (the Trustees) of the Plan are
Perry Hoover (Mr. Hoover) and Phillip
Godbey (Mr, Godbey). Both of the
Trustees are participants in the Plan,

2. The Employer, located at 710 Main
Street, Fort Worth, Texas, is engaged in
the repair of real properties damaged by
casualty losses, in the sale of carpet to
builders of new residential construction,
in the construction of new single family
residential properties and home
improvements, and in other
miscellaneous activities related to
construction. Mr. Hoover and Mr.
Godbey serve, respectively, as president
and secretary of the Employer and are
each directors, employees, and fifty
percent (50%) shareholders of the
Employer. The Trustees and the
Employer (the Applicants) jointly filed
the application requesting the exemption
of the proposed transaction.

3. In 1985, the Plan acquired at a price
of $10,561 a 12.5% general partnership
interest in the Partnership from Lowry
Davidson (Mr. Davidson) who was
acting on behalf of Great Western
Calaxy, Inc. (Great Western). It is
represented that both Mr, Davidson and
Great Western were unrelated third
parties with respect to the Plan. The
Partnership was formed for the sole
purpose of acquiring a tract of land (the
Land), consisting of approximately 6.732
acres on U.S. Highway 377 in Keller,
Texas. The Land is approximately 18
miles west of the central business
district of Fort Worth and 18 miles west
of the Dallas/Fort Worth International
Airport. It is represented that the Land
is the only property owned by the
Partnership.
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In acquiring its 12.5% interest in the
Partnership, the Plan also became a co-
maker in the original first mortgage (the
Mortgage) from an unrelated bank in the
amount of $477,000 which the
Partnership used to acquire the Land.
The terms of the Mortgage include an
interest rate of 10% per annum payable
semi-annually to the bank. The entire
principal balance on the Mortgage is due
and payable on September 30, 1995.2

Subsequently, the Plan's 12.5% interest
in the Partnership was increased to
28Y%%, because certain general partners
in the Partnership defaulted and could
not make capital contributions to the
Partnership. As a result, the defaulting
partners' ownership interests in the
Partnership were distributed pro rata to
the remaining partners, including the
Plan. In addition, the defaulting partners
forfeited to the Partnership all of their
prior capital contributions, It is
represented that none of the defaulting
partners were parties in interest with
respect to the Plan, It is represented that
none of the general partners of the
Partnership is a party in interest with
respect to the Plan.

5. On August 9, 1988, Kerry McCombs
(Mr. McCombs), a general partner and
owner of a 15.62% interest in the
Partnership, was asked by the
Applicants to value the Plan's interest in
the Partnership. Mr. McCombs
represents his independence from the
proposed transaction in that he is not an
owner, director, officer, or employee of
the Employer, nor is he a participant or
beneficiary in the Plan. Mr. McCombs
states that he is familiar with the value
of real estate in the Dallas/Fort Worth
area and has been dealing in real estate
both as a buyer and seller, since 1972. In
evaluating the Plan's Interest in the
Partnership, Mr. McCombs took into
consideration the book value of the
Partnership, its financial condition, lack
of earning capacity, the potential return
on the investment, goodwill, and other
intangibles of the Partnership. In
addition, Mr. McCombs considered the
history and the nature of the Partnership
and the lack of a market or comparable
sales for the Plan's Interest in the
Partnership. In Mr. McCombs' opinion,
the Plan’s Interest in the Partnership has
no value in itself, Further, Mr. McCombs
states that the only value to be
attributed to the Plan's Interest in the
Partnership is the underlying value of
the Land owned by the Partnership.

5. The Land underlying the
Partnership was appraised by Mark

* The Department herein is not proposing relief
for any violation of Part IV of the Act which may
have arisen as a resull of the acquisition of the
Interest by the Plan.

Costanza (Mr. Costanza) in May 1988, at
a value of $586,000. Mr. Costanza
represents that as a real estate agent/
broker since 1983, he has been actively
engaged in real estate sales and in
providing market studies, appraisals,
and counseling with respect to all types
of real property to government agencies,
corporations, attorneys, accountants,
and other individuals, Mr. Costanza is
currently associated with Century 21 in
Euless, Texas and specializes in sales of
raw land and investment properties. Mr.
Costanza is independent in that he has
no ownership interest in the Employer,
he is not a director, officer, or employee
of the Employer, nor is he a participant
or beneficiary of the Plan.

In his appraisal report. Mr. Costanza
notes that no value has been placed on
the two existing houses located on the
Land, even though these houses do have
a current rental value, because they
would have to be removed for the Land
to be developed. In Mr, Costanza's
opinion, the current use of the Land is
not the highest and best use for the
praperty. Mr. Costanza states that
maximum productivity from the Land
would be achieved by commercial or
retail development to serve an
increasing population in the area.
However, it is represented by Mr.
Costanza that such development should
be deferred for several years until
economic circumstances in the area
improve and demand increases
sufficiently to make development
financially feasible.

6. The Employer represents that in
1986 the Plan made distributions in the
amount of $62,000 or 30% of the assets of
the Plan to three former participants of
the Plan. As a result, the Trustees
maintain that the Plan's remaining
assets are illiquid. To remedy this
situation and to avoid a forced sale of
Plan assets in order to pay future
benefits, the Trustees have decided to
sell the Plan's Interest in the
Partnership, rather than continue to hold
it for appreciation. Also, it is
represented that currently the Plan is
receiving no income from its investment
in the Partnership. Because real property
values have decreased in Texas, it is
represented that there is a general lack
of a market for the sale to third parties
of the Plan’s Interest in the Partnership.
Consequently, the Employer proposes to
purchase for cash the Plan's 28%%
Interest in the Partnership, Based on an
appraised value of $586,000 for the Land
underlying the Partnership, the
Applicants represent that the fair
market value of the Plan’s 28%%
Interest in the Partnership is
approximately $167,000. However, the

Plan's pro rata share of the Mortgage in
the amount of $477,000 would be
approximately $135,000. Therefore, the
fair market value of the Plan’s net equity
Interest in the Partnership is represented
to be $31,000. The Employer proposes to
relieve the Plans of its share of the
liability for the Mortgage and to pay to
the Plan the greater of the Plan’s net
equity Interest in the Partnership on the
date of the sale or the total cost to the
Plan to acquire and hold the Interest
which, as of July 1988, was estimated to
be $34,544. It is represented that the Plan
will not be required to pay any real
estate fees, commissions, finders fees, or
any other remuneration to any third
party with respect to the proposed
transaction.

7. In summary, the Applicants
represent that the proposed transaction
meets the statutory criteria for an
exemption under section 408(a) of the
Act because:

(a) The sale of the Plan’s Interest in
the Partnership will be a one time
transaction for cash:

(b) The Plan will not incur expenses
on the sale;

(c) The Plan will be able to improve
the liquidity of the Plan’s assets with the
proceeds of the sale;

(d) The sales price is based on a fair
market value of the Land underlying the
Partnership as determined by a gualified
independent appraiser;

(e) The Plan will receive the greater of
its net equity Interest in the Partnership
on the date of the sale or its total
expenses incurred in acquiring and
holding its Interest in the Partnership;
and

(f) The Plan will be relieved of any
liability with respect to the existing
Mortgage on the Land underlying the
Partnership.

For Further Information Contact:
Angelena C. Le Blanc of the Department,
telephone (202) 523-8883. (This is not a
toll-free number.)

Health Care Administration Company
Profit Sharing Plan and Trust (the Plan)
Located in San Antonio, Texas

[Application No. D-7648]
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and in
accordance with the procedures set
forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975). If the exemption is
granted, the restrictions of section
406(a), 406 (b)(1) and (b)(2) of the Act
and the sanctions resulting from the
application of section 4975 of the Code,
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by reason of section 4975(c)(1) (A)
through (E) of the Code, shall not apply
to the proposed sale by the Plan of
certain certificates of deposit (the CDs)
and certain oil well interests (the Oil
Well Interests) to Health Care
Administration Company (HCAC), the
Plan sponsor, provided that the price
paid be no less than the greater of the
fair market value of the CDs and the Oil
Well Interests as of the date of sale or
the original prices paid for the CDs and
0il Well Interests and all expenses to
the Plan is connection with its
acquisition and holding of the CDs and
0il Well Interests to the date of sale.

Summary of Facts and Representations

1. The Plan is a terminated defined
contribution profit sharing plan
sponsored by HCAC, owners and
operators of nursing and retirement
facilities. The trustees of the Plan are
Robert T. Bowers and Gary L. Bowers,
who also own a majority interest in
HCAC. As of March 31, 1987, the
termination date for the Plan, the Plan
had $359,043 in assets and 80
participants.

2. Among the Plan’s assets are two
CDs issued by First Republicbank of San
Antonio. The CDs are: #4652, purchased
on August 27, 1985 and maturing on
August 27, 1990 for $15,000 plus interest
at 10%; and #4816, purchased on
September 25, 1985 maturing on
September 25, 1990 for $12,000 plus
interest at 9.95%.

3. The Plan's assets also include a
1.5625% working interest in two oil wells
(the Schwarz well and the Biller #1
well) located in Canadian County,
Oklahoma. The Plan paid $12,452.89 in
May 1986, for its interest in the Schwarz
well and has received a net income from
that well of $1,316.32. The Plan paid
$10,462.53 in June 1986, for its interest in
the Biller #1 well and has received a net
income from that well of $464.55.

4, On July 27, 1987, Bob B. Hunt,
President of Hunt Engineering, Inc., a
petroleum consulting and property
management enterprise located in
QOklahoma City, Oklahoma, an
independent and qualified appraiser,
stated that the fair market value of the
Plan's interests in the two wells is
$3,662.

5. The applicant proposes, in order to
expedite the distribution of the
terminated Plan's assets to participants
and beneficiaries, that the Plan sponsor
purchase the CDs and the Oil Well
Interests for cash. The CDs will be
purchased for fair market value current
as of the date of sale without any
interest penalty. The Oil Well Interests
will be purchased for the greater of their
fair market value as of the date of sale

or for the total amount expended by the
Plan in connection with its acquisition
and holding of the Oil Well Interests.

6. In summary, the applicant
represents that the proposed transaction
will satisfy the criteria of section 408(a)
of the Act because, among other things:
(a) The sale represents a one-time
transaction for cash, which can be
easily verified, (b) the Plan will receive
for the CDs their fair market value as of
the date of sale, without incurring any
interest penalty; (c) the Plan will receive
the greater of the fair market value of
Oil Well Interests as of the date of sale
or the total amount expended by the
Plan in connection with its acquisition
and holding of the Oil Well Interests; (d)
the terms of the transaction will be more
favorable to the Plan than those
obtainable by the Plan in arm's-length
transaction with unrelated third parties;
(e) the Plan will not pay any
commissions, fees, or taxes in
connection with the sale of the CDs and
Oil Well Interests; and (f) the Plan will
be able to complete distribution of its
assets in a timely manner.

For Further Information Contact:
Joseph L. Roberts 1II of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

Plan of First Wachovia Diversified
Funds for Retirement Trusts (the Plan)
Located in Winston-Salem, North
Carolina

|Application No. D-7674)
Proposed Exemption

The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and in accordance with the procedures
set forth in ERISA Procedure 75-1 (40 FR
18471, April 28, 1975), If the exemption is
granted the restrictions of section
406(b)(2) of the Act shall not apply to
the proposed merger of the First
Wachovia Income Fund (the First
Atlanta Fund), trusteed by First
National Bank of Atlanta (First Atlanta
Bank), into the First Wachovia Fixed
Income Fund (the Wachovia Fund),
trusteed by Wachovia Bank and Trust
Company, N.A. (Wachovia Bank),
provided that upon completion of the
merger the aggregate fair market value
of the interest of each employee benefit
plan participating (Participating Plan) in
the two funds (collectively the Funds)
equals the aggregate fair market value of
each such Participating Plan's interest in
the Funds immediately preceding the
merger.

Summary of Facts and Representations

1. The Plan became effective on
January 19, 1988, pursuant to an opinion

letter issued by the Internal Revenue
Service. The Plan was created for the
purpose of consolidating various
commnon trust funds under it that had
been extablished by Wachovia Bank
and First Atlanta Bank, respectively.
This consolidation was undertaken in
order to form a system of interbank
common trust funds for the collective
investment and reinvestment of funds
held by the two banks, in their
respective capacity as fiduciaries of
Participating Plans created or organized
in the United States and forming part of
a pension, profit sharing, or stock bonus
plan which is exempt from Federal
income taxation under section 501(a) of
the Code by reason of qualifying under
section 401(a) of the Code. As a
consequence of the consolidation under
the Plan, two trust funds, the Wachovia
Fund and the First Atlanta Fund,
respectively, became part of the Plan.
These Funds have substantially
identical investment objectives with
assets of each invested in similar types
of fixed income securities.

2. As of March 31, 1988, there were
1,334 Participating Plan with total net
assets of approximately $941,220,047
invested in various funds under the
Plan. Also as of March 31, 1988, 211 of
the Participating Plans had
approximately $265,273,287 of their net
assets invested in the Wachovia Fund
and 36 Participating Plans had
approximately $24,588,405 of their net
assets invested in the First Atlanta
Fund.

3. Wachovia Bank and First Atlanta
Bank are members of an “affiliated
group” as defined in section 1504 of the
Code and each is a National Banking
Association under the laws of United
States, Wachovia Bank is the principal
subsidiary of Wachovia Corporation, a
North Carolina corporation and First
Atlanta Bank is the principal subsidiary
of First Atanta Corporation, a Georgia
corporation. In addition, Wachovia
Corporation and First Atlanta
Corporation are the principal
subsidiaries of First Wachovia
Corporation, a North Carolina
corporation, and all three corporations
are registered bank holding corporations
under the Bank Holding Company Act of
1956,

4. The First Atlanta Bank and the
Wachovia Bank in their fiduciary
capacities, respectively, propose that the
First Atlanta Fund merge into Wachovia
Fund, and that the First Atlanta Fund
cease to exist. The merger will become
effective on a date to be determined
following receipt of the requested
exemption.
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5. To accomplish the merger the
assets, including all accrued income, of
the Funds will be valued at their fair
market value as of the merger date. First
Atlanta Bank will transfer the assets of
the First Atlanta Fund as of the date of
the merger to the Wachovia Fund. The
transferred assets of the First Atlantia
Fund will be commingled with the
Wachovia Fund for investment
following the date of the merger and all
income earned during the fiscal year in
the First Atlanta Fund, preceding and
following the date of merger, will be
deemed to have been earned in the
Wachovia Fund.

Participating Plans in the First Atlanta
Fund will become Participating Plan in
the Wachovia Fund as of the date of the
merger. A Participating Plan may
withdraw any or all of its assets on the
last day of the month. As of the date of
the merger, the First Atlanta Fund will
have allocated to its units in the
Wachovia Fund representing the fair
market value of the assets transferred
from the First Atlanta Fund. Each
Participating Plan in the First Atlanta
Fund immediately preceding the merger
will have allocated to it as of the date of
the merger the proportion of such
Wachovia Fund units equal to its
proportion of the units in the First
Atlanta Fund immediately preceding the
merger. No fractional units of
participation in the Wachovia Fund will
be issued in the merger, The Wachovia
Fund will pay cash equal to the fair
market value of any such fractional unit
to which a Participating Plan in the First
Atlanta Fund would otherwise have
been entitled. Neither Wachovia Bank,
First Atlanta Bank, nor any affiliated
party will receive any fee or commission
with respect to the merger. The merger
of the Funds will not result in any
additional fees for the Participating
Plans.

6. The applicants, the Wachovia Bank
and the First Atlanta Bank, represent
that because the investment objectives
of the Funds are substantially identical,
the Participating Plans best interests
will be served by merging the Funds in
order to achieve certain operational
efficiencies and economies of scale, and
to make available greater opportunities
for diversification of investments.

7. In summary the applicants
represent that the proposed merger
meets the statutory criteria contained in
section 408(a) of the Act because (a)
neither Wachovia Bank, First Atlanta
Bank, nor any affiliate of either bank
will receive any fee or commission in
connection with the merger; (b) the fair
market value of the interests of the
Participating Plans in the Funds will

remain unchanged by the proposed
merger; (c) the assets of each
Participating Plan will be invested in the
same type of investment both before
and after the proposed merger; and (d)
the proposed merger will result in
greater operational efficiencies and
economies of scale, and greater
opportunities for diversification of
investment with the larger size of a
single fund.

For further Information Contact: Mr.
C.E. Beaver of the Department,
telephone (202) 523-8881. (This is not a
toll-free number).

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party in interest or
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section
401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

{2) Before an exemption may be
granted under secton 408(a) of the Act
and/or section 4975(c)(2) of the Code,
the Department must find that the
exemption is administratively feasible,
in the interests of the plan and of its
participants and beneficiaries and
protective of the rights of participants
and beneficiaries of the plan; and

(3) The proposed exemptions, if
granted, will be supplemental to, and
not in derogation of, any other
provisions of the Act and/or the Code,
including statutory or administrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statutory exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction,

(4) The proposed exemptions, if
granted, will be subject to the express
condition that the material facts and
representations contained in each
application are true and complete, and
that each application accurately
describes all material terms of the

transaction which is the subject of the
exemption.

Signed at Washington, DC, this 13th day of
September, 1988.
Robert J. Doyle,
Acting Director of Regulations and
Interpretations, Pension and Welfare Benefits
Administration, U.S. Department of Labor.
[FR Doc. 88-21226 Filed 9-15-88; 8:45 am)
BILLING CODE 4510-29-M

[Prohibited Transaction Exemption 88-91;
Exemption Application No. D-7519 et al.]

Grant of Individual Exemptions;
Sholom Home, Inc. Pension Plan and
Trust (the Plan) et al.

AGENCY: Pension and Welfare Benefits
Administration, Labor.

ACTION: Grant of individual exemptions.

SUMMARY: This document contains
exemptions issued by the Department of
Labor (the Department) from certain of
the prohibited transaction restrictions of
the Employee Retirement Income
Security Act of 1974 (the Act) and/or the
Internal Revenue Code of 1954 (the
Code).

Notices were published in the Federal
Register of the pendency before the
Department of proposals to grant such
exemptions. The notices set forth a
summary of facts and representations
contained in each application for
exemption and referred interested
persons to the respective applications
for a complete statement of the facts
and representations. The applications
have been available for public
inspection at the Department in
Washington, DC. The notices also
invited interested persons to submit
comments on the requested exemptions
to the Department. In addition, the
notices stated that any interested person
might submit a written request that a
public hearing be held (where
appropriate). The applicants have
represented that they have complied
with the requirements of the notification
to interested persons. No public
comments and no requests for a hearing,
unless othewise stated, were received
by the Department.

The notices of pendency were issued
and the exemptions are being granted
solely by the Department because,
effective December 31, 1978, section 102
of Reorganization Plan No. 4 of 1978 (43
FR 47713, October 17, 1978} transferred
the authority of the Secretary of the
Treasury to issue exemptions of the type
proposed to the Secretary of Labor.
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Statutory Findings

In accordance with section 408(a) of
the Act and/or section 4975(c)(2) of the
Code and the procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975), and based upon the
entire record, the Department makes the
following findings:

(a) The exemptions are
administratively feasible;

(b) They are in the interests of the
plans and their participants and
beneficiaries; and

(c) They are protective of the rights of
the participants and beneficiaries of the
plans.

Sholom Home, Inc. Pension Plan and
Trust (the Plan) Located in Minneapolis,
Minnesota

[Prohibited Transaction Exemption 88-91;
Exemption Application No. D-7519]

Exemption

The restrictions of sections 406(a), 406
(b)(1) and (b)(2) of the Act and the
sanctions resulting from the application
of section 4975 of the Code, by reason of
section 4975(c)(1) (A) through (E) of the
Code, shall not apply to the sale by the
Plan to Sholom Home, Inc., the Plan
sponsor, of all rights under a group
annuity contract (the Contract) in
exchange for a cash payment to the Plan
of not less than the fair market value of
the Contract as of the date of sale.

For a more complete statement of the
facts and representations supporting the
Department's decision to grant this
exemption referto the notice of
proposed exemption published on July
15, 1988 at 53 FR 26913.

For Further Information Contact:
Joseph L. Roberts I11 of the Department,
telephone (202) 523-8881. (This is not a
toll-free number.)

General Information

The attention of interested persons is
directed to the following:

(1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and/or section
4975(c)(2) of the Code does not relieve a
fiduciary or other party in interest or
disqualified person from certain other
provisions of the Act and/or the Code,
including any prohibited transaction
provisions to which the exemption does
not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of the participants and
beneficiaries of the plan and in a
prudent fashion in accordance with
section 404(a)(1)(B) of the Act; nor does
it affect the requirement of section

401(a) of the Code that the plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries;

(2) These exemptions are
supplemental to, and not in derogation
of, any other provisions of the Act and/
or the Code, including statutory or
administrative exemptions and
transitional rules. Furthermore, the fact
that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the
transaction is in fact a prohibited
transaction.

(3) The availability of these
exemptions is subject to the express
condition that the material facts and
representations contained in each
application accurately describes all
material terms of the transaction which
is the subject of the exemption.

Signed at Washington, DC, this 13th day of
September 1988,

Robert J. Doyle,

Acting Director of Regulations and
Interpretations, Pension and Welfare Benefits
Administration, U.S. Department of Labor.
[FR Doc. 88-21225 Filed 9-15-88; 8:45 am]
BILING CODE 4510-29-M

NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

Agency Information Collection
Activities Under OMB Review

AGENCY: National Endowment for the
Arts.

ACTION: Notice.

SUMMARY: The National Endowment for
the Arts (NEA) has sent to the Office of
Management and Budget (OMB] the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

DATES: Comments on this information
collection must be submitted by October
17, 1988.

ADDRESSES: Send comments to Mr. Jim
Houser, Office of Management and
Budget, New Executive Office Building,
726 Jackson Place NW., Room 3002,
Washington, DC 20503; (202-395-7316).
In addition, copies of such comments
may be sent to Anne Cowperthwaite,
National Endowment for the Arts,
Administrative Services Division, Room
203, 1100 Pennsylvania Avenue NW.,
Washington, DC. 20506; (202-682-5401).
FOR FURTHER INFORMATION CONTACT:
Anne Cowperthwaite, National
Endowment for the Arts, Administrative
Services Division, Room 203, 1100
Pennsylvania Avenue NW., Washington,

DC 20506; (202-682-5401) from whom
copies of the documents are available.
SUPPLEMENTARY INFORMATION: The
Endowment requests a review of the
revision of a currently approved
collection. This entry is issued by the
Endowment and contains the following
information:

(1) The title of the form; (2) how often
the required information must be
reported: (3) who will be required or
asked to report; (4) what the form will
be used for; (5) an estimate of the
number of responses; (6) the average
burden hours per response; (7) an
estimate of the total number of hours
needed to prepare the form. This entry is
not subject to 44 U.S.C. 3504(h).

Title: Dance on Tour FY 1990
Frequency of Collection: One-time
Respondents: State or local
governments; Non-profit institutions
Use: The Dance on Tour category of the

National Endowment for the Arts

(formerly the Dance/Inter-Arts/State

Programs Presenting/Touring

Initiative) provides financial support

to state arts agencies and regional

arts organizations to assist arts
presenting organizations to book
dance companies and dance artists of
the highest artistic level and of
national or regional significance.

Review of applications for financial

assistance is performed by an

advisory panel and awards are made
on the basis of various criteria
outlined in the Program guidelines.
Estimated Number of Respondents: 20
Average Burden Hours per Response: 35
Total Estimated Burden: 700
Anne E. Cowperthwaite,
Administrative Services Division, National
Endowment for the Arts.
[FR Doc. 88-21117 Filed 9-15-88; 8:45 am]
BILLING CODE 7537-01-M

- — — - —

NATIONAL SCIENCE FOUNDATION

Forms Submitted for OMB Review

In accordance with the Paperwork
Reduction Act and OMB Guidelines, the
National Science Foundation is posting
this notice of information collection that
will affect the public.

Agency Clearance Officer: Herman G.
Fleming, (202) 357-9520.

OMB Desk Officer: Written comments
to: Office of Information and
Regulatory Affairs, ATTN: Jim
Houser, Desk Officer, OMB, 722
Jackson Place, Room 3208, NEOB,
Washington, DC 20503.
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Title: Follow-up to the 1985 National
Survey of Science and Mathematics
Education.

Affected Public: Individuals.

Responses/Burden Hours: 600
responses; 15 minutes per response—
150 burden hours.

Abstract: Information on the effect of
teacher salary and working conditions
on the retention of science and
mathematics teachers is needed for
Federal policymaking purposes, both
by NSF and by the Congress.

Dated: September 13, 1988.
Herman G. Fleming,
NSF Clearance Officer.
[FR Doc. 88-21131 Filed 9-15-88; 8:45 am)
BILLING CODE 7555-01-M

NUCLEAR REGULATORY
COMMISSION

[Docket Nos. 50-269, 50-270 and 50-287]

Duke Power Co., Environmental
Assessment and Finding of No
Significant Impact

The United States Nuclear Regulatory
Commission (the Commission) is
considering issuance of amendments to
Facility Operating License Nos. DPR-38,
DPR-47, and DPR-55 issued to Duke
Power Company, (the licensee) for
operation of the Oconee Nuclear
Station, Units 1, 2 and 3, located in
Oconee County, South Carolina.

Environmental Assessment

Identification of Proposed Action: The
proposed amendments would revise the
Technical Specifications (TS) to support
operation of Oconee Unit 3, Cycle 11 at
full rated power and to include other
revisions. To support the reload TS
revisions, Duke submitted the report,
“Oconee Unit 3 Cycle 11, Reload
Report,”" DPC-RD-2011, May 1988. These
amendments would revise the following
4 areas: (1) Update the operational
power imbalance envelope. These
envelopes would be revised for all three
units; (2) Increase the minimum boron
concentration in the borated water
storage tank (BWST) from 1835 to 1950
parts per million; (3) Increase the
minimum volume of the concentrated
boric acid storage tank (CBAST) from
1020 to 1110 cubic feet. The increase in
volume would ensure that the CBAST
can borate the reactor coolant system to
1% delta k/k subcritical with the
following assumptions: Cold conditions
with the maximum worth stuck rod, and
no credit for xenon at the most limiting
time in the core life; and (4) Revise other
areas of the TS that are administrative
in nature.

The proposed action is in accordance
with the licensee's application for
amendments dated May 16, 1988.

The Need for the Proposed Action:
The proposed change to the TS is
needed in order to support operation of
Oconee Unit 3 at full rated power during
Cycle 11. Updating of the operational
power imbalance envelope provides
appropriate operating flexibility for each
of the three Oconee units.

Environmental Impacts of the
Proposed Action: The proposed
revisions to the TS provide safe
operation with the proposed changes in
the fuel load and for operation with
increased core flow and revised core
power imbalance limits. The TS changes
ensure that the capability to maintain
adequate shutdown margins during
operation, refueling, or in the event of
accidents is preserved. The proposed
changes do not increase the probability
or consequences of any accidents, no
changes are being made in the types of
any effluents that may be released
offsite, and there is no significant
increase in the allowable individual or
cumulative occupational radiation
exposure. Accordingly, the Commission
concludes that this proposed action
would result in no significant
radiological environmental impact.

With regard to potential non-
radiological impacts, the proposed
change to the TS involves systems
located within the restricted area as
defined in 10 CFR Part 20. It does not
affect non-radiological plant effluents
and has no other environmental impact.
Therefore, the Commission concludes
that there are no significant non-
radiological environmental impacts
associated with the proposed
amendments.

The Notice of Consideration of
Issuance of Amendments and
Opportunity for Hearing in connection
with this action was published in the
Federal Register on July 29, 1988 (53 FR
28735). No request for hearing or petition
for leave to intervene was filed
following this notice.

Alternative to the Proposed Action:
Since the Commission concluded that
there are no significant environmental
effects that would result from the
proposed action, any alternatives with
equal or greater environmental impacts
need not be evaluated.

The principal alternative would be to
deny the requested amendments. This
would not reduce environmental
impacts of plant operation and would
result in reduced operational flexibility.

Alternative Use of Resources: This
action does not involve the use of any
resources not previoulsy considered in

the Final Environmental Statement for
the Oconee Nuclear Station.

Agencies and Persons Consulted: The
NRC staff has reviewed the licensee's
request and did not consult other
agencies or persons.

Finding of No Significant Impact

The Commission has determined not
to prepare an environmental impact
statement for the proposed license
amendments.

Based upon this environmental
assessment, we conclude that the
proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the request for the
amendments dated May 16, 1988 which
is available for public inspection at the
Commission's Public Document Room,
2120 L Street, NW., Washington, DC,
and at the Oconee County Library, 501
West South Broad Street, Walhalla,
South Carolina 29691.

Dated at Rockville, Maryland, this 12th day
of September 1988.

David B. Matthews,

Director, Project Directorate II-3, Division of
Reactor Projects I/11.

[FR Doc. 88-21180 Filed 9-15-88; 8:45 am)
BILLING CODE 7590-01-M

Issuance and Availability for Public
Comment of Proposed Revision 3 to
the Standard Review Plan Sections
2.3.2 (Floods) and 2.4.3 (Probable
Maximum Flood (PMF) on Streams and
Rivers)

The U.S. Nuclear Regulatory
Commission (NRC) staff is issuing for
public comment proposed Revision 3 to
Standard Review Plan (SRP) Sections
2.4.2 (Floods) and 2.4.3 (Probable
Maximum Flood (PMF) on Streams and
Rivers) as part of the resolution of
GCeneric Safety Issue 103, “Design for
Probable Maximum Precipitation."

Revision 2 to the Standard Review
Plan for Review of Safety Analysis
Reports for Nuclear Power Plants
(NUREG-0800) was issued in July of
1981. Section 2.4.2 (Floods) and 2.4.3
(Probable Maximum Flood (PMF) on
Streams and Rivers) indicate that design
procedures that use the National
Oceanic and Atmospheric
Administration (NOAA)/National
Weather Service (NWS) publications to
determine the probable maximum
precipitation (PMP) are acceptable to
the staff (page 2.4.2-4). The SRP also
indicates that new information that
becomes available after the issuance of
the Construction Permit (CP) will be
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used by the staff in evaluating an
Operating License (OL) application
(page 2.4.2-4).

Although the current version
(Revision 2] of Sections 2.4.2 and 2.4.3 of
the SRP was used by the staff during the
licensing review of most of the nuclear
power plants now operating, it is clearly
out of date. The hydrometeorological
reports of the U.S. Weather Bureau (not
the National Weather Service, NOAA)
used in these reviews were published
from 1937 through 1973. Of the 48 reports
referenced in the SRP, 35 were
published prior to 1960, 10 between 1960
and 1969, and 4 (including one draft
report) were published between 1970
and 1973.

Over the past few years, NOAA/NWS
has issued additionaf publications to
provide the results of its data
assessments. Between 1978 and 1984 the
NWS published eight reports of
particular relevance, which provide the
results of recent data on probable
maximum precipitation collected in
various regions of the United States. In
many cases, these reports show an
increase in the short-duration, localized
rainfall that may occur.

The NRC staff proposes to revise
(Revision 3) Sections 2.4.2 and 2.4.3 of
the SRP to incorporate the PMP
procedures and criteria contained in the
latest NOAA/NWS publications. The
revised SRP sections will be used in the
review of new CP and OL applications
docketed after the final issuance date of
these proposed revisions. The impact of
staff-identified information that
becomes available between the issuance
of the CP and the OL application would
be addressed by the applicant, and its
safety significance would be addressed
in the staff's Safety Evaluation Report.

The issuance of the proposed Revision
3 to SRP Sections 2.4.2 and 2.4.3, along
with a Generic Letter to be sent to
licensees, will serve as the staff's
resolution of Generic Safety Issue 103,
"Design for Probable Maximum
Precipitation."”

Copies of the proposed Revision 3 to
Standard Review Plan Sections 2.4.2 and
2.4.3 will be sent directly to utilities,
utility industry groups and associations,
and environmental and public interest
groups. A free single copy of these
documents may be requested by those
considering public comment by writing
to the U.S. Nuclear Regulatory
Commission, ATTN: Distribution
Section, Room P-130A, Washington, DC
20555. A copy is also available for
inspection and/or coping at the NRC
Public Document Room, 2120 L Street
NW., Washington, DC, and at the
Commission’s Local Public Document
Rooms located in the vicinity of nuclear

power plants. Addresses of these Local
Public Document Rooms can be
obtained from the Chief, Local Public
Document Room Branch, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 492-7536.

Comments should be forwarded in
writing to Mr. Robert Baer, Division of
Safety Issue Resolution, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555 by November 15, 1988.

Dated at Rockville, Maryland, this 8th day
of September, 1988.

For the Nuclear Regulatory Commission.
R. Wayne Houston,
Director, Division of Safety Issue Resolution,
Office of Nuclear Regulatory Research.
[FR Doc. 88-21181 Filed 9-15-88; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-313]

Arkansas Power and Light Co.;
Consideration of Issuance of
Amendment to Facility Operating

License and Opportunity for Hearing

The United States Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. DPR-
51, issued to Arkansas Power and Light
Company (AP&L, the licensee), for
operation of Arkansas Nuclear One,
Unit 1 (ANO-1) located in Pope County,
Arkansas.

The amendment would revise
Sections 2.1, 2.3, 3.5.2, and 5.3.1 of the
Technical Specifications to reflect the
Cycle 9 core reload, and to change the
Reactor Protection System Variable Low
Pressure Trip Setpoint.

Prior to issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

By October 17, 1988, the licensee may
file a request for a hearing with respect
to issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and
petitions for leave to intervene shall be
filed in accordance with the
Commission's “Rules of Practice for
Domestic Licensing Proceedings” in 10
CFR Part 2. If a request for a hearing or
petition for leave to intervene is filed by
the above date, the Commission or an
Atomic Safety and Licensing Board,
designated by the Commission or by the
Chairman of the Atomic Safety and

Licensing Board Panel, will rule on the
request and/or petition, and the
Secretary or the designated Atomic
Safety and Licensing Board will issue a
notice 