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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Administration, Washington, DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch.
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $340.00 per year, or $170.00 for 8 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How To Cite This Publication: Use the volume number and the
page number. Example: 52 FR 12345.

THE FEDERAL REGISTER
WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

present:
1. The reg

The Office of the Federal Register.
Free public briefings (approximately 2 1/2 hours) to

ulatory process, with a focus on the Federal

Register system and the public's role in the

develop

2. The relationship between the Federal Register and Code

ment of regulations.

of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR

system.

necessary

To provide the public with access to information

to research Federal agency regulations which

directly affect them. There will be no discussion of
specific agency regulations.

WHEN:
WHERE:

RESERVATIONS:

WASHINGTON, DC
January 29; at 9 am.

Office of the Federal Register,
First Floor Conference Room,
1100 L Street NW., Washington, DC.

Mildred Isler 202-523-3517

WHEN:
WHERE:

RESERVATIONS:

Portland
Seattle
Tacoma

PORTLAND, OR

February 17; at 9 am.

Bonneville Power Administration
Auditorium,

1002 N.E. Holladay Street,

Portland, OR.

Call the Portland Federal Information
Center on the following local numbers:
503-221-2222

206-442-0570

206-383-5230

WHEN:
WHERE:

RESERVATIONS:

LOS ANGELES, CA
February 18; at 1:30 pm.

Room 8544, Federal Building,

300 N. Los Angeles Street,

Los Angeles, CA.,

Call the Los Angeles Federal Information
Center, 213-894-3800

WHEN:
WHERE:

RESERVATIONS:

SAN DIEGO, CA

February 20; at 9 am.

Room 2531, Federal Building,

880 Front Street, San Diego, CA.

Call the San Diego Federal Information
Center, 619-293-8030




3 |

111

Contents

Federal Register
Vol. 52, No. 8

Friday, January 9, 1987

Agricultural Marketing Service

RULES

Lemons grown in California and Arizona, 757
Limes grown in Florida, 758

Oranges (navel) grown in Arizona and California, 757
PROPOSED RULES

Honey research, promotion, and consumer information
order, 797

Agriculture Department
See Agricultural Marketing Service; Forest Service

Air Force Department
PROPOSED RULES
Aircraft:

Arresting systems, 803

Army Department
NOTICES
Meetings:
Science Board, 856
(2 documents)

Blind and Other Severely Handicapped, Committee for
Purchase From

See Committee for Purchase From the Blind and Other
Severely Handicapped

Coast Guard
PROPOSED RULES
Vessel traffic management:
Berwick Bay vessel traffic service, Morgan City, LA., 806

Commerce Department

See International Trade Administration; National Bureau of
Standards; National Oceanic and Atmospheric
Administration

Commission on Education of the Deaf
NOTICES

Meetings, 855

Committee for Purchase From the Blind and Other

Severely Handicapped
NOTICES

Procurement list, 1987:

Additions and deletions; correction, 902
{2 documents)

ngmiuee for the Implementation of Textile Agreements
TICES

Cotton, wool, and man-made textiles:;
Poland, 854

Sommodlty Futures Trading Commission
ULES

Domestic exchange-traded commodity options:

Physit_:al commodities and agricultural futures contracts;
pilot program status termination, 777

Comptrolier of the Currency
NOTICES
Privacy Act; systems of records; correction, 902

Consumer Product Safety Commission
NOTICES
Meetings; Sunshine Act, 899

(2 documents)

Deaf, Commission on Education of the
See Commission on Education of the Deaf

Defense Department

See also Air Force Department; Army Department
RULES
Acquisition regulations:
Federal supply schedules, 781
PROPOSED RULES
Acquisition regulations:
Field pricing reports, 809
Freedom of Information Act; implementation, 802

Education Department
NOTICES
Meetings:
Bilingual Education National Advisery and Coordinating
Council, 856

Education of the Deaf Commission
See Commission on Education of the Deaf

Employment and Training Administration
NOTICES
Adjustment assistance:
Asarco Inc., 871
Atlas Chain Co. et al., 875
Burnham Trucking, Inc., et al., 871
Chaparral Machine & Manufacturing, Inc., 871
Suttle Apparatus Corp. et al., 871
Tesoro Land & Marine Rental Co. et al., 875

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions, 876

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Air pollution control; new motor vehicles and engines:
Emission control system performance warranty, etc,, 924
NOTICES
Environmental statements; availability, etc.:
Agency statements—
Comment availability, 864
Weekly receipts, 864
Hazardous waste:
Tank system storage and treatment; technical resource
document, 860
Toxic and hazardous substances control:
Polychlorinated biphenyls (PCBs); petition response, 862




v Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Contents

Premanufacture exemption applications, 857

Premanufacture exemption approvals, 857, 861
(3 documents)

Premanufacture exemption receipts, 857

Premanufacture notices receipts, 858

Equal Employment Opportunity Commission
NOTICES
Meetings; Sunshine Act, 899

Executive Office of the President
See Management and Budget Office; Presidential
Documents

Federal Aviation Administration
RULES
Control zones, 775
NOTICES
Advisory circulars; availability, etc.:
Airplane simulator and visual system evaluation, 891
Airplanes, small—
Airworthiness standards publications, 890

Federal Deposit Insurance Corporation
NOTICES
Meetings; Sunshine Act, 899

Federal Election Commission
RULES
Contribution and expenditure limitations and prohibitions:
Contribution by persons and multicandidate political
committees, 760

Federal Energy Regulatory Commission

RULES

Freedom of Information Act; implementation, 779
NOTICES

Meetings; Sunshine Act, 899

Federal Maritime Commission
PROPOSED RULES
Maritime carriers and related activities in foreign
commerce:
Filing of service contracts, etc.; recordkeeping, 809

Federal Mediation and Concillation Service

NOTICES

Agency information collection activities under OMB review,
864

Federal Reserve System

NOTICES

Federal Open Market Committee:
Domestic policy directives, 865

Financial Management Service
See Fiscal Service

Fiscal Service

NOTICES

Surety companies acceptable on Federal bonds:
Chilton Insurance Co., 897
Old Republic Surety Co., 897

Surety company application and renewal fees, 897

Fish and Wildlife Service

RULES

Endangered and threatened species:
Prairie bush-clover, 781

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
Pyrantel tartrate, 780 .
Color additives:
D & C Red Nos. 8 &9
Correction, 902

Foreign Claims Settlement Commission
NOTICES
Meetings; Sunshine Act, 901

Forest Service

NOTICES

Environmental statements; availability, etc.:
Tongass National Forest, AK, 811

Health and Human Services Department
See also Food and Drug Administration; Health Resources
and Services Administration; National Institutes of
Health
NOTICES
Organization, functions, and authority delegations:
Management Analysis and Systems Office et al., 866

Health Resources and Services Administration
NOTICES
Meetings; advisory committees:

January, 867

Housing and Urban Development Department
NOTICES
Agency information collection activities under OMB review,
867
Organization, functions, and authority delegations:
Assistant to the Secretary for Labor Relations; liquidated
damages, 868
Regional offices, etc.; order of succession—
New York, 868

Interior Department
See Fish and Wildlife Service; Land Management Bureau;
National Park Service

Internal Revenue Service
PROPOSED RULES
Income taxes:

Lobbying by public charities, 802

International Trade Administration
RULES
Export licensing:
Commodity control list—
Robots, controllers, end-effectors, related vision
systems and software, 776
NOTICES
Antidumping:
Brass sheet and strip from—
France, 812
Italy, 816
Sweden, 819
West Germany, 822
Impression fabric of man-made fiber from Japan, 826
Steel wire strand for prestressed concrete from Japan, 827
Viscose rayon staple fiber from Finland, 828
Countervailing duties:
Carbon steel products from—
Brazil, 829




L

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Contents )\

Industrial nitrocellulose from France, 833

Non-rubber footwear from Brazil, 843

Oil country tubular goods from—

Argentina, 846

Refrigeration compressors from Singapore, 848
Export privileges, actions affecting:

Valley Machine & Tool et al., 850
Applications, hearings, determinations, etc.:

H. Lee Moffit Cancer Center et al., 811

International Trade Commission
NOTICES
Import investigations:

Silica filament fabric from Japan, 870

Interstate Commerce Commission
NOTICES
Motor carriers:
Compensated intercorporate hauling operations, 870
Railroad operation, acquisition, construction, etc.:
Boston & Maine Corp. et al., 870
Keokuk Junction Railway, 871

Justice Department
See Foreign Claims Settlement Commission

Labor Department

See Employment and Training Administration; Employment
Standards Administration; Mine Safety and Health
Administration; Pension and Welfare Benefits
Administration

Land Management Bursau
NOTICES
Oil and gas leases:
Interior Board of Land Appeals (IBLA}; appeals filed by
associations cited as Satellite; review, 952
Realty actions; sales, leases, etc.:
Wyoming, 869
Resource management plans, etc.:
Jarbidge Resource Area, ID, 869

Management and Budget Office
NOTICES
Budget rescissions and deferrals, 964

Mine Safety and Health Administration

NOTICES

Petitions for mandatory safety standard modifications;
summary of affirmative decisions, 877

National Archives and Records Administration
RULES

Records management, 948

National Bureau of Standards
NOTICES
Information processing standards, Federal:
C programming language, 851
Meetings:
National Conference on Weights and Measures, 853
OSI implementors; workshop, 853

National Crédlt Union Administration
NOTICES
Meetings; Sunshine Act, 901

National Institutes of Health
NOTICES
Meetings:
National Heart, Lung, and Blood Institute, 867

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:

Gulf of Alaska groundfish, etc., 785

Pacific Coast groundfish, 790

National Park Service
NOTICES
Meetings:
Illinois and Michigan Canal National Heritage Corridor
Commission, 869

Nuclear Regulatory Commission
RULES
Privacy Act; implementation, 759
NOTICES
Meetings:
Reactor Safeguards Advisory Committee, 886
Applications, hearings, determinations, etc.:
Philadelphia Electric Co., 884
Southern California Edison Co., 884

Office of Management and Budget
See Management and Budget Office

Pension and Welfare Benefits Administration
NOTICES
Employee benefit plans; prohibited transaction exemptions:
Batterymarch Financial Management et al., 879
Bay Area Painters Pension Trust Fund et al., 881
Meetings:
Employee Welfare and Pension Benefit Plans Advisory
Council, 881

Postal Rate Commission
NOTICES
Meetings; Sunshine Act, 901

Presidential Documents
PROCLAMATIONS
Special observances:
Bowling Week, National (Proc. 5596), 755

Public Health Service
See Food and Drug Administration; Health Resources and
Services Administration; National Institutes of Health

Research and Special Programs Administration
NOTICES
Hazardous materials:

Applications; exemptions, renewals, etc., 893

Securities and Exchange Commission
NOTICES
Agency information collection activities under OMB review,
889
Self-regulatory organizations; proposed rule changes:
Municipal Securities Rulemaking Board, 889
National Association of Securities Dealers, Inc., 887

Small Business Administration
NOTICES
Meetings; regional advisory councils:
Vermont, 890
Washington, 830




VI Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Contents

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department
See Coast Guard; Federal Aviation Administration;
Research and Special Programs Administration

Treasury Department
See also Comptroller of the Currency; Fiscal Service;
Internal Revenue Service
NOTICES
Notes, Treasury:
D-1994 series, 897

United States Information Agency

NOTICES

Agency information collection activities under OMB review,
898

Separate Parts Irr This Issue

Part Il
Environmental Protection Agency, 924

Part il
National Archives and Records Administration, 948

Part IV
Department of the Interior, Bureau of Land Management,
952

Part V
Office of Management and Budget, 964

Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.




i }

Federal Register / Vol. 52, No. 8 / Friday, January 9, 1987 / Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

3 CFR

Proclamations:

oL R e R R L 755
7 CFR

Q075 seniccsssissrivgsns 757
910.... 755
DY snciansosaronsen 758
Proposed Rules:

1240.. 797
10 CFR

9

1O e 806

1 e e e 948
40 CFR

B e oassmhes 924

B0 e S s 809







Federal Register
Vol. 52, No. 6

Friday, January 9, 1987

Presidential Documents

Title 3—

The President

[FR Doc. 87-828
Filed 1-8-87; 11:00 am]|
Billing code 3195-01-M

Proclamation 5596 of January 7, 1987

National Bowling Week, 1987

By the President of the United States of America

A Proclamation

Bowling is the largest indoor participation sport in the United States. Some 70
million Americans take part each year, and millions more enjoy this exciting
sport on television. Bowling is an excellent form of exercise and recreation for
all people regardless of age.

Bowling is one of the oldest sports in the world. People have competed in
some form of bowling for thousands of years. Today, many different forms of
bowling are played in many cultures throughout the world.

Bowling has long been part of American life. Many immigrants brought
different forms of bowling from their homelands. The popularity of the legend
of Rip van Winkle shows that bowling has been part of our society since the
birth of our country.

The Congress, by Public Law 99-589, has designated the week beginning
January 4, 1987, as “National Bowling Week" and authorized and requested
the President to issue a proclamation in observance of this week.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning January 4, 1987, as National
Bowling Week. I call upon the people of the United States to observe that
week with appropriate observances and activities.

IN WITNESS WHEREOF, I have hereunto set my hand this seventh day of
January, in the year of our Lord nineteen hundred and eighty-seven, and of the
Independence of the United States of America the two hundred and eleventh.

Qs
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Federal Register
Vol. 52, No. 8

Friday, January 8, 1987

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
u.s.Cc. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are fisted in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 907
[Navel Orange Regulation 642]
Navel Oranges Grown in Arizona and

Designated Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SuMmMARY: Regulation 642 establishes
the quantity of California-Arizona navel
oranges that may be shipped to market
during the period January 9, 1987,
through January 15, 1987. Such action is
needed to balance the supply of fresh
navel oranges with the demand for such
period, due to the marketing situation
confronting the orange industry.

DATE: Regulation 642 (§ 907.942) is
effective for the period January 8, 1987,
through January 15, 1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, D.C. 20250,
telephone: 202-447-5697.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein,

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory action to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This rule is issued under Order No.
907, as amended (7 CFR Part 907),
regulating the handling of navel oranges
grown in Arizona and designated part of
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). This action is based upon the
recommendation and information
submitted by the Navel Orange
Administrative Committee and upon
other available information. It is found
that this action will tend to effectuate
the declared policy of the act.

This action is consistent with the
marketing policy for 1986-87 adopted by
the Navel Orange Administrative
Committee. The committee met publicly
on January 8, 1987, in Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended, by a vote of
7 to 4, a quantity of navel oranges
deemed advisable to be handled during
the specified week. The committee
reports that the market for navel
oranges has improved and demand is
good.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the act. To effectuate
the declared purposes of the act, it is
necessary to make thig regulatory
provision effective as specified, and
handlers have been apprised of such
provision and the effective time.

List of Subjects in 7 CFR Part 907
Marketing agreements and orders,
California, Arizona, Oranges (Navel).

1. The authority citation for 7 CFR
Part 907 continues to read:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.942 Navel Orange
Regulation 642 is added to read as
follows:

§907.942 Navel Orange Regulation 642.

The quantities of navel oranges grown
in California and Arizona which may be
handled during the period January 9,
1987, through January 15, 1987, are
established as follows:

(a) District 1: 1,404,531 cartons:

(b) District 2: Unlimited cartons;

(c) District 3: Unlimited cartons;

(d) District 4: Unlimited cartons.

Dated: January 7, 1987,
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service,

[FR Doc. 87-595 Filed 1-8-87; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 210
[Lemon Regulation 543]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Regulation 543 establishes

the quantity of fresh California-Arizona
lemons that may be shipped to market at
265,000 cartons during the period
January 11-17, 1987. Such action is
needed to balance the supply of fresh
lemons with market demand for the
period specified, due to the marketing
situation confronting the lemon industry.

DATES: Regulation 543 (§ 910.843) is
effective for the period January 11-17,
1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250,
telephone: (202) 447-5697.

SUPPLEMENTARY INFORMATIOMN: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 has
been determined to be a “non-major”
rule under criteria contained therein.
Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
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economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
group action of essentially small entities
acting on their behalf. Thus, both
statutes have small entity orientation
and compatibility.

This regulation is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
This action is based upon the
recommendation and information
submitted by the Lemon Administrative
Committee and upon other available
information. It is found that this action
will tend to effectuate the declared
policy of the Act.

This regulation is consistent with the
marketing policy for 1986-87. The
committee met publicly on January 6,
1987, in Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended, by a vote of 12to 1, a
quantity of lemons deemed advisable to
be handled during the specified week.
The committee reports that demand is
good and prices are steady.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the act. Interested
persons were given an opportunity to
submit information and views on the

regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, and Lemons.

1. The authority citation for 7 CFR
Part 910 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-874.

2. Section 910.843 is added to read as
follows:

§910.843 Lemon Regulation 543,

The quantity of lemons grown in
California and Arizona which may be
handled during the period January 11
through January 17, 1987, is established
at 265,000 cartons.

Dated: January 7, 1987.
Thomas R. Clark,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 87-596 Filed 1-8-87; 8:45 am]
BILLING CODE 3410-02-M

[Amdt. No. 5]
7 CFR Part 911

Limes Grown In Florida; Daily Pack-Out
Reports

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule requires lime
handlers to report to the Florida Lime
Administrative Committee the daily
pack-out of selected sizes of limes
during the March through June period
each season. An interim final rule
required handlers to report this
information to the committee from
March 20 through June 30, 1986, during
the 1986 shipping season, and during
March through June in subsequent
seasons. The size and price variation of
limes is greatest during the March
through June period of the marketing
season. The collection and
dissemination of this information has
assisted growers and handlers in
making better harvesting and marketing
decisions and will continue to do so.

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under § 3504(h)
of the Paperwork Reduction Act of 1980
(44 U.S.C. 3504(h)).

EFFECTIVE DATE: March 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffi, Chief, Marketing Order
Administration Branch, F&V, AMS,
USDA, Washington, DC 20250.
Telephone: (202) 447-5697.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major”
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Agricultural Marketing Agreement Act,
and rules issued thereunder, are unique
in that they are brought about through
the group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

The production area of Marketing
Order No. 911 consists of all of the State
of Florida except the area west of the
Suwanee River. Production for the 1985~
86 season totaled about 64,000 tons or
2.3 million bushels, of which 39,000 tons
or 1.4 million bushels went to fresh
market. The remaining 25,000 tons were
processed for juice. Total production
value was $21 million. It is estimated
that 26 handlers of Florida limes under
the marketing order for limes grown in
Florida will be subject to regulation
during the course of the current season.
In addition, there are approximately 263
growers in the production area. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.2) as those
having annual gross revenues for the
last three years of less than $100,000 and
agricultural service firms are defined as
those whose gross annual receipts are
less than $3,500,000. The great majority
of these firms may be classified as small
entities.

Pursuant to the requirements set forth
in the RFA the Administrator of AMS
has considered the economic impact on
small entities. The rule requires lime
handlers to report to the Florida Lime
Administrative Committee the daily
pack-out of certain sizes of limes during
March through June of each season. The
collection and dissemination of this
information during the four early months
of the shipping season should assist
growers and handlers in making better
harvesting and marketing decisions.

Individual handlers already keep
pack-out information for use in paying
growers. Hence, this additional
reporting requirement is expected to
have little effect on handler costs or
their reporting burdens under the
program. The added benefits of
disseminating this information
throughout the industry from March

.
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through June are expected to outweigh
any increased cost experienced by
handlers. This is reinforced by the
unanimous support for this action
expressed by the committee. Committee
administrative personnel gather this
information by telephone from
individual handlers. The total time
expenditure required of handlers should
not exceed six minutes per day.

Weekly pack-out information is
tabulated by size on a total industry
basis and disseminated along with the
volume shipped and price report
distributed to growers and handlers by
the committee. It has been and will
continue to be helpful to producers in
planning harvesting to obtain the sizes
desired in the marketplace. This helps
assure packers and shippers of the
desired sizes and helps them tailor
shipments to market needs. By
harvesting the sizes desired in the
marketplace growers should be able to
improve their returns. At the same time,
with the sizes desired in the
marketplace, shippers and packers
should be able to maximize shipments
and keep their customers satisfied.

Based on available information, it has
been determined that this rule will have
no significant economic impact on a
substantial number of small entities.

This action finalizes § 911.111 of
Subpart—Rules and Regulations (7 CFR
911.110-911.160). It requires handlers to
report specific pack-out information on a
daily basis to the Florida Lime
Administrative Committee during the
March through June period each season
to help growers make better harvesting
decisions and handlers to make better
marketing decisions. This action is
pursuant to the marketing agreement
and Order No. 911, both as amended,
regulating the handling of limes grown
in Florida. The program is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). The Lime
Administrative Committee, established
under the order, is responsible for its
local administration.

An interim final rule requiring
handlers to report daily pack-out
information of selected sizes from
March 20 through June 30, 1986, during
the 1986 shipping season and during
March through June each season
thereafter was published in the Federal
Register on March 27, 1986 (51 FR
10535). Interested persons were invited
to file comments on this action until
April 28, 1986. No comments were filed.

In the interim final rule, § 911.111(a)
read as follows: “sizes 28 and 32." Size
32 was a typographical error and is
being changed to the correct size, which
is size 36.

Based on the unanimous
recommendation of the committee, and
other information, it is hereby found that
this action, as hereinafter set forth, will
tend to effectuate the declared policy of
the Act.

List of Subjects in 7 CFR Part 911

Marketing agreements and orders,
Limes, Florida.

PART 911—LIMES GROWN IN
FLORIDA

1. The authority citation for 7 CFR
Part 911 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 801-674.

2. Section 911.111 (51 FR 10535, March
27, 1986) is revised to read as follows:

§911.111 Pack-out reports.

During the months of March, April,
May, and June of each year, each
handler shall, at the end of each day's
operation, report to the committee the
percent of that day's pack-out in the
following five size categories:

(a) Sizes 28 and 36,

(b) Size 42,

(c) Size 48,

(d) Size 54, and

(e) Sizes 63 and 72.

Dated: January 2, 1987.
Thomas R. Clark,
Acting Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
[FR Doc. 87-419 Filed 1-8-87; 8:45 am]
BILLING CODE 3410-02-M
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 9

Revision of Specific Exemptions

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations pertaining to specific
exemptions to the NRC's Systems of
Records. This amendment is necessary
to reflect the changes that have been
made to Part 9 following the revision
and republication of the NRC's Systems
of Records notices in their entirety in
September 1986 and to inform the public
of this administrative change to NRC
regulations.

EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Acting Chief, Rules
and Procedures Branch, Division of
Rules and Records, Office of

Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-492-7088.

SUPPLEMENTARY INFORMATION: On
September 19, 1986, the NRC Systems of
Records notices were revised and
republished in their entirety for the first
time in several years (51 FR 33150). Most
systems notices underwent some
revision, four of the systems were
revoked (NRC-1, 8, 7, and 23), and one
system of records (NRC-18) received a
new system name because it was
expanded to include both of the NRC's
investigative offices under a single
system notice. Prior to the revision, 10
CFR 9.95 contained a list of 15 NRC
systems of records that were exempt
from certain provisions of the Privacy
Act of 1974. The revocations of NRC-1,
Appointment and Promotion Certificate
Records; NRC-6, Development and
Advancement for Regulatory Employees
(DARE) Records; and NRC-23,
Personnel Research and Test Validation
Records; created the need to delete
those three system names from the list.
The list also needed to be revised to
reflect the change in system name for
NRC-18 (i.e., Office of Inspector and
Auditor Index File and Associated
Records became Investigative Offices
Index, Files and Associated Records).
Because this is an amendment dealing
with agency practice and procedures,
the notice and comment provisions of
the Administrative Procedure Act do not
apply pursuant to 5 U.S.C. 553(b)(A).
The amendment is effective upon
publication in the Federal Register.
Good cause exists to dispense with the
usual 30-day delay in the effective date
because the amendment is of a minor
and administrative nature dealing with a
matter of agency conduct, the revision
and republication of the NRC Systems of
Records and its impact on the
information contained in § 9.95.

Environmental Impact—Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).
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List of Subjects in 10 CFR Part 9

Freedom of information, Penalty,
Privacy, Reporting and recordkeeping
requirements, Sunshine Act.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is adopting the following amendment to
10 CFR Part 9.

PART 8—PUBLIC RECORDS

1. The authority citation for Part 9
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2. Section 9.95 is revised to read as
follows:

§9.95 Specific exemptions.

The following records, contained in
the designated NRC Systems of Records
(NRC-5, NRC-9, NRC-11, NRC-18,
NRC-22, NRC-28, NRC-29, NRC-31,
NRC-33, NRC-37, NRC-39, and NRC—40)
are exempt from 5 U.S.C. 552a(c)(3), (d),
(e)(i). (e)(4) (G). (H), (1), and (f) in
accordance with 5 U.S.C. 552a(k). Each
of these records is subject to the
provisions of § 9.61:

(a) Contracts Records Files, NRC-5;

(b) Equal Employment Opportunity
Records Files, NRC-8;

(c) General Personnel Records
(Official Personnel Folder and Related
Records), NRC-11;

(d) Investigative Offices Index, Files,
and Associated Records, NRC-18;

(e) Personnel Performance Appraisals,
NRC-22;

(f) Recruiting, Examining, and
Placement Records, NRC-28;

(g8) Document Control System, NRC~
29;

(h) Correspondence and Records
Branch, Office of the Secretary, NRC-31;

(i) Special Inquiry File, NRC-33;

(j) Information Security Files and
Associated Records, NRC-37;

(k) Personnel Security Files and
Associated Records, NRC-39; and

(1) Facility Security Support Files and
Associated Records, NRC—40.

Dated at Bethesda, MD, this 24th day of
December 1986.

For the Nuclear Regulatory Commission.
Victor Stello, Jr.,

Executive Director for Operations.
[FR Doc. 87460 Filed 1-8-87; 8:45 am]
BILLING CODE 7590-01-M

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 102, 103, 104, and
110

[Notice 1987-1]

Contribution and Expenditure
Limitations and Prohibitions;
Contributions by Persons and
Multicandidate Political Committees

AGENCY: Federal Election Commission.

ACTION: Final rule; Transmittal to
Congress.

summMARY: The Commission’s
regulations governing contributions by
persons and multicandidate political
committees at 11 CFR 110.1 and 110.2
have been revised and transmitted to
Congress pursuant to 2 U.S.C. 438(d).
These regulations implement the
contribution limitations established by 2
U.S.C. 441a(a) (1) and (2), provisions of
the Federal Election Campaign Act of
1971, as amended (“the Act” or
“FECA"), 2 U.S.C. 431 et seq. The
revisions clarify the scope of the
contribution limitations prescribed by
each section, and resolve several issues
which have arisen since the regulations
were originally promulgated in 1977,
These issues concern designation,
redesignation and reattribution of
contributions, net debts outstanding,
spousal and joint contributions, the date
of making a contribution, and
partnership contributions. In addition,
the Commission has made several
corresponding revisions to 11 CFR
100.7(c), 100.8(c), 102.9, 103.3 and
104.8(d) to bring those provisions into
conformity with the amendments to 11
CFR 110.1 and 110.2. Further information
on these revisions is provided in the
supplementary information which
follows.

DATES: Further action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative
days pursuant to 2 U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT:
Susan E. Propper, Assistant General
Counsel, 999 E Street, NW., Washington,
DC 20463, (202) 376-5690 or toll free
(800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is publishing today the final
text of revised rules governing
limitations on contributions by persons
and multicandidate political committees
at 11 CFR 110.1 and 110.2. The
Commission is also publishing
conforming amendments to §§ 100.7,
100.8, 102.9, 103.3 and 104.8 to reflect the
changes made in the contribution
limitation regulations.

On April 17, 1985 the Commission
issued a Notice of Proposed Rulemaking
seeking comments on proposed
revisions to these regulations. 50 FR
15169. Thirteen comments were received
in response to the Notice. On October
16, 1985 the Commission held a public
hearing on the proposed regulations.

2 U.S.C. 438(d) requires that any rule
or regulation prescribed by the
Commission to carry out the provisions
of Title 2, United States Code, be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate prior to final promulgation.
These regulations were transmitted to
Congress on January 6, 1987,

Explanation and Justification

The two principal areas in which the
rules published today differ from the
previous rules concern redesignation of
contributions for different elections and
reattribution of contributions to different
contributors. See 11 CFR 110.1(b)(5) and
110.1(k). The Commission has adopted
specific procedures whereby political
committees may seek and obtain from
contributors redesignations and
reattributions of certain contributions
that would otherwise be illegal. Under
the revised rules, the timing and
operation of the redesignation process is
consistent with the timing and operation
of the reattribution process. This allows
political committees to seek
redesignation, reattribution, or a
combination of both in a single written
request to a contributor.

After considering the public
comments and testimony on the net
debts outstanding rule and the
aggregation of contributions rule, the
Commission has decided to retain its
longstanding approach in these areas.
See 11 CFR 110.1(b)(3) and 110.1(h). The
Commission has concluded that the net
debts provision is based on the FECA's
requirement that the contribution limits
apply on a per election basis, and that
this rule correctly interprets the
statutory requirement that contributions
be made with respect to and for the
purpose of influencing particular
elections. Consequently, the
Commission reaffirms today its position
that it cannot adopt an approach which
places fewer restrictions on the timing
or receipt of contributions absent
statutory changes.

Section 110.1 Contributions by persons
other than multicandidate political
committees.

This section has been substantially
revised to resolve several issues that
have been raised during the
administration and enforcement of these
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provisions since they were promulgated
in 1977. In addition, § 110.1 has been
retitled “"Contributions by persons other
than multicandidate political
committees” to reflect that several
provisions pertaining to multicandidate
committees have been removed from

§ 110.1 and placed in § 110.2.

Section 110.1(a) Scope.

A new "Scope" paragraph has been
included in § 110.1 to provide a
statement as to who is subject to the
contribution limitations of this section,
Paragraph 110.1(a) clarifies that the
ability to make contributions under this
section does not apply to corporations,
labor organizations, f nationsls or
other entities prohibited
contributing to federal candidztes. The
new “Scope” provision has been added
to eliminate any confusion that could
arise from the inclusion of these entities
in the definition of person in 2 U.S.C.
431(11).

Section 110.1(b} Contributions to
candidates; designations; and
redesignations.

Revised § 110.1(b)(1) follows current
§ 110.1(a)(1).

Revised § 110.1(b)(2) generally follows
current § 110.1(a)(2) in defining the term
“with respect to any election.” A new
sentence has been added to
§ 110.1(b)(2)(i) encouraging contributors
to supply written designations for their
contributions. Written designations
ensure that the contributor's intent is
clearly conveyed to the recipient
candidate or committee. Moreover,
written designations promote
consistency in reporting by the recipient
committee and the contributor, where
the contributor is a political committee
subject to the limitations of § 110.1. For
these reasons, written designations are
strongly encouraged, although they are
not required. However, a designation
would be required if the contributor
wishes to make a contribution for an
election other than the next upcoming
election.

With regard to undesignated
contributions, revised § 110.1(b)(2)(ii)
requires that they be counted toward the
contributor's limit for the next election
for that Federal office after they are
made. Current § 110.1{a)(2)(ii) (A) and
(B) state that undesignated contributions
are counted toward the primary election
if made on or before that election, and
are counted toward the general election
if made after the date of the primary
election. Since the current language does
not address several situations, it is being
revised to provide that undesignated
contributions simply count against the
limits for the next election, whichever

election that may be, even if the next
election is not in the same election
cycle.

Paragraph 110.1(b})(3) reaffirms and
clarifies the Commission's position as to
the circumstances in which
contributions for a particular election
may be made and accepted after the
election has taken place. Having
considered the public comments on this
issue, the Commission had decided to
continue its previous policy of
permitting post-election contributions
only to the extent that the candidate’s
authorized campaign committee has net
debts outstanding from that particular
election. Paragraph 110.1(b)(3)(i)
clarifies that this rule applies to all
elections, not just primaries. See AQ
1977-24.

The approach embodied in
§ 110.1(b)(3) is based on the
Commission’s interpretation of specific
statutory language. The FECA defines
“contribution” as being “for the purpose
of influencing any election for Federal
office.” 2 U.S.C. 431(8). Furthermore,
section 441a(a) (1)(A) and (2){A) of the
FECA limits the amounts that may be
contributed “with respect to any
election for Federal office.” 2 U.S.C.
441a(a) (1)(A) and (2)(A). The
Commissicn believes that funds given to
a candidate after an election is over
cannot meet the Act's requirements that
contributions be made with respect to
and for the purpose of influencing that
election unless they could be used to
retire outstanding debts from that
election. Absent such debts,
contributions to past elections would, in
reality, influence future elections.
Hence, the net debts rule, by
effectuating the contribution limits,
furthers the fundamental goal of the
FECA, which is to protect the integrity
of the electoral process.

The Commission received numerous
public comments on the net debts
regulation. The responses were divided
between those who favored retaining
and strengthe the net debts rule and
those who a against such
restrictions on post-election
contributions, The Commission
considered an approach which would
have permitted both primary and
general election contributions to be
made up to the date of the general
election, but would have permitted them
after that date only to the extent of net
debts outstanding. The Commission
concluded, however, that such an
approach would not be consistent with
the Act's per election contribution
limitations, and would require new
legislation establishing contribution
limits on an election cycle basis. Thus,
the Commission rejected this avenue, as

being beyond the Commission's
regulatory authority under the current
statute.

Paragraph 110.1(b)(3)(i) explains how
candidates should handle post-election
contributions that cannot be accepted
because they have no net debts
outstanding. This provision is based on
the principle established by the 1974
legislative history that “Individuals
cannot give to any candidate or political
committee supporting that candidate
more than $1,000 for each election in
which the candidate participates. . .
120 Cong. Rec. S18,525 (daily ed. Oct. 8,
1974) (Statement of Sen. Cannon
summarizing the Conference Committee
Report, emphasis added). Paragraph
110.1(b)(3)(i) is also consistent with the
Commission's interpretation of the
current net debts rule. For example, the
Commission has stated that where a
general election is held, but the
candidate does not participate in that
election, no separate contribution limit
for that general election is available to
contributors. AOs 1986-17, 1985-41, and
1980-122; cf. AO 1982-49 (no separate
contribution limit is available where the
primary election was cancelled) and AO
1980-68 (a candidate must return
contributions for a primary runoff
election in which the candidate does not
participate).

Paragraph 110.1(b)(3)(i) explains the
campaign committee's options when it
receives post-election contributions in
the absence of or in excess of net debts
outstanding. Within ten days of receipt,
the committee must either deposit the
contribution or return it to the
contributor. If the treasurer chooses to
deposit the contribution, then within
sixty days of receipt, the treasurer must
do one of the following: (1) Refund the
contribution to the contributor; (2)
Obtain a redesignation for a different
election; or (3) Obtain a reattribution to
a different contributor in combination
with a redesignation for a different
election. It should be noted that a
reattribution alone would not be
sufficient, since neither contributor
could make post-election contributions
in the absence of net debts outstanding.
However, the contribution could be
accepted if it was first reattributed to
another contributor, and then
redesignated for a different election. The
redesignation and reattribution
procedures are explained more fully
below. For the purposes of these
regulations, contributions are “returned”
when the negotiable instrument
comprising the contribution is sent back
to the contributor instead of being
deposited. Contributions are “refunded"
when the recipient committee sends the

"
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contributor a check for the amount of
the contribution which had been
previously deposited.

Paragraph 110.1(b)(3)(ii) provides
candidates and campaign committees
with guidelines for determining whether
they have net debts outstanding from a
particular election. It defines "net debts
outstanding” as total unpaid debts and
obligations incurred with respect to a
particular election minus cash on hand
and receivables available to pay those
expenses as of the date of the election.
The definition of cash on hand in
revised § 110.1(b)(3)(ii) parallels the
definition in current § 104.3(a)(1) with
one minor exception. In § 110.1(b)(3)(ii)
committee investments are valued at
fair market value, not at cost, since the
fair market value more accurately
reflects a committee's financial position.
In calculating election-related expenses,
a candidate who will not be
participating in the next election, or
whose authorized committee is
terminating, may include necessary
winding down costs. However, a
candidate who will be running in the
next election may not include such costs
because he or she is not terminating
political activity. It would be difficult to
distinguish post-election expenses
legitimately related to that election from
expenses that are intended to benefit
the candidate in future elections. The
Commission also considered and
rejected inclusion of a committee’s
assets in the net debts formula. One
public comment noted that including
assets could force committees to
liquidate those assets to pay their debts.

Paragraph 110.1(b)(3)(iii) provides that
the net debts outstanding figure, initially
calculated as of the date of the election,
shall be adjusted as updated financial
information becomes available.
Campaign committees may retain and
use designated post-election
contributions so long as they have net
debts outstanding from that election at
the time the contributions are received.
Once a committee's net debts have been
extinguished, any contributions
designated to pay those debts must be
returned, refunded, redesignated or
reattributed. If a campaign committee
receives several contributions on the
same date, which exceed the amount
needed to retire its net debts, the
committee may choose either to accept a
proportionate amount of each
contribution, or to accept some
contributions in full and return, refund,
or seek redesignation or reattribution of
the others.

Finally, § 110.1(b)(3)(iv) has been
included in the net debts provision to
clarify that candidates who participate

in the general election may pay their
primary election debts with funds
properly received for the general
election.

To demonstrate how the net debts
outstanding rule operates, the
Commission has prepared the following
hypothetical example:

Illustration

On May 6, 1986 the Candidate wins
the primary election. As of that day, the
Candidate’s principal campaign
committee's financial position is as
follows:

Outstanding Balance on Loans..... $60,000
Other Unpaid Debts and Obli-

gations 15,000
Cash on Hand and Receivables ... 35,000

1. To determine the committee's net
debts outstanding, the treasurer should
begin by calculating the total amount of
primary related debts and obligations
owed by the committee as of the date of
the primary. This amount is $60,000 plus
$15,000, or $75,000. Please note that total
primary debts and obligations should
not include any expenses that have been
incurred solely with respect to the
general election.

2. Next, the treasurer should subtract
cash on hand and receivables from total
debts. This amount is $75,000 minus
$35,000, or $40,000. Hence, the
Committee has $40,000 of net debts
outstanding as of May 6, 1986. Please
note that for purposes of this calculation
cash on hand need not include
preprimary contributions that are
specifically designated for the general
election and separately accounted for in
accordance with 11 CFR 102.9(e). (If the
candidate had not won the primary, the
calculation could not include
contributions designated for the general,
although the candidate could seek
redesignation from those contributors
who had not reached their contribution
ceilings for the primary election.)

3. Between May 6, 1986 and May 30,
1986 the Committee receives $33,000 of
designated primary contributions.
(Undesignated contributions made after
May 6, 1986 count toward the general
election and do not automatically
reduce the amount of net primary debts.
However, the Committee may use such
funds to pay primary debts if the
undesignated contributions are properly
received for the general election.) During
this time period the Committee receives
an additional bill for primary-related
expenses in the amount of $2000. The
adjusted amount of net debts
outstanding on May 30, 1986 is $9,000,
which was calculated as follows:

Previous net debls ... $40,000

Additional bill........ccciceieninieriens +2.000
42,000

Additional primary contribu-
€05 11, e i .. —33.000
Adjusted net debts ... 9.000

4. On June 1, 1986 the Committee
receives several contributions
designated for primary debt retirement
totalling $10,000. The Committee may
accept only $9,000 for the primary
election, since it has $9,000 of net
primary debts on June 1, 1986. Hence the
Committee has two options: (1) The
Committee can accept 80% of each
contribution and refund the other 10%.
In addition, the candidate may ask the
contributors to redesignate the
remaining 10% of their contributions for
the general election, assuming this
would not cause them to exceed their
general election contribution limits. (2)
In the alternative, the Committee can
accept some primary contributions in
full and refund or seek redesignations
for the others, so long as only $9000 is
accepted and $1000 is refunded or
redesignated. Note that the Committee
may obtain redesignations for the
general election because the Candidate
won the primary. If the Candidate had
lost, this option would be foreclosed.
Note also that the Committee may
obtain redesignations for an election in
a previous election cycle so long as the
Committee has net debts outstanding as
of the date it receives the redesignation.

New § 110.1(b)(4) follows current
§ 110.1(a}(2)(li) by providing that
designations of contributions for
particular elections must be made in
writing. The designation must appear on
the check, money order, or other
negotiable instrument, or in an
accompan writing signed by the
contributor. Commission will 2lso
consider a contribution redesignated in
accordance with 11 CFR 110.1(b){5} to be
properly designated, whether or not the
contribution was originally designated.

These guidelines clarify that
designations must be made by the
contributor and not the recipient
committee. They are also intended to be
responsive to questions regarding the
timing of the designation and whether
the designation has to appear on the
written instrument. The Commission has
also revised 11 CFR 102.9(e) to refer to
contributions designated in writing by
the contributor, to eliminate any
apparent conflict as to who may provide
designations.

The Commission has considered and
rejected a suggestion to aiiow
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contributors that are political
committees to designate their
contributions by indicating on the
reports they file with the Commission
whether the contribution is for the
primary or general election. A serious
drawback to such a system is that the
designation information would not be
communicated to the recipient
candidate or committee. This may lead
to conflicts as to how the designated
contribution is reported by the recipient
committee and the donor, when the
donor is a reporting entity. See, e.g.,
Antesh v. FEC, 599 F. Supp. 850 (D.D.C.
1984). In addition, individual
contributors could not designate their
contributions in this manner because
they are not required to file reports. The
Commission believes that all
contributors should follow the same
designation procedures. Therefore, the
Commission has decided that the
written designation must be sent by the
contributor to the candidate or political
committee at the time the contribution is
made. However, contributors may make
subsequent redesignations, provided
that certain requirements discussed
below are satisfied.

A guestion has also been raised as to
whether contributions received in
response to a solicitation for a particular
election should be considered to be
designated for that election. Under new
§ 110.1(b){4), the contributor would be
able to effectuate a designation by
returning a preprinted form supplied by
the soliciting committee that clearly
states the election to which the
contribution will be applied, provided
that the contributor signs the form, and
sends it to the committee together with
the contribution.

New § 110.1(b)[5) sets forth
procedures under which a contribution
made for & particular election may be
redesignated by the contributor for a
different election. Under the new
regulations, the recipient candidate or
his or her authorized political committee
may ask the contributor for a
redesignation in three situations: (1) The
contribution, either by itself or when
added to other contributions from that
person, exceeds the contribution
limitations for a particular election; (2)
The contribution cannot be accepted
because it was made after the election
for which it was designated, and there
are no net debts outstanding from that
election; or (3) The contribution is
undesignated and will count toward the
contributor's limit for the next election,
but the candidate wishes to count it
loward a previous election for which the
candidate has net debts outstanding.
However, the new redesignation rule

does not permit committees to seek
redesignation for contributions
prohibited by 2 U.S.C. 441b, 441c, 441e,
or 441f. Finally, committees do not need
to seek or obtain a redesignation when a
contribution can be properly accepted
for a particular election, but the
committee does not need to use it for
that election, and wishes to apply it
toward expenditures for another
election. See, e.g., AO 1981-9.

The issue of whether to permit
redesignations was raised for public
comment in the April 17, 1985 Notice of
Proposed Rulemaking because this is an
area of concern to candidates. See, e.g.
AO 1984-32. Several public comments
favored the concept of redesignation,
but differed as to the specific approach
to be adopted. The Commission has
decided to adopt a system which
permits candidates to seek
redesignation of contributions for
different elections. By allowing
redesignation, the Commission is
attempting to encourage candidates to
pay their campaign debts by eliminating
the need to refund impermissible
contributions and then solicit
contributions for another election.

New § 110.1(b){5)(ii) establishes the
procedures for making redesignations,
These new procedures provide a sixty
day period from the date a treasurer
receives a contribution within which the
treasurer must examine the contribution
for compliance with the contribution
limits, make a written request for
redesignation if necessary and receive
the written redesignation from the
contributor. If the redesignation is not in
writing, or is not received within the
required sixty day time frame, the
contribution must be refunded. Written
redesignations signed by the contributor
are required to ensure that they
effectuate donor intent and to aid
accurate recordkeeping and reporting.

The Commission has considered
various public comments as to the
appropriate time limit for obtaining
redesignations. Current § 103.3(b)(2)
simply requires the return of
contributions within a reasonable time if
they cannot be determined to be legal.
The new sixty day time limit established
by the Commission represents a balance
between the need to establish a realistic
deadline, on the one hand, and the need
to resolve the problems created by
excessive contributions as quickly as
possible, on the other hand. The sixty
day deadline applies to redesignations
under § 110.1{b)(5), reattributions under
§ 110.1(k) and refunds of excessive
contributions under § 103.3(b)(3). The
sixty day period begins on the date the
treasurer of the committee receives the

original contribution. The Commission
considered beginning the time period on
the date of deposit but rejected that
approach because committees are
required to report the date of receipt.
The Commission also considered
establishing an interim thirty day period
in which the recipient must aggregate
contributions from the same contributor,
and calculate net debts outstanding, if
necessary. Although the Commission did
not adopt the interim deadline, in order
for political committees to be able to
obtain contributor redesignations within
the sixty day period, they are
encouraged to perform their required
aggregations and net debts calculations
within thirty days after receiving a
contribution. The Commission did adopt
a thirty day time limit for refunding
contributions from corporations, labor
organizations, foreign nationals, and
Federal contractors. See revised 11 CFR
103.3(b)(1).

The new procedures for redesignating
contributions for different elections may
be invoked only by authorized
committees, because other political
committees do not receive contributions
on a per election basis.

Paragraph 110.1(b)(5)(iii) establishes
two limitations on redesignation. First,
contributions redesignated for previous
elections must comply with the net
debts outstanding rule at § 110.1(b)(3).
Second, a redesignation for a different
election is not permitted if it would
result in an excessive contribution being
made for that election. These
restrictions prevent the redesignation
procedures from being used to
circumvent the contribution limitations
established by the FECA.

Finally, the Commission has adopted
new guidelines for reporting
redesignated contributions and
maintaining adequate records of
redesignations. The recordkeeping
provision is located in new § 110.1(1),
and the reporting provision may be
found at revised § 104.8(d). These are
discussed more fully below.

New § 110.1(b)(6) specifies that a
contribution is considered to be made
when the contributor relinquishes
control over the contribution. This
provision was added to the regulations
because the timing of a contribution is of
significance in several situations. For
example, the date on which an
undesignated contribution is made will
determine whether the contribution
counts against the contributor's limit for
the primary or general election. The date
also affects whether the net debts
outstanding rule at § 110.1(b)(3) is
triggered, use if a contribution is
made on or before the date of a
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particular election, it will not be subject
to a net debt test even though it is
received after the election.

The Commission sought comment on
several alternative dates, including the
date the contributor relinquished control
over the contribution, the date of
receipt, the date appearing on the check
or negotiable instrument, and the date of
deposit. The public response reflected
no consensus as to which approach
should be taken.

This has been an area of considerable
difficulty for the Commission, as there
are drawbacks to each of the alternative
dates that could be selected.
Nonetheless, this is an important
question to resolve. Accordingly. the
Commission has decided that a
contribution shall be considered to be
made when the contributor relinquishes
control over the contribution. New
§ 110.1(b)(6) explains that relinquishing
centrol occurs when the contribution is
delivered to the candidate, or to the
political committee, or to an agent of the
political committee. If the contribution is
mailed to the candidate or political
committee, it is considered to be made
on the date of the postmark, regardless
of whether it was sent by registered,
certified or first class mail. New
§ 110.1(b)(6) also specifies that in-kind
contributions are considered to be made
on the date that the goods or services
are provided by the contributor.

The approach taken in the new rules
is based on the premise that the FECA
establishes different dates for the
making and receipt of contributions.
This will, in some instances, result in
reporting discrepancies when the donor
and the recipient are both reporting
political committees. Committees
making contributions will report the
date of making on Schedule B (Itemized
Disbursements), and committees
receiving contributions will report the
date of receipt on Schedule A (Itemized
Receipts). Although the Commission
believes that two different dates are
mandated by the Act, difficulties can
arise when the two dates straddle an
election, thereby causing the
contribution to be reported
inconsistently. This problem may be
compounded by the existence of a
significant delay between the date on
the check or negotiable instrument and
the date of deposit. When such a
discrepancy is investigated, the
contributor, the recipient, and any
intermediaries are responsible for
establishing that the date they each
reported is correct, and that they
complied with the time limits for
forwarding and depositing contributions,
where applicable. See 11 CFR 102.8{a)

and 103.3(a). They may rely on evidence
such as a contemporaneous log
recording the dates on which
contributions are made or received, a
date stamp marking when contributions
are received, and the return receipts for
contributions sent by registered or
certified mail. Hence, these questions
will be resolved on a case-by-case basis.
The potential difficulties that could
result from these situations lead the
Commission to strongly encourage
contributors to provide designations.

The Commission also sought public
comment as to whether the regulations
should define who is an agent for
purposes of receiving contributions on
behalf of a candidate or committee. Two
comments stated that the term “‘agent”
is self-explanatory and that a definition
is unnecessary. The Commission agrees
with these comments and has decided
not to define “agent” in these
regulations. Should “agency™ questions
arise in particular cases, they can be
resolved in accordance with established
law in this area.

Section 110.1(c) Contributions to
political party committees

Paragraph 110.1(c) generally follows
current § 110.1(b) by implementing the
statutory $20,000 per year limitation on
contributions by persons to political
committees established and maintained
by national political parties. This
provision has been modified to clarify
that the national committee of a political
party may receive contributions up to
$20,000 even if it is the authorized
committee of a Presidential candidate
under 11 CFR 8002.1(c). However, this
provision does not permit a contributor
to donate $20,000 to the Presidential
candidate. A national committee acting
as a Presidential candidate's authorized
committee must keep separate accounts
for the Presidential campaign. 11 CFR
102.12. The Commission did not receive
any public comments regarding
§ 110.1(c) or the clarification.

Section 110.1(d) Contributions to other
political committees

Paragraph 110.1(d) combines current
paragraphs (c) and (d) into one new
provision. This new paragraph follows
the current regulations by restating the
statutory limitation of $5,000 per year for
contributions made to other political
committees, including contributions to
political committees making
independent expenditures under 11 CFR
Part 109. None of the public comments
received addressed this provision.

Section 110.1(e) Contributions by
partnerships

Paragraph 110.1(e) generally follows
the current rule by providing that
contributions made by a partnership are
attributable to the individual partners
either in direct proportion to their shareg
of the partnership profits or according to
an agreement made by the partners.
This paragraph has been revised slightly
to clarify that such contributions are
attributable to both the partnership and
the individual partners.

The rule also clarifies that a corporate
partner may not make contributions to
federal candidates, and that the
corporate partner's portion of the
partnership profits or losses must not be
affected by the partnership’s political
contributions. See AOs 1982-63, 1981-56,
1981-54 and 1980-132. In response to a
concern raised by one comment, the
Commission considered whether to
require all contributing partners to sign
the written instrument or an attached
writing. The Commission has concluded
that such a requirement would be
burdensome for many partnerships and
would duplicate the attribution
instructions that the partnership must
already provide. Accordingly, new
§ 110.1(k), which sets forth signature
requirements for joint contributions,
states that the signature of each
contributing partner is not required.

The Commission considered several
alternatives to the dual attribution rule
for partnership contributions, and
received a wide range of responses to ils
suggestions. One approach was to
attribute contributions to the
partnership but not to its partners if the
amount attributable to individual
partners would be less than $50 or $100.
However, this approach would be
inconsistent with many state laws and
the approach taken by the Internal
Revenue Code, under which charitable
contributions are considered to be made
by a partnership on behalf of the
partners, and are deductible only by the
partners. 26 U.S.C. 701, 702 and 703.
There is also no legal basis for
exempting small contributions from dual
attribution.

The Commission also considered
eliminating the limitation on partnership
contributions and attributing the
contributions only to the individual
partners, thereby allowing partnerships
to contribute as much as all their
individual partners combined could
contribute. The Commission concludes
that this approach would be in conflict
with the FECA because a partnership is
a “person” under 2 U.S.C. 431(11)
Consequently, a partnership is

c«cO s ew N

-

Y

e e Nl I+ e TSyl e~ L e~ -y B~ NN

o N Pa

PP ARy O sy P



)

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Rules and Regulations

prohibited from contributing more than
$1,000 to a federal candidate. Thus, the
Commission has decided to retain the
prior dual attribution rule. It has worked
well in the past, and it ensures that
members of a partnership do not receive
the benefit of an additional contribution
ceiling that is not available to others
who do not belong to a partnership.

The Commission also sought public
comment on several related partnership
issues, such as whether a partnership
should be treated as a conduit or
political committee if it establishes a
contribution program to facilitate the
making of political contributions by its
partners. Another question presented
was how to treat the partnership’s
payment of its political committee’s
administrative expenses. These
questions were addressed in AOs 1984
18, 1982-63, 1982-13, 1981-56, 1981-54,
1981-50 and 1980-72. The public
comments that responded to these
concerns opposed treating partnerships
as conduits, and were divided as to the
questions regarding political committees
formed by partnerships. Upon further
consideration, the Commission has
decided not to issue general rules in this
area because it has been the
Commission's experience that such
questions are best resolved on a case-
by-case basis. The Advisory Opinion
process affords an epportunity to
consider the particular circumstances of
each case.

Section 110.1(f} Contribations to
caadidates for more than one federal
office.

Section 110:1(f) follows the current
rule in setting forth the conditions under
which a contributor may give up to
$1,000 for each election for each office
when a candidate runs for more than
one federal office. Although no
substantive revisions have been made,

this provision was slightly reworded for
clarity,

Section 110.1{g) Contributions to retire
pre-1975 debts.

Section 110.1(g) follows the current
rule by providing that contributions
designated to retire debts from elections
held prior to January 1, 1975 are not
subject to the limitations of Part 110, and
that contributions to retire debts
resulting from elections held after
December 31, 1974 are subject to 11 CFR
Part 110. The amended provision is
identical to the current rule except that
the title was revised and the phrase
“clearly designated” was replaced by
the phrase “designated in writing”,
which is defined in new § 110.1(b)(4).

Section 110.1(h) Contributions to
committees supporting the same
candidate.

Section 110.1(h) remains the same as
the wording of the current provision.
This section governs the circumstances
under which contributions to a
candidate and his or her authorized
campaign committee(s) must be
aggregated with contributions to other
political committees for purposes of the
contribution limits of § 110.1.

In the Notice of Proposed Rulemaking,
the Commission sought comment on
several possible revisions to § 110.1{h).
Several of the public comments were
based on the mistaken impression that
the proposals represented an attempt to
require such aggregation for the first
time. The Commission notes that the
aggregation provision has been in the
regulations continucusly since they
were promulgated in 1877, and has been
interpreted and applied in a variety of
situations over the years. E.g., Policy
Statement 1976-46; re: AOR 1976-20, AO
1984-2; and MUR 1414. The aggregation
provision is based on the legislative
history to the 1976 Amendments to the
FECA. HR. Conf. Report No. 84-1057,
84th Cong., 2d Sess. 57-58 (1976). Having
considered the public comments and
testimony, the statutory language and
legislative history of the FECA, the
Commission has decided to retain the
current wording of the aggregation rule
to assure that there is no
misunderstanding as to the
Commission's intention to adhere to its
longstanding policy in this area.

Section 110.1[i) Contribution by
spouses and minors.

Paragraph 110.1{i)(1) explains that the
contribution limitations apply separately
to each spouse, even if only one spounse
has income. It has been revised from
current § 110.1(i)(1) to apply to all
political contributions by spouses, not
just contributions made to candidates.
Although the Commission considered
whether to delete this provision, it
decided not to because it provides
helpful guidance, and because deletion
might create the misleading impression
that both spouses would no longer enjoy
separate contribution limits.

Similarly, § 110.1{i){2) has been
revised to specifically permit minor
children to contribute to political
committees under certain conditions.
Although the Notice of Proposed
Rulemaking raised the question of
revising the la i
contributions made from the proceeds of
a trust, that language is being retained
because it has not presented problems
to date.

Section 110.1(j) Application of
limitations to elections.

Paragraph 110.1(j){1) generally follows
the current provision. A cross reference
to the definition of “election” at 11 CFR
100.2 has been included in § 110.1(j)[1).

Paragraph 110.1(j)(2) generally follows
the current provision in stating that an
election in which a candidate is
unopposed is considered to be a
separate election.

Paragraph 110.1(j)(3) has been revised
to provide separate contribution limits
for general elections that are not held
because the candidate received a
majority of votes in a previous election,
and for general elections that are not
held because the candidate is
unopposed. This provision follows the
current rule by providing a separate
contribution limit for primaries that are
not held because the candidate is
unopposed. In all these situations, the
date on which the election would have
been held is considered to be the date of
the election. These revisions are
consistent with Commission policy to
permit separate contribution limits in
these situations. See AQ 1984-54.

In the Notice of Proposed Rulemaking,
the Commission raised the question of
whether the changes to § 110.1(j)(3)
necessitate any amendments to 11 CFR
104.5{a) regarding the filing of pre- and
post-election reports. The Commission
has concluded that current § 104.5(a)
adequately alerts candidates and their
authorized committees to their
obligation to file such reports. See AO
1986-21.

New § 110.1(j}(4) addresses the
situation in which a primary election is
not held because the nominee was
selected by a caucus or convention
having authority to nominate under
State law. In that situation, § 110.1(j)(4)
provides that there is no separate
contribution limit with respect to the
primary election. Hence, the candidate
is required to refund or seek
redesignation of primary contributions if
the contributors have exhausted their
contribution limits for the caucus or
convention. This new provision is
consistent with the Commission's
decision in AO 188249,

Section 110.1(k) Joint contributions
and reattribution.

New § 110.1(k) governs contributions
made by more than one person in a
single written instrument. In drafting
this provision, the Commission has
included in the regulations for the first
time specific regulatory |
permitting after the fact reattributions of
contributions to other contributors. This
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provision also sets forth requirements
for making valid joint contributions.

Section 110.1(k)(1) continues the
current requirement that joint
contributions include the signature of
each contributor on the check, money
order, or other negotiable instrument, or
in a separate writing. The Commissijon
received two public comments objecting
to the joint signature requirement on the
grounds that it may be burdensome for
recipient committees to obtain
additional signatures. Although some
additional effort may be required, the
contribution cannot be considered to be
made by more than one person unless
there are two signatures. See AO 1980~
67. The dual signature requirement
provides evidence of donative intent on
the part of each person whose name
appears on an instrument drawn on a
joint account. It also affords an
opportunity for the contributors to
indicate the proper attribution if equal
attribution is not intended. Finally, the
joint signature requirement reduces the
opportunity for contributions to be made
in the name of another, which is
prohibited by 2 U.S.C. 441f, For these
reasons, the Commission has decided to
retain the joint signature requirement.
However, § 110.1(k)(1) provides an
exception for joint contributions made
by partnerships. The Commission has
concluded that the signature of each
contributing partner is not necessary
because adequate evidence of donative
intent is provided by the attribution
statement supplied by the partnership in
accordance with 11 CFR 110.1(e).

New § 110.1(k)(2) incorporates and
builds upon the provisions of current
§ 104.8(d) regarding the attribution of
contributions between joint
contributors. The Commission decided
that this provision is more logically
included in § 110.1 than in the reporting
sections in Part 104. New § 110.1(k)(2) is
intended to eliminate some of the
questions raised by the apparent
differences between § 104.8(d) and other
regulations, such as 11 CFR 100.7(c).
Under § 104.8(d), joint contributors are
required to indicate on the written
instrument or in an accompanying
writing the amount to be attributed to
each contributor. This has presented
some difficulties because joint
contributors do not always provide
attributions, and recipient committees
are obliged to contact the contributors to
obtain this information. E.g. AO 1980-67.
Accordingly, the Commission requested
public comments as to whether
contributions should be attributed
equally to each contributor in the
absence of written attribution
statements. The Notice of Proposed

Rulemaking discussed whether equal
attribution should apply only to joint
contributions from spouses, or whether
it should apply to all joint contributions.
No public comments addressed these
questions.

The Commission has decided to adopt
new § 110.1(k}(2), which states that all
joint contributions shall be attributed
equally to each contributor if the
amount attributable to each is not
indicated. Section 110.1(k)(2) also
permits joint contributors to supply
alternative attributions, if they wish to
do so. A similar approach was adopted
by the Commission in the Presidential
matching funds regulations. See 11 CFR
$034.2(c)(1)(i) (48 FR 5239; February 4,
1983). The presumption of equal
attribution acknowledges the legal
status of the contributors as joint
tenants in a joint account, each of whom
may draw on all the funds in that
account. Finally, the Commission has
decided that the equal attribution
presumption should not be restricted to
joint contributions by spouses since the
political committee receiving the
contribution may not know whether or
not the contributors are married.

New § 110.1(k}(3) sets forth
procedures enabling political
committees to request and obtain
written reattributions of contributions to
other contributors. The new provision
permits reattribution if the original
contribution, either by itself, or when
added to other contributions from the
same contributor, exceeds the
contribution limitations for a particular
election. A candidate's authorized
committee may also seek a reattribution
if it receives a designated contribution
after an election for which it has no
remaining net debts. In that situation,
the contribution could be accepted if it
is first reattributed to another
contributor and then redesignated for
another election. However, the new
reattribution provisions do not allow
committees to seek reattribution if the
coriginal contribution is prohibited by 2
1U.S.C. 441b, 441c, 441e, or 441f.

The new reattribution procedures set
forth in § 110.1(k)(3](ii) establish a sixty
day time period from the date the
treasurer receives a contribution within
which the treasurer must examine the
contribution for compliance with the
contribution limits, make a written
request for reattribution if necessary
and receive the written reattribution
signed by all joint contributors. If the
reattribution is not received within the
sixty day period, or if a reattribution
fails to meet these requirements, the
contribution must be refunded. The
Commission is requiring reattributions

to be in writing and to be signed by all
joint contributors to ensure that each
individual did, in fact, intend to
contribute, and to avoid creating an
opportunity for contributions to be made
in the name of another. Written
reattributions also provide the
contributors with an opportunity to
specify an alternative attribution if
equal attribution is not intended, and
promote accurate recordkeeping and
reporting.

The Commission has chosen a sixty
day time limit for the reattribution
process, which is consistent with the
sixty day deadline for obtaining
redesignations. This enables political
committees to coordinate their
communications requesting reattribution
and redesignation.

In the past, the Commission has
imposed several restrictions on
reattribution. See AO 1985-25. For
example, the reattribution process has
been limited to those situations in which
the recipient political committee or its
treasurer has a reagonable basis for
concluding that the contributor is
married and intended to make a joint
contribution with his or her spouse.
Upon further consideration, the
Commission has decided not to impose
this restriction since it is often difficult
for political committees to ascertain
from the face of a negotiable instrument
whether the account holders are
married. The Commission also
considered and rejected inclusion of
language which would have prohibited
reattributions if the total amount of the
contribution exceeded the combined
contribution limits for all contributors.
In this situation the non-excessive
portion of the contribution may be
reattributed. The Commission also
decided not to require each contributor
to state that he or she has sufficient
personal funds in the joint account to
cover his or her portion of the joint
contribution because each account
holder enjoys the right to draw upon the
entire amount in the account.

Finally, the Commission has adopted
new regulations for reporting
reattributions and maintaining adequate
records of reattributed contributions.
New § 110.1(1) contains the
recordkeeping provision and revised
§ 104.8(d) addresses reporting,

Section 110.1(I) Supporting evidence.

Section 110.1(1) is new to the
regulations. It provides treasurers of
political committees with gnidance in
establishing that they have accurately
reported all designations, redesignations
and reattributions they have received.
Under current § 104.14(d), treasurers are
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responsible for the accuracy of
committee reports filed with the FEC.
New § 110.1(l) requires political
committees receiving designated
contributions to retain a written copy of
the contributor’'s designation. If a
recipient committee fails to comply, the
contribution shall be treated as though it
is undesignated. Similarly, the recipient
committee is required to maintain copies
of all written redesignations and
reattributions. Failure to maintain these
records will invalidate the redesignation
or reattribution, and the original
designation or attribution shall control.
The Commission is requiring committees
to maintain these records in order to
demonstrate that illegal contributions
have been cured through the
redesignation or reattribution process.

New § 110.1(1) also provides that the
political committee shall retain the
envelope or a copy of the envelope
whenever it wishes to rely on a
postmark for evidence of when a
contribution was made. Although
political committees are not required to
retain envelopes, it is advisable for them
to do so if a contribution was mailed
shortly before or on the date of the
election. The postmark will enable them
to establish that an undesignated
contribution counts against the
contributor’s limit for that election. It
will also enable them to accept a
contribution designated for that election
without having to determine whether
they had net debts for that election.

A cross-reference to the § 110.1(1)
supporting evidence provision has been
included in the recordkeeping provision
located at 11 CFR 102.9.

Section 110.2  Contributions by
multicandidate political committees,

This section consolidates the
provisions in current § 110.1 and § 110.2
that implement the statutory limitations
on contributions made by
multicandidate political committees.
This revision enables multicandidate
committees to locate the provisions
affecting them in a single section.
Section 110.2 has also been reorganized
to more closely parallel the format of
§ 110.1. In addition, a new “Scope"
paragraph (§ 110.2(a)) has been added to
clarify that § 110.2 applies to all political
contributions made by a multicandidate
committee, as defined at 11 CFR
100.5(e)(3). The scope paragraph
replaces current § 110.2(b).

Under the reorganization, § 110.2(b)(1)
restates the $5,000 statutory limitation
on contributions by a multicandidate
committee to a candidate and his or her
authorized political committees
currently located in § 110.2(a)(1). New
paragraph 110.2(b)(2) has been added to

follow new § 110.1(b)(2) as to the
definition of the phrase “with respect to
any election". New paragraph 110.2(b)(3)
generally follows new § 110.1(b)(3)
regarding the making and acceptance of
post-election contributions to defray a
candidate's outstanding debts. However,
the explanation of how to calculate net
debts outstanding has not been repeated
in § 110.2 because multicandidate
committees will not need to perform
such calculations. Candidates and
authorized committees should refer to
§ 110.1(b)(3) for the pertinent guidelines
on this. New § 110.2(b)(4), which follows
new § 110.1(b)(4), has been added to
illustrate the methods by which
multicandidate committees can
designate their contributions in writing
for a particular election. Multicandidate
committees contributing to candidates
are encouraged, but not required, to
designate their contributions in writing
for particular elections. Written
designations tend to promote
consistency in reporting by the
contributing committee and the recipient
committee. Moreover, written
designations ensure that the
contributor's intent is clearly conveyed
to the recipient candidate or committee.
New § 110.2(b)(5) generally follows new
§ 110.1(b)(5) to explain the conditions
under which a multicandidate
committee's contribution to a candidate
may be redesignated for a different
election, and the procedures for
effectuating such a redesignation. New
§ 110.2(b)(6) follows the provisions of
new § 110.1(b)(6) regarding the
determination of when a contribution is
considered to be made

Paragraph 110.2(c) implements the
$15,000 per-year statutory limitation on
contributions to the political committees
established and maintained by a
national political party, including the
national committee, and the House and
Senate campaign committees. This
paragraph has not been significantly
revised from current § 110.2(a)(2).
However, a minor amendment was
included to clarify that the national
committee of a political party may
receive contributions up to $15,000 per
year even if it is also operating as the
authorized committee of a Presidential
candidate under 11 CFR 9002.1(c). This
provision does not permit a
multicandidate committee to contribute
$15,000 to the Presidential candidate. 11
CFR 102.12 requires a national
committee designated as the authorized
committee of a Presidential candidate to
maintain separate accounts for its
function as the principal campaign
committee.

Paragraph 110.2(d), which follows
current § 110.2(a)(3), sets forth the $5,000

per year statutory contribution limit for
multicandidate committee contributions
to any other political committee. It also
provides that this limitation applies to
contributions to political committees
making independent expenditures.

Paragraph 110.2(e) follows § 110.2(c)
of the present regulations by
implementing the $17,500 limitation on
contributions from the Republican and
Democratic Senatorial campaign
committees, and the national party
committees to Senatorial candidates, in
accordance with 2 U.S.C. 441a(h). The
second sentence of this paragraph has
been revised for clarity.

Revised § 110.2 incorporates
paragraphs (f), (g) and (h) from current
§ 110.1. These provisions have been
specifically included in § 110.2 to clarify
that they will continue to apply to
multicandidate committees. Paragraph
110.2(f) addresses multicandidate
committee contributions to candidates
for more than one federal office, Such
contributions are permitted provided
that the requirements of § 110.1(f)(1), (2)
and (3) are satisfied. Paragraph 110.2(g)
follows revised § 110.1(g) in exempting
from the limitations of Part 110 any
contribution made to retire debts from
an election held before January 1, 1975,
Paragraph 110.2(h) follows § 110.1(h) in
setting forth the conditions under which
contributions to a candidate and his or
her authorized committees must be
aggregated with contributions to other
political committees for the purposes of
the contribution limitations of § 110.2.
Paragraph 110.2(h) has been slightly
revised to clarify that 110.2(h)(1) refers
to recipient political committees.

Finally, revised § 110.2(i) explains
which types of elections are considered
to be separate elections for the purposes
of the contribution limitations. Although
this paragraph is largely based on
current § 110.2(d), it contains several
changes that are identical to the
revisions found in amended § 110.1(j).

The Commission has omitted from
§ 110.2 provisions corresponding to new
§ 110.1 (k) and (l). A joint contribution/
reattribution provision was not included
in § 110.2 because political committees
do not make joint contributions and do
not seek to reattribute their
contributions to other political
committees. The supporting evidence
provision was not repeated in § 110.2
because candidates and political
committees can refer to § 110.1(l) for
guidance on maintaining records of
designations, redesignations and
reattributions.
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Conforming Amendments

In addition to the foregoing revisions
to 11 CFR 110.1 and 110.2, several
additional amendments have been made
to other sections of the Commission’s
regulations to bring those sections into
conformity with the new language of 11
CFR 110.1 and 110.2. The revisions are
located in 11 CFR 100.7{c), 100.8(c},
102.9, 103.3 and 104.8(d). The Notice of
Proposed Rulemaking indicated that
revisions to regulations other than
§$§ 110.1 and 110.2 might have to be
made.

Section 100.7 Contribuation.

Paragraph (c) of this section has been
revised to state that contributions by an
individual are not attributable to any
other individual unless so specified by
that other individual in accordance with
§ 110.1(k). This amendment brings
§ 100.7(c) into conformity with the joint
contribution and reattribution
provisions in new § 110.1(k].

Section 100.8 Expenditure.

Section 100.8(c) has been amended to
provide that a payment made by an
individual is not attributable to any
other individual unless that other
individual supplies the attribution. It
also refers the reader to new § 110.1(k)
in the event that the payment qualifies
as a contribution under 2 U.S.C. 431(8).

Section 102.9 Accounting for
contributions and expenditures.

Section 102.9(e) has been amended in
three respects. First, the phrase “which
contributions are designated by the
candidate or his or her authorized
committeefs)" has been changed to read
“which contributions are designated in
writing by the contributor.” This
revision is intended to correct an
inadvertent change in language which
occurred when the original provision
(§ 101.2(d)[1977]) was amended in 1980.
The Explanation and Justification for the
1980 revisions stated that § 102.9(e)
followed former § 101.2(d). However,
previous § 101.2(d) recognized the
contributor’s right to designate
contributions and did not grant the
candidate the power to redesignate.
Therefore, the Commission has decided
to amend § 102.9(e) to clarify that
contributions may be designated for
particular elections only by contributors,
and cannot be designated by the
recipient candidates or their campaign
committees. Consequently, the revision
published today is intended to eliminate
any confusion created by the apparent
conflict between § 102.9(e) and § 110.1.

The second change in § 102.9(e) is
relatively minor. In the last sentence of

the paragraph, “and"” has been changed
to “or". This is designed to clarify that a
committee would be following an
acceptable accounting method for
distinguishing between primary and
general contributions if it maintains
separate books or if it maintains
separate accounts for each election.
Finally a new sentence has been
added at the end of § 102.9(e) which
provides that contributions made for a
general election are to be either
refunded to the contributors or
redesignated or reattributed under 11
CFR 110.1(b)(5), 110.1(k) or 110.2{b}(5) in
the event that the candidate is not a
candidate in that general election. See
AO 1986-17. This revision brings
§ 102.9(e) into conformity with the
revised net debts outstanding provisions
in 11 CFR 110.1(b)(3) and 110.2(b)(3).
New § 102.9(f) has been added to
notify the reader that the treasurer has a
duty under 11 CFR 110.1(1) to retain
information supplied by contributors
regarding designation, redesignation and
reattribution of contributions. Section
110.1(1) also provides guidance as to
when to retain evidence of the date on
which a contribution is made. Failure to
maintain the documentation required
will invalidate the designation,
redesignation, or reattribution. See 11
CFR 110.1(1)(5).

Section 103.3 Deposits of receipts and
disbursements.

The Commission has adopted a
conforming amendment to paragraph (a)
of this section. The revision clarifies that
upon receipt of a contribution, the
treasurer of a political committee has a
choice of whether to return the
contribution to the contributoer or to
deposit it in an account at a designated
campaign depository. The time limit for
depositing the contribution or returning
it is ten days from the date on which the
treasurer received it. Thus, revised
§ 103.3(a) allows candidates who decide
not to accept contributions from political
action committees to return them
without depositing them or reporting
them. The amendment also permits the
treasurer to choose whether to deposit
or return contributions of questionable
legality. if such contributions are
deposited, the treasurer must comply
with the procedures set forth in revised
§ 103.3(b). For the purposes of these
regulations, contributions are “returned”
when the negotiable instrument
comprising the contribution is sent back
to the contributor instead of being
deposited. Contributions are “refunded”
when the recipient committee sends the
contributor a check for the amount of
the contribution which had been
previously deposited.

The Commission has revised
§ 103.3{b) to clarify the procedures to be
followed when a political committee
receives a contribution which requires
further information before it can be
determined to be legal. The procedures
set forth in revised § 103.3(b)
supplement the redesignation and
reattribution procedures set forth in new
§§ 110.1(b)(5), 110.1(k) and 110.2(b}(5).
These procedures will continue to be
located in § 103.3(b), however, because
they apply to all impermissible
contributions, not just to those that may
be redesignated or reattributed.
Although committee treasurers should
already be aware of these obligations,
the Commission believes it is advisable
to include in the regulations a clear
statement as to the treasurer's
regponsibility. Revised § 103.3(b)
explains that the treasurer of a political
committee is responsible for examining
all contributions received for any
evidence of illegality, and is also
responsible for aggregating all
contributions from the same contributor
to ascertain whether they exceed the
contribution limits. If a contribution
from a political committee exceeds
$1,000, the treasurer of the recipient
committee will also need to ascertain
whether the contributing committee is
qualified as a multicandidate committee.
Revised § 103.3(b) applies to three
different categories of contributions.
Section 103.3(b](1) covers contributions
made by entities which are or appear as
though they might be corporations, labor
organizations, Federal contractors or
foreign nationals. Such contributions
must be either deposited or returned
within ten days. If deposited, the
treasurer has thirty days from the date
of receipt to make his or her best efforts
to determine that they are legal and to
make a refund if they cannot be
determined to be legal. The treasurer
will be deemed to have made best
efforts only if he or she made at least
one written or oral inquiry concerning
the legality of the contribution. Evidence
of legality includes a written
explanation from the contributor, or an
oral explanation which is noted by the
treasurer in a subsequent memorandum.
Redesignation and reattribution are not
permitted for such contributions, since
they cannot cure these violations.
Paragraph 103.3(b)(2) applies to
contributions whose legality is not in
question when received and deposited,
but which are later discovered to be
illegal. This provision applies, for
example, to prohibited corporate
contributions made in the name of
employees, and individual contributions
made in the name of anotker, as well as
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contributions from foreign nationals or
Federal contractors when there is no
evidence of illegality on the face of the
contributions themselves. The rule
requires the amount of the contribution
to be refunded to the contributor within
thirty days after the discovery of the
illegality. If the political committee does
not have sufficient funds to make the
refund, it is required to make the refund
from the next funds it receives. This is
consistent with the Commission's
approach in AO 1985-8,

Paragraph 103.3(b)(3) covers
contributions which are excessive,
either on their face or in the aggregate,
and contributions that cannot be
accepted under the net debts
outstanding rule. The treasurer has the
option to deposit them within ten days
of receipt or to return them. If deposited,
the treasurer has sixty days from the
date of the treasurer’s receipt to obtain a
redesignation or reattribution under
§§ 110.1(b)(5), 110.1(k)(3) or 110.2(b)(5)
to cure the illegality. If the redesignation
or reattribution is not obtained, the
contribution must be refunded within
the same sixty day time period.

New § 103.3(b)(4) prohibits the use of
the funds while the legality of a
contribution is in question. The political
committee must either establish a
separate account for such contributions
or maintain sufficient funds as are
needed to cover all potential refunds.

Paragraph 103.3(b)(5) revises the
recordkeeping and reporting provisions
in current § 103.3(b) (1) and (2). The
treasurer is required to maintain a
written record noting the basis for the
appearance of illegality. The
committee's reports shall indicate the
questionable nature of the contribution,
as well as any refund it makes. The
reporting requirements are explained in
more detail in new 11 CFR 104.8(d),
discussed below.

Section 104.8 Uniform reporting of
contributions.

The Commission has adopted a
conforming amendment to § 104.8(d).
Currently, that provision explains how
joint contributions are to be attributed
to each contributor. The joint
contribution provisions are being moved
from current § 104.8(d) to new § 110.1(k).
Since Part 104 contains reporting
requirements, the Commission has
drafted new § 104.8(d) to provide
political committees with guidance as to
how to report joint contributions,
reattributions to other contributors,
redesignations for different elections,
and refunds to contributors. The new
reporting provision is necessary to
ensure adequate public disclosure of the
tircumstances surrounding the making

of the contribution, and to prevent the
acceptance and use of illegal campaign
contributions.

With regard to itemizable joint
contributions, § 104.8(d)(1) provides that
the amount to be attributed to each
contributor shall be reported. Under
§ 110.1(k)(2), equal attribution will be
presumed unless the contributors state
otherwise. This provision does not alter
the requirements concerning itemization
of contributions. For example, if a
committee receives a joint contribution
for $300, which contains two signatures,
it does not need to itemize the
contribution, provided that $150 is
attributed to each contributor, and they
have made no previous contributions. If
the $300 check represents two
contributions of $250 and $50, the $250
contribution must be itemized.

New § 104.8(d)(2) explains how to
report contributions redesignated by the
contributor for a different election. New
§ 104.8(d)(3) governs the reporting of
itemized contributions that are
reattributed to a different contributor.
Both redesignations and reattributions
are to be reported by the recipient
committee as memo entries on the report
covering the reporting period in which
they were received. To allow those
reading the report to ascertain when the
contribution was originally made, the
memo entry will also indicate how the
contribution was reported initially. In
the situation where a political
committee makes a contribution, and
subsequently provides a redesignation,
the contributing committee is also
required to note the redesignation in the
report covering the time period in which
the redesignation was provided. This is
to promote uniformity in reporting
redesignations. Please note that the
recipient candidate or committee must
report reattributions and redesignations
only if the original contribution was
itemizable. Reporting ensures that the
excessive portion of the original
contribution has been properly
remedied.

New § 104.8(d)(4) governs the
reporting of contribution refunds, These
are to be reported by the committee
making the refund, but not as memo
entries, since they will affect the
committee's total disbursements and
cash on hand. A political committee
receiving a contribution refund is also
obligated to report the refund when it is
received.

The Commission has considered
whether committees should have the
option to disclose refunds, reattributions
and redesignations by amending the
report(s) which originally listed the
contributions, The Commission
concludes that this approach would not

be advisable in light of the number of
amendments which would have to be
made, and because the amendments
would not clearly reflect when the
refund, redesignation or reattribution
was made.

List of Subjects
11 CFR Part 100

Campaign funds, Elections.
11 CFR Part 102

Campaign funds, Elections, Political
committees and parties, Reporting and
recordkeeping requirements.

11 CFR Part 103

Campaign funds, Elections, Political
candidates, Political committees and
parties, Reporting and recordkeeping
requirements.

11 CFR Part 104

Campaign funds, Elections, Political
committees and parties, Reporting and
recordkeeping requirements.

11 CFR Part 110

Campaign funds, Elections, Political
candidates, Political committees and
parties, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, Subchapter A, Chapter I of
Title 11, Code of Federal Regulations is
amended as follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for Part 110 is
revised to read as follows:

Authority: 2 U.S.C. 431(8), 431(9), 432(c)(2),
437d(a)(8), 438(a)(8), 441a, 441b, 4414, 441e,
441f, 441g, 441h and 441i,

2.11 CFR Part 110 is amended by
revising § 110.1 to read as follows:

§ 110.1 Contributions by persons other
than multicandidate political committees (2
U.S.C. 441a(a)(1)).

(a) Scope. This section applies to all
contributions made by any person as
defined in 11 CFR 100.10, except
multicandidate political committees as
defined in 11 CFR 100.5(e)(3) or entities
and individuals prohibited from making
contributions under 11 CFR 110.4 and 11
CFR Parts 114 and 115.

(b) Contributions to candidates;
designations; and redesignations.

(1) No person shall make
contributions to any candidate, his or
her authorized political committees or
agents with respect to any election for
Federal office which, in the aggregate,
exceed $1,000.
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(2) For purposes of this section, "“with
respect to any election” means—

(i) In the case of a contribution
designated in writing by the contributor
for a particular election, the election so
designated. Contributors to candidates
are encouraged to designate their
contributions in writing for particular
elections. See 11 CFR 110.1(b)(4).

(ii) In the case of a contribution not
designated in writing by the contributor
for a particular election, the next
election for that Federal office after the
contribution is made.

(3)(i) A contribution designated in
writing for a particular election, but
made after that election, shall be made
only to the extent that the contribution
does not exceed net debts outstanding
from such election. To the extent that
such contribution exceeds net debts
outstanding, the candidate or the
candidate’s authorized political
committee shall return or deposit the
contribution within ten days from the
date of the treasurer's receipt of the
contribution as provided by 11 CFR
103.3(a), and if deposited, then within
sixty days from the date of the
treasurer’s receipt the treasurer shall
take the following action, as
appropriate:

(A) Refund the contribution using a
committee check or draft; or

(B) Obtain a written redesignation by
the contributor for another election in
accordance with 11 CFR 110.1(b)(5); or

(C) Obtain a written reattribution to
another contributor in accordance with
11 CFR 110.1(k)(3).

If the candidate is not a candidate in
the general election, all contributions
made for the general election shall be
either returned or refunded to the
contributors or redesignated in
accordance with 11 CFR 110.1(b)(5), or
reattributed in accordance with 11 CFR
110.1(k)(3), as appropriate.

(ii) In order to determine whether
there are net debts outstanding from a
particular election, the treasurer of the
candidate's authorized political
committee shall calculate net debts
outstanding as of the date of the
election. For purposes of this section,
“net debts outstanding” means the total
amount of unpaid debts and obligations
incurred with respect to an election,
including the estimated cost of raising
funds to liquidate debts incurred with
respect to the election and, if the
candidate's authorized committee
terminates or if the candidate will not be
a candidate for the next election,
estimated necessary costs associated
with termination of political activity,
such as the costs of complying with the
post-election requirements of the Act
and other necessary administrative

costs associated with winding down the
campaign, including office space rental,
staff salaries and office supplies, less
the sum of:

(A) The total cash on hand available
to pay those debts and obligations,
including: currency; balances on deposit
in banks, savings and loan institutions,
and other depository institutions;
traveler's checks; certificates of deposit;
treasury bills; and any other committee
investments valued at fair market value;
and

(B) The total amounts owed to the
candidate or political committee in the
form of credits, refunds of deposits,
returns, or receivables, or a
commercially reasonable amount based
on the collectibility of these credits,
refunds, returns, or receivables.

(iii) The amount of the net debts
outstanding shall be adjusted as
additional funds are received and
expenditures are made. The candidate
and his or her authorized political
committee(s) may accept contributions
made after the date of the election if
such contributions are designated in
writing by the contributor for that
election and if such contributions do not
exceed the adjusted amount of net debts
outstanding on the date the contribution
is received.

(iv) This paragraph shall not be
construed to prevent a candidate who is
a candidate in the general election or his
or her authorized political committee(s)
from paying primary election debts and
obligations with funds which represent
contributions made with respect to the
general election.

(4) For purposes of this section, a
contribution shall be considered to be
designated in writing for a particular
election if—

(i) The contribution is made by check,
money order, or other negotiable
instrument which clearly indicates the
particular election with respect to which
the contribution is made;

(ii) The contribution is accompanied
by a writing, signed by the contributor,
which clearly indicates the parficular
election with respect to which the
contribution is made; or

(iii) The contribution is redesignated
in accordance with 11 CFR 110.1(b)(5).

(5)(i) The treasurer of an authorized
political committee may request a
written redesignation of a contribution
by the contributor for a different
election if—

(A) The contribution was designated
in writing for a particular election, and
the contribution, either on its face or
when aggregated with other
contributions from the same contributor
for the same election, exceeds the

limitation on contributions set forth in
11 CFR 110:1(b)(1);

{B) The contribution was designated
in writing for a particular election and
the contribution was made after that
election and the contribution cannot be
accepted under the net debts
outstanding provisions of 11 CFR
110.1(b)(3);

(C) The contribution was not
designated in writing for a particular
election, and the contribution exceeds
the limitation on contributions set forth
in 11 CFR 110.1(b)(1); or

(D) The contribution was not
designated in writing for a particular
election, and the contribution was
received after the date of an election for
which there are net debts outstanding
on the date the contribution is received.

(ii) A contribution shall be considered
to be redesignated for another election
if—

(A) The treasurer of the recipient
authorized political committee requests
that the contributor provide a written
redesignation of the contribution .and
informs the contributor that the
contributor may request the refund of
the contribution as an alternative to
providing a written redesignation; and

(B) Within sixty days from the date of
the treasurer’s receipt of the
contribution, the contributor provides
the treasurer with a written
redesignation of the contribution for
another election, which is signed by the
contributor.

(iii) A contribution redesignated for
another election shall not exceed the
limitations on contributions made with
respect to that election. A contribution
redesignated for a previous election
shall be subject to the requirements of
11 CFR 110.1(b)(3) regarding net debts
outstanding.

(8) For the purposes of this section, a
contribution shall be considered to be
made when the contributor relinquishes
control over the contribution. A
contributer shall be considered to
relinquish control over the contribution
when it is delivered by the contributor
to the candidate, to the political
committee, or to an agent of the political
committee. A contribution that is mailed
to the candidate, or to the political
committee or to an agent of the political
committee, shall be considered to be
made on the date of the postmark. See
11 CFR 110.1(1)(4). An in-kind
contribution shall be considered to be
made on the date that the goods or

services are provided by the contributor.

(c) Contributions to political party
committees. (1) No person shall make
contributions to the political committees
established and maintained by a
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national political party in any calendar
year, which, in the aggregate, exceed
$20,000.

(2) For purposes of this section,
“political committees established and
maintained by a national political
party” means—

(i) The national committee;

(ii) The House campaign committee;
and

(iii) The Senate campaign committee.

(3) Each recipient committee referred
to in 11 CFR 110.1{c){2) may receive up
to the $20,000 limitation from a
contributor, but the limits of 11 CFR
110.5 shall alse apply to contributions
made by an individual.

(4) The recipient committee shall not
be an authorized political committee of
any candidate, except as provided in 11
CFR 9002:1(c).

(d) Contributions to other political
committees. (1) No person shall make
contributions to any other political
committee in any calendar year which,
in the aggregate, exceed $5,000.

(2) The limitation on contributions of
this paragraph also applies to
contributions made to political
committees making independent
expenditures under 11 CFR Part 109.

(e) Contributions by partnerships. A
contribution by a partnership shall be
attributed to the partnership and to each
partner—

(1) In direct proportion to his or her
share of the partnership profits,
according to instructions which shall be
provided by the partnership to the
political committee or candidate; or

(2) By agreement of the partners, as
long as—

(i) Only the profits of the partners to
whom the contribution is attributed are
reduced (or losses increased), and

(i) These partners’ profits are reduced
(or losses increased) in proportion to the
contribution attributed to each of them.
Acontribution by a partnership shall
not exceed the limitations on
contributions in 11 CFR 110.1 (b), {c),
and (d). No portion of such contribution
may be made from the profits of a
Corporation that is a partner.

(f) Contributions to candidates for
more than one Federal office. If an
individual is a candidate for more than
one Federal office, a person may make
contributions which do not exceed
$1,000 to the candidate, or his or her
authorized political committees for each
election for each office, as long as—

(1) Each contribution is designated in
Wiling by the contributor for a
Particular office;

2) The candidate maintains separate
‘ampaign organizations, including
Separate principal campaign committees
éd separate accounts; and

(3) No principal campaign committee
or other authorized political committee
of that candidate for one election for
one Federal office transfers funds to,
loans funds to, makes contributions to,
or makes expenditures on behalf of
another principal campaign committee
or other authorized political committee
of that candidate for another election for
another Federal office, except as
provided in 11 CFR 110.3(a)(2){iv).

(8) Contributions to retire pre-1975
debts. Contributions made to retire
debts resulting from elections held prior
to January 1, 1975 are not subject to the
limitations of 11 CFR Part 110, as long as
contributions and solicitations to retire
these debts are designated in writing
and used for that purpose. Contributions
made to retire debts resulting from
elections held after December 31, 1974
are subject to the limitations of 11 CFR
Part 110.

(h) Contributions to committees
supporting the same candidate. A
person may contribute to a candidate or
his or her authorized committee with
respect to a particular election and also
contribute to a political committee
which has supported, or anticipates
supporting, the same candidate in the
same election, as long as—

(1) The political committee is not the
candidate’s principal campaign
committee or other authorized political
committee or a single candidate
committee;

(2) The contributor does not give with
the knowledge that a substantial portion
will be contributed to, or expended on
behalf of, that candidate for the same
election; and

(3) The contributor does not retain
control over the funds.

(i) Contributions by spouses and
minors. (1) The limitations on
contributions of this section shall apply
separately to contributions made by
each spouse even if only one spouse has
income.

(2) Minor children (children under 18
years of age) may make contributions to
any candidate or political committee
which in the aggregate do not exceed
the limitations on contributions of this
section, if—

(i) The decision to contribute is made
kcg?wingly and voluntarily by the minor

ild;

(ii) The funds, goods, or services
contributed are owned or controlled
exclusively by the minor child, such as
income earned by the child, the
proceeds of a trust for which the child is
the beneficiary, or a savings account
opened and maintained exclusively in
the child's name; and

(iii) The contribution is not made from
the proceeds of a gift, the purpose of

which was to provide funds to be
contributed, or is not in any other way
controlled by another individual.

(j) Application of limitations to
elections. (1) The limitations on
contributions of this section shall apply
separately with respect to each election
as defined in 11 CFR 100.2, except that
all elections held in a calendar year for
the office of President of the United
States (except a general election for that
office) shall be considered to be one
election.

(2) An election in which a candidate is
unopposed is a separate election for .he
purposes of the limitations on
contributions of this section.

(3) A primary or general election
which is not held because a candidate is
unopposed or received a majority of
votes in a previous election is a separate
election for the purposes of the
limitations on contributions of this
section. The date on which the election
would have been held shall be
considered to be the date of the election.

(4) A primary election which is not
held because a candidate was
nominated by a caucus or convention
with authority to nominate is not a
separate election for the purposes of the
limitations on contributions of this
section.

(k) Joint contributions and
reatiributions. (1) Any contribution
made by more than one person, except
for a contribution made by a
partnership, shall include the signature
of each contributor on the check, money
order, or other negotiable instrument or
in a separate writing.

(2) If a contribution made by more
than one person does not indicate the
amount to be attributed to each
contributor, the contribution shall be
attributed equally to each contributor.

(3)(i) If a contribution to a candidate
or political committee, either on its face
or when aggregated with other
contributions from the same contributor,
exceeds the limitations on contributions
set forth in 11 CFR 110.1 (b), (c) or (d), as
appropriate, the treasurer of the
recipient political committee may ask
the contributor whether the contribution
was intended to be a joint contribution
by more than one person.

(ii) A contribution shall be considered
to be reattributed to another contributor
if—

(A) The treasurer of the recipient
political committee asks the contributor
whether the contribution is intended to
be a joint contribution by more than one
person, and informs the contributor that
he or she may request the return of the
excessive portion of the contribution if it
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is not intended to be a joint
contribution; and

(B) Within sixty days from the date of
the treasurer's receipt of the
contribution, the contributors provide
the treasurer with a written reattribution
of the contribution, which is signed by
each contributor, and which indicates
the amount to be attributed to each
contributor if equal attribution is not
intended.

(1) Supporting evidence. (1) If a
political committee receives a
contribution designated in writing for a
particular election, the treasurer shall
retain a copy of the written designation,
as required by 11 CFR 110.1(b)(4) or
110.2(b)(4), as appropriate. If the written
designation is made on a check or other
written instrument, the treasurer shall
retain a full-size photocopy of the check
or written instrument,

(2) If a political committee receives a
written redesignation of a contribution
for a different election, the treasurer
shall retain the written redesignation
provided by the contributor, as required
by 11 CFR 110.1(b)(5) or 110.2(b)(5), as
appropriate.

(3) If a political committee receives a
written reattribution of a contribution to
a different contributor, the treasurer
shall retain the written reattribution
signed by each contributor, as required
by 11 CFR 110.1(k).

(4) If a political committee chooses to
rely on a postmark as evidence of the
date on which a contribution was made,
the treasurer shall retain the envelope or
a copy of the envelope containing the
postmark and other identifying
information.

(5) If a political committee does not
retain the written records concerning
designation required under 11 CFR
110.1(1)(1), the contribution shall not be
considered to be designated in writing
for a particular election, and the
provisions of 11 CFR 110.1(b)(2)(ii) or
110.2(b)(2)(i1) shall apply. If a political
committee does not retain the written
records concerning redesignation or

reattribution required under 11 CFR
110.1(1) (2) or (3), the redesignation or
reattribution shall not be effective, and
the original designation or attribution
shall control.

3. 11 CFR Part 110 is amended by
revising § 110.2 to read as follows:

§ 110.2 Contributions by multicandidate
political committees (2 U.S.C. 441a(a)(2)).

(a) Scope. This section applies to all
contributions made by any
multicandidate political committee as
defined in 11 CFR 100.5(e)(3).

(b) Contributions to candidates;
designations; and redesignations. (1) No
multicandidate political committee shall

make contributions to any candidate, his
or her authorized political committees or
agents with respect to any election for
Federal office which, in the aggregate,
exceed $5,000.

(2) For purposes of this section, “with
respect to any election' means—

(i) In the case of a contribution
designated in writing by the contributor
for a particular election, the election so
designated. Multicandidate political
committees making contributions to
candidates are encouraged to designate
their contributions in writing for
particular elections. See 11 CFR
110.2(b)(4).

(i) In the case of a contribution not
designated in writing by the contributor
for a particular election, the next
election for that Federal office after the
contribution is made.

(3)(i) A contribution designated in
writing for a particular election, but
made after that election, shall be made
only to the extent that the contribution
does not exceed net debts outstanding
from such election. To the extent that
such contribution exceeds net debts
outstanding, the candidate or the
candidate's authorized political
committee shall return or deposit the
contribution within ten days from the
date of the treasurer's receipt of the
contribution as provided by 11 CFR
103.3(a), and if deposited, then within
sixty days from the date of the
treasurer's receipt the treasurer shall
take the following action, as
appropriate:

(A) Refund the contribution using a
committee check or draft; or

(B) Obtain a written redesignation by
the contributor for another election in
accordance with 11 CFR 110.2(b)(5).

If the candidate is not a candidate in
the general election, all contributions
made for the general election shall be
either returned or refunded to the
contributors or redesignated in
accordance with 11 CFR 110.2(b}(5).

(ii) The treasurer of the candidate's
authorized political committee shall
calculate net debts outstanding in
accordance with 11 CFR 110.1{b)(3](ii).
The amount of the net debts outstanding
shall be adjusted as additional funds are
received and expenditures are made.
The candidate and his or her authorized
political committee(s) may accept
contributions made after the date of the
election if such contributions are
designated in writing by the contributor
for that election and if such
contributions do not exceed the adjusted
amount of net debts outstanding on the
date the contribution is received.

(4) For purposes of this section, a
contribution shall be considered to be

designated in writing for a particular st
election if— 1

(i) The contribution is made by check, | ¢
money order, or other negotiable
instrument which clearly indicates the [ ¢
particular election with respect to which
the contribution is made; e

(ii) The contribution is accompanied | °
by a writing, signed by the contributor, B
which clearly indicates the particular )
election with respect to which the
contribution is made; or ¢

(iii) The contribution is redesignated
in accordance with 11 CFR 110.2(b)(5).

(5)(i) The treasurer of an authorized
political committee may request a
written redesignation of a contribution
by the contributor for a different
election if—

(A) The contribution was designated
in writing for a particular election, and
the contribution, either on its face or
when aggregated with other
contributions from the same contributor
for the same election, exceeds the
limitation on contributions set forth in
11 CFR 110.2(b)(1);

(B) The contribution was designated
in writing for a particular election and
the contribution was made after that
election and the contribution cannot be B |
accepted under the net debts
outstanding provisions of 11 CFR
110.2(b)(3);

(C) The contribution was not
designated in writing for a particular
election, and the contribution exceeds
the limitation on contributions set forth ¢
in 11 CFR 110.2(b)(1); or t

(D) The contribution was not I
designated in writing for a particular
election and the contribution was t
received after the date of an election for | ¢
which there are net debts outstanding (
on the date the contribution is received.

(i) A contribution shall be considered | ¢
to be redesignated for another election l

L
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if—

(A) The treasurer of the recipient
authorized political committee requests
that the contributor provide a written
redesignation of the contribution and
informs the contributor that the '
contributor may request the refund of |
the contribution as an alternative to :
providing a written redesignation; and

(B) Within sixty days from the date of
the treasurer's receipt of the
contribution, the contributor provides
the treasurer with a written
redesignation of the contribution for
another election, which is signed by the
contributor.

(iii) A contribution redesignated for
another election shall not exceed the
limitations on contributions made with
respect to that election. A contribution
redesignated for a previous election
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shall be subject to the requirements of
11 CFR 110.2(b)(3) regarding net debts
outstanding.

(6) For the purposes of this section, a
contribution shall be considered to be
made when the contributor relinquishes
control over the contribution. A
contributor shall be considered to
relinquish control over the contribution
when it is delivered by the contributor
to the candidate, to the political
committee, or to an agent of the political
committee. A contribution that is mailed
to the candidate, or to the political
committee or to an agent of the political
committee, shall be considered to be
made on the date of the postmark. See
11 CFR 110.1{1)(4). An in-kind
contribution shall be considered to be
made on the date that the goods or

services are provided by the contributor.

(c) Contributions to political party
committees. (1) Ne multicandidate
political committee shall make
contributions to the political committees
established and maintained by a
national political party in any calendar
year which, in the aggregate, exceed
$15.000.

(2) For purposes of this section,
“political committees established and
maintained by a national political
party" means—

(i) The national committee;

((;i) The House campaign committee;
an

(iii) The Senate campaign committee.

(3) Each recipient committee referred
toin 11 CFR 110.2(c)(2) may receive up
lo the $15,000 limitation from a
multicandidate political committee.

(4) The recipient committee shall not
be an authorized political committee of
any candidate, except as provided in 11
CFR 9002.1(c).

(d) Contributions to other political
committees. (1) No multicandidate
political committee shall make
contributions to any other political
tommittee in any calendar year which,
in the aggregate, exceed $5,000.

(2) The limitation on contributions of
this paragraph also applies to
contributions made to political
committees making independent
expenditures under 11 CFR Part 100.

(¢) Contributions by political party
tommittees to Senatorial candidates.
Nolwi(hstanding any other provision of
the Act, or of these regulations, the
Republican and Democratic Senatorial
tampaign committees, or the national
vmmittee of a political party, may
make contributions of not more than a
combined total of $17,500 to a candidate

rnomination or election to the Senate
during the calendar year of the election
for which he or she is a candidate. Any
tontribution made by such committee to

a Senatorial candidate under this
paragraph in a year other than the
calendar year in which the election is
held shall be considered to be made
during the calendar year in'which the
election is held.

(f) Contributions to candidates for
more than one Federal office. If an
individual is a candidate for more than
one Federal office, a multicandidate
political committee may make
contributions which do not exceed
$5,000 to the candidate, or his or her
authorized political committees for each
election for each office, provided that
the requirements set forth in 11 CFR
110.1(f)(2), (2), and (3) are satisfied.

(8) Contributions to retire pre-1975
debts. Contributions made to retire
debts resulting from elections held prior
to January 1, 1975 are not subject to the
limitations of 11 CFR Part 110, as long as
contributions and solicitations to retire
these debts are designated in writing
and used for that purpose. Contributions
made to retire debts resulting from
elections held after December 31, 1974
are subject to the limitations of 11 CFR
Part 110.

(h) Contributions to committees
supporting the same candidate. A
multicandidate political committee may
contribute to a candidate or his or her
authorized committee with respect to a
particularelection and also contribute to
a political committee which has
supported, or anticipates supporting, the
same candidate in the same election, as
long as—

(1) The recipient political committee is
not the candidate’s principal campaign
committee or other autherized political
committee or a single candidate
committee;

(2) The multicandidate political
committee does not give with the
knowledge that a substantial portion
will be contributed to, or expended on
behalf of, that candidate for the same
election; and

(3) The multicandidate political
committee does not retain control over
the funds.

(i) Application of limitations to
elections. (1) The limitations on
contributions of this section (other than
paragraph (e) of this section) shall apply
separately with respect to each election
as defined in 11 CFR 100.2, except that
all elections held in a calendar year for
the office of President of the United
States {except a general election for that
office) shall be considered to be one
election.

(2) An election in which a candidate is
unopposed is a separate election for the
purposes of the limitations on
contributions of this section.

(3) A primary or general election
which is not held because a candidate is
unopposed or received a majority of
votes in a previous election is a separate
election for the purposes of the
limitations on contributions of this
section. The date on which the election
would have been held shall be
considered to be the date of the election.

(@) A primary election which is not
held because a candidate was
nominated by a caucus or convention
with authority to nominate is not a
separate election for the purposes of the
limitations on contributions of this
section.

PART 100—SCOPE AND DEFINITIONS
(2U.5.C. 431)

4. The authority citation for Part 100
continues to read as follows:

Authority: 2 US.C. 431, 438(a}(8).

5.11 CFR Part 100 is amended by
revising § 100.7(c) to read as follows:

§100.7 Contribution (2 U.S.C. 431(3)).

. » . - .

(c) For purposes of 11 CFR 100.7(a)
and (b), a contribution or payment made
by an individual shall not be attributed
to any other individual, unless otherwise
specified by that other individual in
accordance with 11 CFR 110.1(k).

6.11 CFR Part 100 is amended by
revising § 100.8(c) to read as follows:

§ 100.8 Expenditure (2 U.S.C. 431(9)).

(c) For purposes of 11 CFR 100.8(a)
and (b), a payment made by an
individual shall not be attributed to any
other individual, unless otherwise
specified by that other individual. To the
extent that a payment made by an
individual qualifies as a contribution,
the provisions of 11 CFR 110.1(k) shall
apply.

PART 102—REGISTRATION,
ORGANIZATION, AND
RECORDKEEPING BY POLITICAL
COMMITTEES (2'U.S.C. 433)

7. The authority citation for Part 102
continues to read as follows:

Authority: 2 U.S.C. 432, 433, 438(a)(8), 441d.

8.11 CFR Part 102 is amended by
revising § 102.9 introductory text and
paragraph (e), and by adding paragraph
(f) to read as follows:

§ 1029 Accounting for contributions and
expenditures (2 U.S.C. 432(c)).

The treasurer of a political committee
or an agent authorized by the treasurer
to receive contributions and make
expenditures shall fulfill all
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recordkeeping duties as set forth at 11
CFR 102.9(a) through (f):

(e) If the candidate, or his or her
authorized committee(s), receives
contributions prior to the date of the
primary election, which contributions
are designated in writing by the
contributor for use in connection with
the general election, such candidate or
such committee(s) shall use an
acceptable accounting method to
distinguish between contributions
received for the primary election and
contributions received for the general
election. Acceptable methods include,
but are not limited to:

(1) The designation of separate
accounts for each election, caucus or
convention or

(2) The establishment of separate
books and records for each election.

If a candidate is not a candidate in the
general election, any contributions made
for the general election shall be
refunded to the contributors,
redesignated in accordance with 11 CFR
110.1(b)(5) or 110.2(b)(5), or reattributed
in accordance with 11 CFR 110.1(k)(3),
as appropriate.

(f) The treasurer shall maintain the
documentation required by 11 CFR
110.1(1), concerning designations,
redesignations, reattributions and the
dates of contributions. If the treasurer
does not maintain this documentation,
11 CFR 110.1(1)(5) shall apply.

PART 103—CAMPAIGN
DEPOSITORIES (2 U.S.C. 432(h))

9. The authority citation for Part 103
continues to read as follows:

Authority: 2 U.S.C. 432(h), 438(a)(8).

10. 11 CFR Part 103 is amended by
revising § 103.3 to read as follows:

§ 103.3 Deposit of receipts and
disbursements (2 U.S.C. 432(h)X1)).

{a) All receipts by a political
committee shall be deposited in
account(s) established pursuant to 11
CFR 103.2, except that any contribution
may be, within 10 days of the treasurer's
receipt, returned to the contributor
without being deposited. The treasurer
of the committee shall be responsible for
making such deposits. All deposits shall
be made within 10 days of the
treasurer's receipt. A committee shall
make all disbursements by check or
similar drafts drawn on an account at its
designated campaign depository, except
for expenditures of $100 or less made
from a petty cash fund maintained
pursuant to 11 CFR 102.11. Funds may be
transferred from the depository for
investment purposes. but shall be

returned to the depository before such
funds are used to make expenditures.

(b) The treasurer shall be responsible
for examining all contributions received
for evidence of illegality and for
ascertaining whether contributions
received, when aggregated with other
contributions from the same contributor,
exceed the contribution limitations of 11
CFR 110.1 or 110.2.

(1) Contributions that present genuine
questions as to whether they were made
by corporations, labor organizations,
foreign nationals, or Federal contractors
may be, within ten days of the
treasurer’'s receipt, either deposited into
a campaign depository under 11 CFR
103.3(a) or returned to the contributor. If
any such contribution is deposited, the
treasurer shall make his or her best
efforts to determine the legality of the
contribution. The treasurer shall make
at least one written or oral request for
evidence of the legality of the
contribution. Such evidence includes,
but is not limited to, a written statement
from the contributor explaining why the
contribution is legal, or a written
statement by the treasurer
memorializing an oral communication
explaining why the contribution is legal.
If the contribution cannot be determined
to be legal, the treasurer shall, within
thirty days of the treasurer’s receipt of
the contribution, refund the contribution
to the contributor.

(2) If the treasurer in exercising his or
her responsibilities under 11 CFR
103.3(b) determined that at the time a
contribution was received and
deposited, it did not appear to be made
by a corporation, labor organization,
foreign national or Federal contractor, or
made in the name of another, but later
discovers that it is illegal based on new
evidence not available to the political
committee at the time of receipt and
deposit, the treasurer shall refund the
contribution to the contributor within
thirty days of the date on which the
illegality is discovered. If the political
committee does not have sufficient
funds to refund the contribution at the
time the illegality is discovered, the
political committee shall make the
refund from the next funds it receives.

(3) Contributions which on their face
exceed the contribution limitations set
forth in 11 CFR 110.1 or 110.2, and
contributions which do not appear to be
excessive on their face, but which
exceed the contribution limits set forth
in 11 CFR 110.1 or 110.2 when
aggregated with other contributions
from the same contributor, and
contributions which cannot be accepted
under the net debts outstanding
provisions of 11 CFR 110.1(b)(3) and
110.2{b)(3) may be either deposited into

a campaign depository under 11 CFR
103.3(a) or returned to the contributor. If
any such contribution is deposited, the
treasurer may request redesignation or
reattribution of the contribution by the
contributor in accordance with 11 CFR
110.1(b), 110.1(k) or 110.2(b), as
appropriate. If a redesignation or
reattribution is not obtained, the
treasurer shall, within sixty days of the
treasurer's receipt of the contribution,
refund the contribution to the
contributor.

(4) Any contribution which appears to
be illegal under 11 CFR 103.3(b)(1) or (3},
and which is deposited into a campaign
depository shall not be used for any
disbursements by the political
committee until the contribution has
been determined to be legal. The
political committee must either establish
a separate account in a campaign
depository for such contributions or
maintain sufficient funds to make all
such refunds.

(5) If a contribution which appears to
be illegal under 11 CFR 103.3(b)(1) or (3}
is deposited in a campaign depository,
the treasurer shall make and retain a
written record noting the basis for the
appearance of illegality. A statement
noting that the legality of the
contribution is in question shall be
included in the report noting the receipt
of the contribution. If a contribution is
refunded to the contributor because it
cannot be determined to be legal, the
treasurer shall note the refund on the
report covering the reporting period in
which the refund is made.

PART 104—REPORTS BY POLITICAL
COMMITTEES (2 U.S.C. 434)

11. The authority citation for Part 104
is revised to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8), 438(b).

12. 11 CFR Part 104 is amended by
revising § 104.8(d) to read as follows:

§104.8 Uniform reporting of
contributions.

- » - - -

{d) (1) If an itemized contribution is
made by more than one person in a
single written instrument, the treasurer
shall report the amount to be atiributed
to each contributor.

(2) (i) If a contribution is redesignated
by a contributor, in accordance with 11
CFR 110.1(b) or 110.2(b), the treasurer of
the authorized political committee
receiving the contribution shall report
the redesignation in a memo entry on
Schedule A of the report covering the
reporting period in which the
redesignation is received. The memo
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entry for each redesignated contribution
shall be reported in the following
manner—

(A) The first part of the memo entry
shall disclose all of the information for
the contribution as it was originally
reported on Schedule A;

(B) The second part of the memo entry
shall disclose all of the information for
the contribution as it was redesignated
by the contributor, including the election
for which the contribution was
redesignated and the date on which the
redesignation was received.

(i) If a contribution from a political
committee is redesignated by the
contributing political committee in
accordance with 11 CFR 110.1(b) or
110.2(b), the treasurer of such political
committee shall report the redesignation
in a memo entry on Schedule B of the
report covering the reporting period in
which the redesignation is made. The
memo entry for each redesignated
contribution shall be reported in the
following manner—

(A) The first part of the memo entry
shall disclose all of the information for
the contribution as it was originally
reported on Schedule B;

(B) The second part of the memo entry
shall disclose all of the information for
the contribution as it was redesignated
by the contributing political committee,
including the election for which the
contribution was redesignated and the
date on which the redesignation was
made.

(3) If an itemized contribution is
reattributed by the contributor(s) in
accordance with 11 CFR 110.1(k), the
treasurer shall report the reattribution in
@ memo entry on Schedule A of the
report covering the reporting period in
which the reattribution is received. The
memo entry for each reattributed
contribution shall be reported in the
following manner—

(i) The first part of the memo entry
shall disclose all of the information for
the contribution as it was originally
reported on Schedule A;

(i) The second part of the memo entry
shall disclose all of the information for
the contribution as it was reattributed
by the contributors, including the date
on which the reattribution was received.

(4) If a contribution is refunded to the
contributor, the treasurer of the political
tommittee making the refund shall
report the refund on Schedule B of the
feport covering the reporting period in
which the refund is made, in accordance
with 11 CFR 103.3(b)(5) and 104.3(b). If a
contribution is refunded to a political
tommittee, the treasurer of the political
tommittee receiving the refund shall
teport the refund on Schedule A of the

report covering the reporting period in

which the refund is received, in

accordance with 11 CFR 104.3(a).
Dated: January 6, 1987.

Scott E. Thomas,

Chairman, Federal Election Commission.

[FR Doc. 87-437 Filed 1-8-87; 8:45 am|

BILLING CODE 6715-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 86-AS0-26]
Alteration of Control Zone, Chamblee,
GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment reduces the
size of the Chamblee, Georgia, control
zone. An arrival extension located
northeast of the DeKalb-Peachtree
Airport was predicated on the Norcross
VORTAC which has been
decommissioned. The instrument
approach procedure which necessitated
the arrival extension was canceled
concurrent with the decommissioning.
Thus, the floor of controlled airspace in
an area northeast of the airport may be
raised from the surface to 700 feet above
the surface. Additionally, the
geographical coordinates of the airport
have changed due to airport
construction and the new coordinates
will be reflected in the amended control
zone description.

EFFECTIVE DATE: 0901 UTC, April 9, 1987.
FOR FURTHER INFORMATION CONTACT:
Donald Ross, Supervisor, Airspace
Section, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box

20636, Atlanta, Georgia 30320; telephone:

(404) 76376486,
SUPPLEMENTARY INFORMATION:

History

On November 3, 1986, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by reducing the size of the
Chamblee, Georgia, control zone
through elimination of an unneeded
arrival extension. In addition, the
geographical coordinates (longitude
only) will be corrected as those
presently listed are slightly in error (51
FR 39866). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written

comments on the proposal to the FAA.
No comments objecting to the proposal
were received. This amendment is the
same as that proposed in the notice.
Section 71.171 of Part 71 of the Federal
Aviation Regulations was republished in
FAA Handbook 7400.6B dated January 2,
1986.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations amends
the Chamblee, Georgia, control zone by
removing an unneeded arrival extension
and correcting the geographical
coordinates of the airport upon which
the control zone is predicated.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zone,
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended, as follows:

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub, L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.171 [Amended]

2. Section 71.171 is amended as
follows:

Chamblee, GA—[Amended]

By removing the words *. . . long.
84°18'10"W.); within 1.5 miles each side of
Norcross VORTAC 242° radial extending
from the 5 mile radius zone to 1 mile
southwest of the VORTAC." and replacing
them with the words *. . . long,
84°18'08"W.).”
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Issued in East Point, Georgia, on December
30, 1986.

William D. Wood,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 87-399 Filed 1-8-87; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
International Trade Administration

15 CFR Part 376
[Docket No. 60960-6160]

Robots, Controllers, End-Effectors,
Related Vision Systems and Software

AGENCY: Export Administration,
International Trade Administration,
Commerce,

AcTiON: Final rule.

SUMMARY: Robots, robot controllers,
end-effectors, related vision systems,
and related software are controlled for
export under Export Control Commodity
Number {ECCN) 1391A on the
Commuodity Control List (CCL).
Exporters applying for avthorization to
ship these commodities need to supply
certain infermation in conjunction with
their license applications. The Export
Administration Regulations (15 CFR
Parts 368-399) are now being amended
to give guidance to exporters when
preparing such documentation or when
making commodity classification
requests.

EFFECTIVE DATE: March 10, 1987.

FOR FURTHER INFORMATION CONTACT:
Surendra Dhir, Capital Goods
Technology Center, Office of
Technology & Policy Analysis,
Department of Commerce, Washington,
DC 20230 (Telephone: (202) 377-8550).
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. App. 2412(a)), exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
(APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
date. This rule is also exempt from these

APA requirements because it involves a
foreign and military affairs function of
the United States. Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.
Accordingly, it is being issued in final
form. However, as with other
Department of Commerce rules,
comments from the public are always
welcome, Written comments (six copies)
should be submitted to: Joan Maguire,
Regulations Branch, Export
Administration, U.S. Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under 603(a)
and 604(a) of the Regulatory Flexibility
Act (5 U.S.C. 803(a) and 604(a)) no initial
or final Regulatory Flexibility Analysis
has to be or will be prepared.

4. This rule contains a collection of
information requirement subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

This collection of information
requirement is pending approval by the
Office of Management and Budget.
Persons wishing to comment on this
collection of information should address
their comments to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503, Attention: Desk
Officer for the Department of
Commerce/International Trade
Administration.

List of Subjects in 15 CFR Part 376

Exports; Reporting and recordkeeping
requirements.

Accordingly, Part 376 of the Export
Administration Regulations (15 CFR
Parts 368-399) is amended as follows:

1. The authority citation for 15 CFR
Part 376 continues to read as follows:

Authority: Pub. L. 96-72, 83 Stat. 503, 50
U.S.C. App. 2401 et seq., as amended by Pub.
L. 97-145 of December 29, 1981, and by Pub. L.
99-64 of July 12, 1985; E.O. 12525 of July 12,
1985 (50 FR 28757, July 16, 1985).

2. Section 376.17 is added to read as
follows:

§376.17 Robots, robot controllers, end-
effectors, related vision systems, or related
software

An application for autherization to
export or reexport robots, robot
controllers, end-effectors, related vision
systems, or related software (ECCN
1391A) to Country Groups Q, W, and Y
and the People's Republic of China and

requests for commodity classifications
shall contain the following information
as applicable.

(a) General. (1) Describe fully any
robot’s capability of using sensors to
generate or to modify robot program
instructions. For robots using sensors fo
welding only, describe in particular the
manner in which the sensors are used in
weld seam tracking.

(2) Specify if the robot, the controller,
or the end-effector is specially designed
to comply with national safety
standards for explosive munitions
environments.

(3) If the robot or the end-effector is
equipped with self-sealing hydraulic
lines, provide the flash point of the
hydraulic fluid for hydraulic robots.

(4) If the robot, the controller, or the
end-effector is specially designed for
underwater use, specify what depth.

(5) Specify if the robot, the controller,
or the end-effector is capable of
operating at altitudes exceeding 30,000
meters.

(6) Specify if the robot, the controller,
or the end-effector is specially designed
for outdoor applications and if it meets
military specifications for those
applications.

(7) Specify if the robot, the controller,
or the end-effector is specially designed
for operating in an electromagnetic
pulse (EMP) environment.

(8) Specify if the robot, the controller,
or the end-effector is specially designed
or rated as radiation-hardened beyond
that necessary to withstand normal
industrial (i.e., non-nuclear industry)
ionizing radiation,

(9) Specify if the robot is equipped
with robot manipulator arms that
contain titanium-based alloys or fibrous
and filamentary materials. If it is,
describe in detail.

(10) Specify if the robot is equipped
with precision measuring devices. If it is.
provide range, accuracy, linearity, and
draft as applicable.

(11) Specify if the robot or the
controller is specially designed to move
autonomously, other than on a fixed
track, the robot structure through three-
dimensional space in a simultaneously
coordinated manner.

(12) Describe the manner in which the
robot may be used in electronics or
microelectonics manufacturing.

(13} Describe the manner in which the
robot may be used in nuclear industry/
manufacturing.

(b) Robot controllers. (1) Provide
information in accordance with § 376.11
of this part if the controllers are capable
of controlling numerically controlled
machine tools or dimensional inspection
machines.
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(2) Refer to computer regulations for
general purpose computers used as
controllers.

(3) Provide minimum programmable
increment.

(4) Specify if the controller is
equipped with interface meeting ANSI/
IEEE standard 488-1978, or equivalent
standard for parallel data exchange and
if so, describe,

(5) Describe the programming
methods. (e.g., lead-through, key-in,
teach-pendent, external computer)

(6) Provide the size of internal
computer words in bits.

(7) Describe any incorporated
interpolation algorithms.

(8) Describe any capabilities of on-line
(real-time) generation or modification of
the programmed path, velocity or
functions.

(c) End-effectors. Specify if the end-
effector is equipped with interface
meeting ANSI/IEEE standard 488-1978,
or equivalent, for parallel data exchange
and if so, describe.

(d) Vision systems. Provide the
following information of the vision
system if the robot is equipped with a
vision system:

(1) Number of pixels (as well as the
addressable matrix) the vision system is
capable of processing, and the type of
camera used.

(2) Number of single-scene analysis
processor, and word size (in bits) of the
processor.

(3) Description of any parallel
processing capability.

(4) Description of the programming
methods in detail.

(5) Description of the capability of the
vision system for providing continuous
reaction or updating the robot's position
while the robot is moving.

(6) Provide the speed of scene-
analysis.

(e) Software. Provide full descriptions,
as specified above, of the robots, the
robot controllers, the end-effectors, or
the vision systems, for which the
software is specially designed. Provide
the format (object code, source code,
elc.) in which the software will be
exported, For vision system software,
provide a full description of the
software's capabilities of three-
dimensional modelling and three-
dimensional scene analysis including
any Boolean logic operations, if any.

Dated: January 6, 1987.
Vincent F. DeCain,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 87-424 Filed 1-8-87; 8:45 am|
BILLING CODE 3510-DT-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1 and 33

Domestic Exchange-Traded
Commodity Options; Termination of
Pilot Program Status for Options on
Physical Commodities and on
Agricultural Futures Contracts

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rulemaking.

SUMMARY: In late 1982 the Commodity
Futures Trading Commission
("Commission") designated the first
options on commodity futures contracts
as part of a three-year pilot program for
non-agricultural commodities.
Subsequently, the Commission adopted
a pilot program to permit the trading of
options on non-agricultural physical
commodities. 47 FR 56996 (December 22,
1982). Finally, on January 23, 1984, a
separate three-year pilot program for the
trading of options on futures contracts
on domestic agricultural commodities
was adopted by the Commission. 49 FR
2752. The Commission's experierice with
option trading under these programs in
general has been good. Consequently, on
May 13, 1986, the Commission made
permanent the trading of options on
futures contracts on commodities other
than domestic agricultural commodities,
The Commission is now making
permanent the trading of options on
futures contracts on domestic
agricultural commodities. It is also
making permanent the trading of options
on physical commodities other than the
domestic agricultural commodities,
EFFECTIVE DATE: These rules shall
become effective February 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Paul M. Architzel, Chief Counsel,
Division of Economic Analysis, 2033 K
Street, NW., Washington, DC 20581,
(202) 254-6990.

SUPPLEMENTARY INFORMATION:

L. Background

Beginning in 1982, the Commission
embarked on a program to re-introduce
the trading of commodity options on
United States exchanges. The
Commission's regulations have
permitted the re-establishment of
exchange-traded commodity options in a
careful, phased manner. Initially, the
three-year pilot program to permit the
trading of commodity options on
domestic boards of trade permitted
trading only in options on futures
contracts on other than domestic
agricultural commodities. 46 FR 54500
(November 3, 1981). This limited
program was subsequently expanded to

permit the trading of options on physical
commodities as well. 47 FR 56996
(December 22, 1982).

After the statutory bar to trading
options on domestic agricultural
commodities was repealed by section
206 of the Futures Trading Act of 1982,
Pub. L. 97-444, 96 Stat. 2294, 2301 (1983),
the Commission established a pilot
program for the trading of options on
domestic agricultural commodities.! On
January 23, 1984, the Commission
adopted amendments to Rule 33.4 (49 FR
2752). These amendments permitted the
trading of options on futures contracts
on domestic agricultural commodities
under essentially the same regulatory
scheme as the Commission's existing
program governing the trading of options
on futures contracts on commodities
other than domestic agricultural
commodities. In adopting this program,
the Commission observed that by
removing the statutory bar and
[i]n permitting a pilot program for the trading
of options on domestic agricultural
commodities, Congress believed that such
options may benefit producers by offering
protection from adverse price movements
without requiring the sacrifice of potential
profits from favorable price movements.
Congress also believed that the abuses which
characterized the trading of options in the
1930's were unlikely to recur. (citations
omitted).

49 FR 2752, 2753.

The Commission proceeded
cautiously in establishing the pilot
program for the exchange trading of
options on futures contracts on domestic
agricultural commodities. The
Commission had gained valuable
experience in connection with its earlier
option program. In addition, the
Commission published an advance
notice of proposed rulemaking raising
specific issues regarding the potential
use of agricultural options (48 FR 6128
(February 10, 1983)) and also convened
an agricultural options advisory
committee to provide additional input
and advice. Moreover, the Commission
conducted a series of public meetings in
nine cities across the nation, including
Atlanta, Georgia; Cedar Rapids, lowa;
Indianapolis, Indiana; Kansas City,
Missouri; Lubbock, Texas; Memphis,
Tennessee; Minneapolis, Minnesota; St.
Louis, Missouri, and Reno, Nevada.

! These commodities are enumerated in section
2(a) of the Commodity Exchange Act and include:
Wheat, cotton, rice, corn, oats, barley, rye, flaxseed,
grain sorghums, meal feeds, butter, eggs, Irish
potatoes, wool, wool tops, fats and oils (including
lard, other fats and oils), cottonseed meal,
cottonseed, peanuts, soybeans, soybean meal,
livestock, livestock products, and frozen
concentraled orange juice.
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These public meetings provided an
additional! opportunity for interested
members of the public to express their
views concerning the development of a
pilot program for options on domestic
agricultural commodities.

Initially, the Commission limited the
number of options on futures contracts
on domestic agricultural commodities to
two per exchange. On October 29, 1984,
and on January 29, 1985, the Commission
designated a total of nine such options.
These included options on futures
contracts on grains, soybeans, livestock,
and cotton. A tenth option was
designated on the frozen concentrated
orange juice futures contract in
December 1985. Subsequently, on April
8, 1986, the Commission expanded the
number of options permitted on futures
contracts on domestic agricultural
commodities from two to five per
exchange. 51 FR 11905. Currently, fifteen
such options have been designated by
the Commission including in addition to
the above commodities, saybean meal
and oil and pork bellies.

Since trading in options on futures
contracts on domestic agricultural
commodities began, the Commission has
noted none of the abuses which were
previously associated with option
trading in agricultural commodities. In
light of this positive experience,
Congress directed the Commission

[t]o eliminate the pilot status of its program
for commodity option transactions involving
the trading of options on contract markets,
including any numerical restrictions on the
number of commodities or option contracts
for which a contract market may be
designated. . . .

Futures Trading Act of 1986, Pub. L. 99—
641, section 102 (1986).

IL Final Rules

The Commission has been pleased by
the successful introduction of exchange-
traded commodity options both in their
initial and subsequent pilot programs.
Moreover, the Commission's continuing
experience with the pilot option
programs, including the apparent
substantial use of these markets by
commercial enterprises, is favorable.
Generally, few regulatory problems
have been associated with these
programs, and the exchanges apparently
are discharging adequately their self-
regulatory responsibilities. In light of
these factors, and the clear mandate
from the Congress, the Commission is
hereby making permanent the trading of
options in its remaining pilot programs.

It should be noted that at the time the
Commission made permanent its
regulations governing the exchange
trading of options on futures contracts in
other than domestic agricultural

commodities, the Commission
thoroughly reviewed all of its option
rules. 51 FR 17363. As the Commission
indicated in connection with this overall
evaluation, it believes that the current
regulations are effective and can be
credited in part for the success of the re-
introduction of commodity option
trading. Certain refinements and
technical changes to the rules governing
the permanent trading of commodity
options were made at that time. The
Commission has again reviewed its
regulations and believes that no
additional changes to its option
regulations need be made.

Accordingly, the Commission is lifting
the limitation contained in Rule
33.4(a)(6) on the number of options on
futures contracts on domestic
agricultural commodities permitted on
each exchange as well as the number of
options on physical commodities other
than domestic agricultural commodities
permitted on each exchange. In addition,
the limited period for designation for
commodity options under Commission
Rule 33.5(c) is being deleted. Finally, the
Commission is deleting the authority
delegated to its staff to approve
exchange rules which extend
temporarily the term of option
designations beyond the original, three-
year period (Rule 1.41b(a)(3)).

1. Related Matters
A. The Regulatory Flexibility Act

The Regulatory Flexibility Act 5
U.S.C. 801 et seq., requires that agencies,
in proposing rules, consider the impact
of these rules on small businesses. The
Commission has previously determined
that contract markets are not “small
entities” for purposes of the Regulatory
Flexibility Act, 47 FR 18618 (April 30,
1982).

These rules govern the trading of
options on various contract markets and
therefore, if promulgated, would not
have a significant economic impact on a
substantial number of small entities.
Accordingly, the Chairman, on behalf of
the Commission, certifies, pursuant to
section 3(a) of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that these
regulations will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980,
44 U.S.C. et seq., imposes certain
requirements on Federal agencies,
including the Commission, in connection
‘with their conducting or sponsoring any
collection of information as defined in
that Act. These rule amendments do not
impose any additional, nor do they in

any way alter existing, paperwork
burdens on the public.

C, Administrative Procedure Act

The Administrative Procedure Act
requires that notice and an opportunity
to comment be provided to the public
before agencies adopt final regulations,
except where interpretive rules or
general statements of policy or rules
relating to agency organization,
procedure or practice are involved, or
where the agency finds for good cause
that such notice and comment is
impractical, unnecessary or contrary to
the public interest. 5 U.S.C. § 553(b). In
this instance, the Congress has clearly
mandated that the Commission issue
these regulations. Moreover, since these
regulations make permanent an ongoing
program, their adoption has a modest
impact, if at all, on the public. For these
reasons, the Commission believes that,
in this instance, the notice and comment
procedure is unnecessary. Accordingly,
the Commission is adopting these rules
as final on February 9, 1987.

List of Subjects
17 CFR Part 1

Commaodity exchanges, Commodity
exchange rules.

17 CFR Part 33

Commodity exchange, Commodity
exchange designation procedures,
Commodity exchange rules, Commodity
futures, Commodity options.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, sections 2(a)(1)(A), 4c(b),
4¢(c), 4c(d), 5. 5a, 6 and 8a thereof, 7
U.S.C. 2, 4, 6¢(a), 6¢[b), 6¢c(c), 6¢(d), 7. 7a,
8 and 12a, the Commission hereby
amends Chapter I of Title 17 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 2, 2a, 4, 4a, 8, 6a, 6b. 6c,
6d, 8e, 6f, 6g. 6h, 8i, 8j, 8k, 61, 6m, 6n, 60, 7, 74,
8,9, 12, 12a, 12¢, 13a, 13a-1, 18, 19, 21, 23, and
24 unless otherwise noted.

2. Section 1.41b is amended by
removing paragraph (a)(3) and revising
paragraphs (a)(1) and (a)(2) to read as
follows:

§ 1.41b Delagation of Authority to the
Director of the Division of Trading and
Markets and Director of the Division of
Economic Analysis.

(8]. .
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(1) Do not materially change the
quantity, quality, or other delivery
specifications, procedures or obligations
under a contract designated for trading
by the Commission (such as, but not
limited to, rules affecting procedures for
inspecting, grading or weighing a
commodity, the costs of such
procedures, notice deadlines, payment
procedures, the content of delivery
forms and other similar procedures); or

(2) Reflect routine modifications that
are expressly required o anticipated by
the specific terms of a contract market
rule (such as the specification of
delivery grades, growths or differentials,
the listing of trading months or the
modification of trading hours).

* . . . -

PART 33—REGULATION OF
DOMESTIC EXCHANGE-TRADED
COMMODITY CPTION TRANSACTIONS

3. The authority citation for Part 33
continues to read as follows:

Authority: 7 US.C. 2, 2a, 4, 6, 6a, 6b, 6¢, 6d,
6e, 61, 6g, Bh, 6i, 6j, 6k, 61, 6m, 6n, 6o, 7, 7a, 7b,
8. 9,11, 12a, 12¢, 13a-1, 13b, 19 and 21 unless
otherwise noted.

§33.4 [Amended]

4. Section 33.4 is amended by
removing paragraph (a)(6).
§33.5 [Amended]

5. Section 33.5 is amended by
removing paragraph (c).

Issued this January 6, 1987, by the
Commission.

Jean A. Webb,

Secrelary of the Commission.

[FR Doc. 87-430 Filed 1-8-87; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 388

Confidential Treatment of Records
and Documents Filed With the
Commission

[Docket No. RM87-9-000; Order No. 462]
Issued: January 6, 1987.

AGENCY: Federal Energy Regulatory
Commission.

f_cr!ou: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission {Commission) is
adopting procedures governing requests
for confidential treatment of information
submitted to the Commission. The rule
codifies informal procedures that have

evolved in response to requests for
confidential treatment of documents and
records filed with the Commission.

EFFECTIVE DATE: [anuary 6, 1987.

FOR FURTHER INFORMATION CONTACT:
Joseph R. Hartsoe, Federal Energy
Regulatory Commission, Office of the
General Counsel, 825 North Capitol
Street, NE. Washington, DC 20426, (202)
357-8530

SUPPLEMENTARY INFORMATION:

Before Commissioners: Martha O. Hesse,
Chairman; Anthony G. Sousa, Charles G.
Stalon, Charles A. Trabandt and C.M. Naeve.

L. Introduction

The Federal Energy Regulatory
Commission (Commission) is adopting
procedures governing requests for
confidential treatment of information
submitted to the Commission. The rule
codifies informal procedures that have
evolved in response to requests for
confidential treatment of documents and
records filed with the Commission.

Il. Background

Under the Freedom of Information Act
(FOIA),* the Commission must provide
reasonably described agency records
requested by any person, unless the
record contains information that meets
one or more of the nine exemptions from
disclosure provided in the Act.2 In
particular, trade secrets and commercial
or financial information (confidential
information) are generally exempt from
disclosure under the Act.? Under the
Commission’s FOIA regulations every
record of the Commission is a public
record, unless it falls within one or more
of the FOIA exceptions to public
disclosure.

Once a proceeding is initiated at the
Commission, a docket number is
assigned to the proceeding and a public
file is opened in that docket. Unless the
Secretary of the Commission is
requested to place a document in a non-
public file, all filings in a particular
docket are placed in the public file
which is available in the Commission's
public reference room.® In addition,

' 5 11.S.C. 552 (1982}, as amended by the Freedom
of Information Reform Act of 1988, Pub. L. No. 99
570.

? See 5U.S.C, 552(b) (1962}. See also 18 CFR Part
388 (1986) (the Freedom of Information Act
regulations of the Commission). If the record
contains information that is exempt from disclosure,
the Commission must still release any reasonably
segregable, non-exempt information.

45 U.S.C. 552(b)(4) (1982).

418 CFR 380.105 (1986).

® 18 CFR 3.8(a) (1986).

persons may seek access to the non-
public file of a proceeding by submitting
a written request that reasonably
describes the records sought to the
Director of the Division of Public
Information.® or through discovery in a
proceeding set for hearing under subpart
E of the Commission’s Rules of Practice
and Procedure.”

I11. Discussion

During the course of Commission
business, persons may submit to the
Commission commercial, financial or
other information that they claim to be
exempt from disclosure because the
material would reveal trade secrets or is
otherwise confidential or privileged.®
Recently, the Commission was asked to
issue a “"protective order" to prevent
disclosure of information supporting an
application for qualifying facility
status.” In denying this request, the
Commission discussed procedures for
seeking confidential treatment of
documents submitted to the
Commission. This rule codifies and
expands on these procedures and makes
them generally available to any person
submitting documents to the
Commission.

With the exception of the rules
relating to certain specific Commission
matters,'® the Commission's regulations
currently contain no formal procedures
for requesting confidential treatment for
information submitted to the
Commission. In practice, however, those
gubmitting information have been
allowed to designate a document as
containing confidential information, and
to request the Secretary of the
Commission to maintain the document
in a non-public file. The Secretary has
then placed the document in the non-
public file and noted on the docket sheet
that confidential material was
submitted. If a copy with confidential
material removed has been submitted,
this copy is placed in the public file.
This procedure prevents the immediate

¢ 18 CFR 388.107 and 109 (1986). In general, within
ten days of receipt of the request, the Director must
notify the person requesting the documents of the
determination and the bases for the determination.
If & request is denied in whole or part, the person
requesting the records may appeal the
determination to the Chairman of the Commission
in writing. The Chairman decides appeals within 20
days after receipt. If on appeal the Chairman
upholds the Director’s determination in whole or
part, the person requesting the documents may seek
judicial review of the determination.

718 CFR Part 385 (1986).

85 U.S.C. 552(b)(4) (1982).

® York Canyon Cogeneration Associates, 37
FER.C. § 81.221 (1988) (Docket No. QF86-555-000)
(issued Dec. 9. 19886).

19 See 18 CFR 1b.20, 385.903. 385.1003, and
385.1112 (1986).
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public release of information before any
responsible official at the Commission
has had the opportunity to decide
whether the material deserves
confidential treatment. The Commission
is adopting regulations that codify this
practice.

By adopting these procedures, the
Commission is making no judgment as
to the merits of any case-specific claims
of confidentiality and is establishing no
new independent substantive standards
for deciding such claims. Instead, these
procedures merely withhold the
documents until the appropriate
Commission official has decided
whether, or under what conditions, they
should be made public. The Commission
will centinue to apply the substantive
standards imposed by the Freedom of
Information Act and other relevant
statutes, as those standards have been
interpreted by the Commission and the
courts, and to follow appropriate
Commission and judicial precedent
governing the production of information
in the discovery process.

Since this final rule is a matter of
agency organization, procedure, and
practice, prior notice and comment are
unnecessary under section 4 of the
Administrative Procedure Act, 5 U.S.C.
553(b) (1982). In addition, the
Commission finds that this rule will
improve the handling and consideration
of requests for confidential treatment
and will thereby benefit the participants
in Commission proceedings, as well as
any person submitting documents with
the Commission. Therefore, the
Commission finds good cause to make
this rule effective immediately upon
issuance, pursuant to 5 U.S.C. 553(d)
(1982).

List of Subjects in 18 CFR Part 388
Freedom of information.

Accordingly, the Commission,
effective January 6, 1987, amends Part
388 of Title 18, Chapter 1, Code of
Federal Regulations, as set forth below.

By the Commission,

Kenneth F. Plumb,
Secretary.

1. The authority citation for 18 CFR

Part 388 continues to read as follows:

Authority: 5 U.S.C. 552 and 553, unless
otherwise noted.

PART 388—PUBLIC INFORMATION
AND REQUESTS

2. In Part 388, new § 388.110 is added
to read as follows:

- - * * *

§388.110 Requests for confidential
treatment of documents submitted to the
Commission.

(a) Scope. Any person submitting a
document to the Commission may
request confidential treatment by
claiming that some or all of the
information contained in a particular
document is exempt from the mandatory
public disclosure requirements of the
Freedom of Information Act, 5 U.S.C.
552, and should otherwise be withheld
from public disclosure.

(b) Procedures. A person claiming that
information is confidential under
paragraph (a) must file:

(1) A written statement requesting
confidential treatment for some or all of
the information in a document, and the
justification for nondisclosure of the
information;

(2) The original document, indicating
on the front page “Contains Confidential
Information,” and identifying within the
document the information for which the
confidential treatment is sought;

(3) Fourteen copies of the document
without the information for which
confidential treatment is sought, and
with a statement indicating that
information has been removed for
confidential treatment.

(c) Effect of confidentiality claim. (1)
The Secretary of the Commission will
place documents for which confidential
treatment is claimed in accordance with
paragraph (b)(2) in a non-public file,
while the request for confidential
treatment is pending. By placing
documents in a non-public file, the
Commission is not making a
determination on any claim for
confidentiality. The Commission retains
the right to make determinations with
regard to any claim of confidentiality,
and the discretion to release information
as necessary to carry out its
jurisdictional responsibilities.

(2) The Secretary of the Commission
will place the request for confidential
treatment described in paragraph (b)(1)
and a copy of the original document
described in paragraph (b)(3) in a public
file, while the request for confidential
treatment is pending.

(d) Notification before release. Notice
of a decision by the Director of the
Division of Public Information, the
Chairman of the Commission, a
Presiding Officer in a proceeding under
Part 385 of this chapter or any other
appropriate official to deny a claim, in
whole or in part, will be given to any
person claiming that information is
confidential no less than five days
before public disclosure.

[FR Doc. 87-464 Filed 1-8-87; 8:45 am)
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Pyrantel Tartrate

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed for J&R
Specialty Supply Co. providing for the
use of a 48-gram-per-pound pyrantel
tartrate Type A medicated article in
making a 19.2-gram-per-pound pyrantel
tartrate Type A medicated article. The
pyrantel tartrate Type A medicated
article subject to this approval is
subsequently used to make Type C
medicated feeds for swine.

EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Benjamin A. Puyot, Center for
Veterinary Medicine (HFV-135), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
1414.

SUPPLEMENTARY INFORMATION: |&R
Specialty Supply Co., 310 Second Ave.
SW., P.O. Box 506, Waseca, MN 56093,
is the sponsor of a supplement to NADA
138-609 submitted on its behalf by
Pfizer, Inc. The supplemental NADA
provides for use of a 48-gram-per-pound
pyrantel tartrate Type A medicated
article to make a 19.2-gram-per-pound
pyrantel tartrate Type A medicated
article. The firm presently holds an
approved NADA for manufacturing a
similar 9.6-gram-per-pound pyrantel
tartrate Type A medicated article. The
pyrantel tartrate Type A medicated
articles are used for producing Type C
medicated feeds to aid in prevention of
migration and establishment and for
removal and control of large roundworm
(Ascaris suum) infections; and to aid in
prevention of establishment and for
removal and control of nodular worm
(Oesophagostomum spp.) infections.

The supplemental NADA is approved
and 21 CFR 558.485(a)(26) is revised to
reflect the approval. The basis for
approval is discussed in the freedom of
infermation summary.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
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approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined under 21
CFR 25.24(d)(1)(i) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required,

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, Part
558 i1s amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
Part 558 continues to read as follows:
Authority: Sec. 512, 82 Stat. 343-351 (21

U.S.C. 360b): 21 CFR 5.10 and 5.83.
2. In § 558.485 by revising paragraph
(2)(26) to read as follows:

$558.485 Pyrantel tartrate.

{a) L - -

(26) To 049768: 9.6 and 19.2 grams per
pound, paragraphs (e) (1) through (3) of
this section.
. - ® *

Dated: January 5, 1987.

Marvin A. Norcross,

Associate Director for New Animal Drug
Evaluation.

[FR Doc. 87403 Filed 1-8-87; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF DEFENSE
48 CFR Part 208

Federal Acquisition Hegulation
Supplement; Federal Supply Schedules

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: The Defense Acquisition
Regulatory Council has approved a
change to the Defense Federal
Acquisition Regulation Supplement
(DFARS] at 208.404-2(a)(S-70) that
provides contracting officers flexibility
in choosing to use optional Federal
Supply Schedules or make open market
purchases.

EFFECTIVE DATE: January 9, 1987,

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, 202/697-7266.

SUPPLEMENTARY INFORMATION:

A. Background

Present coverage at DFARS 208.404-
2(a)(S-70) requires the Department of
Defense to consider optional schedules
as another source of supply. This means
that further competition must be sought
before purchases are made from General
Services Administration's Federal
Supply Schedules which are optional for
use by DoD. A proposed rule was
published in the Federal Register at 51
FR 37207, October 20, 1986, and public
comments were solicited. After review
of the public comments, the DAR
Council approved the proposed rule as a
final rule without change. This revision
will permit contracting officers to
consider whether further competition
obtained under an open market
purchase would provide sufficient
benefits to offset lower administrative
costs and reduced contract placement
leadtime associated with making a
purchase against an optional Federal
Supply Schedule when such schedules
are available.

B. Regulatory Flexibility Act
Information

The revision to DFARS 208.404-
2(a)(S-70) does appear to have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). A final Regulatory
Flexibility Analysis has been prepared
and submitted to the Chief Counse! for
Advocacy for the Small Business
Administration.

C. Paperwork Reduction Act
Information

For the proposed rule, it was
estimated that there would be a
reduction of 2,030,000 burden hours. A
request for OMB clearance was
submitted on 10 October 1986. On 19
December 1988, OMB approved the
estimated reduction of 2,030,000 burden
hours under OMB approval number
0704-0187.

List of Subjects in 48 CFR Part 208
Government procurement,

Charles W. Lloyd,

Excutive Secretary, Defense Acguisition,
Regulatory Council.

Therefore, 48 CFR Part 208 is
amended as follows:

PART 208—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

1. The authority citation for 48 CFR
Part 208 continues to read as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD)
Directive 5000.35, and DoD FAR Supplement
201.301.

2. Section 208.404-2 is amended by
revising paragraph (a){S-70) to read as
follows:

§ 208.404-2 Optional use.

(a)(S-70) As specified in FAR 8.001(a),
optional schedules are preferred sources
of supplies and services. Accordingly,
coniracting officers should make
maximum use of optional schedules in
meeting requirements for supplies and
services. Further competition with
respect to optional schedules is not
required. However, if, in the contracting
officer's judgment, the introduction of
competition from nonschedule sources
would be in the best interest of the
Government in terms of quality,
responsiveness, or costs, other
procedures may be used.

[FR Dog. 87-435 Filed 1~8-87; 8:45 am)
BILLING CODE 38610-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for Lespedeza
leptostachya (Prairie Bush-Ciover)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines
threatened status for Lespedeza
leptostachya Engelmann (prairie bush-
clover). L. leptostachya has been
extirpated from much of its historic
range in northern and south-central
lowa, northern Illinois, southern
Minnesota, and western Wisconsin.
Construction and agricultural activities,
livestock trampling, and unfavorable
vegetational changes are threatening the
species. However, the plant is extant at
26 sites. This measure implements the
protection provided by the Endangered
Species Act of 1973, as amended, for this
plant.

DATE: The effective date of this rule is
February 9, 1987,

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
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hours at the Service's Regional Office of
Endangered Species, Federal Building,
Fort Snelling, Twin Cities, Minnesota
55111,

FOR FURTHER INFORMATION CONTACT:
james M. Engel at the above address
(612/725-3276 or FTS 725-3276).
SUPPLEMENTARY INFORMATION:

Background

Lespedeza leptostachya is a
herbaceous perennial member of the pea
family (Fabaceae) endemic to the
Midwest. It is one of about 40 species of
Lespedeza worldwide. Clewell (1966a)
recognized 12 species of Lespedeza in
North America. L. leptostachya, with
woody rhizomes, grows to about 40
inches (1 meter) in height, has narrow,
linear, compound leaves with silvery-
white hairs, and slender terminal
flowering spikes with 15-30 flowers. The
corolia is white to light purple. Clewell
(1966¢) presented a detailed description
of the species, noting that L.
leptostachya flowers from late July
through mid-Sepember and inhabits dry
of mesic native prairies in northern
Iilinois, northern and south-central
Iowa, southern Minnesota, and western
Wisconsin. Such prairies are usually
well-drained, are often gravelly, and
occur on slopes of kames or eskers (hills
of glacially deposited material), and
river terraces. L. leptostachya is a
colonizer of open habitats. Clewell
(1966¢) observed that Lespedeza species
are shaded or crowded in habitats
invaded by perennial grasses and
woody species. Lespedeza species,
however, are adapted to frequent fires
and increase in response to fire.

Lespedeza leptostachya has always
been rare and local throughout its four-
state range. Formerly known from eight
Illinois counties, there were
approximately 370 plants at four sites in
four Illinois counties (Du Page, Lee, Ogle
and Winnebago) in 1980. Only 66
individual plants could be located at the
four sites in 1981, but it is not known
whether a real population decline has
taken place (Bowles and Kurz 1981).
Each site totals less than one acre (0.4
Hectare). L. leptostachya is listed
officially as threatened by the Iilinois
Department of Conservation.

In lowa, the historically known range
of L. leptostachya included 22 countries
in the northern and south-central
sections of the State. There are currently
eleven extant populations in eight
counties (Clarke, Dickinson, Emmet,
Howard, Lucas, Osceola, Story and
Winneshiek (Watson 1983, Wilson, Iowa
Conservation Commission, pers. comm.
Dec. 31, 1988)). The species is listed
officially as endangered by the lowa

Conservation Commission. The total
number of plants in Iowa is estimated at
approximately 1,850 (Watson 1983,
Wilson pers. comm.)

In Minnesota, L. leptostachya is
extant at eight sites in four southern
counties (Cottonwood, Jackson,
Goodhue, and Renville (Smith 1981)).
Over 4,500 plants have been estimated
on less than 50 acres (20 hectares). One
site contains more than 2,000 plants, the
largest known extant populaton. The
species is listed officially as threatened
by the Minnesota Department of Natural
Resources.

In Wisconsin, there are three extant
populations of L. leptostachya in three
counties (Dane, Pierce, and Sauk
(Alverson 1981)). Three historic
populations are known to be extirpated.
The species is listed officially as
threatened by the Wisconsin
Department of Natural Resources.

Section 12 of the Endangered Species
Act of 1973 (Act) directed the Secretary
of the Smithsonian Institution to prepare
a report on those plants considered to
be endangered, threatened, or extinct.
This report, designated as House
Document No. 94-51, was presented to
Congress on January 9, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of this report as a petition within the
context of Section 4(c)(2) of the Act
(petition acceptance is now governed by
Section 4(b)(3) of the Act, as amended),
and of its intention to review the status
of the plant taxa named within. L.
leptostachya was named in the
Smithsonian report as threatened and
was included in the Service's 1975
notice of review.

Lespedeza leptostachya was also
included as a category-1 species in an
updated notice of review for plants
published in the December 15, 1980,
Federal Register (45 FR 82480). Category
1 comprises taxa for which the Service
presently has sufficient biological
information to support their being
proposed to be listed as endangered or
threatened.

The Endangered Species Act
Amendments of 1982 required that
petitions, such as that of the
Smithsonian, that were still pending as
of October 13, 1982, be treated as having
been received on that date. Section
4(b)(3) of the Act, as amended, requires
that, within 12 months of the receipt of
such a petition, a finding be made as to
whether the requested action is
warranted, not warranted, or warranted
but precluded by other activity involving
additions to or removals from the
Federal Lists of Endangered and
Threatened Wildlife and Plants.
Therefore, on October 13, 1983, the

Service made the finding that listing of
Lespedeza leptostachya was warranted
but precluded by other pending listing
activity. This finding was published in
the Federal Register of January 20, 1984
(49 FR 2485). In the case of such a
finding, the petition is recycled and
another finding becomes due within 12
months. On October 12, 1984, another
finding of warranted but precluded was
made with respect to the listing of
Lespedeza leptostachya. This finding
was published in the Federal Register of
May 10, 1985 (50 FR 19761). Still another
finding was due by October 12, 1985,
and that finding, to the effect that the
petitioned action was warranted, was
incorporated in a proposed rule to
determine threatened status for
Lespedeza leptostachya, issued in the
Federal Register of December 6, 1985 (50
FR 49967).

Summary of Comments and
Recommendations

In the proposed rule of December 6,
1985, and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices, inviting general public
comment, were published in the Dixon
Telegraph, Peoria, Illinois, December 20,
1985; the Ogle County Life, Oregon,
Illinois, December 23, 1985; the Register-
Star, Rockford, Illinois, December 19,
1985; The Daily Journal, Wheaton,
Illinois, December 23, 1985; the
Esterville News, Esterville, lowa,
December 19, 1985; the Herald-Patriot,
Chariton, Iowa, December 19, 1985; the
Times-Plain Dealer, Cresco, lowa,
December 18, 1985; the Decorah Journal,
Decorah, Iowa, December 19, 1985; the
Osceola Tribune, Osceola, lowa,
December 26, 1985; the Spirit Lake

eacon, Spirit Lake, lowa, December 19,
1985; the Republican Eagle, Red Wing,
Minnesota, December 19, 1985; the
Jackson County Livewire, Jackson,
Minnesota, December 23, 1985; the
Times Journal, Olivia, Minnesota,
December 18, 1985; the Cottonwood
County Citizen, Windom, Minnesota,
December 18, 1985; The Wisconsin State
Journal, Madison, Wisconsin, December
19, 1985; and the Pierce County Herald,
Ellsworth, Wisconsin, December 19,
1985. No public hearing was requested
or held.

Seven comments were received. One
from the Department of the Army, Corps
of Engineers (COE) noted that
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Lespedeza leptostachya is not known to
occur on COE lands, and that because of
the localized distribution and dry prairie
habitat requirements, it is unlikely that
determining the plant to be a threatened
species would have any impact on COE
operations. The International Union for
Conservation of Nature and Natural
Resources, Minnesota’s Departments of
Natural Resources (DNR) and
Transportation (DOT), the U.S. Forest
Service and the Iowa Conservation
Commission all supported the proposal.
The Minnesota DNR advised that an
area within Kilen Woods State Park,
containing the largest population of
Lespedeza leptostachya in public
ownership, is designated as a Scientific
and Natural Area. Minnesota has also
initiated a long-term research project for
management purposes. The Minnesota
DOT noted that seeds of Lespedeza
leptostachya are being commercially
produced. The facility producing these
seeds has been contacted and furnished
information regarding permitted and
lawful activities with the species. The
lowa Conservation Commission
provided information on existing
populations and identified two
additional occurrences of L.
leptostachya in Story and Osceola
Counties. This new information has
been incorporated into the appropriate
sections of this rule. The Howard
County, Towa, Weed Commissioner
requested a picture of the plant and
stated that the county would comply
with the proposed regulations when
road-side spraying is done.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Lespedeza leptostachya should be
classified as a threatened species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be endangered or threatened due to
one or more of the five factors described
in section 4(a)(1). These factors and
their application to Lespedeza
leptostachya Engelmann (prairie bush-
clover) are as follows:

A. The present or threatened
destruction, modification, or curtailment
of its habitat or range. Although L.
leptostachya has always had a limited
range, the current range is only a
fraction of its former range. Agricultural
activity has eliminated most of the
species' suitable prairie habitat.
Moreover, many of the 26 extant sites

are threatened by several factors. One
population in Illinois could be destroyed
by quarrying activities, although
presently it is protected by the owner of
the site (Bowles and Kurz 1981). The
State's largest population, of 100 plants,
is on a State highway roadside currently
being studied for widening. In
Minnesota, several sites supporting the
species are threatened by quarrying,
residential development, and
agricultural activities (Smith 1981). In
Wisconsin, one of the three extant
populations is threatened by residential
development and vehicle use (Alverson
1981).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. With any rare plant species
there is the possibility wildlflower
collectors may reduce populations in
more accessible sites. Although this
species is not known to have been
affected by collecting, a potential threat
exists.

C. Disease or predation. No diseases
are known to adversely affect L.
leptostachya. Heavy livestock grazing
may be detrimental to the species (Smith
1981). One site in Iowa is subject to
intensive grazing (Watson 1983).

D. The inadequacy of existing
regulatory mechanisms. L. leptostachya
is listed officially as endangered or
threatened by the States of Illinois,
lowa, Minnesota, and Wisconsin.
Illinois law protects endangered and
threatened plants found on State
property; lowa regulations prohibit
removal, possession, and sale of any
plant species on Federal or State lists;
Minnesota statutes prohibit taking,
transporting, and sale of State
endangered and threatened plants from
all lands, except ditches, roadways, and
certain types of agricultural and forest
lands; Wisconsin regulations prohibit
any person from removing or
transporting any endangered or
threatened wild plant away from its
native habitat on public property, or
from property he or she does not own or
control, except in the course of forestry
or agricultural practices or in the
construction and maintenance of a
utility facility. Although Lespedeza
leptostachya is offered various forms of
protection under these States laws,
monitoring and enforcement are difficult
due to limited personnel. The
Endangered Species Act offers
possibilities for protection of this tax on
through section 6 by cooperation
between the States and the Service and
through section 7 (interagency
cooperation) requirements. Most of the
Iowa populations of L. leptostachya are
contained within State Preserves. One

site in Illinois is owned by the Hlinois
Department of Transportation. One site
in Minnesota is on land owned by the
Minnesota Historical Society; another
site is owned by a private college. The
largest population of L. leptostachya in
Minnesota, of about 2,000 plants, is
located within the boundaries of the
Kilen Woods State Park. Portions of the
park that contain Lespedeza
leptostachya are designated as a State
Scientific and Natural Area. Two sites
in Wisconsin are on land owned by
either The Nature Conservancy or the
Wisconsin Department of Natural
Resources. The Nature Conservancy
also has cooperated with several private
landowners to protect the species. The
Endangered Species Act would afford
additional protection to L. leptostachya.

E. Other natural or manmade factors
affecting its continued existence.
Becausge there are relatively few
remaining populations of Lespedeza
leptostachya, and these are small in
size, the species could be jeopardized
simply by natural fluctuations in
numbers and inadvertent human
disturbance.

In determining to make this final rule,
the Service has carefully assessed the
best scientific information available
regarding the past, present, and future
threats faced by this taxon. Based on
this evaluation, the preferred action is to
list L. leptostachya as a threatened
species, because of the known losses of
local populations. For reasons detailed
below, it is not considered prudent to
designate critical habitat.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that, to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The designation of critical
habitat is not considered to be prudent
when such designation would not be of
net benefit to the species involved (50
CFR 424.12). In the present case, the
Service believes that designation of
critical habitat would not be prudent
because no benefit to the taxon can be
identified that would outweigh the
potential threat of vandalism or
collection, which might be exacerbated
by the publication of a detailed critical
habitat description.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
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agains! certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for land acguisition, if
necessary, and cooperation with the
States; it also requires that recovery
actions be carried out for all listed
species. These actions are initiated by
the Service following listing. The
protection required by Federal agencies
and applicable prohibitions are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402 (see revision at 51 FR 19926; June 3,
1986). Section 7({a){2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continuved
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. There are no known Federal
activities, current or planned, that would
affect Lespedeza leptostachya.

The Act and its implementing
regulations found at 50 CFR 17.71 and
17.72 set forth a series of general trade
prohibitions and exceptions that apply
to all threatened plant species. With
respect to L. leptostachya, all trade
prohibitions of section 9{a)(2) of the Act,
as implemented by 50 CFR 17.71, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to

import or export this species, transport
it in interstate or foreign commerce in
the course of a commercial activity, sell
it or offer it for sale in interstate or
foreign commerce, or remove it from an
area under Federal jurisdiction and
reduce it to possession. Seeds from
cultivated specimens of threatened plant
species are exempt from those
prohibitions provided that a statement
of “cultivated origin" appears on their
containers. Certain exceptions can
apply to agents of the Service and State
conservation agencies. The Act and 50
CFR 17.72 also previde for the issuance
of permits to carry out otherwise
prohibited activities involving
threatened species under certain
circumstances. It is anticipated that few
trade permits would ever be sought or
issued, since this plant is not common in
cultivation or in the wild. Requests for
copies of the regulations on plants, and
inquires regarding them, may be
addressed to the Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service,
Washington, DC 20240 (703/235-1903).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4{a) of the
Endangered Species Act of 1973, as
amended. The reasons for this
determination were published in the
Federal Register of October 25, 1983 (48
FR 49244).
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The primary author of this final rule is
William F. Harrison (see ADDRESSES
section) (812/725-3276 or FTS 725-3276).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promulgation
PART 17—[AMENDED]

Accordingly, Part 17, Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for Part 17
continues to read as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 80 Stat. 911; Pub. L. 85-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L. 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
the family Fabaceae, to the List of
Endangered and Threatened Plants:

§17.12 Endangered and threatened
plants.
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Dated: November 28,1986.
P. Daniel Smith,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 87-465 Filed 1-8-87; 8:45 am]
BILLING CODE 4310-55-M

————

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611, 672, 675
[Docket No. 70103-7003]

Foreign Fishing, Groundfish of the Gulf
of Alaska, Groundfish of the Bering
Sea and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
AcTION: Notice of 1987 interim initial
specifications for groundfish; prohibited
species catch limits for certain
groundfish species and for Pacific
halibut; reapportionments of reserves;
and request for comment.

SUMMARY: NOAA announces 1987 initial
specifications and initial

apportionments of (1) target quotas
(TQs) for each category of groundfish in
the Gulf of Alaska; (2) prohibited
species catch (PSC) limits for certain
groundfish species in the Gulf of Alaska;
(3) PSC limits for Pacific halibut in the
Gulf of Alaska; (4) total allowable
catches (TACs) for each category of
groundfish in the Bering Sea and
Aleutian Islands Area, (5)
reapportionments of reserves in both
management units, and (6) request
comment on this action. This action is
necessary to provide groundfish harvest
amounts to domestic fishermen in the
Gulf of Alaska and to domestic and
foreign fishermen in the Bering Sea and
Aleutian Islands Area, and to control
incidental catches of Pacific halibut and
certain groundfish species in the Gulf of
Alaska that are fully utilized by
domestic fishermen for domestic annual
processing (DAP). It is intended as a
conservation and management measure,
providing for full utilization of available
groundfish resources off Alaska during
1987, pending publication of final

specifications and apportionments for
1987.

DATES: This notice is effective January 3,
1987, Comments on this action are
invited until January 18, 1987.

ADDRESS: Comments should be sent to
Robert W. McVey, Director, National
Marine Fisheries Service, P.O. Box 1668,
Juneau, AK 99802,

FOR FURTHER INFORMATION CONTACT:
Ronald |. Berg (NMFS, 807-586-7229).
SUPPLEMENTARY INFORMATION:

Background

For the Gulf of Alaska, this action
establishes, on an interim basis, 1987
TQs for each groundfish species, PSC
limits for certain groundfish species, and
proposes PSC limits for Pacific halibut.
For the Bering Sea and Aleutian Islands
Area, it establishes, on an interim basis,
TACs for each groundfish species. This
action also apportions available TQs
and TACs among domestic annual
processing (DAP), joint venture
processing (JVP), and total allowable
level of foreign fishing (TALFF), and
reserves.

In the Gulf of Alaska, procedure for
establishing TQs for groundfish species
comprises one part of Amendment 15 to
the Fishery Management Plan (FMP) for
the Gulf of Alaska Groundfish Fishery,
which is currently undergoing review by
the Secretary of Commerce (Secretary)
under section 304 of the Magnuson
Fishery Conservation and Management
Act (Magnuson Act). TQs are analogous
to the optimum yields (OYs) for each
groundfish species as specified in the
current FMP. The FMP was developed
under the Magnuson Act and is
implemented by rules appearing at 50
CFR 611.92 and Part 672. The immediate
authority and procedures for
establishing TQs are provided for by an
emergency interim rule (52 FR 422,
January 6, 1987) implemented under
section 305(e) of the Magnuson Act and
are identical to those of the proposed
amendment (51 FR 44812, December 12,
1986). The sum of the TQs for all species
must fall within the established OY
range for these species of 116-800
thousand metric tons (mt). Twenty
percent of each species’ TQ is set aside
as a reserve for possible later
reapportionment to DAP or JVP. Certain
amounts of the reserve are apportioned
to TQs as explained below.

In the Bering Sea and Aleutian Islands
Area, TACs are established for

groundfish species by the FMP for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area. This FMP
was also developed under the Magnuson
Act and is implemented by rules
appearing at 50 CFR 611.93 and Part 675.
Under the FMP, the sum of the
individual species’ TACs must fall
within the OY range of 1.4 to 2.0 million
mt. The TAC for each species or species
group is reduced by 15 percent, resulting
in initial TACs of 85 of OY, which are
apportioned to the DAP, JVP, and
TALFF on January 1. The remaining 15
percent from each TAC contributes to a
non-specific operational reserve, which
may be reapportioned by the Director,
Alaska Region, NMFS (Regional
Director) at any time during the fishing
year. For 1987, as in 1986, the
operational reserve is initially 300,000
mt. Certain amounts of the reserve are
apportioned to TACs as explained
below.

The TQs and TACs are apportioned
initially among DAP, JVP, reserves, and
TALFF for each species under §§ 611.92
and 672.20(f)(2) for the Gulf of Alaska
and under §§ 611.93 and 675.20(a) (4)
and (5) for the Bering Sea and Aleutian
Islands Area. DAP amounts are
intended for harvest by U.S. fishermen
for delivery and sale to U.S. processors.
JVP amounts are intended for joint
ventures in which U.S. fishermen deliver
their catches to foreign processors at
sea. The reserves for both areas are set
aside for possible reapportionment to
DAP and/or JVP if the initial
apportionments prove inadequate, or to
TALFF if surpluses are identified later in
the fishing year.

Under §§ 611.92, 611.93, 672.20(a), and
675.20(a)(4), the initial amounts of DAP
and JVP are determined each year by
the Regional Director. The DAP and JVP
amounts must equal the actual DAP and
JVP of the previous year plus any
additional amounts the Regional
Director projects will be used by the
U.S. fishing industry during the coming
fishing year, not to exceed the TQ or
TAC, These additional amounts will
reflect as accurately as possible the
projected increases in U.S. processing
and harvesting capacity and the extent
to which U.S. processing and harvesting
will occur during the coming year. These
projections will be based upon the latest
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reliable information that is available,
including industry surveys, market data,
and stated intentions by representatives
for the U.S. fishing industry.

Under § 672.20(e), as modified by
Amendment 14 (50 FR 43193, October 24,
1985), the PSC limits for Pacific halibut
that will be applied to DAP and JVP
vessels are published in the Federal
Register by the Secretary after
consultation with the North Pacific
Fishery Management Council (Council).

Al its September 24-26, 1986, meeting,
the Council and its Scientific and
Statistical Committee (SSC) and
Advisory Panel (AP) reviewed
information presented by the Council's
Plan Teams concerning the status of
stocks in both the Gulf of Alaska and
the Bering Sea and Aleutian Islands
Area and recommendations by the Gulf
of Alaska Plan Team for Pacific halibut
PSCs. The Council then recommended to
the Regional Director preliminary initial
TQs and apportionments and also
Pacific halibut PSCs in the Gulf of
Alaska. It also recommended initial
TACs and their apportionments in the
Bering Sea and Aleutian Islands area.
The Secretary published the Council's
recommendations (51 FR 43397,
December 2, 1986) and invited public
commients to be submitted to the
Regional Director until January 2, 1987,
The proposed PSC limits for Pacific
halibut were discussed in the same
notice and are adjusted in this action. A
notice of final PSC limits will be
published in the Federal Register as
soon as practicable. No comments were
received by the Regional Director
regarding the preliminary initial
specifications for groundfish.

Al its December 9-12, 1986, meeting,
the Council again considered reports
from the Plan Teams and its SSC and
AP as well as testimony from the public.
The Council recommended certain
changes in the TQs for 1987 and
apportionments between DAP and [VP
in the Gulf of Alaska (§ 672.20, Table 1)
and 1987 TACs and apportionments
among DAP, JVP, and TALFF in the
Bering Sea and Aleutian Islands area
(§ 675.20, Table 1). Except for a directed
joint venture fishery for "‘other
flounders” in the Central Regulatory
Area, supported by needed bycatch
amounts of other species, and an
exploratory joint venture fishery for
pollock, the Council set the Guif of
Alaska DAPs equal to TQs. The Council
did so in response to testimony that
indicates a significant increase in
investment in catch/processor and
mothership vessels and shoreside
processing plants in the Gulf of Alaska,
accompanied by an intent to catch and

process large amounts of groundfish of
most species in 1987. The Council also
recommended PSC limits for certain
groundfish species and for Pacific
halibut in the Gulf of Alaska, and
reapportionments of groundfish reserves
in the Gulf of Alaska and the Bering Sea
and Aleutian Islands area. The
following is a discussion of each of
these actions.

Gulf of Alaska

The Council considered new
information and adopted acceptable
biological catches (ABCs), TQs, and
apportionments between DAP and JVP
for each of the groundfish species, as
follows:

Pollock—The pollock biomass
decreased to 620,000 mt in 1986, the
lowest value since the hydroacoustic
surveys began in 1981. An increasing
trend in biomass for the next few years
is projected, however, due primarily to a
strong 1984 year class. The Plan Team
set ABC for the Western/Central Area
in the range of 70,000 mt to 120,600 mt,
using an age-structured projection
model.

Due to positive forecasts in biomass
trends, tempered by the uncertainty
relative to the unlikely spawning
success of the current record low
population levels, the team
recommended that ABC be 95,000 mt,
which was adopted by the Council. No
new information exists for the Eastern
Area where the Plan Team
recommended an ABC of 16,600 mt,
which the Council rounded to 17,000 mt.
The Council adopted TQs for the
Western/Central and Eastern Areas of
84,000 and 4,000 mt, respectively, which
is less than the ABCs as a response to
uncertainty in biomass trends in the
Western/Central Area and lack of
interest by DAP fishermen in the
Eastern Area. As discussed above, the
Council recommended that the pcllock
TQ in the Gulf of Alaska be set equal to
DAP to reflect the significant increase in
investment in catcher/processor and
mothership vessels and shoreside
processing plants along the Galf of
Alaska. A preseason survey by NMFS of
DAP fishermen and processors in the
Gulf of Alaska indicated the intent and
capacity to process 85,000 mt of pollock.

The Council recommended an
exploratory fishery for pollock outside
of Shelikof Strait from January 15 to
April 10, 1987. For this purpose, a TQ of
20,000 mt is also established in the
Western/Central Regulatory Area
outside Shelikof Strait and apportioned
to the joint venture fishery.

Pacific cod—This species is in good
condition and stable. The Plan Team
recommended, and the Council adopted,

an ABC equal to 125,000 mt, apportioned
among the Western Central, and Eastern
Areas as 38,000, 77,000, and 10,000 mt,
respectively. The Council adopted TQs
for the Western, Central, and Eastern
Areas equal to 15,000, 33,000, and 2,000
mt. The TQs are significantly reduced
from the ABCs to reduce the incidental
catch of Pacific halibut and as a
socioeconomic measure to preclude
allocations to TALFF and JVP. Although
foreign directed longlining for Pacific
cod was allowed in the Gulf of Alaska
during previous years that the FMP has
been in place, that fishery has now been
shifted to the Bering Sea to prevent
conflicts and interaction with a rapidly
growing domestic longline fishery for
Pacific cod. Thus, the TQ is nearly
equivalent to the DAP except for a small
JVP bycatch allowance. The Council
intends to provide DAP fishermen
maximum fishing efficiency in terms of
catches per unit of effort, which would
be reduced if DAP fishermen had to
compete with joint ventures or foreign
directed fisheries. Thus, DAP fishermen
will have reduced costs per catch, which
will increase their profit margins.

Flounders—The Plan Team calculated
an ABC for this species group to be
537,000 mt, apportioned among the
Western, Central, and Eastern Areas as
101,000, 345,000, and 90,000 mt,
respectively. The Council adopted these
ABCs for the Western and Eastern
Areas and 346,000 mt for the Central
Area. The Council set TQs for the
Western, Central, and Eastern Areas
equal to 3,000, 5,500, and 500 mt,
respectively. It reduced the TQs from
the ABCs to reduce the incidental catch
of Pacific halibut and to provide DAP
fishermen with maximum fishing
efficiency in terms of catches per unit of
effort, which would be reduced if they
had to compete with joint ventures or
foreign directed fisheries. Thus, DAP
fishermen will have reduced costs per
catch, which will increase their profit
margins.

Pacific ocean perch—The Plan Team
considers this species group to still be
depressed. The Council adopted the
Plan Team's ABC recommendation of
10,500 mt, apportioned among the
Western, Central, and Eastern Areas as
2,800, 3,300, and 4,400 mt, respectively.
The Council adopted TQ for the
Western, Central, and Eastern Areas of
1,500, 1,500, and 2,000 mt, respectively.
The TQs are reduced from the ABCs to
continue the rebuilding of this depressed
stock.

Sablefish—The Plan Team
recommended an ABC of 25,000 mt,
which is the point estimate of maximum
subtainable yield (MSY) from past
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production models. The distribution of
the ABC among the regulatory areas,
according to the 200-to-1,000-meter
depth distribution is: Western—3,750 mt;
Central—11,000 mt; West Yakutat
District—5,500 mt; East Yakutat/
Southeast Outside Districts—5,250 mt.
The Council adopted the Plan Team's
recommended ABCs but set TQs
totalling 20,000 mt, distributed according
to the 400-to-1,000 meter depth
distribution, where the commercial
fishery largely takes place. The TQs are
distributed among the Western and
Central Regulatory Areas, and the West
Yakutat and East Yakutat-Southeast
Outside Districts in the following
amounts: 3,000, 8,800, 4,000, and 4,200
mt, respectively. The Secretary has
apportioned these TQs as provided by
the FMP to DAP hook-and-line (H&L),
trawl, and pot gear, which are the only
legal gear types for use in the sablefish
fishery in the regulatory areas of the
Gulf of Alaska, as follows:

APPORTIONMENTS OF TARGET

Quartas
[metric tons]
Per- | Share
AREA TQ cort (mt)
Westem.......... 3,000 H&L ...... §5 | 1,650
TRAWL 20 600
POT ... 25 750
Central............ 8,800 H&L ...... 80 | 7,040
TRAWL 20 | 1,760
West.. i 4,000 H&L...... 95 | 3,800
Yakutat........ TRAWL 5 200

TABLE 1. INITIAL (AS OF JANUARY 1, EACH YEAR)
PROCESSING (DAP), JOINT VENTURE PROCESSI

APPORTIONMENTS OF TARGET
QuoTtas—Continued
[metric tons]
Per- | Share
AREA TQ cent (mt)
Eastiion. L 4,200 H&L ...... 95 | 3,990
Yakutat/ TRAWL ... 5| 210
South-
east
Qutside.

Pot gear, which was permitted in the
Central Area during 1986, is permitted
only in the Western Area in 1987 as
provided by the phase out schedule in
the FMP for this gear type.

Atka mackerel—Stocks of this species
continue to decline. Past estimates of
yield were likely over optimistic; lack of
recruitment for several years has
contributed to their decline. The Council
adopted the Plan Team recommendation
that the ABC be set at zero, allowing
only bycatch amounts to support other
target fisheries. Hence, TQs among the
Western , Central, and Eastern Areas
are 100, 100, and 40 mt, respectively.

“Other rockfish"—The Plan Team
estimated an ABC based on the
performance of the fishery of 3,350 mt,
comprised of 1,250 mt for demersal shelf
rockfish species (those above 100
fathoms in depth) in the Southeast
District and 2,100 mt of all other rockfish
species in waters deeper than 100
fathoms in the Southeast Outside
District and elsewhere in the Gulf of

Alaska. The Council, with advice from
its SSC, determined that insufficient
data exist to derive ABCs for this
species group, but set TQs equal to 1,250
mt in the Southeast Outside District
shallower than 100 fathoms and 4,000 mt
in waters deeper than 100 fathoms in
this District and in all depths elsewhere
in the Gulf of Alaska. The 1,25 mt of
demersal shelf rockfish species will be
managed by the State of Alaska as
provided for by the FMP such that the
separate quotas managed by the State in
the Southeast Outside District will be no
more than 1,250 mt.

Thornyhead rockfish—The relative
abundance of this species group has
declined 53 percent since 1980. The Plan
Team recommended that ABC be set at
the current level of 3,750 mt, which will
constrain the exploitation rate below 5
percent of the exploitable biomass. The
Council concurred and established the
TQ equal to the ABC Gulfwide.

Squid—The Plan Team set the ABC
for squid equal to MSY, or 5,000 mt
Gulfwide. The Council determined that
insufficient data exist to set ABC, but
set TQ equal to 5,000 mt, recognizing
that if a fishery were to develop for their
species, future analyses could be based
on fishery performance.

“Other species"—The Council set TQ
for “other species” equal to five percent
of the sum of all other TQs as required
by the FMP, or 10,312 mt.

The initial TQs in the Gulf of Alaska
and their apportionment between DAP
and JVP are shown for each species by
regulatory area in Table 1.

TARGET QUOTA (TQ), DOMESTIC ANNUAL HARVEST (DAH), DOMESTIC ANNUAL
NG (JVP), AND TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING (TALFF), ALL IN

METRIC TONS, IN THE WESTERN (W), CeNTRAL (C), EASTERN (E) AND NAMED MANAGEMENT  AREAS.
TQ=DAH+RESERVE + TALFF; DAH=DAP+ JVP.
Species and area * s%’:s TQ DAH DAP JVP | Reserve | TALFF
Pollock:
W/C. 701 84,000 | 84,000 | 83,700 300 0 0
Outside Shelikof 20,000 20,000 0 20,000 0 0
..... 4,000 4,000 4,000 0 0 0
Total 108,000 | 108,000 | 87,700 | 20,300 0 0
Pacific cod:
w. 702 15,000 15,000 15,000 0 0 0
= 33,000 33,000 32,775 225 0 0
el 2,000 2,000 2,000 0 0 0
Total. 50,000 50,000 48,775 225 0 0
Flounders
w. 129 3,000 3,000 3,000 0 0 0
C. 5,500 5,500 4,000 1,500 0 0
E.. 500 500 500 0 0 0
Total 9,000 9,000 7,500 1,500 0 0




788

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Rules and Regulations

TABLE 1. INITIAL (AS OF JANUARY 1, EACH YEAR) TARGET QUOTA (TQ), DOMESTIC ANNUAL HARVEST (DAH), DOMESTIC ANNUAL
PROCESSING (DAP), JOINT VENTURE PROCESSING (JVP), AND TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING (TALFF), ALL IN

METRIC TONS, IN

THE WESTERN

(W), CenTRAL (C),

TQ=DAH+ RESERVE + TALFF; DAH=DAP+JVP.—Continued

EASTERN (E)

AND NAMED MANAGEMENT AREAS.

Species and area ! Bposes TQ DAH DAP JVP | Reserve | TALFF

Pacific 2 ocean perch:
1,500 1,500 1,500 0 0 0
1,500 1,500 1,500 0 0 0
2,000 2,000 2,000 0 0 0
5,000 5,000 5,000 0 0 0
' e ———e | L T T g B e 703 3,000 3,000 3,000 0 0 0
|2 R R I o o W B S e 8,800 8,800 8,800 0 0 0
W. Yakutat...... 4,000 4,000 4,000 0 0 0
SR 011 L oo O A LA P AN Ry GO PO S S SIS AEd I P DI 4,200 4,200 4,200 0 0 0
OB cecoit oy aties s  eibr e O S e R e e ), ety 20,000 20,000 20,000 0 0 0
100 100 100 0 0 0
100 100 75 25 0 0
40 40 40 0 0 0
3 (] - A A R e e 3 R P P PSPV s Y 240 240 __ _2_15 25 0 0

Other * rockfish:

Gulfwide 4,000 4,000 4,000 0 0 0
C S.E. Outside 1,250 1,250 1,250 0 0 0
B [0 R R A e e N & e R A fssnns 5,250 5,250 5,250 0 0 0
Thorny-head rockfish: GUIWIAE............ccorvmrmmecrunmeeecereemereecseeae 749 3,750 3,750 3,700 50 0 0
Squid: Gulfwide..........cceocvurrenrennes 509 5,000 5,000 4,950 50 0 0
Other species *: Gulfwide 499 10,312 10, 312 9,212 1,100 0 0

! See figure 1 of § 672.20 for description of regulatory areas/districts.

2The cat

(rougheye rockfish), S. borealis (shortraker rockfish), and S. zacentrus (sharpchin rockfish).
4 The category “‘other rockfish" includes all fish of the genus (Sebastes) except the category “Pacific ocean perch” as defined in footnote 2

above and Sebastolobus (Thornyhead rockfish).

egory "Pacific ocean perch" includes Sebastes alutus (Pacific ocean perch), S. polyspinus (northern rockfish), S. aleutianus

* The category “other species' includes sculpins, sharks, skates, eulachon, smelts, and octopus. The TQ is equal to 5% of the TQs of the

target species.

Prohibited Species Catch Limit for
Pacific Halibut

The Council received testimony
concerning the amounts of Pacific
halibut that initially had been proposed
(51 FR 43397, December 2, 1986) as PSC
limits. Since the initial notice, the Plan
Team has again estimated the incidental
catch rates of Pacific halibut caught in
directed on-bottom trawl groundfish
fisheries and off-bottom trawl
groundfish fisheries to be 2.53 percent
and 0.06 percent, respectively. Using
these rates and the mix of groundfish
expected to be caught by DAP and joint
venture fisherman using on-bottom and
off-bottom trawls and hook-and-longline
gear, the bycatch and resulting mortality
of halibut were estimated and are
shown in the following table.

HALIBUT

[In metric tons]

Bycatch |Mortality

DAP:
Bottom trawl ..........cocecvivinin 2,179 | 1,089
Midwater trawl...........ccerueeenas 40 20
Longline 786 197
Sobtotal i ieaveaiisig 3,005 | 1,306

JVP:
Bottom trawl .........ccooeeeriiienenen 47 47
Midwater trawl. 0 0
Longling. i st i 0 0
SUDIORA . e ereirsseasssisrintis 47 47
T | 3,052 | 1,353

About 3,005 mt and 47 mt of Pacific
halibut are expected to be caught in
DAP and JVP fisheries in 1987. Actual
mortality, given the difference between
DAP and JVP fishing operations, is
estimated to be 1,306 mt and 47 mt,

respectively. Therefore, the Council
recommended that the Secretary
establish the total Gulf of Alaska PSC
limit for Pacific halibut at 3,000 mt
(rounded from 3,005) and 47 mt,
respectively, for the 1987 DAP and JVP
fisheries. If the Regional Director
determines that a PSC limit has been
reached by a DAP or JVP fishery, he
must prohibit further bottom trawling by
that fishery in the Gulf of Alaska for the
remainder of the fishing year. He may,
however, allow some or all of those
vessels to continue to fish for groundfish
using bottom trawl gear under specified
conditions as described at § 672.20(e).

Prohibited Species Catch Limits of
Groundfish

Certain species of groundfish are fully
utilized by DAP fishermen. The
Magnuson Act requires that all of these
species be made available to DAP
fishermen. Other fisheries, i.e., the joint
ventures, which target on other
groundfish species for which they have
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an allocation, catch incidentally some of
the species that are fully utilized by
DAP fishermen. Under Magnuson Act
sections 201(d)(2) and 204(b)(6)(B)(ii). no
amounts of fully utilized species can be
made available for harvest in directed
foreign fisheries or received at sea
during any year by foreign vessels. In
addition, any mortality of fully utilized
species in excess of TQ is inconsistent
with the provisions of the FMP, which
provides only for a harvest equal to the
specified TQ for any species category.

The Council has determined that
sablefish, Pacific ocean perch, and
“other rockfish™ will be fully utility by
DAP fishermen in 1987. Under the
framework procedure implemented by
emergency interim rule (52 FR 422,
January 6, 1987), which authorizes PSC
limits for fully ntilized groundfish
species in excess of their TQs, the
Council has recommended, and the
Secretary has coneurred, that PSC limits
of 48 mt, 111 mt, and 20 mt, respectively,
should be established for sablefish,
Pacific ocean perch, and “other
rockfish™ in the joint venture fishery. If
the Regional Director determines that a
groundfish PSC limit has been reached
by the joint venture fisheries, he will
publish a notice closing that directed
fishery in all or part of the area or
district concerned.

Bering Sea and Aleutian Islands Area

The Council considered new
information and adopted ABCs and
TACs for each of the groundfish species,
as follows:

Pollock—The Council adapted the
Plan Team's recommendation for 1987
pollock ABCs in the Bering Sea Subarea
of 1.2 million mt and in the Aleutian
Islands Subarea of 100,000 mt, the same
as the 1986 TACs. These values are
based on biomass estimates and
patterns of recruitment; they represent
an exploitation rate of 13.6 percent of
the exploitable biomass, which is well
within the historical exploitation rate
range of 10 to 15 percent for the Bering
Sea pollock stock since 1977. The
Council set TAC for the Bering Sea
Subarea at 1.2 million mt in response to
industry interest to fully utilize the
Bering Sea pollock stocks. The Council
reduced the Aleutian Islands TAC to
88,000 mt from the recommended ABC of
100,000 mt to compensate for amounts of
poliock being taken outside the
exclusive economic zone by foreign
vessels in an area known ag the
“doughnut hole",

Pacific cod—The Council adopted an
ABC for Pacific cod equal ta the sum of
the ABCs estimated for the Bering Sea
and for the Aleutian Islands area of
375,000 mt and 25,000 mt, respectively,

or 400,000 mt. The ABC is based on a
new biomass estimate for Pacific cod of
1,134,100 mt, using data from a new
trawl survey completed in 1986. This
estimate is the highest on record. The
Council set TAC at 280,000 mt,
substantially below ABC, to constrain
market supply in response to the U.S.
fishing indusfry’'s intent to improve its
competitiveness in available markets.

Yellowfin sole—The yellowfin sole
resource remains in relatively good
condition and is still producing slightly
ahove the MSY level of 150,000 mt. The
Council adopted a TAC of 187,000 mt, on
the basis of the Plan Team's estimate
that the ABC is equal to this amount.

Greenland turbot-—The Council
adopted the Plan Team's new estimate
of ABC for this species of 20,000 mt, in
the low end of the 16,500-35,000 mt ABC
range, which reflects poor recruitment in
recent years. Although the ABC is low, it
is increased from the earlier estimate on
which TAC was proposed. The increase
results from updated analyses that
reflect revised estimates of average
virgin biomass, recruitment at age 4
instead of age 5, and a projected
recruitment of 10 percent instead of zero
during 1986-1989. The Council adopted
TAC equal to ABC.

Arrowtooth flounder—The Council
adopted the Plan Team's new estimate
for the arrowtooth flounder ABC of
30,900 mt. The new estimate includes
results of the 1986 trawl survey. The
updated information indicates that
abundance of this species has remained
relatively high and stable. This ABC is
10 percent of the average biomass
during the period 1984-1986 of 309,000
mt. The Council established a TAC of
9,795 mt to avoid exceeding aggregate
OY for all species of 2.0 million mt.

Other flatfish-—The other flatfish
category includes rock sole, flathead
sole, Alaska plaice, and miscellaneous
flatfish species. The resource remains in
abundant condition and the stock is
capable of producing above MSY. The
Plan Team has recomputed ABC for this
flatfish group to be 193,300 mt, based on
results of the 1986 NMFS trawl survey.
The Council adopted the Plan Team’s
ABC estimate, but recommended the
TAC be set at 148,300 mt to avoid
exceeding the aggregate OY for all
species of 2.0 million mt.

Sablefish—Sablefish stocks have
improved substantially in both of the
subareas and are capable of producing
MSY. The best estimates of MSY are
2,200 to 3,700 mt for the Bering Sea
Subarea and 2,400 to 4,000 mt for the
Aleutians Islands Subarea. The Council
adopted the Plan Team's
recommendation that ABCs equal the
upper end of the MSY range (3,700 mt for

the Bering Sea and 4,000 mt for the
Aleutians Islands Area) and set the
TACs equal to the ABCs.

Pacific ocean perch—No significant
change is apparent in the status of the
Pacific ocean perch stocks. The revised
ABC estimates reflect reapportionments
in estimates of the biomass between the
two regions. In general, the status of the
stocks remains stable. Abundance
remains substantially below historic
high levels in the early 1960's, but
indications exist of some improved
reeruitment in recent years. The Plan
Team recommended ABCs of 3,800 mt in
the Bering Sea and 10,900 mt in the
Aleutian Islands area. The Council's
SSC, however, in reviewing the data,
recommended that the respective ABCs
should be 2,850 mt and 8,175 mt. The
Council adopted the SSC’s
recommendation and set TACs at 2,850
mt and 8,175 mt in the Bering Sea and in
the Aleutian Islands area, respectively.

Other rockfish—No significant change
has occurred in the status of the “other
rockfish" stocks, In general, the stocks
have remained relatively stable but low.
The Plan Team recommended that ABCs
be 75 percent of the equilibrium yield or
450 mt in the Bering Sea and 1,430 mt in
the Aleutian Islands area to promote
rebuilding of the stocks in both area.
The Council adopted the Plan Team's
recommendations and set the TACs
equal to the ABCs in both management
areas.

Atka mackerel—New information is
not available to update the 1986
estimate of ABC, which is 30,800 mt. The
Council adopted the Plan Team's
recommendation and set the TAC equal
to the ABC.

Squid—New information is not
available to update the 1986 estimate of
ABC, which is 10,000 mt. The Council
adopted the Plan Team's
recommendation for this ABC but set
the TAC equal to 500 mt to avoid
exceeding aggregate QY for all species,

Other species—The Plan Team
calculated the 1987 ABC based on a 10
percent exploitation rate of the 1985
estimated biomass. The biomass
estimate is updated annually from
NMFS' trawl surveys. Since the resource
is relatively stable, ABC is estimated to
be 49,500 mt, 10 percent of the average
biomass during the period 1984-1986.
The Council adopted the Plan Team's
recommendation but set TAC equal to
15,000 mt to avoid exceeding the QY of
all species.

The TACs adopted by the Council and
the apportionments of those TACs
among DAP, JVP, and TALFF are shown
in Table 2.
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TABLE 2.—1987 ORIGINAL TOTAL ALLOWABLE CATCH (TAC), DOMESTIC ANNUAL PROCESSING (DAP), JOINT VENTURE PROCESSING
(JVP), RESERVE !, AND TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING (TALFF), IN THE BERING SEA (BS), AND ALEUTIAN
ISLANDS AREA (Al), OR BOTH, ALL IN METRIC TONS

[TAC=RESERVE+ DAP+JVP+TALFF; Initial TAC=0.85 TAC; DAP =JVP+TALFF]

Species Species Area TAC DAH DAP JVP TALFF

A s W T i) iy 701 | BS 1,200,000 | 1,020,000 189,987 830,013 5,000

......................... Al 88,000 88,000 57,210 30,790 0
Pacific ocean perch.......cccceiiicisinsiens 780 | BS 2,850 2,543 2,423 120 12

......................... Al 8175 6,049 6.786 163 0
RoakRstt i S et lui i e 849 | BS 450 442 382 59 9

......................... Al 1,430 1,215 1,001 214 0
SRR % 255 b s i P 703 | BS 3.700 3.495 3.145 350 40

......................... Al 4,000 3.400 3.317 83 0
Pacific cod 702 | BS/AI 280,000 206,705 111,767 94,938 31,295
Yellowfin SO1e.............. 720 | BS/AI 187,000 158,950 100 158,850 5,000
Greenland turbot..... 721 | BS/AI 20,000 15.250 15,213 a7 1.750
Arrowtooth flounder 118 | BS/AI 9.795 41,93 830 3,363 4133
Other fiatfish... 129 | BS/AI 148,300 111,575 23,103 88,472 14,480
Atka mackerel 207 | BS/AI 30,800 30,790 250 30,540 10
Squid... 509 | BS/AI 500 52 4 48 aza
o I s o8 Do 499 | BS/AI 15,000 10,500 500 10,000 2,250

! Fifteen percent of the TAC, or 300,000 mt, is apportioned to the operational reserve; of this 28,410 mt is apportioned to JVP and TALFF,
effective with the date of filing of this notice. The remaining reserve is 271,580 mt.
2 Eighty-five percent of the original TAC is established as the initial TAC, which may be augmented from the reserve during the fishing year.

Initial Reapportionment of Reserve

Gulf of Alaska—The Council
recommended that the Regional Director
reapportion all the reserves for
sablefish, Pacific ocean perch, and
“other rockfish" to DAP since these
species will be fully utilized by DAP
fishermen in 1987. All reserves of these
species are being reapportioned,
therefore, to DAP, effective with date of
filing of this notice. Fishermen engaged
in joint ventures for flounders will also
catch certain amounts of other
groundfish species. Accordingly, the
Council recommended that the Regional
Director reapportion certain reserves to
JVP to support that fishery. Reserves are
being reapportioned to JVP as follows:
Western/Central Area, pollock—300 mt;
the Central Area, Pacific cod—225 mt,
Atka mackerel—25 mt, thornyhead
rockfish—50 mt, squid—50 mt, and
"“other species”—1,100 mt. The balance
of all other reserves are reapportioned
to DAP for full utilization by DAP
fishermen during 1987.

Bering Sea and Aleutian Isalnds
Area—The Council recommended that
the Regional Director reapportion
certain amounts of the reserve to JVP
and TALFF primarily for bycatch
purposes except for a JVP target fishery
for pollock in the Aleutian Islands area.
Accordingly, the reserve has been
reapportioned as follows: Pollock—35,000
mt to TALFF in the Bering Sea and
13,200 mt to JVP in the Aleutian Islands
area; yellowfin sole—5,000 mt to TALFF;
Pacific ocean perch—120 mt to JVP and

12 mt to TALFF; “other rockfish"—59 mt
to JVP and 9 mt to TALFF in the Bering
Sea; sablefish—350 mt to JVP and 40 mt
to TALFF in the Bering Sea; and Atka
mackerel—4,615 mt to JVP and 10 mt to
TALFF. These reapportionments reduce
the operational reserve from 300,000 mt
to 271,590 mt, effective with the date of
filing of this notice.

Comments Requested

Under §§ 672.20(c) and 675.20(b), the
Secretary may apportion reserves on
such dates as he determines
appropriate, Under §§ 672.20(c),
675.20(b), 611.92(c), and 611.93(b), the
Secretary must provide all interested
persons an opportunity to comment on
the proposed apportionments before
they are made, unless he finds that good
cause exists for not so doing. The
Secretary finds that sufficient bycatches
must be made available in time to allow
the harvest of target catches. Comments
are invited on the specifications, PSCs,
apportionments, and releases of reserve
for 15 days after the effective date of
this notice. Comments should be sent to
the Regional Director at the above
address.

Other matters

This action is taken under the
authority of §§ 611.92(c), 611.93(b),
672.20, and 875.20 and complies with
Executive Order 12291.

Immediate implementation of these
specifications, PSCs, and
apportionments is necessary to provide
domestic and foreign fishermen with

harvestable amounts of groundfish by
the beginning of the 1987 fishing year.
Failure to do so will idle vessels and
result in economic loss. Therefore, the
Secretary for good cause finds that it is
impracticable and contrary to the public
interest to provide prior notice and
opportunity for public comment, or to
delay for 30 days the effective date of
this rule. The Secretary notes that the
public had the opportunity to participate
in discussions on the substance of this
interim rule during the Council meeting
in December 1986. Comments are invited
for 15 days after the effective date of
this notice.

List of Subjects
50 CFR Part 611

Figheries, Foreign relations.
50 CFR Parts 672 and 675

Fisheries.
Dated: January 2, 1987.
William E. Evans,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 87-294 Filed 1-7-87; 9:50 am]
BILLING CODE 3510-22-M

50 CFR Part 663
[Docket No. 70101-7001]
Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
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ACTION: Notice of fishing restrictions
and request for comments.

SUMMARY: NOAA issues this notice
establishing restrictions to limit the
levels of fishing in 1987 for widow
rockfish, the Sebastes complex of
rockfish, Pacific ocean perch, and
sablefish taken off the coasts of
Washington, Oregon, and California,
and seeks public comment on these
actions. These actions are authorized
under regulations implementing the
Pacific Coast Groundfish Fishery
Management Plan (FMP) and are
necessary because biological stress to
these stocks has been identified or is
expected to occur if landings are not
restricted. These actions are intended to
lower fishing rates, reduce or prevent
biological stress while allowing for
unavoidable incidental catches in other
fisheries, and avoid or reduce the
probability of a fishery closure before
the end of the year. This action
supersedes fishing restrictions imposed
in 1986 for these species.

EFFECTIVE DATE: 0001 hours (Pacific
Standard Time) January 1, 1987, until
modified, superseded, or rescinded.
Comments will be accepted through
January 26, 1987,

ADDRESSES: Submit comments on these
actions to Rolland A. Schmitten,
Director, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way NE, BIN C15700, Seattle, WA
98115; or E.C. Fullerton, Director,
Southwest Region, 300 South Ferry
Street, Terminal Island, CA 90731.

FOR FURTHER INFORMATION CONTACT:
Rolland A. Schmitten at 206-526-6150,
E.C. Fullerton at 213-514-6196, or the
Pacific Fishery Management Council at
503-221-6352.

SUPPLEMENTARY INFORMATION: This
action supersedes the following Federal
Register notices: for Pacific ocean perch,
setting a trip limit in the Columbia
subarea (50 FR 53325, December 31,
1985) and closing the fishery in the
Vancouver subarea (51 FR 37913,
October 27, 1986); and setting trip limits
for the Sebastes complex of rockfish (51
FR 31776, September 5, 1986), widow
rockfish (51 FR 34645, September 30,
1986), and sablefish (50 FR 53325,
December 31, 1985). Pursuant to 50 CFR
663.22(a)(3), the management measures
at § 663.27(b)(3) are adjusted. The
sablefish OY is now allocated 52
percent to trawl gear and 48 percent to
fixed gear landings. These allocations
Serve as quotas. The notices which
managed sablefish under an emergency
interim rule in 1986 expired on
December 31, 1986, and are: the
émergency interim rule (51 FR 29933,

August 21, 1986) and its extension
through December 31 (51 FR 41969,
November 20, 1986); the revised
allocations and increased trawl trip limit
(51 FR 37912, October 27, 1986); and the
closure of the fixed gear fishery (51 FR
37913, October 27, 19886).

The FMP provides the means for
managing over 80 species of groundfish
caught in ocean waters off Washington,
Oregon, and California, The FMP
differentiates between species with
numerical and non-numerical optimum
yields (OYs). A species which may be
harvested fairly selectively has a
numerical OY which is the maximum
amount of that species that may be
landed in a year; landings in excess of
QY are prohibited. Widow rockfish
(Sebastes entomelas), Pacific ocean
perch (S. alutus), and sablefish
(Anoplopoema fimbria) have numerical
OYs. When landing rates have become
too high, trip limits are imposed to
extend the fishery as long as possible
throughout the year while allowing
incidental catches to be landed and
minimizing waste of fish which must be
discarded once an OY quota is reached.

Species which are not harvested
selectively, or for which there is very
little commercial interest or scientific
data, are part of the non-numerical OY
group and are managed most commonly
by gear, area, and landing restrictions.
An estimate of the acceptable biological
catch (ABC), the annual catch that could
be taken without jeopardizing the
resource's productivity, has been made
for most species in this group. Some
species in the non-numerical OY group
may be fished above the ABC. However,
if one or more species in the group is
biologically stressed, or is expected to
become stressed if no limits on fishing
are set, the Secretary of Commerce
(Secretary) may determine that harvest
of the group as a whole should be
reduced even though some species in the
group may not be stressed. This usually
has been done by establishing a
“harvest guideline” for the group as a
whole and setting trip limits to achieve
this harvest level. The harvest guideline
may be, but is not necessarily,
designated as a quota.

The regulations implementing the FMP
at 50 CFR Part 663 allow the Secretary
to reduce fishing levels if it is
determined that continued fishing at
current levels would cause biological
stress to any species. The Pacific
Fishery Management Council (Council)
has endorsed the determination of its
Groundfish Management Team that if
landings of widow rockfish, yellowtail
rockfish (included in the Sebastes
complex of rockfish), Pacific ocean
perch, and sablefish are unrestricted, the

likelihood of biological stress on those
stocks is increased. Pacific ocean perch,
in particular, is considered to be under
long-term stress and is managed under a
rebuilding schedule. Landings of widow
rockfish, Pacific ocean perch, and
sablefish have been limited since the
FMP was implemented in 1982 to
minimize stress, or its likelihood, on
these stocks; similarly, landings of the
Sebastes complex have been restricted
since 1983.

In its deliberations for 1987
management, the Council considered
advice from its Groundfish Management
Team (State and Federal fishery and
social scientists), Groundfish Advisory
Subpanel (fishing industry and
consumer representatives), Scientific
and Statistical Committee (State,
Federal, and university scientists), the
concerned public, and a Select Group
created by the Council for the purpose
of recommending methods of limiting
landings with minimal disruption to the
fishing industry. The Select Group
included representatives from the
fishing industry, the Council, and the
Groundfish Management Team.

At its November 19-20, 1986, meeting
in Portland, Oregon, the Council
reviewed the latest data and developed
management measures intended to limit
landings of groundfish in 1987, thereby
minimizing the likelihood and intensity
of biological stress on groundfish stocks,
and reducing the chances of having to
close a fishery before the end of the
year. In each case, the Council
recommended some kind of trip limit.
The Council's recommendations for 1987
and actions taken by the Secretary on
those recommendations are presented
below. Because the vast majority of
groundfish landed off Washington,
Oregon, and California is taken from the
exclusive economic zone (EEZ) which
extends from 3 to 200 nautical miles
offshore, all groundfish taken and
retained, possessed, or landed under
these restrictions will be treated as
though they were taken in the EEZ as in
1984-1986.

Widow Rockfish

Council Recommendation: The
Council recommended a trip limit of
30,000 pounds of widow rockfish, with
only one landing above 3,000 pounds per
vessel per week. This limit will be
applied coastwide and is subject to
inseason adjustments so that the OY is
not exceeded before the end of 1987.

Rationale: The widow rockfish
resource appears to be in better
condition than was indicated by
previous analyses. The stock is believed
to be close to levels which produce the
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maximum sustainable yield (MSY), an
average of the largest catch which can
be taken continuously over time without
depleting the stock. Evidence of
juvenescence (an increasing proportion
of young fish in the catch) still is
apparent but it is not clear whether this
indicates stress; in 1985, over 75 percent
of the widow rockfish landed were less
than nine years old, the age at which all
fish of this species are mature. Estimates
of average recruitment to the fishery and
of the size of 1878-1980 year classes
have increased, but estimates for newly
recruited year classes are tentative until
they have been fished for several years.
As a result, it is difficult to determine
whether overfishing of larger, mature
fish, large incoming year classes, or
fishing down a virgin stock accounts for
the higher proportion of smaller fish.

Trip limits have been used to limit
landings of widow rockfish since 1982.
In 1986, the year started with a 30,000-
pound weekly trip limit and the OY was
10 percent higher than ABC. At its April
meeting, the Council recommended that
if the ABC of 9,300 metric tons (mt) were
reached, a trip limit of 3,000 pounds
{with no frequency limit) would be
imposed to allow incidental catches to
be landed and to discourage target
fishing. The ABC was projected to be
reached, and the 3,000-pound trip limit
was imposed on September 28, 1986 (51
FR 34645, September 30, 1986). Landings
of widow rockfish will exceed ABC but
are not expected to reach OY in 1986.

Even though OY will be 23 percent
higher in 1987 than in 1986, the rate of
landings will need to be restricted in
1987 in order to minimize the probability
of biological stress on the stock and to
extend the fishery longer than otherwise
would be possible. If this were not done,
the OY quota could be reached early in
the year, possibly by late May or June,
resulting in incidental catch and
discards which would exceed OY.
Accordingly, in 1987, the year will start
with a 30,000-pound weekly trip limit as
in 1986. Given the higher OY in 1987, it
is possible that the 30,000-pound weekly
trip limit will sustain this fishery
throughout the year without further
reduction. If landings are not curtailed
sufficiently, further limits may be
imposed later in the year.

Secretarial Action: The Secretary
concurs with the Council's
recommendation and herein announces:

(1) No more than 30,000 pounds (round
weight) of widow rockfish may be taken
and retained, or landed, per vessel per
fishing trip in a one-week period. Only
one landing of widow rockfish above
3,000 pounds (round weight) may be
made per vessel in that one-week
period. "One-week period” means seven

consecutive days beginning 0001 hours
Sunday and ending 2400 hours Saturday,
local time.

(2) Landings of widow rockfish above
3,000 pounds are prohibited until
January 1, 1987, and only one landing
above 3,000 pounds of widow rockfish
may be made between January 1-3,
1987. It is unlawful to take and retain,
possess, or land fish in excess of the
1986 trip limit until the new trip limit
becomes effective on January 1, 1987.

(3) This restriction applies to all
widow rockfish taken and retained 0-
200 nautical miles offshore of
Washington, Oregon, or California. All
widow rockfish possessed 0-200
nautical miles offshore of, or landed in,
Washington, Oregon, or California are
presumed to have been taken and
retained 0-200 nautical miles offshore of
Washington, Oregon, or California
unless otherwise demonstrated by the
person in possession of those fish.

Sebastes Complex

Council Recommendation: The
Council recommended that the 10,200 mt
harvest guideline used for the Sebastes
complex in 1986 should be maintained in
1987. To achieve this, the Council
recommended that trip limits be the
same as at the beginning of 1986: 25,000
pounds for the Sebastes complex taken
north of Coos Bay, Oregon (containing
no more than 10,000 pounds of
vellowtail rockfish), with only one
landing above 3,000 pounds allowed per
vessel per week. It also recommended
that fishermen have the option of a
biweekly limit which allows landing up
to 50,000 pounds in one trip (containing
no more than 20,000 pounds of
vellowtail rockfish) in a two-week
period; or a twice-weekly limit which
allows two landings up to 12,500 pounds
each (containing no more than 5,000
pounds of yellowtail rockfish each) in a
one-week period, but only if proper
notification is given to the appropriate
State authority. The Council also
recommended maintaining the 40,000-
pound trip limit for landings of the
Sebastes complex caught south of Coos
Bay, Oregon, with no limit on the
number of landings allowed per week.

Rationale: The harvest guideline for
the Sebastes complex of rockfish caught
north of Coos Bay, Oregon (43°21°34" N.
latitude) is the same as at the end of
1986, 10,200 mt, just 100 mt higher than
in 1985 and 1984, and equals the sum of
the ABCs of the species in the complex.
Yellowtail rockfish, a dominant
component in the Sebastes complex in
the Vancouver and Columbia areas, was
documented as biologically stressed in
March 1983 (48 FR 8283, February 28,
1983). Trip limits have been imposed

since that time in attempts to reduce the
harvest of this species, which had been
landed at rates exceeding the annual
ABC estimates for the previous five
years. Because yellowtail rockfish
frequently are caught with other species
in the multispecies Sebastes complex,
limits were placed on the complex as a
whole.

In 1986, weekly trip limits for the
Sebastes complex caught north of Coos
Bay were adjusted from 25,000 pounds
(containing no more than 10,000 pounds
of yellowtail rockfish) in January to
30,000 pounds (containing no more than
12,500 pounds of yellowtail rockfish) at
the end of August. Biweekly and twice
weekly landing options were available.
Landings of the Sebastes complex in
1986 are expected to exceed the 10,200-
mt harvest guideline and landings of
yellowtail rockfish also are expected to
be above the 1986 ABC of 3,600 mt for
the same area. The Council did not
consider these overages to be significant
and did not recommend further
reductions in the trip limits in 1986.

The stock biomass of yellowtail
rockfish has been declining for the past
two decades although it has stabilized
in the past four years. Recent analyses
indicate that the stock may not be
stressed as previously thought; the
Columbia area stock appears to be
relatively healthy whereas the current
biomass in the Vancouver area is at the
low end of the estimated range of
biomass needed to produce MSY.
However, it is clear from historical data
that unrestricted landings would exceed
ABC significantly, thereby increasing
the likelihood of biological stress on
yellowtail rockfish. Accordingly, trip
limits in 1987 are the same as those
initially in effect in 1986, which, if they
had not been increased in late August,
probably would have kept landings
close to the 1986 harvest guideline for
the Sebastes complex and ABC for
yellowtail rockfish.

Note: The State of Washington has revised
its notification procedures for biweekly and
twice-weekly trip limits to be consistent with
those of Oregon and California. These
revisions appear in paragraphs (3)(b) and
(3)(c) below. In addition, the restrictions are
simplified and clarified, particularly
regarding notification procedures. Except for
the amounts of the limits and the changes
made by the State of Washington, these
restrictions are implemented the same way
as in 1988,

Secretarial Action: The Secretary
concurs with the Council's
recommendations and the technical
revisions made to biweekly and twice-
weekly trip limit notification procedures
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by the State of Washington and herein
announces:

(1) Definitions.

{a) Sebastes complex means all
rockfish managed by the FMP except
Pacific ocean perch (Sebastes alutus),
widow rockfish (S. entomelas),
shortbelly rockfish (S. jordani), and
Sebastolobus spp. (idiot) rockfish.

(b) “One-week period” means seven
consecutive days beginning 0001 hours
Sunday and ending 2400 hours Saturday,
local time.

(c) “Two-week period” means 14
consecutive days beginning at 0001
hours Sunday and ending 2400 hours
Saturday, local time.

(d) All weights are round weights of
the whole fish.

(2) General.

(a) These restrictions apply to all fish
in the Sebastes complex taken and
retained 0-200 nautical miles offshore of
Washington, Oregon, or California. All
fish in the Sebastes complex possessed
0-200 nautical miles offshore of, or
landed in, Washington, Oregon, or
California are presumed to have been
taken and retained 0-200 nautical miles
offshore of Washington, Oregon, or
California unless otherwise
demonstrated by the person in
possession of those fish.

(b) There is no limit on the number of
landings under 3,000 pounds of the
Sebastes complex allowed per week.

(c) Coos Bay means 43°21'34" N.
latitude, which is the latitude of the
north jetty at Coos Bay, Oregon.

(d) It is unlawful to take and retain,
possess, or land fish in excess of the
1987 trip limits after December 31, 1986,
even if those fish were possessed legally
in 1986,

(3) Restrictions on the Sebastes
Complex Caught North of Coos Bay.

(a) Weekly trip limit. Except for the
biweekly and twice-weekly trip limits
provided in paragraphs (3)(b) and (3)(c),
no more than 25,000 pounds of the
Sebastes complex, including no more
than 10,000 pounds of yellowtail
rockfish, may be taken and retained,
possessed, or landed, per vessel per
fishing trip in a one-week period north
of Coos Bay. Only one landing of the
Sebastes complex above 3,000 pounds
may be made per vessel in that one
week period.

Note: If fishing under the weekly trip limit,
only one landing above 3,000 pounds of the
Sebastes complex may be made during the
week of December 28, 1986-January 3, 1987,

(b) Biweekly trip limit. If the state
where the fish will be landed is notified
8 required by this paragraph, up to
50,000 pounds of the Sebastes complex,
including no more than 20,000 pounds of

yellowtail rockfish, may be taken and
retained, possessed, or landed, per
vessel per fishing trip in a two-week
period north of Coos Bay. After
notification is given, and while it
remains in effect, only one landing of the
Sebastes complex above 3,000 pounds
may be made per vessel in each two-
week period.

Note: Biweekly trip limit options in effect
on December 28, 1986, will continue until
revoked as provided in this paragraph.

The state where the fish will be
landed (Washington, Oregon, or
California) must receive a written notice
declaring intent to use the biweekly
limits before the first day of the first
two-week period in which such landings
are to occur. The notice is binding for
subsequent consecutive two-week
periods until revoked in writing,
addressed to the appropriate State
agency, prior to the two-week period in
which the recession is to occur.

Notifications must be submitted to the
Oregon Department of Fish and Wildlife,
Marine Regional Office, Marine Science
Drive, Building No. 3, Newport, OR
98365, telephone 503-867-4741; P.O. Box
5430, Charleston, OR 97420, telephone
503-888-5515; 53 Portway Street,
Astoria, OR 97103, telephone 503-325-
2462; or to the Washington Department
of Fisheries, 115 General Administration
Building, Olympia, WA 98504, telephone
206-753-6623; or to the California
Department of Fish and Game, Branch
Office, 619 Second Street, Eureka, CA
95501, telephone 707-445-6499.

(¢) Twice-weekly trip limit. If the state
where the fish will be landed is notified
as required by this paragraph, up to
12,500 pounds of the Sebastes complex,
including no more than 5,000 pounds of
yellowfish rockfish may be taken and
retained, possessed, or landed, per
vessel per fishing trip north of Coos Bay.
After notification is given, and while it
remains in effect, only two landings of
the Sebastes complex above 3,000
pounds may be made per vessel in a
one-week period.

Note: If fishing under the twice-weekly trip
limit, only two landings above 3,000 pounds
of Sebastes complex may be made during the
week of December 28, 1986-January 3, 1987,
Twice weekly trip limit options in effect on
December 28, 1986, will continue until
revoked as provided in this paragraph.

The State where the fish will be
landed (Washington Oregon, or
California) must receive a written notice
declaring intent to use the twice-weekly
limits before the first day of the first
one-week period in which such landings
are to occur; the notice is binding for
subsequent consecutive one-week
periods until revoked in writing,

addressed to the appropriate state
agency, prior to the week in which the
rescission is to occur. Notifications must
be submitted to the same addresses
given in paragraph (3)(b) of this section
for biweekly trip limits.

(4) Restrictions on the Sebastes
Complex Caught South of Coos Bay.

No more than 40,000 pounds of the
Sebastes complex may be taken and
retained, possessed, or landed, per
vessel per fishing trip south of Coos Bay.
There is no limit on the number of
landings allowed per week of the
Sebastes complex caught south of Coos
Bay.

(5) Operating both North and South of
Coos Bay on a Fishing Trip.

(a) Unless the owner or operator of
the fishing vessel has notified the State
of Oregon as required by paragraph
(8)(b), no person fishing for any
groundfish species during a single
fishing trip may fish both north and
south of Coos Bay, or fish in one area
and possess or land fish in the other
area, if more than 3,000 pounds of the
Sebastes complex is landed from that
fishing trip. If fishing is conducted both
north and south of Coos Bay, or if fish
are caught north of Coos Bay and
possessed or landed south of Coos Bay
during the fishing trip, then the
restrictions on the Sebastes complex
caught north of Coos Bay apply. If
fishing is conducted south of Coos Bay
only, and fish are possessed or landed
north of Coos Bay, then the restrictions
on the Sebastes complex caught south of
Coos Bay apply.

(b) Except as provided in paragraph
(5)(c), notification must be submitted to
one of the following offices of the
Oregon Department of Fish and Wildlife,
by telephone or in writing, prior to
leaving port on a fishing trip: Marine
Regional Office, Marine Science Drive,
Building No. 3, Newport, OR 97365,
telephone 503-867-4741; or P.O. Box
5430, Charleston, OR 97420, telephone
503-888-5515, between 8:00 a.m. and 4:30
p.m., and other times at 503-269-5000 or
503-269-5999; or 53 Portway Street,
Astoria, OR 97103, telephone 503-325-
2462,

(c) A vessel owner or operator at sea
who has not made notification under
this paragraph and who wishes to do so,
or who wants to change the notification
for the current fishing trip, may do so by
radiotelephone. (This radiotelephone
message must be confirmed in writing
by the vessel owner or operator to the
address in subparagraph (b} above
immediately on return to port;
corrections and confirmations must be
sent to the same address as the original
message.) In this event, the provisions in
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paragraph (3) for the Sebastes complex
caught north of Coos Bay will apply to
all of the Sebastes complex taken in that
trip, no matter where the fish are caught.

Pacific Ocean Perch

Council Recommendation: The
Council recommended that, if more than
1,000 pounds of Pacific ocean perch is on
board, the coastwide trip limit for that
species should be 20 percent (by weight)
of all fish on board, or 5,000 pounds,
whichever is less. As in 1985 and 1986,
landings of Pacific ocean perch less than
1,000 pounds per trip are unrestricted,
regardless of the percentage on board.

Rationale: Pacific ocean perch is
considered under long-term stress and
has been managed for seven years
under a 20-year rebuilding schedule
intended to increase the stock to levels
that will produce the MSY. Pacific ocean
perch has been managed by trip limits
since the FMP became effective in 1982.
The most recent stock assessment
indicates there has been no rebuilding of
this species since 1979 and even if no
Pacific ocean perch were harvested in
1987, desired 20-year rebuilding rates
probably would not be met. However,
incidental catches of this species in
other fisheries are unaveidable, and the
trip limit (and OY estimates) are
designed to accommodate only these
small incidental catches.

In 1986, the fishery opened in January
with a trip limit of 10,000 pounds or 20
percent, whichever was less, north of
Cape Blanco, Oregon (42°50° N. latitude).
This resulted in high landings from the
Vancouver subarea (47°30’ N. latitude to
the Canadian border) and subsequent
closure of the fishery on December 1,
1986, when the 600-mt OY for that
subarea was reached. Landings for 1986
are expected to be below the 950-mt OY
for the Columbia subarea (43°00 to
47°30" N. latitude).

The OY has been reduced from 1,550
mt in 1986 to 1,300 mt in 1987 (500 mt in
the Vancouver subarea and 800 mt in
the Columbia subarea) to accommodate
only incidental catches. The new trip
limit, more restrictive than in 1988,
should eliminate all target fishing for
Pacific ocean perch in these two
northern subareas, and is applied
coastwide to discourage those who
would exceed the limit and allege the
fish were caught legally elsewhere.
Because Pacific ocean perch is not
abundant south of the Columbia
subarea, this trip limit is not expected to
restrict fisheries there.

Technical Change: To clarify the
Council's original intent, the percentage
trip limit is applied to all legally
retained fish on board. In the past, some
fishermen contended that the percentage

applied to all fish on board, even if
illegally caught.

Secretarial Action: The Secretary
concurs with the Council’s
recommendation and herein announces:

(1) For Pacific ocean perch coastwide
(Washington, Oregon and California), no
more than 5,000 pounds or 20 percent
(round weights), whichever is less, of all
legally retained fish on board may be
taken and retained, possessed, or
landed, per vessel per fishing trip, with
the following exception. Up to 1,000
pounds (round weight) of Pacific ocean
perch may be taken and retained,
possessed, or landed, per vessel per
fishing trip, without regard to the 20
percent limitation.

(2) This restriction applies to all
Pacific ocean perch taken and retained
0-200 nautical miles offshore of
Washington, Oregon, or California. All
Pacific ocean perch possessed 0-200
nautical miles offshore of, or landed in,
Washington, Oregon, or California is
presumed to have been taken and
retained 0-200 nautical miles offshore of
Washington, Oregon, or California
unless otherwise demonstrated by the
person in possession of those fish.

Sablefish

Council Recommendation: The
Council recommended that the 1987 QY
quota for sablefish be allocated 52
percent for trawl gear and 48 percent for
fixed gear, and that landings in excess
of these allocations be prohibited.
Pursuant to § 663.22(a)(3), this action
adjusts the management measures at
§ 663.27(b)(3) which allocates the last 10
percent of OY equally between trawl
and fixed gears and sets a trip limit on
trawl landings.

The Council also recommended that
the 5,000-pound trip limit for sablefish
smaller than 22 inches (in effect for all
gears north of Point Conception,
California, in 1886) should be
maintained for trawl vessels but
reduced to 100 pounds for fixed-gear
vessels, and applied coastwide for both.

Rationale: Two major gear groups,
trawl and fixed gear, harvest sablefish
off Washington, Oregon and California.
Fixed gear (mostly pot and longline)
targets on this species with little
bycatch. The trawl fleet catches
sablefish incidentally in its multispecies
operations, sometimes encountering 25~
30 percent sablefish, but the extent of
targeting is not known. As catch and
effort by both sectors increased, the
Council has tried several allocation
schemes to manage this fishery.

Current regulations at § 663.27(b)(3)
require that the last 10 percent of the
sablefish OY be allocated equally
between trawl and fixed gears,

designate these allocations as quotas
beyond which landings are prohibited,
and place a percentage trip limit on
trawl landings to slow that fishery while
enabling incidental catches to be
landed. This regulation was not
successful in 1985 and the OY was
reached unexpectedly early. Similar
patterns were developing in 1986, so this
regulation was superseded in August by
an emergency interim rule (51 FR 29933,
August 21, 1986). This rule maintained
the basic provisions of the regulation at
§ 663.27(b)(3) but changed (1) the time
the allocation was made (from 90
percent of QY to an earlier date, August
22, 1986, when about 60 percent of OY
had been taken); (2) the percentage of
the trawl/fixed gear allocations (from
50:50 to 55:45 based on landings over the
last five years); and (3) the amount of
the trawl trip limit (from the average
amount of sablefish in trawl landings
that contain sablefish to 8,000 pounds,
and later 12,000 pounds). Under the
emergency interim rule, it appears that
the trawl quota will not be reached in
1986, whereas the fixed gear quota was
reached and that fishery closed in late
October. It now appears that the fixed
gear quota was exceeded, in part due to
unreported landings which were not
discovered until late in the year.

In considering the management
strategy for 1987, the Council's
Groundfish Management Team
expressed its concern that the ABC for
sablefish had been exceeded for five
consecutive years, and that if landings
continued to exceed ABC, the likelihood
of biological stress on the stock would
be greatly increased. The Council agreed
that landings of sablefish will be
restricted if necessary to avoid reaching
QY early in the year and recommended
lowering the OY {13,600 mt in 1986) to
ABC (12,000 mt in 1987). In addition,
fixed gear representatives requested a
48 percent share of QY, based on
landings over the last ten years, so they
would not have to compete with trawl
fishermen in January and February
when sablefish quality is poor and
weather can be dangerous. As a result,
the Council recommended allocating OY
52 percent to trawl gear and 48 percent
to fixed gear, with the understanding
that the OY will be reevaluated if new
data become available, and that fishing
restrictions could be imposed later in
the year if needed to avoid reaching the
trawl quota.

A 5,000-pound trip limit on sablefish
smaller than 22 inches (total length) has
been imposed since 1983 to reduce the
likelihood of biological stress which is
expected if landings of juvenile
sablefish are not curtailed. The Council
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decided that there were compelling
reasons to continue the size and trip
limits in 1987. These reasons include the
presence of a strong year class of small
fish, the higher price per pound of larger
fish, and the prudence of minimizing
landings of juvenile fish which become
the future brood stock. However, in 1987
the trip limit will be applied coastwide
and reduced to 100 pounds for fixed

ear.,
3 The changes in trip limits for sablefish
smaller than 22 inches will have
beneficial but probably minor impacts.
Because little trawling occurs south of
Point Conception, California, applying
the limit coastwide will not restrict the
trawl fishery in that area and will make
enforcement easier. Similarly, reduction
of the trip limit to 100 pounds for fixed
gear and applying this limit coastwide is
not expected to seriously restrict fixed
gear operations. Fixed gear
representatives at the November

Council meeting offered to land no
sablefish smaller than 22 inches

because: (1) They are taken infrequently;
(2) survivability is good if they are
immediately released; (3) larger fish
bring a higher ex-vessel price; and (4)
excessive catches of juvenile fish can
jeopardize the resource. However, by
allowing 100 pounds to be landed, the
catch of small amounts of sablefish
smaller than 22 inches will not result in
an enforcement action and so is more
reasonable than a complete prohibition.
Furthermore, the 100-pound limit will
allow incidental catches of sablefish to
belanded from the dory fishery that
operates out of Newport, California,
south of Point Conception.

Technical Change: Clarification is
provided that the Federal trip limit for
processed (“headed") sablefish will be
based on the product recovery ratio
(PRR) used by Washington, Oregon, or
California, as in the past. It should be
noted that the State PRR’s usually differ
and fishermen should contact fishery
enforcement officials in the State where
the fish will be landed to determine that
State's official PRR.

Secretarial Action: The Secretary
concurs with the Council's
recommendation and hereby announces:

(1) Gear Quotas.

(a) The sablefish OY (12,000 mt) is
allocated fifty 52 percent (6,200 mt) to
rawl gear and 48 percent (5,800 mt) to
fixed gear landings in 1987. If the OY is
changed, the gear allocations also will

e changed proportionately, based on
these percentages.

(b) These allocations are quotas.

hen the quota for either gear type is
teached, retention or landings of
sablefish by that gear type will be
prohibited as provided for in § 663.23.

(c) If the overall OY for sablefish is
reached, further landings of sablefish by
all gear types will be prohibited until
January 1, 1988.

(2) Trip and Size Limits.

(a) Trawl gear. No more than 5,000
pounds (round weight) of sablefish
smaller than 22 inches (total length),
caught with trawl gear may be taken
and retained, or landed, per vessel per
fishing trip.

(b) Fixed gear. No more than 100
pounds (round weight) of sablefish
smaller than 22 inches (total length),
caught with fixed gear may be taken and
retained, or landed, per vessel per
fishing trip.

(c) Total length is measured from the
tip of the snout (mouth closed) to the tip
of the tail pinched together) without
mutilation of the fish or the use of
additional force to extend the length of
the fish.

(d) For processed (“headed")
sablefish:

(i) the minimum size limit is 16 inches
measured from the origin of the first
dorsal fin (where the front dorsal fin
meets the dorsal surface of the body
closest to the head) to the tip of the
upper lobe of the tail; the dorsal fin and
tail must be left intact; and

(i) the product recovery ratio (PRR)
established by the state where the fish
is or will be landed is used to convert
the processed weight to round weight
for purposes of applying the trip limit.

(e) No sablefish may be retained
which is in such condition that its length
has been extended or cannot be
determined by the methods stated
above.

(3) This restriction applies to all
sablefish taken and retained 0-200
nautical miles offshore of Washington,
Oregon, or California. All sablefish
possessed 0-200 nautical miles offshore
of, or landed in Washington, Oregon, or
California are presumed to have been
taken and retained 0-200 nautical miles
offshore of Washington, Oregon, or
California unless otherwise
demonstrated by the person in
possession of those fish.

(4) Pursuant to § 663.22(a)(3), the
management measures at § 663.27(b)(3)
are adjusted until further notice.

(5) Fixed gear includes set nets, traps,
or pots, longlines, commercial vertical
hook-and-line gear, troll gear, and
trammel nets.

(6) Trawl gear includes bottom trawls,
roller or bobbin trawls, pelagic trawls,
and shrimp trawls.

Inseason Adjustments

At subsequent meetings, the Council
will review the best data available and
recommend modifications to these

management measures if appropriate.
The Council intends to examine the
progress of these fisheries during the
year in order to avoid overfishing and to
extend the fisheries as long as possible
throughout the year.

Other Fisheries

The limits for widow rockfish, Pacific
ocean perch, the Sebastes complex and
sablefish apply to vessels of the United
States, including those vessels
delivering groundfish to foreign
processors. Retention of these species
by foreign fishing or processing vessels
is limited by incidental percentage limits
established under 50 CFR 611.70.

U.S. vessels operating under an
experimental fishing permit issued
under § 663.10 also are subject to these
restrictions unless otherwise provided in
the permit.

Landings of groundfish in the pink
shrimp, spot, and ridgeback prawn
fisheries are governed by regulations at
§ 663.28. If fishing for groundfish and
pink shrimp, spot, or ridgeback prawns
in the same fishing trip, the groundfish
regulations in this notice apply.

Classification

The determination to impose these
fishing restrictions is based on the most
recent data available. The aggregate
data upon which the determination is
based are available for public inspection
at the Office of the Director, Northwest
Region (see ADDRESSES) during business
hours until the end of the comment
period.

These actions are taken under the
authority of §§ 663.22 and 663.23, and
are in compliance with Executive Order
12291. The actions are covered by the
Regulatory Flexibility Analysis prepared
for the authorizing regulations.

Section 663.23 of the groundfish
regulations states that the Secretary will
publish a notice of action reducing
fishing levels in proposed form unless he
determines that prior notice and public
review are impracticable, unnecessary,
or contrary to public interest. If
unrestricted, landings unquestionably
will result in several ABCs being
exceeded in 1987, increasing the
likelihood of biological stress on those
stocks, Prompt action to limit these
fishing rates is necessary to protect the
widow rockfish, Sebastes complex,
Pacific ocean perch, and sablefish
stocks and alleviate the necesssity for
fishery closures before the end of 1987.
Consequently, further delay of these
actions is impracticable and contrary to
the public interest, and these actions are
taken in final form effective January 1,
1987.
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The public has had opportunity to
comment on these management
measures. The public participated in the
Select Group, Groundfish Management
Team, Groundfish Advisory Subpanel,
and Council meetings in October and
November 1986 that generated the
management actions endorsed by the
Council and the Secretary. Further
public comments will be accepted for 15
days after publication of this notice in
the Federal Register.

List of Subjects in 50 CFR Part 663
Administrative practice and
procedure, Fisheries.
(16 U.S.C. 1801 et seq.)
Dated: January 2, 1987.
William E. Evans,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.
[FR Doc. 87-291 Filed 1-6-87; 4:56 pm|
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
requlations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 1240

Proposed Rules and Regulations
Governing Coliection of Assessments
and Refunds Under the Honey
Research, Promotion, and Consumer
Information Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Propesed rule.

suMMARY: This proposal would
implement procedures governing the
collection of assessments and refunds
under the Honey Research, Promotion,
and Consumer Information Order
(Order). The Order is effective under the
Honey Research, Promotion, and
Consumer Information Act (Act) and
provides for an initial assessment of
one-cent per pound for honey produced
in the United States or honey or honey
products imported into the United
States. Persons who produce, produce
and handle, or import less than 6000
pounds of honey annually may obtain
an exemption from assessment.
PATE: Comments regarding this proposal
must be received by January 26, 1987.
ADDRESSES: Comments should be sent
to: Docket Clerk, F&V, AMS, Room
2085-S, U.S. Department of Agriculture,
Washington, DC 20250. Two copies of
all written materials shall be submitted,
and they will be made available for
public inspection at the office of the
}IlJockel Clerk during regular business
ours,

Comments on the information
collection and recordkeeping
requirements contained in this subpart
should be addressed to: Marina Gatti,
Desk Officer for the Agricultural
Marketing Service, Office of
?v'ianagement and Budget, Room 3228,
New Executive Office Building,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Ronald L. Cioffj, Chief, Marketing Order

Administration Branch, Fruit and
Vegetable Division, AMS, USDA,
Washington, DC 20250, (202) 447-5697.
SUPPLEMENTARY INFORMATION: This
proposal has been reviewed under
Executive Order 12291 and
Departmental Regulation 1512-1 and has
been determined to be a “non-major™
rule under criteria contained therein.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service has determined that
this action will not have a significant
economic impact on a substantial
number of small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or dispropertionately burdened. The
Honey Research, Promotion, and
Consumer Information Act, and rules
issued thereunder, are unique in that
they are brought about through the
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

The Honey Research, Prometion, and
Consumer Information Act (7 U.S.C.
4601 el. seq.) and the Honey Research,
Promotion, and Consumer Information
Order (7 CFR Part 1240; 51 FR 26147)
provides that all handlers and producer-
packers who handle honey and all
importers who import honey or honey
products are subject to regulation under
the promotion order for honey produced
in, or honey or honey products imported
into the United States, including the
Commonwealth of Puerto Rico. The Act
and Order provide that honey
producers, producer-packers, and
importers pay the assessment for
operating the program, while honey
handlers act as collection agents for
honey producers covered under the
Order.

The honey industry is made up of
many small entities, and several larger
entities, which are engaged in the
production, importation, and marketing
of honey. There are generally three
categories of honey producers in the
United States: The hobbyist; the part-
time beekeeper; and commercial
beekeepers. There are about 190,000
hobbyist beekeepers; about 10,000 part-
time beekeepers; and about 1,600
commercial beekeepers. Because the Act
and the Order exempt persons who

annually produce or import less than
6,000 pounds of honey, hobbyist
beekeepers and a significant number of
part-time beekeepers are not required to
pay assessments.

Pursuant to requirements set forth in
the RFA, the Administrator of the
Agricultural Marketing Service has
considered the impact on small entities.
This action would establish the
provisions by which assessments are to
be collected from, and refunds returned
to, producers and importers, and the
procedures required for producers,
producer-packers, and importers to
obtain an exemption from assessments,
This proposal would implement
procedures governing the cellection of
assessments and refunds under the
Order. Determinations concerning the
RFA and the Order appear at 51 FR 3605
and 51 FR 26147. These provisions were
recommended by the National Honey
Board (Board), the administrative
agency established under the Order.

These regulations are applicable to all
honey handled in the United States, and
all honey and honey products imported
into the United States. The National
Honey Board, which is composed of
producers, a member of a producer
marketing cooperative, handlers,
importers, and a public member, has
determined that the methods contained
in this preposal are the most effective
and least burdensome way to carry out
the program's itent. The Board reviewed
provisions currently in effect under
similar research and promotion
programs for other agricultural
commodities as well as voluntary
research and prometion programs
currently and previously in effect within
the honey industry. The impact on the
various industry segments resulting from
the establishment of these rules and
regulations was also considered. Finally,
the Board considered current business
practices used by the industry when
recommending the reporting and
recordkeeping requirements that would
be imposed upon producers, producer-
packers, handlers, and importers
covered under these regulations.
Furthermore, persons whe are required
to pay assessments may request a
refund of any assessment paid.

Honey production in the United States
approximates 200 million pounds
annually, although there is some year-to-
year fluctuation due to weather
conditions, The 1981 value of U.S,
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production of honey was about $90.1
million. This was based on 4.2 million
colonies of bees with an average honey
yield per colony of 44 pounds.

It is the Department’s view that the
impact of this action on producers,
producer-packers, handlers, and
importers would not be adverse. The
anticipated costs to producers,
producer-packers, handlers, and
importers in implementing these
regulations would be significantly offset
when compared to the potential benefits
of these regulations.

The Paperwork Reduction Act of 1980
(44 U.S.C. Chapter 35) seeks to minimize
the paperwork burden imposed by the
Federal Government while maximizing
the utility of the information requested.
In accordance with the procedures
contained in Title 5 of the Code of
Federal Regulations, Part 1320, the
information collection and
recordkeeping requirements contained
in this subpart have been approved by
the Office of Management and Budget
(OMB) and have been assigned OMB
Control Number 0581-0153. Comments
concerning these requirements may be
submitted to OMB.

Section 7(c)(6)(B) of the Act and
§ 1240.37(b) of the Order authorize the
Board to recommend to the Secretary
such rules and regualtions as are
necessary to effectuate the terms and
conditions of the Order. Sections
1240.100 through 1240.125 would
establish the general rules and
regulations which govern the collection
of assessments, the procedure for
applying for refunds, the application of
late payment and interest charges on
past due assessments, the filing of
reports and maintenance of records, and
the procedure for applying for an
exemption from assessment. Sections
1240.100 and 1240.105 define certain
words in addition to those contained in
the Order, which are used throughout
the subpart. These terms are defined to
ciearly delineate their meaning and to
simplify the subsequent provisions in
which they are used.

These proposed rules also direct
communications in connection with the
Order and all rules, regulations, and
supplemental Orders issued thereunder
to the Honey Board. The Board is
charged with various duties regarding
administration of the Order and
therefore, questions, in connection with
the various aspects of the program could
best be answered by the Board itself.

The purpose of this program is to fund
projects relating to research, consumer
information, advertising, sales
promotion, producer information, and
market development to assist, improve,
or promote the marketing, distribution,

and utilization of honey and honey
products. Funds collected under this
program will be used for this purpose in
accordance with the Order. A provision
is included to insure that the Board's
contracts comply, and are not
inconsistent with, the provisions of this
part, This provision also provides
adequate safeguards to insure that
Board funds are used properly.

This proposal also provides that the
Board's by-laws be used as the basis to
govern the conduct and organization of
Board meetings. The Act and Order
provide that all U.S. Department of
Agriculture (USDA) costs associated
with the conduct of its duties under the
Order be reimbursed. These costs will
be billed quarterly by USDA to the
Board.

Because honey is marketed in many
different ways, examples of who first
handles honey or who is a producer-
packer are included in this subpart to
more clearly delineate who is required
to collect assessments from producers or
who is responsible to pay assessments,
and when they should be collected and
forwarded to the Board. The Act and the
Order provide that the producers,
producer-packers, and importers who
produce, produce and handle, or import
less than 6000 pounds of honey per year
shall be exempt from assessment.
Therefore, procedures for exempting
producers, producer-packers, and
importers have been recommended by
the Board and are included in this
subpart.

To properly administer this provision,
the Board has recommended that
exemption certificates be issued to
qualified producers, producer-packers,
and importers. Producers, producer-
packers, and importers who wish to
obtain an exemption are required to
submit an application to the Board along
with any appropriate evidence
supporting their claim.

The Board would then investigate
each such claim and if appropriate, issue
an exemption certificate together with
an exemption number to the producer,
producer-packer, or importer who meets
the 6000 pound exemption requirements.
First handlers would be required to
collect assessments from each honey
producer unless an exemption certificate
is presented by that producer.

This subpart also prescribes
procedures, pursuant to § 1240.42(d) of
this part, to exempt producers paying
assessments under their State plan from
a portion of assessments. The first
handler would then be required to
forward to the Board the balance due
pursuant to this part in excess of the
State assessment.

The Order further provides the Board
with discretionary authority to
recommend that honey which is
exported be exempted from assessment.
The Board has not recommended such
exemption at this time and therefore no
such provisions appear in this rule.

The levying of assessments is clarified
in this subpart to summarize who may
be exempt from assessment and how
assessments are levied on imported
honey and honey products and on honey
pledged as collateral for a loan under
the Commodity Credit Corporation
Honey Price Support Program.

A late payment charge would be _
established pursuant to § 1240.41(i) of
the Order in the amount of ten percent
of the outstanding balance due the
Board. The amount of the late payment
charge recommended by the Board was
determined to be in keeping with good
business practices in that it would
discourage handlers from using monies
collected from producers for their own
purposes. Ten percent was considered
not excessive but substantive enough
that it should serve as an effective
deterrent against the improper use of
such funds. The late payment charge
would be applied to all assessments not
paid within 15 days of the date such
assessments become due.

In addition to the late payment
charge, one and one-half percent per
month interest on the outstanding
balance, including any accrued interest,
would be added to any accounts
delinquent over 30 days and would
continue monthly until the outstanding
balance is paid to the Board. This
provision is authorized by § 1240.41(j) of
the Order and is intended to insure that
assessments are remitted to the Board in
a timely manner.

Section 1240.118 sets forth the
procedures to be used by producers and
importers to apply for a refund of
assessments. Producers and importers
desiring a refund of assessments are
required to submit an application form
within 90 days from the date the
assessment became payable pursuant to
§ 1240.114. In order to safeguard the
refunding process, producers and
importers are required to submit
evidence satisfactory to the Board that
the assessments have been paid.
Refunds would be given by the Board in
June and December of each year. In
order for the Board to refund
assessments on this schedule, the
regulations set May 31 and November 30
as the last day to apply for a refund and
receive payment on the June and
December dates, respectively.

The Board has recommended that a
monthly reporting period be established
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for handlers paying assessments to the
Board. However, should different
handler, importer, or producer-packer
payment schedules be necessary in
order to recognize differences in
purchasing practices and procedures,
the Board will have the authority to
approve such alternate payment
schedules. The provisicn in § 1240.117
clarify how assessments are to be
remitted to the Board. This section also
provides for assessments to be collected
through a cooperating agency, such as
another government agency or grower
cooperative. The provision also
establishes procedures for prepayment
of assessments for those handlers or
producer-packers who wish to do so.
The provisions in §§ 1240.119 through
1240125 which involves safeguards;
retention period of records; availability
of records; confidential books, records,
and reports; right of the Secretary;
personal liability; and OMB control
number, are generally included in
research and promoting programs. All
the provisions are incidental to, and not
inconsistent with, the terms and
conditions of the Act and Order. All
written comments timely received in
response to this request for comments
will be considered before a final
determination is made on this matter.
Comments on this proposal will be
accepted until Janaury 26, 1987. A 15-
day comment period is considered
adequate because: The final rule should
be issued as soon as possible so the
Board can begin collecting assessments
and administering the program. The
affected persons in the honey industry
are aware of this program and have
planned their operations accordingly.
The initial rate of assessment is set by
statute and is provided for in the Order.
This proposed rule is necessary to set
forth the procedures handlers, producer-
packers, and importers must follow in
collection and paying assessment!s and
reporting to the Board. This rule would
élso implement the provisions of the
Order governing the collection of
assessments and refunds. The Order
Was promulgated pursuant to formal
rulemaking in which producers,
handlers, producer-packers, and
importers participated. The Commodity
Credit Corporation (CCC) and the U.S.
Customs Service have agreed to collect
assessments respectively on honey
placed under the CCC Honey Price
Support Program and on honey and

honey products imported into the United
States,

List of Subjects in 7 CFR Part 1240

Honey, Agricultural research;
Reporting and recordkeeping

requirements, Market development, and
Consumer information.

1. The authority citation for 7 CFR
Part 1240 continues to read as follows:

Authority: Pub. L. 98-590; 98th Congress; 7
U.S.C. 46014612,

The Subpart—General Rules and
Regulations would be added to Part 1240
to read as follows:

PART 1240—HONEY RESEARCH,
PROMOTION, AND CONSUMER
INFORMATION ORDER

Subpart—General Rules and Regulations

Sec.

1240.100
1240.105
1240.106
1240.107
1240.108
1240.1G9
1240.110

costs.

1240.111
1240.113
1240.114
1240.115
1240.116
1240117
1240.118
1240.119
1240.120

Terms defined.

Definitions.

Communications.

Policy and objective,
Contracts.

Procedure.

U.S. Department of Agriculture

First handler and producer-packer.

Importer.

Exemption procedures.

Levy of assessments.

Reporting period and reports.

Payment of agsessments.

Refunds.

Safeguards.

Retention period for records.

1240.121  Availability of records.

1240122 Confidential books, records, and
reports.

1240.123 Right of the Secretary.

1240.124 Personal liability.

1240.125 OMB control number.

§ 1240.100 Terms defined.

Unless otherwise defined in this
subject, definitions of terms used in this
subpart shall have the same meaning as
the definitions of such terms which
appear in Subpart—Honey Research,
Promotion, and Consumer Information
Order. Additional terms are defined in
§ 1240.105.

§ 1240.105 Definitions.

(a) “Principal ingredient” means fifty-
one percent or more by weight of the
total ingredients contained in honey
products.

(b) “First handler” means the person
who first handles honey.

(c) "Order" means the Honey
Research, Promotion, and Consumer
Information Order which appears in this
part.

(d) "United States” means the fifty
States, the District of Columbia, and the
Commonwealth of Puerto Rico.

§ 1240.106 Communications.

Communications in connection with
the Order and all rules, regulations, and
supplemental Orders issued thereunder
shall be addressed to the National

Honey Board, 9595 Nelson Road, Box C,
Longmont, Colorado 80501.

§ 1240.107 Policy and objective.

(a) It shall be the policy of the Board
to carry out an effective and continuous
coordinated program of marketing
research, development, advertising, and
promotion in order to help maintain and
expand existing domestic and foreign
markets for honey and to develop new
or improved markets.

(b) It shall be the objective of the
Board to carry out programs and
projects which will provide maximum
benefit to the honey industry and no
undue preference shall be given to any
of the various industry segments.

§1240.108 Contracts.

The Board, with the approval of the
Secretary, may enter into contracts or
make agreements with persons for the
development and submission to it of
plans or projects authorized by the
Order and for carrying out of such plans
or projects. Contractors shall agree to
comply with the provisions of this part.
Subcontractors who enter into contracts
or agreements with a primary contractor
and who receive or otherwise utilize
funds allocated by the Board shall be
subject to the provisions of this part. All
records of contractors and
subcontractors applicable to contracts
entered into by the Board are subject to
audit by the Secretary.

§1240.109 Procedure.

The organization of the Board and the
procedure for conducting meetings of the
Board shall be in accordance with the
By-Laws of the Board.

§1240.110 U.S. Department of Agricuiture
costs.

The Board shall reimburse the U.S.
Department of Agriculture (USDA) from
assessments for administrative costs
incurred by USDA with respect to the
Order after its promulgation and for any
administrative expenses incurred by
USDA for the conduct of referenda. The
Board shall pay those administrative
costs incurred by USDA for the conduct
of its duties under the Order as
determined periodically by the
Secretary. USDA will bill the Board
quarterly and payment shall be due
promptly after the billing of such costs.

§1240.111 First handler and producer-
packer.

(a) The assessment on each lot of
honey handled in the United States shall
be paid by the first handler who
handles, or by the producer-packer who
produces and handles such honey.
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(1) The first handler shall collect and
pay assessments to the Board unless (i)
such handler has obtained from the
producer a certficate of exemption from
the Board exempting the producer from
assessment due to the volume exclusion
in § 1240.42(a) of the Order and
§ 1240.114 of the regulations, or (ii) has
received documentation acceptable to
the Board that the assessment has been
previously paid.

{2) A producer-packer shall pay, or
collect and pay, assessments to the
Board unless (i) such producer-packer
has obtained an exemption from the
Board applicable to the honey he or she
produced or produced and handled; (ii)
such producer-packer has obtained from
another producer, whose honey the
producer-packer handled, a certificate of
exemption from the Board exempting
that producer from assessment due to
the volume exclusion in § 1240.42(a) of
the Order and § 1240.114 of the
regulations; or (iii) has received
documentation acceptable to the Board
that the assessment has been previously
paid.

(b) Persons who are first handlers or
producer-packers include but are not
limited to the following:

(1) When a producer delivers honey
from his or her own production to a
packer or processor for processing in
preparation for marketing and
consumption, the packer or processor is
the first handler, regardless of whether
he or she handles the honey for his or
her own account or for the account of
the producer or the account of other
persons.

(2) When a producer delivers honey to
a handler who takes title to such honey,
and places it in storage, such handler is
the first handler.

(3) When a producer delivers honey to
a commercial storage facility for the
purpose of holding such honey under his
or her own account for later sale, the
first handler of such honey would be
identified on the basis of later handling
of such honey.

(4) When a producer packages and
sells honey of his or her own production
at a roadside stand or other facility to
consumers or sells to wholesale or retail
outlets or other buyers, the producer is a
producer-packer.

(5) When a producer sells unprocessed
or processed honey from his or her own
production directly to a commercial user
or food processor who utilizes such
honey as an ingredient in the
manufacture of formulated products, the
producer is a producer-packer.

(6) When a producer uses honey from
his or her own production in the
manufacture of formulated products for
his or her own account and for the

account of others, the producer is the
producer-packer.

(7) When a producer delivers a lot of
honey to a processor who processes and
packages a portion of such lot of honey
for his or her own account and sells the
balance of the lot, with or without
further processing, to another processor
or commercial user, the first processor is
the first handler for all the honey.

(8) When a producer supplies honey to
a cooperative marketing organization
which sells or markets the honey, with
or without further processing and
packaging, the cooperative marketing
organization becomes the first handler
upon physical delivery to such
cooperative.

(9) When a producer uses honey from
his or her own production for feeding his
or her own bees, such honey is not
handled at that time. Honey in any form
sold and shipped to any persons for the
purpose of feeding bees is handled and
is subject to assessment, The buyer of
the honey for feeding bees is the first
handler.

§ 1240.113 Importer.

Each lot of honey and honey products
imported into the United States is
subject to assessment under this part.
Such assessment shall be paid by the
importer of such honey and honey
products at the time of importation into
the United States, Any person who
imports honey or honey products into
the United States as principal, agent,
broker, or consignee for honey produced
outside the United States and imported
into the United States shall be the
importer.

§1240.114 Exemption procedures.

(a) Producers who produce, producer-
packers who produce and handle, and
importers who import less than 6,000
pounds of honey per year wishing to
claim an exemption from assessments
pursuant to § 1240.42(a) and (b) should
submit an application to the Board for a
certificate of exemption.

(b) Upon receipt of the claim for
exemption, the Board shall investigate,
to the extent practicable, the request for
exemption. The Board will then issue, if
deemed appropriate, an exemption
certificate to each person who is eligible
to receive one. Producers who are
exempt from assessment must present
their certificates of exemption to their
first handler in order to not be subject to
assessment on honey. Handlers are
required to maintain records showing
the exemptee's name and address along
with their certificate number assigned
by the Board.

(c) The Secretary, upon
recommendation by the Board, may

exempt that portion of assessments
collected under a qualifed State plan.
Provided, That the State plan meets all
of the requirements in § 1240.2(d) of the
Order.

(1) First handlers collecting
assessments from producers for the
State plan and the Board shall forward
that portion of assessments collected
under the order in excess of the State
assessment to the Board.

(2) Upon request of the Board,
producers having an exemption from a
portion of the assessments under this
Order due to payment of assessments
under a State plan, shall be required to
furnish evidence to the Board that the
assessments to the State have been
paid.

§1240.115 Levy of assessments.

(a) An assessment of one cent per
pound is levied on honey produced in, or
imported into, the United States and on
honey used in honey products imported
into the United States except that the
following shall be exempt from the
provisions of this section: (1) Any
persons holding a valid exemption
certificate during the twelve month
period ending on December 31; (2) that
portion of honey which does not enter
the current of commerce which is
utilized solely to sustain a producer's or
producer-packer’s own colonies of bees;
(3) that portion of otherwise assessable
honey which is contained in imported
products wherein honey is not a
principal ingredient. Honey subject to
assessment shall be assessed only once,

(b) Assessments shall be levied with
respect to honey pledged as collateral
for a loan under the Honey Price
Support Program in accordance with an
agreement entered into between the
Honey Board and the Commodity Credit
Corporation (CCC). The assessment will
be deducted from the proceeds of the
loan by CCC and forwarded to the
Board, except that the assessment shall
not be deducted in the case of a honey
marketing cooperative that has already
deducted the assessment or that protion
of the assessment paid to a qualified
State plan exempted by the Board.
When such loan is redeemed, the
Secretary shall provide the producer
with proof of payment of assessment.

(c) The U.S. Customs Service (USCS)
will collect assessments on all honey or
honey products where honey is the
principal ingredient imported under its
tariff schedule (TSUSA number 155.70)
at the time of entry and forward such
assessment as per the agreement
between the USCS and USDA.

(d) A late payment charge shall be
imposed on any handler, importer, or

AN ey STV
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producer-packer who fails to pay to the
Board within the time prescribed in this
subpart the total amount of assessment
due for which any such handler,
importer, or producer-packer is liable.
Fifteen days after the assessment
becomes due on a one-time late
payment charge of 10 percent will be
added to any outstanding funds due the
Board.

(e) In addition to the late payment
charge, one and one-half percent per
month interest on the outstanding
balance will be added to any accounts
delinquent over 30 days and will
continue monthly until the outstanding
balance is paid to the Board.

§1240.116 Reporting period and reports.
(a) For the purpose of the payment of
assessments, a calendar month shall be
considered the reporting period;
however, other accounting periods may
be used when registered with and
approved by the Board in writing.

(b) Each first handler and producer-
packer shall pay the required
assessment pursuanl to § 1240.41 of the
Order directly to the Board, for each
period, on or before the 15th day
following the end of such period.
Payment shall be in the form of a check,
draft, or money order payable to the
Board and shall be accompanied by a
report pursuant to § 1240.50.

(d) (1) Each importer shall file with the
Board a monthly report containing at
least the following information:

(i) The importer's name and address.

(ii) The quantity of honey and honey
products imported into the United
States.

(iii) The amount of assessment paid
on honey or honey products imported
into the United States to the U.S.
Customs Service at the time of
importation.

(iv) The amount of any honey or
honey products on which the
assessment was not paid to the U.S.
Customs Service at the time of
importation into the United States.

(2) Each importer shall pay any
fequired assessment not paid at the time
of importation to the Board for honey or
g(‘)nf:y products imported into the United

ates.

(e} In the event of a first handler's,
producer-packer's, or importer's death,
bankruptcy. receivership, or incapacity
to act, the representative of the handler,
producer-packer, or importer or his or
her estate, shall be considered the first

andler, producer-packer, or importer
for the purposes of this part.

§1240.117  Payment of assessments.

(8) Time of payment. The assessment
shall become due at the time assessable

honey is first handled or imported into
the United States pursuant to this part.

(b) Responsibility for payment. The
first handler, producer-packer, or
importer is responsible for payment of
assessments, The first handler or
producer-packer may collect the
assessment from the producer, or deduct
such assessment from the proceeds paid
to the producer on whose honey the
assessment is made, provided he or she
furnishes the producer with evidence of
such payment. Any such collection or
deduction of assessment shall be made
not later than the time when the
assessment becomes payable to the
Board. Failure of the handler or
producer-packer to collect or deduct
such assessment does not relieve the
handler or producer-packer of his or her
obligation to remit the assessment to the
Board.

(c) Paymeat directly to the Board. (1)
Except as provided in paragraph (d) of
this section, each first handler,
producer-packer, or importer when
applicable, shall pay assessments
directly to the Board, at the address
referenced in § 1240.106, by check, draft,
or money order payable to the Board not
later than 15 days after the assessments
are due together with a report on Board
forms.

(2) All reports shall contain at least
the following information:

(i) Date of report (which is also date
of payment to the Board);

(ii) Period covered by report; and

(iii) Total quantity of honey
determined as assessable during the
reporting period.

(3) Handler or producer-packers who
collect assessments from producers or
withhold assessments from their
accounts or pay the assessments
themselves shall also include a list of all
such producers whose honey was
handled during the period, their
addresses, and the total assessable
quantities handled for each such
producer.

(d) Prepayment of assessment. (1) In
lieu of the monthly assessment payment
specified in paragraph (b) of this
section, the Board may permit first
handlers or producer-packers to make
advance payments of their total
estimated assessments for the season to
the Board prior to their actual
determination of assessable honey.

(2) Persons using such procedure shall
provide a monthly accounting of actual
handling and assessments.

(3) Specific requirements, instructions,
and forms for making such advance
payments shall be provided by the
Board upon request.

(e) Payment through cooperating
agency. The Board may authorize other

organizations to collect assessments in
its behalf. Such an agreement shall not
provide any cooperating agency with
authority to collect confidential
information from handlers; to qualify,
the cooperating agency must on its own
accord have access to all information
required by the Board for collection
purposes. If the Board requires further
evidence of payment than provided, it
may acquire such evidence from
individual handlers.

All such agreements are subject to the
requirements of § 1240.52 of the Order,
the provisions of section 9(g) of the Act,
and all applicable rules and regulations
and financial safeguards in effect under
the Act and the Order; and all affected
persons shall agree to, and conduct their
operations and activities in accordance
with, such requirements.

§ 1240.118 Refunds.

A refund of assessments may be
obtained by a producer or importer only
by following the procedure prescribed in
this section.

(a) Application form. A producer or
importer shall obtain a refund form from
the Board by written request which shall
bear the producer’s or importer's
signature, For partnerships,
corporations, associations, or other
business entities, a partner or an officer
of the entity must sign the request and
indicate his or her title.

(b) Submission of refund application
to Board. Any producer or importer
requesting a refund shall mail an
application on the prescribed form to the
Board within 90 days from the date the
assessment became payable pursuant to
§ 1240.114. The refund application shall
show the following:

(1) producer’s or importer's name and
address;

(2) first handler’s or handler's name(s)
and address(es);

(3) the number of pounds of honey on
which a refund is requested;

(4) date or inclusive dates on which
assessments were paid; and

(5) producer’s or importer’s signature.
Where more than one producer or
importer shared in the assessment
payment, joint or separate refund
application forms may be filed. In any
such case the refund application shall
show in addition to other required
information the names, addresses, and
proportionate shares of such producers
or importers and the signature of each.

(¢) Proof of payment of assessment.
Evidence of payment of assessments
satisfactory to the Board shall
accompany the producer’s or importer's
refund application.
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(d) Payment of refund. Refunds will be
made in June and December only;
applications for refunds payable in June
must be received by May 31 and
applications for payment in December
by November 30. For joint applications,
the remittance shall be made payable
jointly to all eligible producers or
ifmporters signing the refund application
orm.

§ 1240.119 Safeguards.

The Board may require reports by
designated handlers on the handling and
disposition of exempted honey. Also,
authorized employees of the Board or
the Secretary may inspect such books
and records as are appropriate and
necessary to verify the reports on such
disposition.

§ 1240.120 Retention period for records.

Each first handler, producer-packer,
and importer required to make reports
pursuant to this subpart shall maintain
and retain for at least two years beyond
the marketing year of their applicability:
one copy of each report made to the
Board, records of all exempt producers
including certification of exemption as
necessary to verify the address of each
exempt producer, and such records as
are necessary to verify such reports.

§ 1240.121 Availability of records.

Each first handler, producer-packer,
and importer required to make reports
pursuant to this subpart shall make
available for inspection by authorized
employees of the Board or the Secretary
during regular business hours, such
records as are appropriate and
necessary to verify reports required
under this subpart.

§ 1240.122 Confidential books, records,
and reports.

All information obtained from the
books, records, and reports of handlers,
producer-packers, and importers and all
information with respect to refunds of
assessments made to indivudal
producers and importers shall be kept
confidential in the manner and to the
extent provided for in § 1240.52 of the
Order.

§ 1240.123 Right of the Secretary.

All fiscal matters, programs, projects,
rules or regulations, reports, or other
substantive action proposed and
prepared by the Board shall be
submitted to the Secretary for approval.

§ 1240.124 Personal liability.

No member of the Board shall be held
personally responsible, either
individually or jointly with others, in
any way whatsoever to any person for
errors in judgment, mistakes, or other

acts, either of commission or omission,
as such member, alternate member, or
employee except for acts of willful
misconduct, gross negligence, or those
which are criminal in nature.

§ 1240.125 OMB control number.

The control number assigned to the
information collection requirements by
the Office of Management and Budget
pursuant to the Paperwork Reduction
Act of 1980, Pub. L. 96-511, is as follows:
0581-0153.

Signed this day at Washington, DC,
December 24, 1986.

Thomas R. Clark,

Acting Director, Fruit and Vegetable Division.
|FR Doc. 87-610 Filed 1-8-87; 8:45 am|

BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 7, 20, 25, 53, and 56
[EE-154-78]

Lobbying by Public Charities;
Extension of Comment and Request
Periods

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Extension of time for submitting
comments and requests for a public
hearing.

SUMMARY: This document provides
notice of an extension of the time for
submitting comments and requests for a
public hearing concerning the notice of
proposed rulemaking relating to
lobbying expenditures by certain tax-
exempt public charities. The extended
deadline is April 3, 1987.

DATE: Written comments and requests
for a public hearing must be delivered or
mailed by April 3, 1987.

ADDRESS: Send comments and requests
for a public hearing to Commissioner or
Internal Revenue, Attn: CC:LR:T (EE-
154-78), Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Paul G. Accettura, 202-566-3544 (not a
toll-free number).

SUPPLEMENTARY INFORMATION: By a
notice of proposed rulemaking published
in the Federal Register for Wednesday,
November 5, 1986, (51 FR 40211),
comments and requests for a public
hearing with respect to the proposed
rules were to be mailed or delivered by
February 3, 1987. The date by which
comments and requests fora public

hearing are to be delivered or mailed is
extended to April 3, 1987.
James J. McGovern,

Director, Employee Plans and Exempt
Organizations Division.

[FR Doc. 87-434 Filed 1-8-87; 8:45 am]
BILLING CODE 4830-01-M

—_—

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 286

[DoD Directive 5400.7 and DoD 5400.7-R]
DoD Freedom of information Act
Program

AGENCY: Department of Defense.

ACTION: Proposed amendment to final
rule.

SuMMARY: This proposed rule is
published pursuant to the requirements
imposed by section 954 of the National
Defense Authorization Act for Fiscal
Year 1987 and Pub. L. 99-661. Section
954 provides for the Secretary of
Defense to recover costs of technical
data released under the provisions of

the Freedom of Information Act (5 U.S.C.

552). This proposed amendment
provides the criteria for the collection of
fees and fee rates for such technical
data.

DATE: Comments should be received by
February 9, 1987.

ADDRESS: Send comments to: Colonel
Charlie Y. Talbott, Office of the
Assistant Secretary of Defense (Public
Affairs), Washington, DC 20301~1400.
FOR FURTHER INFORMATION CONTACT:
Colonel Charlie Y. Talbott, (202) 697-
1180.

SUPPLEMENTARY INFORMATION: 32 CFR
Part 286 was published in the Federal
Register on April 29, 1980 (45 FR 28323).

List of Subjects in 32 CFR Part 286
Freedom of information.

PART 286—[AMENDED]

Accordingly, 32 CFR Part 286 is
proposed to be amended as follows:

1. The authority citation for Part 286 is
revised to read as follows:

Authority: Pub. L. 99-861, section 2328 and
5 U.S.C. 552.

2. SUBPART G is amended to add
§ 286.62 to read as follows:

§ 286.62 Collection of fees and fee rates
for technical data.

(a) Technical data. Technical data,
other than technical data that discloses
critical technology with military or
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space application, if required to be
cleased under section 552 of Title 5
(relating to the Freedom of Information

ct), shall be released after the person
requesting such information pays all
reasonable costs attributed to search
nd duplication of the records to be
released. The Department of Defense
(DoD), or Components thereof, shall
retain the amounts received by such a
release, and it shall be merged with and
available for the same purpose and the
same time period as the appropriation
from which the costs incurred in
complying with requests for technical
data were paid.

(b} Waiver. The DoD automatic fee
waiver threshold is $15.00. When direct
search and duplication costs for a
Freedom of Information Act request for
technical data as described in paragraph
[a) of this section, total $15.00 or less,
fees shall be waived automatically. The
DoD, or Components thereof, shall also
waive payment of costs which are inan
amount greater than the costs
chargeable under paragraph (a) of this
section if:

(1) The request is made by a citizen of
the United States or a United States
corporation, and such citizen or
corporation certifies that the technical
data requested is required to enable
such citizen or corporation to submit an
offer or determine whether it is capable
of submitting an offer to provide the
product to which the technical data
relates to the United States or a
contractor with the United States
lexcept that the Component may require
lhe citizen or corporation to pay a
deposit in an amount equal to not more
than the cost of complying with the
tequest, to be refunded upon submission
ofan offer by the citizen or corporation);

[2) The release of technical data is
iequested in order to comply with the
tms of an international agreement; or

[3) The Component determines in
dcordance with Section 552(a)(4)(A) of
Tille 5 that such a waiver is in the
interest of the United States.

c) Fee Rates.—(1) Search Time. (i)
Manual Search,

—

Type ’ Grade Hm: Lw’
|
;“"ﬁ?«' | EQ/GSB and below ............cconnnnni. $10
Emmnai | 01-06/GS9-GS15 ....... > 20
aCutive -| 07/GS16/ES1 and above ................, a5
L T

i) Computer search is based on

‘rect cost of the central processing unit,
put-output devices, and memory

“pacity of the actual computer
Unfiguration. The wage (based upon the
“ale in paragraph (c)(1)(i) of this

“clion) for the computer analyst/

Uerator determining how to conduct the

search, and subsequently executing the
search will be recorded as part of the
computer search.

(2) Duplication.
Cost per
Type page
(cents)
Pre-printed 02
Office copy 15
R a8
Aperture cards. 60
Large eng: g drawings ‘20
! Per Inch of length and width,

(3) Audiovisual documentary
materials. Search costs are computed as
for any other record. Duplication cost is
the actual direct cost of reproducing the
material including the wage (based upon
the scale in paragraph (c)(1)(i) of this
section) of the person doing the work,
Audiovisual materials provided to a
requester need not be in reproduceable
format or quality.

(4) Other records. Direct search and
duplication cost for any record not
described above shall be computed in
the manner described for audiovisual
documentary material.

Linda M. Lawson,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

January 8, 1987.

[FR Doc. 87-418 Filed 1-8-87; 8;45 am]
BILLING CODE 3810-01-M

Department of the Air Force
32 CFR Part 856
Aircraft Arresting Systems

AGENCY: Department of the Air Force,
Department of Defense.

ACTION: Proposed rule.

SUMMARY: The Department of the Air
Force is revising Part 856 of Chapter VI,
Title 32, of the Code of Federal
Regulations, which establishes policy on
managing aircraft arresting systems.
This revision provides additional
information and makes minor changes to
update and to clarify the part.

DATE: Comments must be received by
February 9, 1987,

ADDRESS: HQ USAF/LEEV,
Washington, DC 20332-5000.

FOR FURTHER INFORMATION CONTACT:
Lt Col Purcell, HW USAF/LEEV,
Washington, DC 20332-5000, telephone
(202) 767-6240.

SUPPLEMENTARY INFORMATION: This
revision deletes references to HQ

USAF/PRE and eliminates reference to
obsolete aircraft.

The Department of the Air Force has
determined that this regulation is not a
major rule as defined by Executive
Order 12291, is not subject to the
relevant provisions of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
and does not contain reporting or
recordkeeping requirements under the
criteria of the Paperwork Reduction Act
of 1980 (Pub. L. 96-511).

List of Subjects in 32 CFR Part 856

Aircraft, Airports and aviation safety.

The revised Part 856 is proposed to
read as follows:

PART 856—AIRCRAFT ARRESTING
SYSTEMS

Sec.

856.0 Purpose.

856.1 Concept on the use of aircraft
arresting systems.

856.2 Definitions.

856.3 What systems are authorized.

8584 Authorized use of aircraft arresting
systems.

856.5 Pilot responsibilities.

8566 Use of systems by non-United States
government aircraft.

856.7 Installing a system at a joint-use
airport.

856.8 Agreements required for operation of
the systems.

856.8 Format for letter of agreement with
FAA.

Authority: Sec. 8012, 70A Stat. 488; 10
U.S.C. 8012,

§ 856.0 Purpose.

This part establishes policy on
managing aircraft arresting systems. It
applies to all locations where
arrestment capable aircraft use the
runway complex, either routinely or in
an emergency situation. It applies to
U.S. Air Force Reserve and Air National
Guard units,

§856.1 Concept on the use of aircraft
arresting systems.

The Air Force has revised its policy
on the use or arresting systems to allow
for both operational and emergency
arrestments. At some bases, certain
aircraft (for example, the F-4) routinely
make operational arrestments under
certain adverse weather and runway
conditions. This procedure reduces
accidents and incidents resulting from
the loss of directional control or braking
action. However, aircraft that do not
have tailhooks {for example, the T-38)
have structural limitations allowing an
arrestment only in an emergency
stopping situation. Related policy
management and operation of these
systems is in the following publications.

(a) AFR 80-11, Aircraft Movement on
the Ground.




804

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Proposed Rules

(b) AFM 86-2, Standard Facility
Requirements.

(c) AFM 88-14, Visual Air Navigation
Facilities.

(d) AFR 88-16, Stardards for Marking
Airfields.

§856.2 Definitions.

(a) Aircraft arresting system (AAS). A
series of components used to engage an
aircraft and absorb the forward
momentum of a routine or emergency
landing or aborted takeoff. (Each system
consists, generally, of energy absorbers
and one or more securing or snaring
receivers such as hock-cables or
pendant-cables attached to a net.)

(1) Aircraft arresting barrier
(BARRIER). A device not dependent on
an aircraft hook, to engage and absorb
the forward momentum of an emergency
or an aborted takeoff.

(2) Aircraft arresting cable (H/C). A
device used to engage hook-equipped
aircraft to absorb the kinetic energy of a
landing or aborted takeoff aircraft.

(b) Aircraft arresting complex. An
airfield layout comprised of one or more
aircraft arresting systems of the same or
different types. (See §856.3 for
classification or runways).

(c) Arresting capable aircraft. Aircraft
which has recognized arrestment
procedures in its appropriate Flight
Manual.

(d) Cycle time. The time measured
between the engagement of an aircraft
with an arresting system and completely
repositioning the arresting system for
another engagement. This includes
normal inspection and system cooling
time according to the appropriate 35E8
series Technical Orders (TO).

(e) Emergency arresting system
(EAS). Used primarily to prevent
damage to aircraft and possible loss of
life during an aborted takeoff or a
landing emergency.

(f) Energy absorber. The mechanism
through which the kinetic energy of the
aircraft is dissipated. Examples of
energy absorbers are weights and rotary
hydraulic or friction brakes.

(g) Hook-cable. A cable or wire rope
which is engaged by the arresting hook
of an aircraft during an arrestment.

(h) Location identification. An
arresting system is identified by stating
whether it is located either on the
approach end or the departure end of
the runway. (That is, a BAK-12 on the
approach end of runway 36 is on the
south end of the runway.) Always use
the term “approach end" or “departure
end” in referring to an arresting system
which is installed near the end of the
runway.

(i) Mobile aircraft arresting system
(MAAS). A rapidly installed and

relocatable arresting system developed
for use at air bases in high threat areas
where runways may be damaged by
enemy attack. The system uses BAK 12
energy absorbers mounted on trailers
which can be rapidly anchored in place.

(i) Operational arresting system
(OAS). Generally a rapid cycle system
used to enhance the tactical mission or
to avert a possible emergency which
may be caused by meteorological
conditions, a short runway, or known or
suspected aircraft malfunctions. The
OAS is used on a daily basis as opposed
to the emergency-only use of an EAS.

(k) Pendant-cable. A cable or wire
rope suspended from the net of an
aircraft arresting barrier which engages
a structural portion of the aircraft during
an arrestment.

(1) Reset time. The time required to
make the arresting system ready for
another engagement after aircraft
release,

§ 856.3 What systems are authorized.

ANG units are authorized systems in
accordance with AFM 86-2. An EAS or
an OAS should be installed on each
runway used by arrestment compatible
aircraft. An additional system (of either
type) also should be installed if the
installation's primary mission involves
the operation of arrestment capable
aircraft, or if the runway’s closure
(because of an inoperative system)
would seriously degrade mission
capability. When developing an aircraft
arresting complex, maximum mission
capability should be provided within the
limits imposed by cost effectiveness. In
evaluating the requirement for installing
an arresting system, there are four
classes of runways which must be
considered:

(a) Class A runway. This runway is
intended primarily for operating tactical
or training aircraft. For example, a fully
developed Class A runway could have
the following arresting systems:

(1) An arresting barrier at each end,
generally located in the overrun, but
placed to provide the runout prescribed
in AFM 86-2,

(2) A bi-directional emergency
arresting system on each end of the
runway, placed 950 to 1500 feet up the
runway from the threshold. (This system
may also have an OAS capability.)

(3) A bi-directional operational
arrestment system placed 1500 to 2500
feet up the runway from the threshold. It
must be placed at least 1200 feet from
the EAS, and far enough from it to avoid
any possible conflict with the runout
from the EAS.

(4) An OAS placed at the midpoint of
the runway. The installation of this

additional system must be specifically
approved by HQ USAF.

(b) Class B runway. A runway that is
a prime alternate for a Class A runway.
It should have an EAS or OAS 950 to
1500 feet from each end of the runway,
as well as a backup EAS In the overrun,

(c) Class C runway. A runway that
requires only a single EAS capability on
each end of the runway for either hook
or nonhook equipped aircraft.

(d) Class D runway. A runway that
does not have an arresting system
requirement.

§856.4 Authorized use of aircraft
arresting systems.

A deviation from the following policy
is authorized only when directed by the
installation commander (or designated
representative) because of
meteorological conditions, safety of
flight, or peculiar operational conditions:

(a) Under normal operations and
conditions, unidirectional barrier nets or
arresting cables are disconnected and,
preferably, removed on the approach
end of the runway. Aircraft will take off
and land toward the most compatible
arresting system available; however,
tailhook-equipped aircraft do not take
off over a raised remote-controlled net
barrier if a more compatible arresting
system is available. If there is no
remote-control function, or cold weather
makes the remote function unreliable,
the barrier net is raised manually and
left in a cocked position on the
departure end of the runway. Bi-
directional arresting gear is kept in the
ready position on the approach end of
the runway, unless directed otherwise
and noted in Flight Information
Publications (FLIP).

(b) If arrestment capable aircraft are
landing with known or suspected radio
failure, the departure end barrier net is
raised and the hook cable positioned for
aircraft engagement. Also, the arresting
gear at the approach end is positioned
for engagement, unless the aircraft is
vulnerable to an inadvertent
engagement because of an unguarded
tailhook.

(c) During ice and snow removal,
barrier net and hook cables may be
removed from the runway, but the
runway should be returned to
operational status as quickly as
possible. Runways and overruns should
be cleared to allow for an obstacle-free
runout of the arresting system, plus the
length of the arrested aircraft.

——

-
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§856.5 Pilot responsibilities.

Each pilot must understand the
capabilities and limitations of each
arresting system, and how it may affect
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his or her aircraft operations.
Information on the compatibility of
these systems should be included in the
Aircraft Flight Manual. In addition, the
pilot must:

(a) Determine the status of the
arresting system at each base of takeoff
and intended landing, as well as any
dlternate or planned emergency bases,
before beginning a flight.

(b) For remote control systems, use
the emergency radio phraseology,
“barrier, barrier, barrier” or “cable,
cable, cable,” when emergency
conditions require the tower to raise the
barrier net or ready a hook-cable for
possible engagement.

(c) Know the effect of each aircraft
configuration on the probability of a
successful engagement, The pilot should
ilso be aware of possible damage
caused by an inadvertent engagement,
linding on, rolling over, or impacting
heok-cables orother associated
amesting equipment,

§856.6 Use of systems by non-United
States government aircraft.

In an emergency, the pilot of a non-
US. government aircraft, on request,
may use the aircraft arresting system at
an Air Force base or a joint-use airport
inthe U.S. or overseas.

§856.7 Installing a system ata joint-use
alrport.

Ala civil airport used jointly by the
Air Force and a civil agency, the
procedures for installing an arresting
system are as follows:

(3) At a civil airport used jointly by
tie Air National Guard and a civil
agency, the procedures for installing an
inesting system are in ANGR 86-1,
Chapter 2.

(b) The responsible Air Force
wmmander notifies the airport manager
lhat the Air Force needs to install an
inesting system.

(¢)If the airport manager agrees that
the system should be installed, the Air
force commander submits the required
Plans or sketches to the Federal
Aviation Administration (FAA) regional
tffice through the Air Force
presentative of the FAA region.

() If the airport manager or the FAA
fisagrees with these specifications, the
AitForce commander informs the
MAJICOM, which can request that HQ
USAF/LEEV resolve the disagreement.

(¢)If an arresting system is required,
but the lease does not authorize, or
prohibits the government from placing
“additional structure on the leased
PYEml.ses. the Air Force commander
%bmits a request through the MAJCOM
“HQ USAF/LEEV for action as
Mescribed by AFR 87-1, and attaches a

brief statement explaining or quoting the
lease restriction.

§856.8 Agreements required for operation
of the systems.

(a) Military rights agreement at an
oversea base. These systems are
installed under the military rights
agreement with the host government. Iif
a separate agreement is specifically
required to install the system, the base
commander takes action to obtain it
from the host government and
coordinates these negotiations with the
local U.S. diplomatic representative. If
the commander cannot reach an
agreement, the MAJCOM is notified. If
still unresolved after MAJCOM's efforts,
then HQ USAF/LEEV is notified.

(b) Liability agreements at a joint-use
civil airport. If the Air Force installs an
arresting system for the primary use of
U.S. military aircraft at a joint-use civil
airport, the FAA acts for, and on behalf
of, the Air Force in operating this
equipment. However:

(1) Any third-party claim presented
for damage, injury, or death, resulting
from the FAA operation of the system
for military aircraft or from the Air
Force or Air National Guard
maintenance of the system, is the
responsibility of the Air Force and is
processed under Part 842 of this chapter
(as prescribed for any claim against the
Air Force).

(2) A separate agreement between the
Air Force and the FAA is not required
concerning liability for damage arising
from the intentional operation of the
system by FAA personnel for civil
aircraft, because such claims are the
responsibility of FAA.

(c) Operational agreement with FAA
for a joint-use civil report. The
MAJCOM has authority to negotiate the
written agreement for this use, but may
redelegate this authority to the base
commander. The agreement must
describe FAA functions and
responsibilities covering the remote
control operation of arresting systems
by FAA air traffic controllers (§ 856.9).

§856.9 Format for letter of agreement
with FAA,

The following operational agreement
is entered into between the (FAA office
and address) and (designated command)
for the operation and use of aircraft
arresting equipment installed on
(designated runway, airport name and
address).

(&) General provisions. (1) This
agreement governs the use of the
arresting barrier (BARRIER), and hook-
cable arresting systems for military
aircraft and in an emergency for civil
aircraft at pilot request.

(2) This agreement becomes effective
when the tower chief receives notice in
writing from the base commander that:

(i) The arresting system has been
accepted from the contractor and is
commissioned and fully operational, or

(i) The arresting system is available
on a limited basis for emergency use. If
the arresting system has not been
accepted from the contractor, this
notification must be accompanied by a
written statement from the contractor
authorizing the emergency use of the
system, and waiving any claim against
the FAA for damage to the system as the
result of such use, or

(iii) A NOTAM has been issued
specifying condition (i) or (ii) of this
section. Before receipt of the letter from
the base commander, the tower
arresting system controls will be de-
energized by the military and placarded
“INOPERATIVE" by the Chief
Controller, and will not be activated by
tower personnel under any
circumstance.

(3) Automatic aircraft arresting
systems can be installed on the runway
or in the overrun. The barrier or hook-
cable will be raised or lowered by
control tower personnel by a remote-
control panel in the control tower.

(4) When the arresting systems are in
commission or emergency use status as
described above, controllers will
operate the tower arresting system
controls at the request of a pilot of any
military aircraft (regardless of the
service concerned, type of aircraft, or
whether the operation is routine or
emergency) and at the request of a civll
pilot in an emergency. The tower will
also comply with requests for arresting
system operations by a mobile control
unit, the base operations officer, or a
designated representative.

(5) NOTAMS covering operational or
outage status of the barrier or hook
cable will be originated by the military.
During a NOTAMed outage for repair or
maintenance, the tower personnel will
operate the controls provided that the
outage NOTAM contains the statement
“‘available for emergency use"” and the
tower is provided a copy. Otherwise,
tower controls will be de-energized by
the military and posted
"INOPERATIVE" by the Chief,
Controller, and will not be activated by
tower personnel under any
circumstances.

(6) During the NOTAMed outages
owing to failure of tower controls or
control lines to the facility, or on
notification by tower personnel of
malfunction of the arresting system
mechanism or remote control system
(see (b)(8) of this section for notice), the
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military crew at the system site will
have full and final responsibility for
operating the arresting device. The
arresting system crew will maintain a
listening watch on air and ground
frequencies and have transmitting and
receiving capability with the tower on
the ground control frequency keeping
personnel informed of the position of the
system,

(b) Operations. (1) Normally all
military aircraft takeoffs and landings
are made toward an operational
arresting system in the "ready"
configuration. It is the pilot's
responsibility to request the control
tower operator to raise or lower the
barrier or hook cable.

{Note.—For normal operations, request to
raise the barrier or cable shall be interpreted
to mean the runway approach end barrier or
cable.) Example: “Duluth Tower, Joy 32 on
base gear down and locked raise cable.”
When the pilot advises the control tower that
he or she is ready for takeoff, a request for
the barrier or cable to be raised may be
made. The departure end cable will also be
raised as for normal operations.

(2) When barrier/cable is requested,
tower personnel advise the pilot of the
indicated barrier/cable position as part
of takeoff or landing information.
Example: “Joy 32 cleared for takeoff,
barrier indicates up.”

(3) The barrier/cable operating status
may be requested by the pilot at any
time,

(4) The barrier/cable controls are in
the down position except when the
pilots or other authorized personnel
request that the barrier/cable be raised.

(5) Tower personnel raise the
departure end barrier and both
approach and departure end cables for
known or suspected radio failure
landing by any arrestment capable
military aircraft. If there is doubt
regarding the ability of an aircraft to
engage a system, the system should be
activated.

(6) The standard emergency
phraseology for the barrier to be raised
to the up position is “barrier, barrier,
barrier" and for the cable to be raised is
“cable, cable, cable.”

(7) Tower personnel initiate normal
crash procedures when an aircraft
engages the barrier/cable if these
procedures have not previously been
initiated.

(8) When there is a malfunction of the
barrier or hook-cable mechanism or
remote control system, the tower
personnel notify Base Operations
immediately.

Executed at
Dated
For the Federal Aviation Agency—

(Signed)

(Title)

{Region)

(Address)
For the Air Force—

(Signed)

(Title)

(MAJCOM)

(Address)

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 87-463 Filed 1-8-87; 8:45 am|
BILLING CODE 3910-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 181

[CGD 85-076]

Berwick Bay Vessel Traffic Service

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the regulations which apply to
towing operations during periods of high
water in the area covered by Berwick
Bay Vessel Traffic Service (VTS) at
Morgan City, Louisiana. A review of
recent casualties within the VTS area
indicated the need to tailor the
regulations to better address the nature
of the problems actually experienced. In
addition, the present regulations have
proven to be complex and difficult to
apply. These amendments would focus
on actual needs and deficiencies,
eliminate unreasonable burdens
resulting from the present system of
determining required horsepower for
towboats, and simplify implementation
of the high water limitations.

DATES: Comments must be received by
February 9, 1987.

ADDRESSES: Comments may be mailed
to Commandant (G-CMC/44) (CGD 85~
076), U.S. Coast Guard, Washington, DC
20593. Comments may be delivered to
and will be available for inspection or
copying at the Office of the Marines
Safety Council, Room 2110, U.S. Coast
Guard Headquarters, 2100 Second Street
SW., Washington, DC 20593, (202) 267-
1477, between 8 a.m. and 3 p.m. Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael |. Powers, (202) 267-0415.
SUPPLEMENTARY INFORMATION: The
public is invited to participate in this

proposed rulemaking by submitting
written views, data, or arguments.
Comments should include the name and
address of the person making them,
identify this notice (CGD 85-076) and
the specific section of the proposal to
which each comment applies, and give
the reason for the comments. If an
acknowledgment is desired, a stamped,
addressed postcard or envelope should
be enclosed.

All comments received before the
expiration of the comment period will be
considered before final action is taken
on this proposal. No public hearing is
planned, but one may be held if written
requests for a hearing are received and
it's determined that the opportunity to
make an oral presentation will aid in the
rulemaking process.

Drafting Information

The principal persons involved in
drafting this proposal are Mr. Michael J.
Powers, Project Manager, Office of
Navigation, LCDR Richard E. Ford,
PSSTA Houston, and Mr. Stephen H.
Barber, Project Counsel, Office of Chiel
Counsel.

Background

At the request of various members of
the towing industry, the Captain of the
Port, New Orleans, (COTP) agreed to
host a meeting called by the towing
industry to discuss the Berwick Bay
Vessel Traffic Service (VTS) regulations
and their impact on the industry. This
meeting was held at the COTP's offices
on October 18, 1984, and was attended
by approximately a dozen members of
the towing industry, a representative of
the American Waterways Operators,
Inc. (AWO), representatives of the
Southern Pacific Transportation Co.
{SPTCO), as well as several members of
the COTP's staff.

During the meeting, various problems
with the VTS regulations were
discussed, particularly those relating to
the situation in which a towing
operation could be adequately powered
under the circumstances of a particular
case but still not meet the minimum
horsepower requirements of the existing
high water or extreme high water
limitations. A detailed study of Berwick
Bay's traffic patterns and accident rates
was presented by the COTP, along with
several proposals that would greatly
improve and simplify the regulaticns
and make them more flexible. A copy of
this study, entitled “Review of VTS
Berwick Bay High Water and Extreme
High Water Regulations”, is available
from Commandant (G-NSS-2), U.S.
Coast Guard, 2100 2nd. St., SW.,
Washington, DC 20593.
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This study and the proposals to
amend the regulations were favorably
received by the members of the towing
industry, who requested they be
presented again at the COTP's offices on
November 14, 1984. This presentation
was also favorably received. In
response to yet another request from the
industry, the material was presented a
third time before a meeting of the Vessel
Operations Committee of AWO in
Washington, DC on February 26, 1985.
As a result of this third presentation the
proposals were found to merit taking
regulatory action.

Discussion of Proposed Amendments

The proposed amendments are based
on the Coast Guard study, which
reviewed casualties within the VTS area
from January 1, 1982, to September 30,
1984, and assessed the effectiveness of
the existing regulations in reducing
accidents, Specifically, mathematical
formulas have been developed using the
length of a tow to decide the minimum
horsepower for a particular operation.
The formulas are adjusted for upbound/
downbound and daytime/nighttime
Iransits. Since promulgation of the
current rules, on January 5, 1984, (49 FR
§77), the Coast Guard has had an
opportunity to evaluate horsepower to
length ratios as a vessel traffic
management tool. The conclusions of
the traffic/accident study and the
number of waivers requested by tow
operators who could not meet specific
length/horsepower requirements
indicated a need to reconsider the VTS
uules. In effect, this proposal would
revise the general limitations (§ 161.767)
and combine the southbound (§ 161.768),
northbound (§ 161.769), and extreme
high water limitations (§ 161.770) into a
single section (proposed § 161.768).
Special requirements for extreme high
Waler and integrated /non-integrated
tperations would be dropped or
#ddressed otherwise in the proposed
amendments,

Proposed § 161.703 would be amended
remove the definition of “integrated
low", Comments received indicated
itegrated tows are poor handlers,
egardless of whether they are
Proceeding with or against the current,
ind should not be permitted to exceed
tWo barges in length. Therefore,
feferences to integrated/non-integrated
ws would be dropped from the high
Water limitations and a new limitation
stricting any tow with a box end in the
lead to & maximum length of two barges
%ould be added in proposed
§161.757(d),

A"definition of the term “length of
%" would be added to § 161.703 for
“ein new § 161.768 for calculating

available horsepower. “Length of tow"
would replace “overall length"(length of
towing vessels and tow) in the proposed
formula. “Length of tow" is more
descriptive of the information presently
used to determine the allowance for
movements in the Berwick Bay area.
This definition includes the combined
length of the barges being towed but
excludes the length of the tug and the
length of hawsers.

Proposed § 161.761 would be amended
to specify the new section numbers
applicable to the high water towing
limitations (§§ 161.761 through 161.768).

In proposed § 161.767(a), the term
“northbound" would be replaced by
“‘upbound"” to apply customary nautical
language for vessels moving upstream
against the current.

Section 161.767(b) is unchanged.

Proposed § 161.767(c) is new and
would limit the length of tows with a
box end in the lead to a maximum of
two barges. This provision is discussed
previously under § 161.703.

A note would be added to § 161.767,
recommending variations in barge width
and barge draft not exceed 10% of the
widest barge or the barge drawing the
most water respectively. This note is
similar to existing § 161.767 (c).
However, the existing limitation is
overly restrictive and can safely be
relaxed by making it advisory in nature
rather than mandatory. Tows with
clearly excessive draft and beam
variations can be required, if necessary,
by a Captain of the Port order to make
other arrangements, such as tripping.
"Tripping” is the process of breaking up
a string of barges before entering a
narrow waterway, shuttling one or more
barges at a time through the area, and
reassembling the string once all barges
have reached the other side.

Proposed § 161.768 is new and
replaces existing § 161.768, Southbound
limitations, § 161.769, Northbound
limitations, and § 161.770 Extreme high
water limitations. This section would
impose specific horsepower to length
ratios based on whether or not the tows
are carrying a cargo of particular hazard
(COPH).

Proposed § 161.768(a) would require
each tow carrying any COPH to have a
minimum available horsepower equal to
three times the length of tow or 600,
whichever is greater. The increased
horsepower for movements of COPH,
when compared with horsepower for
non-COPH movements, will minimize
their risk for accidents. The Coast Guard
realizes the formula for COPH
movements is the same as the formula
for downbound/nighttime movements.
The Coast Guard considers the

hazardous nature of COPH to warrant a
level of safety at all times no less than
and no more than the most cautious
movement requirement—downbound/
nighttime. This is not considered an
unreasonable requirement; and
commensurately, upbound/daytime
movements of COPH would afford the
greatest level of safety. By using length
of tow to determine required
horsepower, this proposal would allow a
graduated transition between length and
horsepower. This formula more
accurately reflects actual
maneuverability requirements of COPH
tows of various lengths. Existing
regulations (§ 161.767(d)) require tows
carrying a COPH to have at least 1,000
available horsepower, regardless of
length. The present requirement does
rot take into consideration the
increased maneuverability that may be
needed for large tow lash-ups and
imposes excessively high horsepower
requirements for tows in the 200’ to 333’
length range.

Proposed § 161.768(b) outlines
minimum horsepower requirements for
tows during daylight/nighttime and
upbound/downbound transits when not
carrying a COPH. These requirements
are organized in the form of a table
incorporating appropriate formulas for
minimum horsepower requirements
depending upon the length of a tow and
time/direction of movement. A
distinguishing feature of the table is the
establishment of horsepower to length
ratios instead of the present scheme of a
fixed horsepower throughout a range of
lengths (e.g. 1,200 horsepower for tows
from 400 to 600" in length). The existing
regulations do not provide for a
graduated transition between the
several horsepower requirements. This
results in radically different horsepower
requirements for tows with only minor
differences in length. For example,
during the daytime, a 400’ tow presently
requires a minimum of 600 horsepower
(existing § 161.770(a)(3)), while a 401’
tow requires a minimum of 1,200
horsepower (existing § 161.770(a)(2)) or
twice the horsepower of the 400’ tow.
The proposed formulas are based on
graphs prepared for the Coast Guard
study which plotted selected accidents
by length of tow vs. horsepower.
Horsepower/length ratios were
developed for day/night, up/down
movements based on major groupings of
accidents and the minimum acceptable
horsepower that may have assisted in
preventing the accidents.

Proposed § 161.768(c) would permit a
deviation of 5% from the available
horsepower required under paragraphs
(a) or (b) of proposed § 161.768. The
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Coast Guard study recommended
allowing some leeway to provide for
minor variations in horsepower. In
situations requiring a deviation of more
than 5%, existing § 161.715 permits the
Captain of the Port, New Orleans, to
authorize deviations from these or any
Berwick Bay VTS regulation if that
officer finds the proposed operation can
be done safely.

Proposed § 161.768{d) would exempt
towboats having an available
horsepower of 3,000 horsepower or more
from the horsepower ta length
requirements of proposed § 161.768. This
exemption resulted from the study
indicating an almost total lack of
accidents involving this much
horsepower. These operations would
still be limited to a maximum overall
length (towing vessels and tows) of
1,180" under proposed § 161.767(c).

In addition to the changes proposed
above, the Coast Guard is particularly
interested in obtaining comments
regarding the fleeting of barges north of
Berwick Bay, Of specific interest is how
the proposed regulations would impact
tow operations within the Berwick Bay
area.

Regulatory Evaluation

These propesed regulations are
considered to be nonmajor under
Executive Order 12291 and non-
significant under the DOT regulatory
policies and procedures (44 FR 11034,
February 286, 1979). A Regulatory Impact
Analysis under Executive Order 12291 is
not required. A separate Draft
Regulatory Evaluation has not been
prepared because the expected impact
of the proposed regulations is so.
minimal the proposal does ot warrant a
full Evaluation.

The proposed amendments would
affect only towing operations during
periods when the High Water Towing
Limitations are in effect. These
amendments, as do the existing
regulations, restrict length, horsepower,
and configuration of vessels with tows
and may require certain operations to
break up tows or add power. However,
because the amendments would replace
the existing fixed horsepower
requirements based on a range of
lengths (e.g. 1,200 horsepower for a 400
to 600’ range) with a direct horsepower
to length requirement, some operations
would be permitted to operate with
more barges or less available
horsepower than permitted under the
existing regulations (See the discussion
in the preamble on proposed
§ 161.768(b)), In other words, depending
on the circumstances.of the particular
operation, the proposed changes would
increase the operational costs for some

operations but could reduce them for
others. Because of the numerous

variables from one operation to the next,

the overall extent of these benefits and
burdens-is not precisely quantifiable.
However, an estimate of the savings can
be made from the expected decrease in
the number of tow breakups: that would
occur should this'proposal be
implemented.

It is known that tripping (as defined in
the discussion of § 161.761)/through the
VTS Area can take up to twelve hours
and cost an additional $800.t0.$3,000 in
manhours, fuel, and revisions to
schedules. If the average tripping cost is
$1,900 per. trip (midway between $800
and $3,000) and this figure is multiplied
by 60 (the estimated number of
operations per year that require tripping
under the regulations but would not
require tripping under this proposal}, the
total savings could be approximately
$114,000 per year. However, as
mentioned earlier, some operations not
requiring tripping under the existing
regulations might require it under these
proposals.

In any event, the real benefits of this
rulemaking are to make the limitations
more fair and less arbitrary and to make
them easier to understand and apply in
the field. Savings which one operator
may incur on a particular operation
would be, under the broad scheme, only
a secondary benefit.

Because these proposals are keyed to
the results of the Coast Guard study
based on actual usage of the VTS Area,
these amendments should improve
safety in some instances but in all cases
maintain at least the present level of
safety without unnecessary “overkill."

The Coast Guard specifically asks for
comments on this draft regulatory
evaluation.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 through 612) requires an
initial regulatory flexibility analysis, or
a summary thereof, to be'placed in the
Notice of Proposed Rulemaking:if the
proposal would have a significant
economic impact on a substantial
number of small entities. "Small
entities” include (1) independently
owned and operated small businesses
which are not dominant in their field
and which otherwise qualify as “small
business concerns' under section 3 of
the Small Business Act (15 U.S.C. 832),
(2) small not-for-profit organizations,
and (3) small governmental jurisdictions,
such as towns with a population of less
than 50,000 inhabitants.

For the reasons discussed above in
the regulatory evaluation, the:Coast
Guard believes these regulations will:

not have a significant economic effect.
Therefore, the Coast Guard certifies
under section 805(b) of the Regulatory
Flexibility Act (5 U.S.C. 605(b)) these
regulations, if promulgated; would not
have a significant economic impact ong
substantial number of small entities.

Reporting and Recordkeeping
Requirements.

This rule contains no reporting or
recordkeeping requirements.

Environmental Impact

This action has been theroughly
reviewed by the Coast Guard and it has
been determined to be categorically
excluded from further environmental
documentation; in accordance with
Section 2.B.3(1) of Commandant
Instruction (COMDTINST) M18475.18.

List of Subjects in 33 CFR Part 161

Hazardous materials transportation,
Navigation (water), Vessels:

PART 161—VESSEL TRAFFIC
MANAGEMENT

For reasons set forth in the preamble,
title 33, Part 161 of the Code:of Federal
Regulations is proposed to be amended
as follows:

1. The authority citation for Part 161 is
revised to read as follows-and all other
authority citations are removed:

Authority: 33 U.S.C. 1231; 49 CFR 1.46(n)(4].

2. By revising the table of contents for
Part 161, Berwick Bay Vessel Traffic
Service High Water Towing Limitations,
to read as follows.

* * * - .

Berwick Bay Vessel Traffic Service

* * - *

High Water Towing Limitations

161.761 Applicability.

161.762 Precautionary notices.

161.764 When limitations are in effect.

161.785 Notice of when limitations are in
effect.

161.767 Operational limitations.

161.768 Horsepower limitations.

3. By removing the term “Integrated
tow" from §161.703 and by adding in
alphabetical order a definition for the
term “length of tow" to read as follows:

§161.703 Definitions.

“Length of tow” means:the combined
length in feet of all barges in the tow,
exluding the length of hawsers and the
length of the tug.

4. By revising §161.761 to read as
follows:

—ep—y

e o—y



Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Proposed Rules

809

§161.761 Appilcability.

The high water towing limitations
(§161.761 through § 161.768) apply to the
operation of vessels with tows intending
to transit under the lift span of the SPRR
bridge or through the navigational
openings of either of the two U.S. 90
highway bridges to the north of the
SPRR bridge, when those limitations are

in effect.

5. By revising §§ 161.767 and 161.768
to read as follows:;

§161.767 Operational limitations.

(a) Towing on a hawser in either
direction is prohibited, with the
exception of one self-propelled vessel
towing one other vessel upbound.

[b) Barges and towing vessels must be
arranged in tandem, with the exception
of one vessel towing one other vessel

alongside.

[c) A towing vessel or vessel and tow
must not exceed an overall length of

1180 feet.

(d) Tows with a box end in the lead
must not exceed two barges in length.

Note: The variation in draft and beam of
the barges in a multibarge tow should be
minimized in order to avoid unnecessary
strain on the coupling wires. It is
recommended this variation not exceed 10%
of the draft of the barge drawing the most
water and 10% of the beam of the widest

barge.

§161.768 Horsepower limitations.

(a) All tows carrying a cargo of
particular hazard must have available
horsepower of at least 600 or three times
the length of tow, whichever is greater.

(b) All not carrying a cargo of
particular hazard must have available
horsepower of at least the following:

y Available Available
Orection of | horsepower horsepower
transit for daytime for nighttime
transit transit
Upbound......, 400 or three 600 or three
times times
(length of (fength of
tow minus tow minus
00 ft.) 200 ft.),
whichever is whichever is
is greater. greater.
Downbound..| 600 or three 600 or three
times times length
(length of of tow,
tow minus whichever is
200 ft.), greater.
whichever is
is greater.

Dagtime" means sunrise to sunset.

“Nig

httime" means sunset to sunrise.

(¢) A 5% variance from the available

(@)

Orsepower required under paragraphs
and (b) of this section is permitted.

(d) Tows with 3,000 or more available
horsepower need not comply with
paragraphs (a) and (b) of this section.

§161.769 [Removed]

6. By removing § 161.769, Northbound
limitations.
§161.770 [Removed]

7. By removing § 161.770, Extreme high
water limitations.

Dated: December 11, 1986,
Martin H. Daniell,

Rear Admiral, U.S. Coast Guard, Chief Office
of Navigation.

[FR Doc. 87-373 Filed 1-8-87; 8:45 am|
BILLING CODE 4910-14-M

FEDERAL MARITIME COMMISSION
46 CFR Part 580

[Docket No. 86-29]

Filing of Service Contracts and
Availability of Essential Terms;
Extension of Comment Period

AGENCY: Federal Maritime Commission.

ACTION: Proposed rule; Enlargement of
time to comment.

SUMMARY: The Commission initiated
this proposed rulemaking regarding
service contract recordkeeping by
Federal Register notice of November 13,
1986 (51 FR 41132), and established
January 12, 1987, as the date comments
were due. Counsel for the Trans-Pacific
Freight Conference of Japan and the
Japan-Atlantic & Gulf Freight
Conference (the Conferences) has now
filed a request to extend the time for
comments until January 186, 1987. The
Conferences base the request on
participation by the Conferences'
Chairman in another Commission
proceeding and the intervening holiday
season which has impeded development
of the Conferences’ position on this
matter. Therefore, for good cause
shown, the request for an enlargement
of time will be granted.

DATE: Comments due on or before
January 16, 1987.

ADDRESS: Joseph C. Polking, Secretary,
Federal Maritime Commission, 1100 L
Street, NW., Rm. 11101, Washington, DC
20573.

FOR FURTHER INFORMATION CONTACT:

Robert D. Bourgoin, General Counsel,
Federal Maritime Commission, 1100 L
Street, NW., Washington, DC 20573,
(202) 523-5740

Robert G. Drew, Director, Bureau of
Tariffs, Federal Maritime Commission,

1100 L Street, NW., Washington, DC
20573, (202) 523-5796
Joseph C. Polking,
Secretary.
[FR Doc. 87-438 Filed 1-8-87; 8:45 am]
BILLING CODE 6730-01-M

DEPARTMENT OF DEFENSE
48 CFR Part 215

Federal Acquisition Regulation
Supplement; Field Pricing Reports

AGENCY: Department of Defense (DoD).
ACTION: Proposed rule.

SUMMARY: The Defense Acquisition
Regulatory Council is proposing to
modify the field pricing report rule to
accommodate the acquisition of spare
parts under the Spares Acquisition
Integrated with Production (SAIP)
Program.

DATE: Interested parties are invited to
submit written comments on or before
(March 10, 1987) to the Executive
Secretary, DAR Council, at the address
below, to be considered in formulation
of a final rule. Please cite DAR Case 86~
70 in all correspondence related to this
subject.

ADDRESS: Interested parties should
submit written comments to Defense
Acquisition Regulatory Council, Attn:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, ODASD(P)/
DARS, ¢/o OASD(A&L)(M&RS), Room
3C841, The Pentagon, Washington, DC
20301-3062.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Lloyd, Executive
Secretary, DAR Council, telephone (202)
697-7266.

SUPPLEMENTARY INFORMATION:

A. Background

The Defense Regulatory Council is
proposing to require the contracting
officer to include production scheduling
information in the request for field
pricing reports and to require the
contractor to include this data in the
proposal when the Government acquires
spare parts under the Spares Acquisition
Integrated with Production (SAIP)
Program. This data will allow the
Government to realize economic
benefits by combining spare parts
quantities with production quantities.

B. Publicizing

This proposed rule does not have u
significant impact on a substantial
number of small entities and does not
have a significant impact beyond the
internal operating procedures of the
Department of Defense. The rule
requires no new reports, administrative
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burden, etc. from the contractor(s),
Therefore, it is not required to publicize
this proposed coverage for public
comment. However, any comments
received will be considered in the
formulation of a final rule.

C. Regulatory Flexibility Act

Since this rule does not have to-be
publicized for public comment, the
Regulatory Flexibility Act does not
apply. Therefore, a Regulatory
Flexibility Act Analysis hasnot been
prepared.

D. Paperwork Reduction Act

The rule does not contain information
collection requirements which require
the approval of OQMB under44 U.S.C.
3501 etseq.

Charles W. Lloyd,
Executive Secretary, Defense:Acquisition,
Regulatory Council.

List of Subjects in 48 CFR Part 215

Procurement:

Therefore, 48 CFR Part 215 is
proposed to be amended as follows:

1: The authority citation for 48 CER
Part 215 continues to read as follows:

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD

Directive 5000.35 and DoD FAR Supplement
201.301.

PART 215—CONTRACTING BY
NEGOTIATION

2. Section 215.805-5 is proposed to be
amended by adding to paragraph (c)(1).
paragraph (S-72) to read as follows:

§ 215.805-5 Field Pricing Support.

- - * -

(c)a) = * *

(S-72) When field pricing reports are
ta be requested for spare parts
proposals that'have been identified as
Spares Acquisition Integrated with
Production (SAIP) items (see' DoD
Instruction 4245.12), the contracting
officer shall—

(A)Include a copy of the data entitled
“Contractor's Procurement Schedule for
SAIP" (Data Item DI-V-7200), or
equivalent, in the request so that'the
benefits of combining new and in-
process quantities can be assured (this
data is delivered by the contractor on
contracts that'include SAIP
requirements); or

(B) Require the contractor to include
this data in its proposal.

[FR Doc: 87-436 Filed 1-8-87; 8:45 am|
BILLING CODE 3810-01-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Tongass National Forest, AK,
Ketchikan Area; intent To Prepare an
Environmentai impact Statement

The Department of Agriculture, Forest
Service, will prepare an Environmental
Impact Statement for the Revilla Island
Analysis Area. The Analysis will set
standards and guidelines for
management activities, provide a
detailed schedule of activities, and
determine the level of development to
take place over a 10-year planning
period. Alternative locations of timber
harvest units, roads, timber harvest
facilities, wildlife and fish projects, and
recreation facilities will be identified
and evaluated.

Overall guidance for the analysis will
be provided by the Alaska Regional
Guide, The Tongass Land Management
Plan, and the Ketchikan Pulp Company
Long-Term Timber Sale Plan for the
1984-89 Operating Period.

A range of alternatives will be
examined to determine which
combination of activities best balances
resource needs with public needs and
desires. One alternative will be the no
action alternative.

_ Scoping for the project was conducted
in the spring and summer 1985. The
issues identified at that time include:

1. Potential Impacts on Recreation and
Visual Resources.

2. Opportunities to Enhance
Recreation,

5 3}.1 Potential Impacts on Wildlife and
1sh.

4. Opportunities to Benefit Wildlife
and Fish,

5. Economics.

6. Subsistence.

7. The Extent and Location of
Development,

8. Protection of Archaeological Sites.

9. Conformance with the Tongass
Land Management Plan.

10. Protection of Soils and Water
Quality.

11. Powerline and Transportation
Route Coordination.

This notice is being prepared to
provide time for additional comments.

The Fish and Wildlife Service of the
Department of the Interior and the
National Marine Fisheries Service of the
Department of Commerce will be asked
to participate as cooperating agencies to
evaluate potential impacts on
threatened and endangered species
habitat if any such species are found to
exist within the project.

The Army Corp of Engineers will be
asked to participate as a cooperating
agency to evaluate potential impacts of
terminal transfer facilities on marine
habitat and to evaluate potential
impacts on wetlands and floodplains.

Win Green, Forest Supervisor,
Keichikan Area, Tongass National
Forest, Federal Building, Ketchikan,
Alaska 99901 is the Responsible Official.

The Draft Environmental Impact
Statement should be available for public
review by May 1987. The Final
Environmental Impact Statement is
scheduled to be completed in September
1987.

Written comments and suggestions
concerning the analysis should ba sent
to Win Green, Forest Supervisor,
Tongass National Forest, Ketchikan,
Alaska 99901 by March 15, 1987.

Questions about the proposed action
and Environmental Impact Statement
should be directed to Martin Prather,
Team Leader, P.O. Box 6137, Tongass
National Forest, Ketchikan, Alaska
99901, Phone {907) 225-2148.

Dated: January 2, 1987.

Win Green,

Forest Supervisor.

[FR Daoc. 87-405 Filed 1-8-87; 8:45 am|
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
International Trade Administration

Consolidated Decision on Applications
for Duty-Free Entry of Electron
Microscopes; H. Lee Moffit Cancer
Center et al.

This is a decision consolidated
pursuant to section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.

L. 89-651, 80 Stat. 897; 15 CFR 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 1523,
U.S. Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC

Docket No. 86-300. Applicant: H. Lee
Moffit Cancer Center, Tampa, FL 33682.
Instrument: Electron Microscope, Model
CM 10. Manufacturer: N.V. Philips, The
Netherlands. Intended use: See notice at
51 FR 83282. Instrument ordered:
December 27, 1985.

Docket No. 86-303. Applicant:
Allegheny Hospital, Pittsburgh, PA
15212-9986. Instrument: Electron
Microscope, Model CM 10 with
Accessories. Manufacturer: N.V. Philips,
The Netherlands. Intended use: See
notice at 51 FR 33283. Instrument
ordered: July 14, 1986.

Docket No. 86-313. Applicant: State
University of New York at Binghamton,
Binghamton, NY 13801. Instrument:
Electron Microscope, Model H-7000
with Accessories. Manufacturer: Hitachi
Scientific Instruments, Japan. Intended
use: See notice at 51 FR 34680.
Instrument ordered: May 2, 1988.

Docket No. 86-315. Applicant:
University of Oregon, Eugene, OR 97403.
Instrument: Electron Microscope, Model
CM 12 with Accessories. Manufacturer:
N.V. Philips, The Netherlands Intended
use: See notice at 51 FR 34680.
Instrument ordered: May 20, 1986.

Docket No. 86-317. Applicant:
University of Arizona, Tucson, AZ
85721. Instrument: Electron Microscope/
SEG, Model JEM—4000EX with
Accessories. Manufacturer: JEOL, Japan.
Intended use; See notice at 51 FR 34680.
Instrument ordered: March 31, 1986.

Docket No. 86-322. Applicant: Gulf
Coast Research Labertory, Ocean
Springs, MS 39564. Instrument: Electron
Microscope, Model JEM-100SX.
Manufacturer: JEOL, Japan. Intended
use: See notice at 51 FR 38738,
Instrument ordered: July 7, 1986.

Docket No. 86-324. Applicant: Los
Angeles County Medical Center, Los
Angeles, CA 90033. Instrument: Electron
Microscope, Model EM 108.
Manufacturer: Carl Zeiss, West
Germany. Intended use: See notice at 51
FR 36738. Instrument ordered: May 29,
1886.

Comments: None received.

Decision: Approved. No instrument of
equivalent scientific value to the foreign
instrument, for such purposes as these
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instruments are intended to be used,
was being manufactured in the United
States at the time the instruments were
ordered.

Reasons: Each foreign instrument is a
conventional transmission electron
microscope (CTEM) and is intended for
research or scientific educational uses
requiring a CTEM. We know of no
CTEM, or any other instrument suited to
these purposes, which was being
manufactured in the United States either
at the time of order of each instrument
or at the time of receipt of application
by the U.S. Customs Service.

Frank W. Creel,

Director, Statutory Import Programs Staff.
|FR Doc, 87-455 Filed 1-8-87; 8:45 am)
BILLING CODE 3510-DS-M

[A-427-602]

Final Determination of Sales of Less
Than Fair Value: Brass Sheet and Strip
From France

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
brass sheet and strip from France are
being, or are likely to be, sold in the
United States at less than fair value, and
have notified the U.S. International
Trade Commission (ITC) of our
determination. We have also directed
the U.S. Customs Service to continue to
suspend liquidation of all entries of
brass sheet and strip from France that
are entered, or withdrawn from
warehouse, for consumption, on or after
the date of publication of this notice,
and to require a cash deposit or bond for
each entry in an amount equal to the
estimated dumping margins as described
in the ""Suspension of Liquidation"
section of this notice.

EFFECTIVE DATE: Janaury 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Paul Tambakis or Charles Wilson,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone (202) 377-4136 or 377-5288.
SUPPLEMENTARY INFORMATION: .

Final Determination

We have determined that brass sheet
and strip from France are being, or are
likely to be, sold in the United States at
less than fair value, as provided in
section 735(d) of the Tariff Act of 1930,
ag amended (the Act) (19 U.S.C. 1673b).
We made fair value comparisons on

sales of the class or kind of merchandise
to the United States by the sole
respondent during the period of
investigation, October 1, 1985 through
March 31, 1986. Comparisons were
based on United States price and foreign
market value, based on home market
prices provided by petitioners. We have
found the weighted-average margin for
the company investigated to be 42.24
percent, ad valorem.

Case History

On March 10, 1986, we received a
petition in proper form filed by
American Brass, Bridgeport Brass
Company, Chase Brass and Copper
Company, Hussey Metals Division, the
Miller Company, Olin Corporation—
Brass Group, and Revere Copper
Products, Inc., domestic manufacturers
of brass sheet and strip, and by the
International Association of Machinists
and Aerospace Workers, International
Union—Allied Industrial Workers of
America (AFL-CIO), Mechanics
Educational Society of America (Local
56), and United Steelworkers of America
(AFL-CIO/CLC). The petition was filed
on behalf of the U.S. industry that casts,
rolls, and finishes brass sheet and strip.

In compliance with the filing
requirements of § 353.36 of the
Commerce Regulations (19 CFR 353.36),
the petition alleged that imports of the
subject merchandise from France are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (the Act),
and that these imports materially injure,
or threaten material injury to, a U.S.
industry.

We determined that the petition
contained sufficient grounds upon which
to initiate an antidumping duty
investigation. We initiated such an
investigation on March 31, 1986 (51 FR
11774, April 7, 1986), and notified the
ITC of our action. On April 24, 1986, the
ITC determined that there is a
reasonable indication that imports of
brass sheet and strip from France
materially injure a U.S. industry (US ITC
Pub. No. 1837).

On April 21, 1986, we presented an
antidumping duty questionnaire to
Trefimetaux S.A., which accounts for at
least 60 percent of exports of the subject
merchandise to the United States. We
requested a response in 30 days. On
May 19, 1986, at the request of
Trefimetaux, we granted a 14-day
extension of the due date for the
questionnaire response. We received a
partial response on June 6. On June 20
and June 26, we requested that
Trefimetaux submit additional
information by July 7, 1986. Since we did

not receive a response by the due date
to our requests for additional
information, we informed Trefimetaux
on July 8 that a complete response to our
supplemental requests must be
submitted by August 18 for
consideration in our final determination.
We received a partial supplemental
response on August 18, 1986. On August
18, 1986, we made an affirmative
preliminary determination (August 22,
1986, 51 FR 30096).

On September 5, 1986, we informed
Trefimetaux that the revised response of
August 18, 1986, was incomplete.
Respondent failed to provide a complete
listing of home market sales, as
specifically requested in our
questionnaire, dated April 21, 1986, and
our correspondence of June 20 and 26,
1986. Consequently, we are without
adequate home market data for
purposes of this investigation.

On September 16, 1986, Trefimetaux
requested that we extend the period for
the final determination until no later
than 135 days after the date of
publication of the preliminary
determination, in accordance with
section 735(a)(2)(A) of the Act. On
October 23, 1986, we granted this
request and postponed our final
determination until not later than
January 5, 1987 (October 29, 1986, 51 FR
39556).

As required by the Act, we afforded
interested parties an opportunity to
submit oral and written comments, and
on August 29, 1986, Trefimetaux
requested a hearing in this investigation.
Subsequently, on September 12, 1986,
respondent withdrew its request for a
public hearing in this investigation.
Written comments on the issues arising
in this investigation were submitted in
lieu of the public hearing.

Scope of Investigation

The products covered by this
investigation are brass sheet and strip,
other than leaded brass and tin brass
sheet and strip, currently provided for
under item numbers 612.3960, 612.3962,
and 612.3986 of the Tariff Schedules of
the United States Annotated (TSUSA).

The chemical composition of the
products under investigation is currently
defined in the Copper Development
Association (C.D.A.) 200 series or the
Unified Numbering System (U.N.S.)
C20000 series. Products whose chemical
composition are defined by other C.D.A.
or U.N.S. series are not covered by this
investigation.

Fair Value Comparison

In order to determine whether sales of
the subject merchandise to the United
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States were made at less than fair value,
we compared the United States
purchase price and exporter's sales
price, based on information from the
responses, with the foreign market
value, based on the best information
available. We used the best information
available as required by section 776(b)
of the Act, because we did not receive a
complete response.

For this merchandise, there are two
tvpes of sales: tolled and non-tolled. In
tolled sales, the brass mill's customer
provides the mill with the copper and/or
zinc, or scrap, purchased from another
source, which the mill converts into
brass sheet and strip. The mill charges
its customer only for the valne of the
conversion. In non-tolled sales, the
brass mill produces brass sheet and
strip from its own stocks of copper and
ZIne.

For the reasons stated in the
preliminary determination, we have
decided that the most accurate
comparison is, when passible, to
compare tolled sales to tolled sales and
non-tolled sales to non-tolled sales. This
type of “apples-to-apples™ comparison
achieves the most accurate results.

Accordingly, since there were no
tolled sales in the United States, we did
nol ask the respondent to provide
information on home market tolled
sales. Therefore, we compared prices of
non-telled sales in the United States to
non-tolled sales in the home market.

United States Price

As provided for in section 772(b) of
the Act, we used beth purchase price
and exporter's sale price of the subject
merchandise to represent the United
States price, since some merchandise
was sold to unrelated purchasers prior
to importation into the United States
and other merchandise was sold to
unrelated purchasers in the United
States after the date of importation,

We calculated the purchase price and
exporter's sales price based on the c.if.
duty paid, packed price to unrelated
purchasers in the United States. We
made deductions, where appropriate, for
foreign inland freight and insurance,
brokerage and handling, port taxes,
ocean freight, commercial risk
Msurance, marine insurance, U.S. duty,
US. inland freight and insurance. Where
we used exporter's sales price, we made
additional deductions for credit
expenses, other U.S. selling expenses,
and the value added through further

manufacture prior to sale in the United
States,

Foreign Market Value

In accordance with section 773(a) of

the Act, we used home market prices to

determine foreign market value.
Respondent failed to provide a listing of
home market sales for a related
company, which was necessary for
accurate comparisons. Therefore, we
have used home market price
information provided in the petition as
the best information available, pursuant
to section 776(b) of the Act. We
calculated ex-factory prices by using the
French producer’s home market prices,
discounts, credit terms and packing
costs alleged in the petition. When we
compared foreign market value with
purchase price sales, we made an
adjustment for differences in credit
expenses in accordance with § 353.15 of
the regulations (19 CFR 353.15). When
we compared foreign market value with
exporter's sales price, we treated credit
expenses as deductions instead of
adjusting for the differences. We
deducted home market packing costs
and added U.S. packing costs.

We established separate categories of
“such or similar" merchandise, pursuant
to section 771(186) of the Act, on the
basis of grade (alloy composition), gauge
and width groupings.

Where there are no identical products
in the home market with which to
compare products sold to the United
States, we ordinarily make adjustments
to similar merchandise to account for
differences in the physical
characteristics of the merchandise, in
accordance with section 773(a}{4){C) of
the Act. However, no such adjustments
were made in this investigation, except
with respect to traverse-wound coils,
since we used the best information
available, pursuant to section 776(b) of
the Act. The partial response submitted
by Trefimetaux on home market sales,
including cost data for differences in
merchandise, was disregarded by the
Department in calculating foreign
market value in this final determination
because the response was not complete.
We did, however, make an adjustment
to account for traverse-wound coils sold
to the United States from information
supplied by petitioners, as the best
information otherwise availabie.

Where required, we made currency
conversions from French francs to U.S.
dollars in accordance with § 353.56{a)(1)
of our regulations, using certified daily
exchange rates as furnished by the
Federal Reserve Bank of New York.

Verification

As provided in section 776(a) of the
Act, from September 22 to October 1,
1986, we verified United States sales
information provided by the respondent,
using standard verification procedures,
including examination of accounting
records and original source documents

containing relevant information on
selected purchase price and exporter's
sales price sales.

Petitioners’ Comments
Comment 1

Petitioners claim that the respondent's
request to postpone the final
determination in this investigation
should have been denied. Petitioners
contend that, because the verification of
U.S. sales was completed on schedule,
the reason contained in the
postponement request of requiring more
time to prepare for the verification no
longer existed when the Department
was considering this request. Petitioners
also claim that this extension should
have been denied because of
respondent's refusal to cooperate in this
investigation and because petitioners
would suffer hardship if relief is
delayed.

DOC Position

We disagree. Section 735(a)(2) of the
Act provides that a final determination
may be postponed for up to 135 days
from the date of the preliminary
determination, if exporters who account
for a significant proportion of exports of
the merchandise under investigation
request the postponement following a
preliminary affirmative determination. It
is clear from the legislative history of
the Act that this provision is intended to
give the party adversely affected by the
preliminary determination—i.e., the
petitioner where the determination was
negative, and the respondents where the
determination was affirmative—with the
opportunity to prolong the investigation,
thus reducing the likelihood of an
arbitrary final determination. See S.
Rep. No. 96-249, 96th Cong., 1st Sess. 72
(1979); H. Rep. No. 96-317, 96th Cong.,
1st Sess. 87 (1979). Accordingly, we
interpret section 735(a)(2) as requiring
us to grant properly filed postponement
requests absent compelling reasons to
the contrary. Compelling reasons to
deny this request did not exist in this
investigation.

Comment 2

Petitioners believe that the
Department was correct in its
preliminary determination when it
calculated one weighted/average
dumping margin applicable to all sheet
and strip sales and should, therefore,
use this same methodology for the final
determination.

DOC Position

We agree. It is the Department's
normal practice to set one cash deposit
rate for the class or kind of merchandise
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covered by its final determination. See,
e.g., Replacement Parts for Self-
Propelled Bituminous Paving Equipment
from Canada, 49 FR 1263 (1984).

Comment 3

Petitioners contend that brass strip
that is 1.25 inches or less in width
should be included in the scope of this
investigation, but flat wire, of whatever
dimension, should be excluded.

DOC Position

We agree. The scope of this
investigation reflects the petitioners’
intended coverage. Item numbers
612.3982 and 612.3986 of the T7SUSA
include brass strips less than 1.25 inches
in width. The TSUSA includes in its
definition of brass strip a product less
than 1.25 inches in width unless it is flat
wire,

Comment 4

Petitioners claim that the Department
was correct in considering Trefimetaux
and Metayer-Noel, a company wholly
owned by Trefimetaux, to be the same
company for purposes of this
investigation. Metayer-Noel sells brass
sheet and strip products in the home
market but not in the United States.
Petitioners assert that the Department
was also correct in using the best
information otherwise available, in
accordance with 19 U.S.C. 1677e.
Petitioners believe that best information
available consists of home market prices
of comparable merchandise taken
directly from the petition.

Trefimetaux argues that it properly
omitted from its responses home market
sales to unrelated customers of the
merchandise under investigation by
Metayer-Noel, a subsidiary of
Trefimetaux. It cites 19 CFR 353.22 as
the appropriate regulation which
precludes the use of sales by this related
company in determining foreign market
value. Respondent claims that there is
no basis for the Department to consider
Trefimetaux and Metayer-Noel to be the
same company in this investigation,
because they are legally separate and
distinct corporations with separate and
distinct production and sales activities.
Trefimetaux further claims that
reporting these sales would needlessly
complicate this investigation and would
be a burden on respondent. Trefimetaux,
therefore, urges the Department to base
foreign market value on the home
market sales it submitted in the
investigation.

DOC Position

We agree with petitioners. In order to
identify the manufacturer, producer or
exporter of the merchandise, we require

the recipients of our questionnaires to
see that related companies also report
their sales. Here, Trefimetaux owns
virtually 100% of Metayer-Noel, which
sells brass sheet and strip products in
the home market. Despite our repeated
requests, Trefimetaux refused to report
Metayer's home market sales, arguing
that the regulations do not permit us to
“collapse” the companies. While it is
true that the regulations do not directly
address this issue, the regulations are
not intended to cover all factual
situations that arise in antidumping
cases. In our view, it is necessary for
respondents to report sales by related
companies to ensure that our
investigation covers applicable U.S. and
home market sales of the class or kind
of merchandise. If respondents were not
required to report these sales, they could
manipulate their affiliates’ selling prices
or set up separate home market selling
subsidiaries, so as to mask sales at less
than fair value. We cannot ensure that
we have adequately investigated
applicable sales of the merchandise
subject to investigation unless related
companies’ sales are reported. We,
therefore, view our reporting
requirement as a reasonable exercise of
our authority to administer the
antidumping law.

Accordingly, we consider
Trefimetaux's response concerning
foreign market value to be incomplete,
Further, since we cannot conclude that
the sales Trefimetaux has selectively
reported fairly represent the home
market price of brass sheet and strip, we
were forced to use the best information
available for foreign market value,
which was the information in the
petition.

Comment 5

Petitioners contend that use of best
information available to compute
foreign market value should include
information on home market discounts
taken directly from the petition since
this is the best information otherwise
available and is supported by a market
research study.

DOC Position

We agree. See the Department'’s
response to Respondent's Comment 3.

Comment 6

Petitioners claim that the U.S. sales
listing is incomplete and should,
therefore, be rejected by the Department
because Trefimetaux failed to include
purchase price sales of reroll
merchandise made pursuant to a long-
term contract. Petitioners argue that
shipments made under this long-term
contract are sales within the period of

investigation because the date of sale is
the date of confirmation of the metal
value, and not the date of contract.
Petitioners based this argument on their
claim that the actual price of the
merchandise was unknown at the time
of the contract and that the price could
not be determined or confirmed until the
customer selected the date for booking
the metal value, shortly before the
merchandise is shipped. Petitioners,
therefore, urge the Department to use
best information available in
determining U.S, price.

DOC Position

We disagree. We have used the date
of the long-term contract as the date of
sale, rather than the date of shipment,
since this is when the basic terms of the
contract—price and quantity—are
known. The contract provides for the
sale of a fixed quantity of brass strip of
specific width, alloys and gauges over a
fixed period of time. Thus, the quantity
terms are certain as of the date of the
contract. The price terms consist of two
elements which together constitute the
price of each shipment under the
contract. The first element, cost of
fabrication, is established firmly in the
contract. The terms covering metal
value, the second element of price,
provide that the metal value will be
established prior to shipment based on
publicly quoted sources as of a date
chosen by the customer during a period
specified in the contract. Because the
publicly quoted metal value sources
were established as the sole source of
the metal value, and because the parties
agreed on the time period during which
the customer could lock in the publicly
quoted metal value, no further
negotiations were necessary between
the parties to determine the price.

Under general contract law, the
parties to an agreement can conclude a
sale even if the exact price is not
known, as long as the basic terms
governing quantity and price are agreed
upon. See UCC section 2-305. Here, the
price and fabrication terms are fixed in
the contract, and the metal value is
readily determinable using the specified
public sources. Because there is nothing
more that the parties need to negotiate
or agree to concerning the price of the
goods sold, we determine that the date
of sale of the merchandise covered by
this contract is the date of the contract.
See Voss International v. United States,
628 F2d 1328 (C.C.P.A. 1980); Offshore
Platform Jackets and Piles from Japan.
51 FR 11788, 11792-93 (1986); Cellular
Mobile Telephones and Subassemblies
from Japan, 50 FR 45447 (1985).
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Further, since the contract date was
outside the period of investigation,
exports under this contract were
excluded in calculating United States
price.

Comment 7

Petitioners urge the Department to
reject the insufficient information
submitted by respondent on U.S.
processing costs and profit and, instead,
base United States price on best
information available. Petitioners allege
that Trefimetaux had not quantified the
costs and profits for further
manufacturing in the United States.

DOC Position

We disagree. We evaluated
Trefimetaux’s methodology for relating
processing expenses to specific
operations and found it reasonable.
With regard to profit from further
menufacturing operations, appropriate
adjustments were made based on
verified information.

Comment 8

Petitioners make several arguments
concerning adjustments to home market
prices.

DOC Position

Since we did not use the home market
sales from the responses, these
comments are moot.

Respondent’s Comments
Comment 1

Respondent argues that its U.S. sales
listing submitted to the Department is
complete and has been verified and
should, therefore, be used to calculate
United States prices in the final
determination. Respondent claims that
shipments of reroll made pursuant to a
long-term contract do not constitute
sales made during the period of
investigation and, therefore, need not be
reported to the Department for use in
determining U.S. purchase price.
Respondent bases this claim on the
tonfention that the contract is a legally
binding arrangement which constitutes a
sale as of the date of the contract.

DOC Response

We agree. See DOC Response to
Petitioners’ comment 6.

Comment 2

Respondent argues that information
on U.S. processing costs should be used

ecause the information given to DOC is
tomplete and submitted in accordance

With the applicable regulation, 19 CFR
353.10(e)(3).

DOC Position

We agree. See DOC Response to
petitioners’ comment 7.

Comment 3

Respondent claims that although the
Department may decide that
Trefimetaux's reported home market
sales data is substantially incomplete,
this does not preclude the Department
from using selected information from the
home market responses as best
information otherwise available.
Respondent specifically urges the
Department to use information from the
responses on home market discounts
because this information is more
credible than the arbitrary and
unsupported data contained in the
petition as to the correct discount.

DOC Position

We disagree. Section 776(b) of the Act
requires us to use the best information
otherwise available whenever a party
refuses to provide requested information
in a timely manner. As explained in the
Department's response to petitioners’
comment 4, the Department cannot use
selected portions of an incomplete home
market response, as it would allow
respondents to selectively submit data
that would be to respondent's benefit in
the analysis of their home market selling
practices. Therefore, we based foreign
market value on information taken
directly from the petition, including data
on home market discounts.

Comment 4

Other comments by Trefimetaux
relate to selection of appropriate home
market sales for comparison purposes
and adjustments to home market prices.

DOC Position

Since we did not use home market
sales from the response, these comments
are moot.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to continue to suspend
liquidation of all entries of brass sheet
and strip from France that are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The United States Customs
Service shall require a cash deposit or
the posting of a bond on all such entries
equal to the estimated weighted-average
amount by which the foreign market
value of the merchandise subject to this
investigation exceeds the United States
price, which is 42.24 percent of the
entered value of the merchandise. The

suspension of liquidation will remain in
effect until further notice.

Article VL5 of the General Agreement
on Tariffs and Trade provides that "(n)o
product . . . shall be subject to both
antidumping and countervailing duties
to compensate for the same situation of
dumping or export subsidization.” This
provision is implemented by section
772(d)(1)(D) of the Act. Since dumping
duties cannot be assessed on the portion
of the margin attributable to export
subsidies, there is no reason to require a
cash deposit or bond for that amount.
Accordingly, the level of export
subsidies (as determined in the final
affirmative countervailing duty
determination on brass sheet and strip
from France issued concurrently
herewith) will be subtracted from the
dumping margin for deposit or bonding
purposes.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms in writing
that it will not disclose such information
either publicly or under an
administrative protective order without
the consent of the Deputy Assistant
Secretary for Import Administration.
The ITC will determine whether these
imports materially injure, or threaten
material injury to, a U.S. industry within
45 days of the publication of this notice.
If the ITC determines that material
injury or threat of material injury does
not exist, this proceeding will be
terminated and all securities posted as
result of the suspension of liquidation
will be refunded or cancelled. However,
if the ITC determines that such injury
does exist, we will issue an antidumping
duty order directing Customs officers to
assess an antidumping duty on brass
sheet and strip from France entered, or
withdrawn from warehouse, for
consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).

Paul Freedenberg,

Assistant Secretary for Trade Administration.
January 5, 1987.

[FR Doc. 87-467 Filed 1-8-87; 8:45 am]

BILLING CODE 3510-DS-M
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[A-475-601]

Final Determination of Sales at Less
Than Fair Value: Brass Sheet and Strip
From [taly

AGENCY: Import Administration,
International Trade Administration,
Commerce,

ACTION: Notice,

SUMMARY: We have determined that
brass sheet and strip from Italy are
being, or are likely to be, sold in the
United States at less than fair value, and
have notified the U.S. International
Trade Commission (ITC) of our
determination. We have also directed
the U.S. Customs Service to continue to
suspend liguidation of all entries of
brass sheet and strip from Italy that are
entered, or withdrawn from warehouse,
for consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margins as described in the
“Suspension of Liquidation" section of
this notice.

EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Judith L. Nehring or Charles E. Wilson,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Sireet and Constitution
Avenue NW, Washington, DC 20230;
telephone (202) 377-1776 or 377-5288.
SUPPLEMENTARY INFORMATION:

Final Determination

We have determined that brass sheet
and strip from Italy are being, or are
likely to be, sold in the United States at
less than fair value, as provided in
section 733(b) of the Tariff Act of 1930,
as amended (the Act) (19 U.S.C. 1673b).
We made fair value comparisons on
sales of the class or kind of merchandise
to the United States by the sole
respondent during the period of
investigation, October 1, 1985 thorugh
March 31, 1986. Comparisons were
based on United States price and foreign
market value, based on home market
prices. We have found the weighted-
average margin for the company
investigated to be 12.08 percent, ad
valorem.

Case History

On March 10, 1986, we received a
petition in proper form filed by
American Brass, Bridgeport Brass
Company, Chase Brass and Copper
Company, Hussey Metals Division, the
Miller Company, Olin Corporation-Brass
Group, and Revere Copper Products,
Inc., domestic manufacturers of brass

sheet and strip; and by the International
Association of Machinists and
Aerospace Workers, International
Union-Allied Industrial Workers of
America (AFL-CIO), Mechanics
Educational Society of America (Local
56), and United Steelworkers of America
(AFL/CIO-CLC). The petition was filed
on behalf of the U.S industry that casts,
rolls, and finishes brass sheet and strip.
In compliance with the filing
requirements of §353.36 of the Commece
Regulations (19 CFR 353.36), the petition
alleged that imports of the subject
merchandise from Italy are being, or are
likely to be, sold in the United States at
less than fair value within the meaning
of section 731 of the Tariff Act of 1930,
as amended (the Act), and that these
imports materially injure, or threaten
material injury to, a U.S. industry.

We determine that the petition
contained sufficient grounds upon which
to initiate an antidumping duty
investigation. We initiated such an
investigation on March 31, 1986 (51 FR
11774, 4/7/86, and notified the ITC of
our action. On April 24, 19886, the ITC
determined that there is a reasonable
indication that imports of brass sheet
and strip from [taly materially injure a
U.S. industry (USITC Pub. No. 1837).

On April 18, 1988, we presented an
antidumping duty questionnaire to La
Metalli Industriale SpA, (LMI), which
accounts for virtually all exports of the
subject to merchandise to the United
States. We requested a response in 30
days. On May 21, 1988, at the request of
LMI, we granted a 14-day extension of
the due date for the questionnaire
response. We received a response on
June 2. On June 16, we requested
additional information from LMI. We
received supplemental responses on
June 30, July 14 and September 4, 1986.

On August 18, 1986, we made an
affirmative preliminary determination
(51 FR 30097, 8/22/86. On October 17,
1986, the respondent requested a
postponement of the final determination.
We granted this request and postponed
the due date for the final determination
until not later than January 5, 1987 (51
FR 39679, 10/23/86.

As required by the Act, we afforded
interested parties an opportunity to
submit oral and written comments, and
on September 16, 1986, a hearing was
held to allow parties to address the
issues arising in this investigation.

Scope of Investigation

The products covered by this
investigation are brass sheet and strip,
other than leaded brass and tin brass
sheet and strip, currently provided for
under the Tariff Schedules of the United
States Annotated, (TSUSA) item

numbers 612.3960, 612.3982, and
612.3986.

The chemical composition of the
products under investigation is currently
defined in the Cooper Development
Association (C.D.A.) 200 series or the
Unified Numbering System (U.N.S.)
C20000 series. Products whose chemical
composition are defined by other C.D.A
or U.N.S. series are not covered by this
investigation.

Fair Value Comparison

In order to determine whether sales of
the subject merchandise to the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

For this merchandise, there are two
types of sales: tolled and non-tolled. In
tolled sales, the brass mill's customer
provides the mill with the copper and/or
zing, or scrap, purchased from another
source, which the mill converts into
brass sheet or strip. The mill charges its
customer only for the value of the
conversion. In non-tolled sales, the
brass mill produce brass sheet and strip
from its own stocks of copper and zinc.

For the reasons stated in the
preliminary determination, we have
decided that the most accurate
comparison is, when possible, to
compare tolled sales to tolled sales and
non-tolled sales to non-tolled sales. This
type of "apples-to-apples” comparison
achieves the most accurate results.

Accordingly, since there were no
tolled sales in the United States, we did
not ask the respondent to provide
information on nome market tolled
sales. Therefore, we compared prices of
non-tolled sales in the United States to
non/tolled sales in the Italian home
market.

United States Price

As provided for in section 772(b) of
the Act, we used the purchase price of
the subject merchandise to represent the
United States price, since the
merchandise was sold to unrelated
purchasers prior to importation into the
United States. We calculated the
purchase price based on the f.o.b., c.i.f.
or c.i.f. duty paid, packed price to
unrelated purchasers in the United
States.

We made deductions, where
appropriate, for foreign inland freight
and insurance, brokerage in Italy and
the United States, ocean freight, marine
insurance, U.S. duty, U.S. freight and
insurance.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
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value based on f.0.b., packed, home
market prices to unrelated purchasers.
We made deductions, where
appropriate, for inland freight, insurance
and rebates. We made adjustments for
differences in circumstances of sale for
credit expenses, portions of claimed
advertising expenses and technical
services expenses pursuant to § 353.15
of our regulations. We deducted home
market packing costs and added U.S.
packing costs.

We established separate categories of
“such or similar" merchandise, pursuant
lo section 771(16) of the Act, on the
basis of form of material (sheets or
strips), grade (chemical composition),
dimensions, special finishes and
traverse wound coils. We also compared
merchandise that is sold to the United
States in coil form with merchandise
that is sold in the home market in coil
form. Similarly, we compared U.S.
market sales of cut-to-length
merchandise with home sales of cut-to-
length merchandise.

Where there were no identical
products in the home market with which
to compare products sold to the United
States, we made adjustments to similar
merchandise to account for differences
in the physical characteristics of the
merchandise, in accordance with section
773(a)(4)(C) of the Act. These
adjustments were based on differences
in the costs of materials, direct labor
and directly related factory overhead.

We adjusted for the differences
between commissions on sales to the
United States and indirect selling
expenses in the home market used as an
offset to U.S. commissions, in
accordance with § 353.15(c) of the
Commerce Regulations.

Certain claims were disallowed in
calculating foreign market value. LMI
claimed an adjustment in the home
market for currency hedging expenses to
safeguard against exchange rate
fluctuations associated with the
purchase of imported raw materials
used to produce brass sheet and strip
sold in Italy. This claim was disallowed
because such expenses are not viewed
by the Department as directly related to
the sales in question. Rather, the
iransaction costs of engaging in these
hedging operations are considered to be
related to the general operations of the
company.

_ LMl also claimed an adjustment for
‘Iventory financing costs associated
with maintenance of inventory for
Immediate sale to home market
Customers. We disallowed this claim
‘ecause these expenses were incurred
Prior to sale and, therefore, are not
directly related to specific sales,

We disallowed the portion of LMI's
technical service claim attributable to
salaries because we do not consider
salaries which would have been paid to
be direct expenses. We also disallowed
the portion of LMI's technical service
claim related to the amortization of
laboratory machinery and related
equipment, because these are fixed
expenses. Only that portion of the home
market technical service claim reflecting
travel expenses for customer service
was allowed. We also disallowed all of
LMTI's claimed home market advertising
expenses, except a portion of those
expenses claimed for its catalog on the
use of laminates which were found to be
incurred during the period of
investigation, because these expenses
were found not to be directly related to
the sales under investigation.

Lastly, LMI requested an adjustment
to home market prices for an expedited
handling fee charged to customers to
cover administrative costs on sales
made directly from warehouse. We
disallowed this claim as a circumstance
of sale adjustment because of
insufficient evidence that these
administrative expenses are directly
related to the home market sales on
which this claim was made.

Currency Conversion

In calculating foreign market value,
we made currency conversions from
Italian lire to U.S. dollars in accordance
with § 353.56(a) of our regulations, using
the certified daily exchange rates
furnished by the Federal Reserve Bank
of New York.

Verification

As provided in section 776(a) of the
Act, we verified all information
provided by the respondents, using
standard verification procedures,
including examination of accounting
records and original source documents
containing relevant information on
selected sales,

Petitioners’ Comments
Comment #1

Because of errors found at
verification, petitioners contend that the
Department should determine foreign
market value for LMI based on best
information otherwise available.

DOC Response

We disagree with petitioners' claim
that best information otherwise
available should be used for LMI in
determining foreign market value.
Finding some errors in responses during
verification is common. LMI's errors
were not of a frequency or magnitude

that would warrant the Department to
use the petitioners' data as best
information otherwise available.

Comment #2

Petitioners argue that salaries related
to technical services should not be
allowed as a circumstance of sale
adjustment because LMI failed to
establish that all of its technical service
salary expenses were variable expenses
related to the products under
investigation.

DOC Position

We agree. At verification, LMI was
unable to demonstrate adequately that
these salaries are directly tied to sales
in question. Therefore, the Department
did not allow that portion of technical
services attributable to salaries.

Comment #3

Petitioners state that travel and
related expenses tied to technical
services should not be allowed as an
adjustment because these expenses are
incurred for all products and, therefore,
cannot be allocated accurately to the
products under investigation.

DOC Position

We disagree. The Department has
allowed these travel and related
expenses because the documents
examined at verification support the
claim that the travel and related
expenses were directly related to sales
of the products under investigation.

Comment #4

Petitioners contend that none of LMI's
claimed advertising expenses should be
allowed by the Department because LMI
did not demonstrate that these expenses
were directly incurred for the ultimate
customer or incurred for advertising
only those brass sheet and strip
products under investigation.

DOC Position

The Department agrees with
petitioner with regard to advertising
expenses claimed for the SMI Review
Magazine, the Video Cassette on LMI
products, and gifts, because we found
that these expenses were either outside
the period of investigation or that we
were not provided a methodology for
properly allocating these expenses to
the products under investigation. With
regard to membership dues in the Italian
Copper Institute, the Department
considers that the Institute is engaged in
promotional activities to benefit the
entire copper industry. Its activities are
not directed specifically toward LMI
copper or LMI copper or the products




818

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Notices

under investigation. Therefore, dues to
the institute may not be considered
directly related to the sales of the
products under investigation. The
Department has allowed a portion of
those expenses attributable to the
catalog on the use of laminates, because
it is targeted primarily to end users and
is, therefore, assumed advertising on
behalf of LMI's customers.

Comment #5

Petitioers argue that the average
interest rate on U.S. dollar-denominated
short-term loans should be disallowed in
calculating credit costs on U.S. sales,
since these loans were not used to
finance sales, but, instead, were used to
purchase raw materials destined for
both the home and U.S. markets.

DOC Position

We agree. In accordance with
established policy, credit costs on U.S.
purchase price sales were calculated by
using the same short-term financing rate
used to calculate credit costs in the
home market.

Comment #6

Petitioners state that LMI's claim for
the cost of maintaining an annual
reserve for bad debt on home market
sales should be disallowed as a cost of
credit in the home market.

DOC Position

We agree. We consider bad debt, by
its very nature, to be an indirect selling
expense since, under generally accepted
accounting principles, bad debt is
recovered over time by future price
increases.

Comment #7

Petitioners argue that inventory
financing costs claimed by LMI as a
circumstance-of-sale adjustment should
be disallowed.

DOC position

We agree. These financing costs were
incurred prior to sale and, therefore, are
not directly related to the sales in
question.

Comment #8

Petitioners contend that LMI's
currency hedging claim does not relate
solely to those products under
investigation and that the contracts may
not have been related solely to home
market sales. For these reasons, the
petitioners fell that the claim should not
be allowed.

DOC position

We agree. LMI's purchase of forward
currency contracts protects LMI against

currency fluctuations that may occur in
between the time the company orders its
raw materials and the time those
materials are received and paid for by
LML Such risks exist with regard to the
purchase of raw materials regardless of
the destination of the final product.
Therefore, these expenses must be
viewed as general expenses of LMI,
rather than selling expenses unique to
the home market. Furthermore, even if
these expenses were unique to the home
market, they cannot be directly tied to
the sales under investigation, and,
therefore; do not constitute an allowable
circumstance-of-sale adjustment.

Respondent’s Comments
Comment #1

Respondent claims that the salary
expense for technical services should be
allowed as a direct selling expense,
because this expense would not have
been incurred had the technical services
not been provided.

DOC position

We disagree. See DOC's response to
petitioners' comment #2.

Comment #2

Because raw materials must be bought
in a foreign currency, respondent claims
that LMI must purchase forward
contracts to protect itself against
currency exposure on raw materials
purchased for sale in the home market.
They claim that these hedging expenses
are directly tied to particular home
market sales and should be allowed as
direct selling expenses.

DOC position

We disagree. See DOC's response to
petitioner's Comment #8.

Comment #3

Respondent claims that the
commissions paid to Pontinox are made
on an arm'’s length basis and are directly
related to particular sales. Therefore,
the commissioners should be allowed as
a direct selling expense or, at least, an
indirect selling expense for the costs
incurred in selling the merchandise in
the home market.

DOC position

The Department does not allow
circumstances-of-sale adjustments for
commissions paid to related parties. The
principal behind denying such an
adjustment for payments to related
parties is that such payments are merely
intracompany transfers of funds. We
have accepted commissions to related
parties only when we have determined
that those commissions were arm's
length or where the commissions are

directly related to particular sales under
review. (Drycleaning Machinery from
West Germany, 50 FR 32155, 8/8/85);
(Egg Filler Flats from Canada, 50 FR
24009, 6/7/88). LMI has not met these
prerequisites for a circumstance-of-sale
adjustment for home market
commissions.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the U.S.
Customs Service to continue to suspend
liquidation of all entries of brass sheet
and strip from Italy that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The United States Customs
Service shall require a cash deposit or
the posting of a bond on all such entries
equal to the estimated weighted-average
amount by which the foreign market
value of the merchandise subject to this
investigation exceeds the United States
price, which was 12.08 percent of the
entered value of the merchandise. The
suspension of liquidation will remain in
effect until further notice.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms in writing
that it will not disclose such information
either publicly or under an
administrative protective order without
the consent of the Deputy Assistant
Secretary for Import Administration.
The ITC will determine whether these
imports materially injure, or threaten
material injury to, a U.S. industry within
45 days of the publication of this notice.
If the ITC determines that material
injury of threat of material injury does
not exist, this proceeding will be
terminated and all securities posted as a
result of the suspension of liquidation
will be refunded or cancelled. However,
if the ITC determines that such injury
does exist, we will issue an antidumping
duty order directing Customs officers to
assess an antidumping duty on brass
sheet and strip from Italy entered, or
withdrawn from warehouse, for
consumption after the suspension of
liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.
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This determination is being published
pursuant to section 735(d) of the Act (19
U.5.C. 1673(d)).

Paul Freedenberg,

Assistant Secretary for Trade Administration.
January 5, 1987.

[FR Doc. 87-488 Filed 1-8-87; 8:45 am])

BILLING CODE 35710-DS-M

[A-401-601]

Final Determination of Sales at Less
Than Fair Value: Brass Sheet and Strip
From Sweden

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
brass sheet and strip from Sweden are
being, or are likely to be, sold in the
United States at less than fair value, and
have notified the 1.S. International
Trade Commission (ITC) of our
determination. We have also directed

the U.S. Customs Service to continue to
suspend liquidation of all entries of

brass sheet and strip from Sweden that
are entered, or withdrawn from
warehouse, for consumption, on or after
the date of publication of this notice,

and to require a cash deposit or bond for
each entry in an amount equal to the
estimated dumping margins as described
in the "Continuation of Suspension of
Liquidation” section of this notice.
EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
John Brinkmann, Office of

Investigations, Import Administration,
International Trade Administration, 1.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
377-3965.

SUPPLEMENTARY INFORMATION:

Final Determination

We have determined that brass sheet
and strip from Sweden are being, or are
likely to be sold in the United States at
less than fair value, as provided in
section 735 of the Tariff Act of 1930, as
amended (the Act) 19 U.S.C. 1673d). We
made fair value comparisons on sales of
the class or kind of merchandise to the
United States by Granges Metallverken
during the period of investigation,
October 1, 1985 through March 31, 1986.
Comparisons were based on United

tates price and foreign market value,
based on home market prices. The
Weighted-average margins are listed in
the “Continuation of Suspension of
Liquidation™ section of this notice.

Case History

On March 10, 1986, we received a
petition in proper form filed by
American Brass, Bridgeport Brass
Company, Chase Brass and Copper
Company, Hussey Metals Division, the
Miller Company, Olin Corporation-Brass
Group, and Revere Copper Products,
Inc., domestic manufacturers of brass
sheet and etrip, and by the International
Association of Machinists and
Aerospace Workers, International
Union-Allied Industrial Workers of
America {AFL-CIO), Mechanics
Educational Society of America (Local
56}, and United Steelworkers of America
(AFL-CIO/CLQC).

In compliance with the filing
requirements of § 353.36 of the
Commerce Regulations (19 CFR 353.36),
the petition alleged that imports of the
subject merchandise from Sweden are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (the Act),
and that these imports materially injure,
or threaten material injury to, a U.S.
industry.

We determined that the petition
contained sufficient grounds upen which
to initiate an antidumping duty
investigation. We initiated such an
investigation on March 31, 1986 (51 FR
11776, April 7, 1986), and notified the
ITC of our action. On April 24, 1986, the
ITC determined that there is a
reasonable indication that imports of
brass sheet and strip from Sweden
materially injure a U.S. industry (USITC
Pub. No. 1637).

On April 18, 1986, we presented an
antidumping duty questionnaire to
counsel for Granges Metallverken,
which accounts for at least 60 percent of
exports from Sweden of the subject
merchandise to the United States. We
requested a response in 30 days. On
May 12, 1986, at the request of Granges
Metallverken, we granted & 14-day
extension of the due date for the
questionnaire response. We received a
response on June 6. On July 1, we
requested additional information from
Granges Metallverken. We received a
response to our supplemental request on
July 17.

On August 18, 1986, we made &n
affirmative preliminary determination
(51 FR 30088, August 22, 1988). On
August 29, 1986, the respondent
requested a postponement of the finsl
determination. We granted this reguest
and postponed the due date for the final
determination until not later than
January 5, 1987 (51 FR 32675, September
15, 1986).

As required by the Act, we afforded
interested parties an opportunity to
submit written comments to address the
issues arising in this investigation.

Scope of Investigation

The products covered by this
investigation are brass sheet and strip,
other than leaded brass and tin brass
sheet and strip, currently provided for
under item numbers 612.3960, 612.3982,
and 612.3988 of the Tariff Schedules of
the United States Annotated (TSUSA).

The chemical composition of the
products under investigation is currently
defined in the Copper Development
Association [C.D.A.) 200 series or the
Unified Numbering System (U.N.S.)
C2000 series. Products whose chemical

composition is defined by other C.D.A.

or U.N.S. series are not covered by this
investigation.

Fair Value Comparison

In order to determine whether sales of
the subject merchandise to the United
States were made at less than fair value,
we compared the United States price
with the foreign market value, based on
home market prices.

For this ' merchandise, there are two
types of sales: tolled and non-tolled. In
tolled sales, the brass mill's customer
provides the mill with the copper and/or
zinc, or scrap, purchased from another
source, which the mill converts into
brass sheet or strip. The mill charges its
customer only for the value of the
conversion. In non-tolled sales, the
brass mill produces brass sheet and
strip from its own stocks of copper and
zinc.

For reasons stated in the preliminary
determination, we have decided that the
most accurate comparison is, when
possible, to compare ‘tolled sales to
tolled sales and non-tolled sales to non-
tolled sales. This type of “apples-to
apples” comparison achieves the most
accurate results.

However, since there were no tolled
sales in the United States, we did not
ask the respondent to provide
information on home market tolled
sales, Therefore, we have compared
prices of non-tolled sales in the United
States to non-tolled sales in the Swedish
home market.

United States Price

As provided in section 772(b) of the
Act, where the merchandise was sold to
unrelated purchasers prior to
importation into the United States, we
used the purchase price of the subject
merchandise to represent the United
States price. We calculated the purchase
price based on the c.i.f,, delivered, duty
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paid, packed price to unrelated
purchasers in the United States. We
made deductions, where appropriate, for
foreign inland freight and insurance,
ocean frieght, marine insurance, U.S.
brokerage and handling, U.S. inland
freight, and U.S. customs duty.

Where the merchandise was sold to
unrelated purchasers after importation
into the United States, we used
exporter's sales prices to represent the
United States price, as provided in
section 772(c) of the Act. We made
deductions, where appropriate, for
foreign inland freight and insurance,
ocean freight, marine insurance, U.S,
brokerage, U.S. inland freight, U.S.
customs duty, commissions, credit
expenses, other U.S. selling expenses,
and the value added through further
manufacturer prior to sale in the United
States.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
value based on delivered packed home
market prices to both related and
unrelated purchasers. We determined
that sales to a related company were
made at arm's length. We made
deductions to home market prices,
where appropriate, for inland freight
and insurance, For U.S. purchase price
sales, we made adjustments under
§ 353.15 of the Commerce Regulations
for differences in circumstances of sale
for credit expenses in the United States
and home market, We offset
commissions paid on U.S. purchase
price sales with indirect selling
expenses in the home market, in
accordance with § 353.15 of our
regulations.

When comparing foreign market value
to U.S. exporter’s sales prices, we made
a deduction from home market prices for
credit expenses in the home market. We
also deducted indirect selling expenses
in the home market to offset United
States selling expenses, in accordance
with § 853.15(c) of or regulations.

For both purchase price and
exporter's sales price, in order to adjust
for differences in packing costs between
the two markets, we subtracted home
market packing and added U.S. packing
to home market prices.

We established separate categories of
“such or similar" merchandise, pursuant
to section 771(16)(C)( of the Act. In order
to select the most similar products, we
made comparisons of merchandise
groups based on form of material (sheets
or strips), grade (chemical composition),
coating, dimensions, special finishes and
traverse wound coils.

For those categories where there were
no identical products in the home

market with which to compare a product
sold to the United States, we made
adjustments to similar merchandise to
account for differences in the physical
characteristics of the merchandise in
accordance with section 773(a)(4)(C) of
the Act. These adjustments were based
on cost differences supplied by
petitioners, since Granges Metallverken
(Granges) did not provide us with the
differences in costs of materials, direct
labor and directly-related factory
overhead.

We made a claimed adjustment for
differences in quantities sold in
accordance with § 353.14 of our
regulations.

Currency Conversion

For comparisons involving purchase
price transactions, when calculating
foreign market value, we made currency
conversions from Swedish kroner to U.S.
dollars in accordance with § 353.56{a) of
our regulations, using the certified daily
exchange rates furnished by the Federal
Reserve Bank of New York. For
comparisons involving exporter’s sales
price transactions, we used the official
exchange rate for the date of purchase
pursuant to section 615 of the Trade and
Tariff Act of 1984. We followed section
615 of the 1984 Act rather than
§ 353.56(a)(2) of our regulations, as it
supersedes that section of the
regulations.

Verifications

As provided in section 776(a) of the
Act, we verified all information
provided by the respondent, using
standard verification procedures,
including examination of accounting
records and original source documents
containing relevant information on
selected sales.

Petitioners’ Comments
Comment 1

Petitioners argue that the gauge
groupings used by the Department in the
preliminary determinations were too
broad and thereby obscure proper
product comparisons. Since Granges
itself did not recommend any gauge
groupings for comparison purposes or
provide information on cost differences
attributable to gauge, the Department
should use the gauge groupings
recommended by petitioners.

DOC Position

We agree and have used the gauge
groupings provided by petitioners.

Comment 2

In its preliminary determination the
Department failed to account for the
physical differences in the finishes of

certain alloys sold in the United States.
Petitioners contend that Granges did not
identify those home market sales with
finishes similar to those sold in the
United States nor did it provide the cost
differences attributable to finishing
differences. Accordingly, the
Department should use the petitioners’
manufacturing experience as the best
information otherwise available.

DOC Position

We disagree. In the final
determination the Department has
compared merchandise with the same
finish. Granges' response did identify
those home market sales of alloys
having finishes similar to the product
sold in the United States. The finishes
were identified through the use of
customer codes.

Comment 3

Petitioners contend that the
Department has understated its
deduction from exporter's sales price for
the value added for further processing in
the United States by Granges's related
U.S. subsidiary, Metallverken, Inc.
(MINC). The value added should also
include Granges' home market general
and administrative expenses that are
directly related to coordinating and
managing United States sales, as well as
a share of the profit generated with
respect to value added. The Department
should use the data provided by
petitioners (derived from Granges'
responses) as the best information
otherwise available.

DOC Position

We agree that profit should be
included in the value added through
further manufacture. Granges did not
provide the requested information on
profit on a timely basis. We have used
information in the response itself as best
information available to calculate profit.
Profit was calculated by averaging the
profit on all U.S. exporter's sales price
further manufacture sales and
multiplying that average by the ratio of
the cost of further manufacture to the
total cost of the finished product.

With regard to the general and
administrative expenses incurred in the
home market on United States sales,
adjustments for these expenses were
made in the preliminary determination
for all exporter's sales price
transactions. Based on verification,
adjustments for additional home market
general and administrative expenses
relating to U.S. sales have been made in
the final determination,
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Comment 4

Petitioners argue that Granges'
November 21 response revising its
calculation of further manufacture and
U.S. selling expenses and its December
19 submission on profit should not be
considered because they were not
submitted in a timely fashion and were
submitted subsequent to verification.

DOC Position

We agree. See DOC response to
petitioners’ comment 3 in regard to
profit. The verification of Granges'
exporter’s sales price responses (further
manufacture and U.S. selling expense
response) took place August 6-8. The
November 21 response revised figures in
essentially all elements of these
complex calculations. Although Granges
submitted source documents allegedly
supporting its calcultions, the
Department did not have the
opportunity to verify this untimely
submission. Accordingly, we did not
consider the revision and have used the
verified information in our final
determination.

Comment &

Petitioners argue that adjustments to
U.S. prices for ocean freight, brakerage,
and Swedish inland freight and to home
market prices for inland freight and
packing should not be allowed since
respondents based these adjustments on
standard versus actual costs.

DOC Position

The Department either used actual
costs or standard costs which verified
when tested against actual costs.

Comment 6

Petitioners contend that the
“multiplier", which is based on an
estimate made by Granges' sales
manager of additional expenses
incurred in selling brass sheet and strip
in the home market, is not supported by
any kind of formal documentation and
should be eliminated from the ESP offset
calculation.

DOC Position

We agree. The ESP offset multiplier
claimed by Granges is an estimate
which was not supported by factual
documentation and could not be
verified. Accordingly, it can not be
tonsidered in our final determination.

Commenyt 7

{’elitionem argue that no quantity
adjustment should be allowed under
§ 353.14 of the Commence regulations
because Granges did not show that its
lower prices in the United States were
the result of the larger-volume sales to

the United States. Furthermore, the
quantity adjustment should be
disallowed because it was based on
standard, rather than actual cost.

DOC Pesition

We disagree. Granges has met the
criteria of section 353.14 of our
regulations by demonstrating that the
quantity discounts for brass strip (sheet
was not included in the claimed
adjustment), which were granted and
verified, are warranted on the basis of
savings which are specifically
attributable to the production of the
different quantities involved. The cost
savings criterion of this adjustment was
verified using calendar year 1988
standard costs from Granges' cost
accounting records. The standard costs
used were based on actual operating
results for calendar year 1985 and,
therefore, encompassed the first half of
the period of investigation. Additionally,
1986 standard costs for brass strip were
checked against 1985 actual costs and
no significant variances were noted.

Comment 8

Petitioners claim that in its home
market credit expense calculations the
Department should use the verified
average cost of credit during the period
of investigation instead of the lower rate
claimed by Granges.

DOC Position

We agree and have used the verified
cost of credit.

Comment 9

Petitioners contend that the
Department should use the home market
cost of credit if it concludes that
Granges, not MINC, is financing:all of
the U.S. sales transactions. Also the
Department should use actual and not
stated U.S. payment terms, and granges
should net be allowed to estimate the
date of payment where payment was
not yet made.

DOC Pasition

For both purchase price and
exporter's sales price transactions,
MINC financed all sales. Accordingly
we used the verified cost of credit
incurred by MINC as the United States
costof credit.

Wherever possible, we have used
actual credit terms. Where payment had
not yet been made, we used as payment
terms the weighted-average credit terms
of sales where payment had been made.

Respondent’s Comments
Comment 1

In calculating the cost of further
manufacturing, the Department should

use the actual costs for January-August,
1986 and not the actual cost for January-
May, 1988. Since MINC only began a
standard cost system in January, 1986,
the longer period would be more
reflective of the actual costs.

DOC Position

In Granges' original submission, the
cost of further manufacturing and U'S.
selling expenses were based on MINC's
standard costs for the period January-
March 1986. The Department recognized
that the newly initiated standard cost
system was subject to start up errors
and verified cost data for January-May
1986. Additionally, standard costs were
tied to actual cost and variances were
noted in the verification report. The
January-May 1986 actual costs were
used in the preliminary determination. It
is the Department's position that the
January-May 1986 actual cost data
verified and used in the preliminary
determination is more representative of
costs incurred during the period of
investigation than the January-August
1986 period proposed by Granges. We
also note that the Department considers
Granges' revised submission to be
untimely. See DOC position to
petitioners' comment 4.

Comment 2

Respondent contends that home
market sales to related service centers
are at arm's length and should be
considered in the final determination.

DOC Position

We agree. The Department'’s
verification confirmed that the prices
and terms of sale to these related
service centers were comparble to
prices and terms of sales to unrelated
distributors.

Comment 3

The Department should use the
product comparisons claimed in
Granges' response which take into
account similarities in metal content,
quality requirement and physical
characteristics.

DOC Position

Where possible, the Department did
use the product groupings suggested by
Granges. Since Granges did not provide
cost data for physical differences in
merchandise, we used the best
information otherwise available when
direct product matches were not
identifiable. Best information available
was either the next most costly product
grouping or cost information provided
by petitioners.
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Comment 4

The Department should make the
quantity adjustment which compensates
for the smaller order size in the home
market.

DOC Position

We agree. See DOC response to
petitioners' comment 7.

Comment 5

The ESP offset “multiplier”, though
not quantifiable, is accurate and should
be allowed. It is based on estimates
made by Granges' Scandinavian sales
manager and is supported by
observations made during verification.

DOC Position

We disagree. See DOC responses to
petitioners' comment 6.

Continuation of Suspension of
Liquidation

We are directing the U.S. Customs
Service to continue to suspend
liguidation of all entries of brass sheet
and strip from Sweden that are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register in accordance with section
733(d) of the Act. The United States
Customs Service shall require a cash
deposit or the posting of a bond on all
such entries equal to the estimated
weighted-average amount by which the
foreign market value of the merchandise
subject to this investigation exceeds the
United States price, which was 9.49
percent of the entered value of the
merchandise.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms in writing
that it will not disclose such information
either publicly or under an
administrative protective order without
the consent of the Deputy Assistant
Secretary for Import Administration.
The ITC will determine whether these
imports materially injure, or threaten
material injury to, a U.S. industry within
45 days of the publication of this notice.
If the ITC determines that material
injury or threat of material injury does
not exist, this proceeding will be
terminated and all securities posted as a
result of the suspension of liguidation
will be refunded or cancelled. However,

if the ITC determines that such injury
does exist, we will issue an antidumping
duty order directing Customs officers to
assess an antidumping duty or brass
sheet and strip from Sweden entered, or
with drawn from warehouse, for
consumption on or after the suspension
of liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).

Paul Freedenberg,

Assistant Secretary for Trade Administration.
January 5, 1987.

[FR Doc. 87-469 Filed 1-8-87; 8:45 am]

BILLING CODE 3510-DS-M

[A-428-602]

Final Determination of Sales at Less
Than Fair Value: Brass Sheet and Strip
From the Federal Republic of Germany

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have determined that
brass sheet and strip from the Federal
Republic of Germany (FRG) are being,
or are likely to be, sold in the United
States at less than fair value and have
notified the U.S. International Trade
Commission (ITC) of our determination.
We have also directed the U.S. Customs
Service to continue to suspend
liguidation of all entries of brass sheet
and strip from the FRG that are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an amount equal to the estimated
dumping margins as described in the
“Continuation of Suspension of
Liquidation” section of this notice.
EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Terri Feldman or John Brinkmann,
Office of Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 377-0160 or 377-3965.

SUPPLEMENTARY INFORMATION:
Final Determination

We have determined that brass sheet
and strip from the FRG are being, or are
likely to be, sold in the United States at
less than fair value, as provided in
section 735 of the Tariff Act of 1930, as
amended (the Act) (19 U.S.C. 1673d). We
made fair value comparisons on sales of

the class or kind of merchandise to the
United States by Wielan-Werke AG
(Wieland) and Langenberg Kupfer-und
Messingwerke GmbH Ag (Langenberg)
during the period of investigation,
October 1, 1985 through March 31, 1986.
Comparisons were based on United
States price and foreign market value,
based on home market prices. The
weighted-average margins for individual
companies investigated are listed in the
"Continuation of Suspension of
Liquidation" section of this notice.

Case History

On March 10, 1986, we received a
petition in proper form filed by
American Brass, Bridgeport Brass
Company, Chase Brass and Copper
Company, Hussey Metals Division, the
Miller Company, Olin Corporation—
Brass Group, and Revere Copper
Products, Inc., domestic manufacturers
of brass sheet and strip, and by the
International Association of Machinists
and Aerospace Workers, International
Union—Allied Industrial Workers of
America (AFL-CIO), Mechanics
Educational Society of America (Local
56), and United States Steelworkers of
America (AFL-CIO/CLC).

In compliance with the filing
requirements of section 353.36 of the
Commerce Regulations (19 CFR 353.36),
the petition alleged that imports of the
subject merchandise from the FRG are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (the Act),
and that these imports materially injure,
or threaten material injury to, a U.S.
industry.

We determined that the petition
contained sufficient grounds upon which
to initiate an antidumping duty
investigation. We initiated such an
investigation on March 31, 1986 (51 FR
11774, April 7, 1986), and notified the
ITC of our action. On April 24, 1986, the
ITC determined that there is a
reasonable indication that imports of
brass sheet and strip from the FRG
materially injure a U.S. industry (USITC
Pub. No. 1837).

On April 29, 1986, we presented an
antidumping duty questionnaire to
Wieland and to Langenberg which
account for at least 60 percent of exports
of the subject merchandise to the United
States. We requested responses in 30
days. On May 7, 1986, at the request of
respondents, we granted a 14-day
extension of the due date for the
questionnaire responses. We received
responses from Wieland on June 2 and
from Langenberg on June 5, 1986. On
June 27 and July 18, we requested
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additional information from
respondents. We received supplemental
responses from respondents on June 14
and July 23, 1988.

On August 18, 1986, we made an
affirmative preliminary determination
(51 FR 30090, August 22, 1986).

On August 20, 1986, the respondents
requested a postponement of the final
determination. We granted this request
and postponed the due date for the final
determination until not later than
January 5, 1987 (51 FR 32674, September
15, 1986).

As required by the Act, we afforded
interested parties an opportunity to
submit written comments to address the
issues arising in this investigation.

Scope of Investigation

The products covered by this
investigation are brass sheet and strip,
other than leaded brass and tin brass
sheet and strip, currently provided for
under item numbers 612.3960, 612.3982,
and 612.3986 of the Tariff Schedules of
the United States Annotated (TSUSA).

The chemical composition of the
products under investigation is currently
defined in the Copper Development
Association (C.D.A.) 200 series or the
Unified Numbering System (U.N.S.)
C20000 series. Products whose chemical
composition is defined by other C.D.A.
or U.N.S. series are not covered by this
investigation.

Fair Value Comparison

In order to determine whether sales of
the subject merchandise to the United
States were made at less than fair value,
we compared the United States price
with the foreign market value, based on
home market prices.

For this merchandise, there are two
types of sales: tolled and non-tolled. In
tolled sales, the brass mill's customer
provides the mill with the copper and/or
Zinc, or scrap, purchased from another
source, which the mill converts into
brass sheet or strip. The mill charges its
customer only for the value of the
tonversion. In non-tolled sales, the
erSS mill produces brass sheet and
strip from its own stocks of copper and
zing,

For the reasons stated in the
Drel.lminary determination, we have
decided that the most accurate
omparison is, when possible, to
tompare tolled sales to tolled sales and
non-tolled sales to non-tolled sales. This
'YDE} of “apples-to-apples" comparison
achieves the most accurate results.

en there were a significant number
of tolled sales in the United States, we
asked the respondents to provide
information on home market tolled
sales. We compared prices of tolled

sales in the United States to tolled sales
in the home market. Similarly, we
compared prices of non-tolled sales in
the United States to non-tolled sales in
the home market. In this investigation,
Langengerg had a significant number of
tolled sales to the United States and in
the home market,

For this merchandise, long-term
contract are often employed to establish
metal and/or fabrication values. Where
the two components of value were
established by contract on different
dates, we have used the date of the
latter contract as the date of sale, since
this is when the last basic term of the
sale is known. We have excluded those
sales where the date of sale was outside
the period of investigation.

United States Price

As provided for in section 772(b) of
the Act, we used the purchase price of
the subject merchandise to represent the
United States price for all sales by
Langenberg and for most sales by
Wieland because, except for certain
transactions made by Wieland, the
merchandise was sold by these
producers to unrelated purchases prior
to importation into the United States.
For some of Wieland's transactions,
where the merchandise was sold to
unrelated purchasers after importation
into the United States, we used the
exporter's sales price (ESP) of the
subject merchandise, as provided for in
section 772(c) of the Act, for the United
States price.

We calculated the purchase price
based on the c.if. delivered, duty paid,
packed price to unrelated customers in
the United States. We made deductions,
where appropriate, for discounts, foreign
inland freight and insurance, U.S. duty,
brokerage and handling, ocean freight,
amrine insurance, U.S. inland freight
and insurance, and end-of-year loyalty
rebates,

For Wieland's exporter's sales price
(ESP) transactions, we made deductions,
where appropriate, for foreign inland
freight and insurance, brokerage and
handling, ocean frieght, marine
insurance, U.S. duty, U.S, freight and
insurance, end-of-year loyalty rebates,
credit expenses, other U.S. selling
expenses and the value added through
further manufacture prior to sale in the
United States.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
value based on delivered, packed, home
market prices to unrelated purchasers.
We made deductions, where
appropriate, for inland frieght, handling,
insurance, and end-of-year loyalty

rebates. For U.S. Purchase price sales,
we made adjustments under § 353.15 of
the Commerce Regulations for
differcnces in circumstances of sale for
credit expenses and warranties in the
United States and home markets. For
Langenberg, we adjusted for differences
in home market and U.S. unrelated party
commissions. For Wieland, we offset
home market unrelated commissions
with indirect selling expenses in the
United States, in accordance with

§ 353.15(c) of the Commerce
Regulations.

For U.S. exporter's sales price
transactions, we made deductions for
home market credit expenses, end-of-
year loyalty rebates, and warranties.
We also deducted indirect selling
expenses in the home market to offset
other U.S. selling expenses, in
accordance with § 353.15(c) of our
regulations.

We made claimed adjustments for
differences in quantities sold in
accordance with § 353.14 of our
regulations.

For both purchase price and
exporter’s sales price comparisons, we
substracted home market packing and
added U.S. packing to home market
prices.

We established separate categories of
“such or similar” merchandise, pursuant
to section 771(16)(C) of the Act, on the
basis of form of material (sheets or
strips). Within these material groupings
in order to select the most similar
products, we made comparisons based
on grade (alloy composition), coating
and dimensions (guage and width).

When there were no identical product
in the home market with which to
compare a product sold to the United
States, we made adjustments to similar
merchandise to account for differences
in the physical characteristics of the
merchandise, in accordance with section
773(a)(4)(C) of the Act, These
adjustments were based on differences
in the costs of materials, direct labor
and directly related factory overhead.

Currency Conversion

For comparisons involving purchase
price transactions, when calculating
foreign market value, we made currency
conversions from Deutsche marks to
U.S. dollars in accordance with
§ 353.56(a) of our regulations, using the
certified daily exchange rates furnished
by the Federal Reserve Bank of New
York. For comparisons involving
exporter's sales price transactions, we
used the official exchange rate for the
date of purchase pursuant to section 615
of the Trade and Tariff Act of 1984, We
followed section 615 of the 1984 Act
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rather than § 353.56{a)(2) of our
regulations, as it supercedes that section
of the regulations.

Verification

As provided in section 776(a) of the
Act, we verified all information
provided by the respondents, using
standard verification procedures,
including examination of accounting
records and original source documents
containing relevant information on
selected sales.

Petitioners’'s Comments

Comment 1: Petitioners assert that
respondents’ overly broad guage
groupings do not permit the Commerce
Department to compare U.S. sales to the
most similar merchandise in the home
market. Petitioners urge the Department
to use their product groupings as the
best information available for product
comparison or as an alternative to use
Wieland's own product groupings as
shown in Wieland’s price list.

DOC Position: We agree. We have
used petitioner's product gauge
groupings for purposes of product
comparisons, wherever possible,

Comment 2: Petition contend that
alloy composition, form and tinning are
of chief importance in making product
comparisons along with guage and
width. In the absence of verified cost
data from the respondents, the
Department should use petitioners’ cost
information as the best information
available to make any physical
difference adjustments.

DOC Position: We have made product
comparisons taking each of the factors
noted by petitioners into account.
Physical difference adjustments have
been made for special features using
verified cost data and for differences in
alloy composition using London Metal
Exchange values. We did not need to
use petitioners' cost information any
other adjustments for physical
differences.

Comment 3: Petitioners challenge the
claim that Wieland's home market
customers demand more special features
of the subject merchandise than do
Wieland's U.S. customers. Furthermore,
petitioners contend that Wieland has
not allowed an adequate verification of
these speical features to take place.

DOC Position: We disagree. Wieland
established the preponderance of these
special features among home market
sales.

Comment 4: Petitioners submit that
allowances for profit and related home
market general operating expenses
represent additional value added that
should be deducted from Wieland's
exporter's sales price. Furthermore, they

contend that Wieland's reported
manufacturing costs should include the
expenses from the loss of scrap caused
by the further manufacturing (i.e., by
slitting and traverse-winding).

DOC Position: We agree that profit
should be included in the value added
through further manufacture on ESP
sales. Profit was based cn petitioners'
information as the best information
available, as we repeatedly requested
and did not receive this information
from respondent. General and
administrative expenses incurred in the
FRG on U.S. sales were deducted in the
preliminary determination from all
exporter sales price transactions under
the indirect selling expenses category.
We verified that this category includes
home market general and administrative
expenses relating to U.S. sales.
Expenses attributable to scrap loss have
been accounted for in the costs of goods
sold information reported by Wieland.

Comment 5: Peitioners contend that
the Department should deduct as
indirect selling expenses a cash transfer
from Wieland Werke to Wieland-
Holdings, Inc., as well as the selling
expenses incurred by the Rolled Mill
Product Division Sales Department for
North America.

DOC Position: We determined that the
alleged cash transfer was an account
payment to Wieland Metals, and, as
such, we have not made a selling
expense adjustment for it. The selling
expenses incurred by the Rolled Mill
Product Division Sales Department for
North America have been included in
the indirect selling expenses adjustment
made to U.S. sales.

Comment 6: Petitioners argue that all
of Wieland-America's GS&A expenses
associated with selling Wieland
Werke's product should be deducted
from exporter's sales price, in addition
to the selling expenses for Wieland
Metals. Peititioners further state that
Wieland Metal's G&A expenses should
not be deducted as U.S. indirect selling
expenses.

DOC Position: We have deducted all
of Wieland-America's GS&A expenses,
as well as that portion of Wieland
Metals' GS&A expenses attributable to
the sales during the period of
investigation, as U.S. indirect selling
expenses.

Comment 7: Petitioners assert that the
Department should allocate packing
costs incurred on ESP sales which have
been further processed in the United
States solely over these particular ESP
sales and not over total U.S. ESP sales.

DOC Position: We agree. We have
allocated further U.S. packing expenses
over production orders and applied this
adjustment only to these sales.

Comment 8: Petitioners claim that no
quantity adjustment should be permitted
to Wieland and Langernberg because
the respondents have not substantiated
the criterion of substantially larger sales
in the United States than in the FRG.
Furthermore, petitioners state that
Wieland has not presented any proof of
a quantity discount and that Langenberg
did not produce to order in the home
market, nor offer the purchaser a
specific quantity discount.

DOC Position: We disagree. We have
applied a qauntity discount to all home
market sales because we have found
that at least twenty percent of the home
market sales received this discount
during the 6 month period of
investigation as required by section
353.14(b) of the Department's
regulations.

Comment 9: Petitioners claim that the
date of sale on “'consignment sales" is
the date when the customer draws upon
the consigned inventory and
consequently is invoiced by Wieland or
by Langenberg. Furthermore, petitioners
argue that even if respondents had
substantiated the sale to have been
made immediately upon shipment to the
customer, respondents still would not be
entitled to an adjustment for after-sale
warehousing because the Department
does not consider warehousing costs
incurred in sales from inventory to be
directly related to the sales which are
under consideration and because this
adjustment is not a true warehousing
expense. Rather, petitioners contend
that this expense, as the implicit interest
cost of maintaining this inventory, is
properly characterized as a general
overhead expense which is not
deductible either as a direct or as an
indirect selling expense.

DOC Position: We have verified that
these sales are made under contracts
where the terms of sale are agreed to
before the merchandise is sent to the
purchaser's warehouse and where the
purchaser cannot return the
merchandise once it has been received
in good condtion. Under these
circumstances, we consider the costs
incurred due to the delay between the
time the manufactureer ships the
merchandise and the date it actually
receives payment to constitute a credit
expense rather than a warehousing cost.
We have verified the imputed credit
costs involved in these transactions and
have made appropriate credit expense
adjustments.

Comment 10: Petitioners state that the
Department should use the verified
number of days of outstanding payment
in imputing credit expenses in the home
market.
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DOC Position: We agree. We have
used the verified number of payment
days in imputing home market credit.

Comment 11: Petitioners suggest that
the Department should impute credit
costs for Langenberg on a sale-by-sale
basis, rather than employing the simple-
average number of credit days based on
a sample of selected sales in
Langenberg's two markets.

DOC Position: We agree. We have
imputed credit costs on Langenberg's
sales in each market using the dates of
shipment and receipt of payment
reported on a sale-by-sale basis.

Wieland's Comments

Comment 1: Wieland maintains that
the Department should make
adjustments for verified differences in
physical characteristics for all relevant
sales in both the home and U.S. markets
because the Department has determined
that the specific product costs were
accurately submitted, that the
allocations of the variances were
accurate and that the relationship of
product costs to other facts of the
investigation were reasonable.

DOC Position: We agree. We have
made adjustments for verified
differences in physical characteristics,
as claimed, using verified cost
information.

Comment 2: Wieland claims that its
after-sale rebates are fully verified and
should be allowed as adjustments to
home market prices.

DOC Position: We verified Wieland's
after-sale rebates as claimed and
verified that the rebates were provided
for in the terms of contract. Therefore,
we determine these after-sale rebates
were directly related to the sales under
consideration and accordingly have
adjusted for them.

_ Comment 3: Wieland argues that since
it has provided clear documentation
demonstrating that warranty

adjustments are directly related to
warranty costs of the product, the
Department should allow these
adjustments, as revised to account for
metal values.

DOC Position: We agree. We have
made deductions for the warranty
claims based on fabrication value only,
2 Wieland has demonstrated that these
Costs are directly related to the
merchandise under investigation.

Comment 4: Wieland states that the

partment must base product
groupings upon tinning, end-use,
fuantity, and width, in addition to form,
grade, and gauge, to arrive at an
dccurate comparison of most similar
merchandige,

DOC Position: We have made product
8roupings based on tinning, form, gauge,

grade, and width, to the best of our
ability, without sacrificing comparison
of other physical characteristics. We did
not use end-use and quantity to
establish such/similar merchandise
comparisons.

Comment 5: Wieland asserts that the
Department should make separate
currency conversions for metal prices
and for fabrication prices when prices
are not fixed on the same date.

DOC Position: Section 353.56(a)(1) of
the Commerce Regulations (19 CFR
353.56 (a)(1)) requires that currency
conversions be made as of the date of
purchase or agreement to purchase in
comparisons based on purchase price.
We have determined that the date of
sale is the date when all terms of the
sale are known and agreed to. Thus,
when metal and fabrication prices are
set on different dates, the date of sale is
the date when the later price is set.

Coment 6: Wieland argues that the
Department should calculate the ESP
credit period on an actual basis and that
the Department should eliminate the
related sales by Wieland-Werke, AG, to
Wieland Metals, Inc., that were included
in the U.S. market data set for the
preliminary determination.

DOC Position: We agree. We have
made the appropriate correction with
regard to ESP credit and have removed
the related sales from the data base.

Comment 7: Wieland argues that duty
adjustments for ESP sales should be
based on the value at the time of entry,
rather than Wieland Metals' final selling
price to third parties. In addition,
Wieland states that these duties should
not be deducted where, in fact, it did not
have to pay them.

DOC Position: We agree, We have
applied the duty adjustment to the value
at the time of entry on those sales where
duties were paid.

Comment 8: Wieland states that the
figure it set out in its questionnaire
response for tin coating costs represents
the production cost associated with
applying a plastic coating and should
not be used as an adjustment for tinning.
In fact, Wieland maintains that since
such an adjustment cannot be
determined, tinned and non-tinned
products should not be compared with
one another.

DOC Position: We agree. We have
matched tinned sales to the United
States only with home market sales
which are tinned.

Comment 9: Wieland maintains that
the Department should not distinguish
between strip over 300 mm in width and
strip under this width when classifying
home market sales.

DOC Position: We disagree. We have
used those home market sales classified

at over 300 mm in width for purposes of
comparison with ESP sales involving
further processing. Section 772(e)(3) of
the Act mandates that we calculate the
price and compare ESP sales in the form
in which the merchandise enters the
United States.

Therefore, based on the verified
information that the majority of
imported merchandise coming to the
United States for further manufacturing
is 300-500 mm in width, we selected
home market sales over 300 mm in width
for comparison purposes.

Langenberg’s Comments

Comment 1: Langenberg claims that
the Department should adjust for
differences in physical characteristics
based upon the costs associated with
producing strip in different widths.

DOC Position: We agree. We have
adjusted for differences in width using
verified information.

Comment 2: Langenberg argues that
the home market sale of a high cost
specialty product not sold in the United
States should be eliminated from the
data base.

DOC Position: We agree. We verified
that the home market sale in question
was of a specialty product unlike any
product sold in the United States. Thus,
we have eliminated this small quantity
sale from the data base.

Comment 3: Langenberg believes that
the Department must base product
groupings upon gauge, quantity and end-
use; in addition to form, coating, grade,
and width; to arrive at an accurate
comparison of most similar
merchandise. Conversely, Langenberg
states that class, i.e., the distinction
between tolled and non-tolled, has no
bearing in this comparison. As such,
Langenberg urges the Department not to
distinguish between tolled and non-
tolled products.

DOC Position: We have made product
groupings based on class, coating, form,
grade, gauge and width. We did not use
quantity and end-use as factors to
establish such/similar merchandise
categories. For the reasons stated in the
preliminary determination, we have
decided that the most accurate
comparison is, when possible, to
compare tolled sales to tolled sales and
non-tolled sales to non-tolled sales. See
the "Fair Value Comparison' section of
this notice.

Comment 4: Langenberg states that
the Department should not eliminate
sales made from February 8, 1988,
through March 31, 19886, from the FMV
data base.
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DOC Position: We agree. We have
included these sales in our final
determination.

Common Issues

Comment 1: Wieland and Langenberg
state that the Department should allow
the adjustment for interest expense
carrying costs associated with
consignment sales because it has
substantiated both its post-sale
character and the methodology behind
the claimed adjustment.

DOC Position: We agree. See DOC
Position to petitioners’ comment 9.

Comment 2: Respondents contend that
the Department should adjust all home
market sales downward by the full
quantity discount amount or, at a
minimum, either calculate fair market
value using only those home market
sales which received the full discount,
or adjust all sales by the amounts listed
in the verified cost schedule.

DOC Position: The Department has
made an adjustment for quantity
discounts, See DOC Position to
petitioners’ comment 8.

Comment 3: Respondents state that if
the Department adjusts for imputed
credit expenses in the United States,
then it must also do so in the home
market.

DOC Position: We agree. We have
imputed credit expenses in each of the
respondents’ market.

Comment 4: Because they sell through
service centers in the United States and
directly to smaller end-users in the home
market, respondents claim they have
higher per unit production costs in the
home market for the smaller quantities
sold and higher indirect costs linked to
maintaining extensive home market
sales staff. Respondents thus argue that
the Department should make a level of
trade adjustment to account for these
costs.

DOC Position: We disagree. We
disallowed the level of trade
adjustments because respondents did
not show that the same selling expenses
incurred on U.S. sales would have been
incurred in the home market had there
been sales at the same level of trade in
that market.

Comment 5: Respondents urge the
Department to use exchange rates from
a more stable period preceding the
period of investigation to convert
Deutsche marks to dollars. They argue
that such a lag is appropriate under 19
CFR 353.56(b), because of temporary
and volatile movements in exchange
rates during the period of investigation.

DOC Position: We disagree. The
period of investigation was
characterized by a substantial

depreciation of the dollar against the
Deutsche mark. Indeed, this trend was
apparent for at least several months
prior to the period of investigation.
Although this depreciation of the dollar
was not entirely steady, the dollar/
Deutsche mark exchange rate was
clearly subject to a sustained change
during the period of investigation. The
regulation provides that respondents
“will be expected to act within a
reasonable period of time to take into
account sustained changes in prevailing
exchange rates."” The Department will
consider lagging the exchange rates
used in a fair value investigation where
there has been a sustained change in
exchange rates and where respondents
can show that they have acted within a
reasonable period of time to adjust their
prices in response to the change. In this
case, application of the special rule is
not warranted because respondents
failed to adjust their prices.

Because respondents have alleged
that the period of investigation was
characterized by temporary exchange
rate fluctuations, we have also
considered the second part of § 353.56(b)
which provides that “no differences
between the prices being compared
resulting solely from such [temporary]
exchange rate fluctuations will be taken
into account in fair value
investigations.” We have determined
that each company’s margins in this
investigation did not result solely from
any temporary fluctuations. (We
considered temporary exchange rate
fluctuations to have taken place on any
day on which the exchange rate varied
by five percent or more from the
quarterly rate.)

Continuation of Suspension of
Liquidation

We are directing the U.S. Customs
Service to continue to suspend
liquidation of all entries of brass sheet
and strip from the FRG that are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register in accordance with section
733(d) of the Act. The United States
Customs Service shall require a cash
deposit or the posting of a bond on all
such entries equal to the estimated
weighted-average amount by which the
foreign market value of the merchandise
subject to this investigation exceeds the
United States price. The suspension of
liquidation will remain in effect until
further notice. The margins are as
follows:

Wesaht.
ed-
averags
marging
(percent
age)

Manutacturer/seller/exporter

Wieland
Langenberg
AW OMOND .....ooenerrirrarsisarmssssivisnisassons

ITC Notification

In accordance with section 735{d) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information related to this investigation,
We will allow the ITC access to all
privileged and business proprietary
information in our files, provided the
ITC confirms in writing that it will not
disclose such information either publicly
or under an administrative protective
order without the consent of the Deputy
Assistant Secretary for Import
Administration. The ITC will determine
whether these imports materially injure,
or threaten material injury to, a U.S.
industry within 45 days of the
publication of this notice. If the ITC
determines that material injury or threat
of material injury does not exist, this
proceeding will be terminated and all
securities posted as a result of the
suspension of liquidation will be
refunded or cancelled. However, if the
ITC determines that such injury does
exist, we will issue an antidumping duty
order directing Customs officers to
assess an antidumping duty on brass
sheet and strip from the FRG entered, or
withdrawn from warehouse, for
consumption on or after the suspension
of liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is being published
pursuant to section 735(d) of the Act (19
U.S.C. 1673d(d)).

Paul Freedenberg,

Assistant Secretary for Trade Administration.

January 5, 1987.
[FR Doc. 87-470 Filed 1-8-87; 8:45 am]
BILLING CODE 3510-DS-M

[A-588-066]

Impression Fabric of Man-Made Fiber
From Japan; Preliminary Results of
Antidumping Duty Administrative
Review and Tentative Determination
To Revoke in Part

AGENCY: International Trade ]
Administration/Import Administration,
Department of Commerce.
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ACTION: Notice of preliminary results of
antidumping duty administrative review
and tentative determination to revoke in
part.

SUMMARY: In response to requests by
three exporters, the Department of
Commerce has conducted an
administrative review of the
antidumping finding on impression
fabric of man-made fiber from Japan.
The review covers three exporters of
this merchandise and the periods May 1,
1982 through April 30, 1986. There were
no known shipments of this

merchandise to the United States. There
were no exports by the three firms
during the period.

As a result of the review, the
Department has preliminarily
determined to revoke the antidumping
finding with respect to Mitsui & Co., Ltd.
and Nissei Co., Ltd.

Interested parties are invited to
comment on these preliminary results
and tentative determination to revoke in
part,

EFFECTIVE DATE: January 9, 1987,

FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or J. Linnea Bucher,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-5255.
SUPPLEMENTARY INFORMATION:

Background

On May 8, 1984, the Department of
Commerce (“the Department")
published in the Federal Register (45 FR
19560) the final results of its last
administrative review of the
antidumping finding on impression
f\abric of man-made fiber from Japan (43
FR 22344, May 25, 1978). We began the
current review of the finding under our
old regulations. After the promulgation
of our new regulations, three exporters
requested in accordance with
§ 353.53a(a) of the Commerce
Regulations that we complete the
administrative review. We published
notices of initiation on June 23, 1986 (51
FR 22840) and on October 3, 1986 (51 FR
35385). The Department has now
conducted that administrative review in
dccordance with section 751 of the Tariff
Act of 1930 (“the Tariff Act").

Scope of the Review

Imports covered by the review are
shipments of impression fabric of man-
made fiber, currently classifiable under
items 338.5001, 338.5002 and 347.6030 of
the Tariff Schedules of the United States
Annotated.

The review covers three exporters of
Japanese impression fabric of man-made
fiber to the United States and the

periods May 1, 1982 through April 30,
1986.

Preliminary Results of the Review and
Tentative Determination To Revoke in
Part

As a result of our review, we
preliminarily determine that the
following margins exist for the periods
May 1, 1982 through April 30, 1986:

Margin
Exporter (per-
cent)
Marubeni Corp 75
Mitsu & Co., Ltd 175
Nissel Co., Lid 110.12
! No shipments during the period.

Interested parties may submit written
comments on these preliminary results
and tentative determination to revoke in
part within 30 days of the date of
publication of this notice and may
request disclosure and/or a hearing
within 10 days of the date of
publication. Any hearing, if requested,
will be held 30 days after the date of
publication or the first workday
thereafter. Any request for an
administrative protective order must be
made no later than 5 days after the date
of publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

Mitsui & Co., Ltd. and Nissei Co., Ltd.,
requested revocation of the finding and,
as provided for in § 353.54(e) of the
Commerce Regulations, have agreed in
writing to an immediate suspension of
liquidation and reinstatement on the
finding under circumstances specified in
the written agreement. These firms have
not shipped impression fabric to the
United States for four years.

Therefore, we tentatively determine to
revoke the antidumping finding on
impression fabric of man-made fiber
from Japan with respect to Mitsui & Co.,
Ltd. and Nissei Co., Ltd. If this partial
revocation is made final, it will apply to
all unliquidated entries of this
merchandise exported by these firms
and entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of this notice.

Further, as provided for by § 353.48(b)
of the Commerce Regulations, a cash
deposit of estimated antidumping duties
based on the above margins shall be
required for the reviewed firms. For any
shipments from the remaining known
manufacturers and/or exporters not
covered by this review, the cash deposit
will continue to be at rates published in
the final results of the last
administrative review for each of those
firms (49 FR 19560, May 8, 1984).

For any future entries of this
merchandise from a new exporter, not
covered in this or prior administrative
reviews, whose first shipments occurred
after April 30, 1986 and who is unrelated
to any reviewed firm or any previously
reviewed firm, a cash deposit of 10.12
percent shall be required. These deposit
requirements are effective for all
ghipments of Japanese impression fabric
of man-made fiber entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

This administrative review, tentative
determination to revoke in part, and
notice are in accordance with sections
751(a)(1) and (c) of the Tariff Act (19
U.S.C. 1875(a)(1). {c)), and §§ 353.53a
and 353.54 of the Commerce Regulations
(19 CFR 353.531a, 353.54).

Dated: January 2, 1987,
Gilbert B. Kaplan,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 87-471 Filed 1-8-87; 8:45 am]
BILLING CODE 3510-DS-M

[A-588-068]

Steel Wire Strand for Prestressed
Concrete From Japan; Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

AcTION: Notice of preliminary results of
antidumping duty administrative review.

SUMMARY: In response to requests by the
petitioners, the Department of
Commerce has conducted an
administrative review of the
antidumping finding on steel wire strand
for prestressed concrete from Japan. The
review covers eight manufacturers and/
or exporters of this merchandise to the
United States and the period December
1, 1982 through November 30, 1985. The
review indicates the existence of
dumping margins during the period.

As a result of the review, the
Department has preliminarily
determined to assess antidumping duties
equal to the differences between United
States price and foreign market value.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: January 9, 1987.
FOR FURTHER INFORMATION CONTACT:
Edward Haley or Robert ]. Marenick,

Office of Compliance, International
Trade Administration, U.S. Department
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of Commerce, Washington, DC 20230;
telephone: (202) 377-5289/5255.

SUPPLEMENTARY INFORMATION:

Background

On August 29, 1986, the Department of
Commerce (“the Department”)
published in the Federal Register (51 FR
30895) the final results of its last
administrative review of the
antidumping finding on steel wire strand
for prestressed concrete from Japan (43
FR 57599, December 8, 1978). We began
this review of the finding under our old
regulations. On January 8, 1986, and
January 21, 1986, after the promulgation
of our new regulations, the petitioners
requested in accordance with
§ 353.53a(a) of the Commerce
Regulations that we complete the
administrative review. We published
notices of initiation on January 21, 1986
(51 FR 2747) and February 12, 1986 (51
FR 5219). As required by section 751 of
the Tariff Act of 1930 (*'the Tariff Act"),
the Department has now conducted that
administrative review.

Scope of the Review

Imports covered by the review are
shipments of steel wire strand, other
than alloy steel, stress-relieved and
suitable for use in prestressed concrete.
Steel wire strand for prestressed
concrete is currently classifiable under
item 642.1120 of the Tariff Schedules of
the United States Annotated.

The review covers eight
manufacturers and/or exporters of
Japanese steel wire strand for
prestressed concrete to the United
States and the period December 1, 1982
through November 30, 1985. We are
deferring review of Mitsui & Co., Ltd.
We will cover that firm in a separate
review, Mitsubishi Corp. did not provide
a response to our antidumping
questionnaire. For this firm we used the
best information available for
assessment and estimated antidumping
duties cash deposit purposes. The best
information available is the fair value
rate for exports from that firm produced
by Tokyo Rope Manufacturing Co., Ltd.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that the
following margins exist for the period
December 1, 1982 through November 30,
1985:

Margin
Manufacturer/exporter (percent)
Mitsubishi Corp./All ManUfaClUrers..............i e 45
Shinko Wire Co., Ltd./All other exporters (except
Mitsui & Co., Lid) )
Suzuki Metal Industry Co., Ltd /Al other expon
ers {except Mitsui & Co., Ltd).... ‘0

Manufacturer/exporter (:2(’;2:‘()
Tokyo Rope Mifg. Co., Ltd./All other exporters
(except Mitsui & Co., L1d.) ...oiiiimneiirarnsensisiinsass ‘45

' No shipments during the period.

Interested parties may submit written
comments on these preliminary results
within 21 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 5
days of the date of publication. Any
hearing, if requested, will be held 21
days after the date of publication or the
first workday thereafter. Any request for
an administrative protective order must
be made no later than 5 days after the
date of publication. The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
comments or hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to the
Customs Service.

Further, as provided for by section
751(a)(1) of the Tariff Act, a cash deposit
of estimated antidumping duties based
on the above margins shall be required
for these firms. For any future shipments
from the remaining known
manufacturers and/or exporters not
covered in this review, a cash deposit
shall be required at the rates published
in final results of the last administrative
review for each of those firms. For any
entries of this merchandise from a new
exporter whose first shipments occurred
after November 30, 1985 and who is
unrelated to any reviewed firm, the
Department waives the cash deposit
requirement. These deposit
requirements and waiver are effective
for all shipments of Japanese steel wire
strand for prestressed concrete, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a).

Dated: January 2, 1987.

Gilbert B. Kaplan,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 87-472 Filed 1-8-87; 8:45 am|
BILLING CODE 3510-DS-M

[A-407-071]

Viscose Rayon Staple Fiber From
Finland; Preliminary Resuits of
Antidumping Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review,

SUMMARY: In response to requests by the
petitioner, the Department of Commerce
has conducted an administrative review
of the antidumping finding on viscose
rayon staple fiber from Finland. The
review covers Kemira Oy Sateri and the
periods March 1, 1983 through February
28, 1986. The review indicates the
existence of dumping margins during the
period.

As a result of the review, the
Department has preliminarily
determined to assess antidumping duties
equal to the calculated differences
between United States price and foreign
market value.

Interested parties are invited to
comment on these preliminary results.

EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Barbara Victor or J. Linnea Bucher,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-5222/5255.

SUPPLEMENTARY INFORMATION:
Background

On July 20, 1984, the Department of
Commerce (“the Department”’)
published in the Federal Register (49 FR
29439) the final results of its last
administrative review of the
antidumping finding on viscose rayon
staple fiber from Finland (44 FR 17156,
March 21, 1979). We began the current
review of the funding under our old
regulations. After the promulgation of
our new regulations, the petitioner
requested in accordance with
§ 353.53a(a) of the Commerce
Regulations that we complete the
administrative review. We published the
notices of initiation on April 18 and July
9, 1986 (51 FR 13273 and 51 FR 24884).
The Department has now conducted that
administrative review in accordance
with section 751 of the Tariff Act of 1930
(“the Tariff Act”).

Scope of the Review

Imports covered by the review are
shipments of viscose rayon staple fiber.
except solution dyed, in noncontinuous
form, not carded, not combed and not

1o okl | Eam PN
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otherwise processed, wholly of
filaments (except laminated filaments
and plexiform filaments), currently
classifiable under items 309.4320 and
309.4325 of the Tariff Schedules of the
United States Annotated. The review
covers Kemira Oy Sateri and the periods
March 1, 1983 through February 28, 1986,

United States Price

In calculating United Stales price the
Department used purchase price, as
defined in section 772 of the Tariff Act
of 1930 (“the Tariff Act”). Purchase price
was based on the delivered, packed
price to unrelated purchasers in the
United States. We made adjustments for
handling, inland freigh!, ocean freight
and insurance. No other adjustments
were claimed or allowed.

Foreign Market Value

In calculating foreign market value the
Department used home market price, as
defined in section 773 of the Tariff Act,
since there were sufficient sales of such
or similar merchandise in the home
market. Home market price was based
on the ex-factory price to unrelated
purchasers in the home market. We
made an adjustment for a cash discount.
No other adjustments were claimed or
allowed.

Preliminary Results of the Review

As a result of our comparison of
United States price to foreign market
value, we preliminarily determine that
the following margins exist:

Manutacturer Time period m
Kemita Oy Sateri ... 3/1/83-2/28/85 13.32

3/1/85-2/28/86 824

Interested parties may submit written
tomments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 5
days of the date of publication. Any
hearing, if requested, will be held 30
days after the date of publication or the
first workday thereafter. Any request for
an administrative protective order must

¢ made no later than 5 days after the
date of publication, The Department will
publish the final results of the
administrative review including the
results of its analysis of any such
tomments or hearing.

The Department shall determine, and
lhe'Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentages
stated above. The Department will issue

appraisement instructions directly to the
Customs Service.

Further, as provided for by section
751(a)(1) of the Tariff Act, a cash deposit
of estiamted antidumping duties of 8.24
percent shall be required. For any future
entries of this merchandise from a new
exporter not covered in this or prior
administrative reviews, whose first
shipments occurred after February 28,
1986 and who is unrelated to any
reviewed firm or any other previously
reviewed firm, a cash deposit of 9.24
percent shall be required.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.534).

Dated: December 31, 1988.
Gilbert B. Kaplan,

Depuly Assistant Secretary for Import
Administration.

[FR Doc. 87-473 Filed 1-8-87; 8:45 am]
BILLING CODE 3570-DS-M

[C~-351-021]

Certain Carbon Steel Products From
Brazil; Final Results of Countervailing
Duty Administrative Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of final results of
countervailing duty administrative
review,

SUMMARY: On October 31, 1988, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on certain carbon steel products from
Brazil. The review covers the period
February 10, 1984 through September 30,
1984 and 22 programs.

We gave interested parties an
opportunity to comment on the
preliminary results. After reviewing all
of the comments received, the
Department has determined the net
subsidy to be 9.14 percent ad valorem
for COSIPA, 39.98 percent ad valorem
for CSN, zero for USIMINAS, 38.45
percent for Maxitrade, and 21.13 percent
ad valorem for all other firms,
EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Richard C. Henderson or Lorenza
Olivas, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:
Background
On October 31, 1986, the Department

of Commerce (*‘the Department”)
published in the Federal Register (51 FR
39774) the preliminary results of its
administrative review of the
countervailing duty order on certain
carbon steel products from Brazil 49 FR
25655, June 22, 1984). We have now
completed the administrative review in
accordance with section 751 of the Tariff
Act of 1930 (“the Tariff Act").

Scope of Review

Imports covered by the review are
shipments of Brazilian certain carbon
steel products. Such merchandise is
currently classifiable under items
607.6610, 607.8710, 607.6720, 607.6730,
607.6740, 607.6742, 607.8320, 607.8342,
607.8350, 607.8355, and 607.8360, of the
Tariff Schedules of the United States
Annotated.

The review covers the period
February 10, 1884 through September 30,
1984 and 22 programs: (1) CACEX export
financing; (2) an income tax exemption
for export earnings: (3) the export credit
premium for the IPL (4) CIC-CRECE 14~
11 financing; (5) incentives for trading
companies (Resolution 843); (8) duty-free
treatment and tax exemption on
equipment used in export production
("CDI"); (7) FINEX {Resolutions 68 and
509); (8) government provision of equity;
(9) funding for expansion through IPI tax
rebates; (10) FINEP; (11) accelerated
depreciation for Brazilian-made capital
goods; (12) BEFIEX; (13) CIEX; (14)
financing for the storage of merchandise
destined for export (Resolution 330); (15)
FUNPAR,; (16) PROSIM; (17) loan
guarantees; (18) loan assumptions; (19)
labor subsidies for employees of state
enterprises; (20) subsidized electricity
used in steel production; (21) subsidized
port facilities; and (22) PROEX.

The review covers seven firms,
comprising three producers and four
trading companies. The three producers,
Companhia Siderurgica Paulista
(“COSIPA"), Companhia Siderurgica
Nacional ("CSN"), and Usinas
Siderurgicas de Minas Gerais, S.A.
(“USIMINAS”), as well as one trading
company, Maxitrade, received benefits
that are significantly different, as
provided for in section 706(a)(2) of the
Tariff Act of 1930, from the weighted-
average benefit for all firms. We have,
therefore, set company-specific rates for
those four firms.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received
comments from an importer, Voest-
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Alpine Trading USA Corporation, and
the Brazilian government.

Comment 1: The Brazilian government
argues that the Department should use
for its short-term loan benchmark the
annualized interest rate in effect on the
date that each loan was obtained
instead of the average annual rate in
effect during the review period. In a
high-inflation economy, such as exists in
Brazil, and average rate calculated over
the review period distorts the actual
interest differentials. Further, since the
number of loans in this case is small,
this approach will not create an
unworkable administrative burden.

Department's position: We disagree.
An average benchmark over the review
period may understate or overstate the
benefit on individual loans, but it will
accurately reflect the aggregate benefit
from preferential loans over the review
period because each company borrows
at a more or less constant rate
throughout the year.

Comment 2. The Brazilian government
contends that the Department should
use as its short-term loan benchmark the
average commercial bank lending rates
published by Morgan Guaranty Trust
Company in its World Financial
Markets instead of the average of
weekly trade bill discount figures
published in Analise/Business Trends.
Commercial bank lending practices are
most similar to Resolution 674/882
financing, the source of Morgan
Guaranty's figures.

Department’s position: We disagree.
The commercial bank lending rates
published by Morgan Guaranty Trust
Company are lending rates to prime
borrowers. As stated in the Subsidies
Appendix to the notice of final
affirmative countervailing duty
determination and order on certain cold-
rolled carbon steel flat-rolled products
from Argentina (49 FR 18006, April 26,
1984) (“the Subsidies Appendix"), we
use a national average benchmark
based on short-term financing available
to all firms, not just to prime borrowers.
We have found that trade bill
discounting more accurately reflects the
actual borrowing practice of most
Brazilian firms.

Comment 3: The Brazilian government
argues that the Department overstated
the short-term loan benchmark by
compounding monthly rates. If the
Department continues to use the annual
average for discounts of accounts
receivable, it should calculate a daily
rate, compound it for a 30-day period
and then multiply this rate by 12 to
annualize the benchmark. This
calculation would take into account the
monthly rollover of the principal.

Department’s position: We disagree.
We have found that commercial lending
in Brazil generally does not exceed 30
days and that most loans are rolled over
monthly. It is inappropriate to use
compounded daily rates, even if such
rates were available, because loans are
rolled over monthly, not daily.

Comment 4: The Brazilian government
believes that the Department should use
the guideline interest rates established
by the resolutions regarding the short-
term preferential export financing
programs instead of the actual interest
rates on each loan contract. Although
the actual lending experience of certain
firms may result in interest rates that
are lower than the guideline interest
rates, the lower rates are the result of
commercial practices, such as the large
volume of business conducted between
certain firms and banks, and not any
government action. Furthermore, since a
higher lending volume generates higher
costs for the firm, the Department
should include these costs in calculating
the effective preferential interest rate.

Department'’s position: We disagree.
Regardless of whether the costs of these
loans are higher or lower than the
guideline rates, the benefit received by
the companies' borrowing under this
program is the difference between what
they are paying and what they
otherwise would pay. Further, the
Brazilian government has provided no
evidence that an increased volume of
loan causes higher effective costs.

Comment 5: The Brazilian government
claims that, in calculating the short-term
interest rate benchmark, the Department
should not include the tax on financing
transactions (“the IOF"). The IOF is an
indirect tax on the financing of
physically incorporated inputs.
Considering the IOF tax to be an
integral part of the commercially-
available rate (Ze., considering
exemption from the tax to be a subsidy)
is contrary to the General Agreement on
Tariffs and Trade and U.S. law, both of
which permit the non-excessive rebate
of indirect taxes.

Department's position: We have
considered and rejected this argument in
other Brazilian countervailing duty
cases. See, e.g., Certain Castor O:l
Products from Brazil (48 FR 40534,
September 8, 1983).

Comment 6: The Brazilian government
claims that the Department incorrectly
allocated the benefits from the income
tax exemption for export earnings
program over export sales instead of
total sales. Since the program rebates
direct taxes, it is a domestic subsidy,
which requires the department to
allocate the benefit over total sales.

Department’s position: We disagree.
When the amount of benefit received
under a program is tied directly or
indirectly to a company’s level of
exports, that program is an export
subsidy. Under this program, exports are
necessary to receive a benefit, and the
level of exports determines the level of
benefit. Therefore, we will continue to
allocate benefits from this program over
export sales instead of total sales.

Comment 7: The Brazilian governmenl
argues that CIC-CREGE 14-11 loans are
not countervailable because they are
non-government loans granted in
accordance with commercial
considerations. Although the nominal
interest rates on these loans during the
review period were somewhat below the
commercial interest rates, commission
costs, collateral and foreign exchange
requirements effectively increased
nominal rates to the range of
commercial rates. Further, the
Department should not calculate a cash
deposit rate for this program because
the nominal rates on these loans now
approximate commercial rates.

Department’s position: The Brazilian
government has not provided adequate
information to allow us to consider this
loan program to be provided without
government direction or to be provided
on terms consistent with commerical
loans.

Comment 8: The Brazilian government
believes that the Industrial Development
Council's (“CDI") Decree Law 1428,
which allows import duty exemptions on
Brazilian-made capital equipment, is not
limited to an industry or group of
industries, and is therefore not
countervailable.

Department’s position: We disagree.
We have found that CDI benefits are
provided by the government to specific
industries. See, Certain Carbon Stee!
Products from Brazil (49 FR 17988, April
26, 1984).

Comment 9: The Brazilian government
believes that FINEX financing under
Resolution 68 and 509 is not
countervailable because the program is
consistent with the Arrangement on
Guidelines for Officially Supported
Export Credits (“the Arrangement”),
which is not considered an illegal export
subsidy under item (k) of the Illustrative
List of Export Subsidies annexed to the
Agreement on Interpretation and
Application of Articles VI, XVI, and
XXIII of the General Agreement on
Tariffs and Trade (“the Subsidies
Code").

Department’s Position: We disagee.
Since the FINEX loans in this case are
short-term loans, they are not covered
by the Arrangement and, hence, do not
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fall within the second paragraph of item
(k).

Comment 10: The Brazilian
government contends that U.S.
importers would normally obtain import
financing at LIBOR or the U.S. prime
rate, not at the rates reported in the U.S.
Federal Reserve Bulletin. Therefore, the
Department should change the
benchmark for FINEX importer
financing. If the Department continues
to use the Federal Reserve rate as a
benchmark, the Brazilian government
believes that the benchmark should not
be based on the upper limit of the
interquartile range, but rather on the
average of the upper and lower limits.

Department’s Position: We disagree.
The Federal Reserve rates are an
appropriate measure of the national
average commercial rates available to
U.S. importers. The Brazilian
government has not provided any proof
that an average importer in the United
States would have access to either trade
or working capital financing at LIBOR or
U.S. prime rates.

In calculating the benchmark, we used
the weighted-average interest rates on
loans of less than one million dollars,
not the upper limit of the interquartile
range.

Comment 11: The Brazilian
government contends that the
Department should have used
discounting operations under
Communication 331, rather than
Resolution 63 loans, as the basis for the
FINEX export financing benchmark. The
terms and commitments associated with
Communication 331 discount operations
more closely approximate the FINEX
export financing discounting operations.

. Department’s Position: We disagree.
Communication 331 discount operations
generally have a duration of much less
than 180 days. In contrast, Resolution 63
loans, with 180-day terms, more closely
approximate the terms, commitments,
and duration of FINEX export financing,

Comment 12: The Brazilian
government argues that the Department,
inits calculation of benefits from
importer and exporter FINEX financing,
should not have included the
commission, which is paid to the lending
bank by CACEX. The Brazilian
government believes that, since the
tommission is negotiated between the
lender and borrower at arm’s length, it is
80ve'rned by commercial considerations,
and is, therefore, not countervailable.

Department’s Position: We disagree.
The benefit received by the companies'

orrowing under this program is the
difference between what they are
Paying and what they otherwise would
bay. Therefore, we have included the

portion of the commission that is passed
on to borrowers.

Comment 13: The Brazilian
government argues that the IPI rebate
program under Decree Law 1547 is not
countervailable. As originally enacted,
the value-added tax applied to all
domestic sales transactions, but it now
applies to only fourteen industries,
including steel. Because these industries
are subject to the IPI while others are
not, the reduction of the IPI for any of
those industries cannot be considered a
subsidy.

Department’s Position: We disagree.
The IPI rebates do not directly reduce
taxes paid by steel producers. Instead,
the same amount of IPI tax is applied to
all steel products, but only companies
that produce certain priority products
and companies whose expansion
projects are government-approved may
receive the rebates. For example,
manufacturers of steel products such as
welded pipe and tube are not eligible for
the rebates. Therefore, there is no one-
to-one correspondence between taxes
paid and the IPI rebate. Moreover, we
do not have information on the amount
of rebates in other industries or on the
exceptions within those industries.

Comment 14: The Brazilian
government believes that, having
incorrectly found IPI rebates under
Decree Law 1547 countervailable, the
Department then incorrectly calculated
the benefit for the companies found to
be uncreditworthy by adding a risk
premium to the maximum discount rate.
The maximum discount rate already
includes a risk premium and is based on
compensating balances, which the
Department has determined are not
required in Brazil.

Department's Position: We disagree,
In accordance with the Subsidies
Appendix, we have calculated a
discount rate for uncreditworthy
companies by adding a risk premium to
the highest commercial interest rate that
a creditworthy borrower would have to
pay. The maximum rate for discounting
accounts receivable, which includes
compensating balances, is the highest
commercial interest rate applicable to
creditworthy borrowers. The addition of
a risk premium to this rate reflects the
additional risk in lending to an
uncreditworthy firm.

Comment 15: The Brazilian
government contends that the
Department has sufficient evidence to
find the FINEP long-term loan program
generally available and, therefore, not
countervailable. If the Department
continues to find these loans
countervailable, the benchmark should
be the company-specific long-term
interest rate in effect when the loans

were taken out. In addition, the
Department should not calculate a
subsidy for any funds received under
this program from the International
Bank for Reconstruction and
Development (“IBRD").

Department's position: We disagree
with the first point. During verification,
we requested industry-specific FINEP
loan information, including data on the
relative economic size of, and amounts
received by, each industry for the past
six years. Although we obtained
information on various industries that
received FINEP loans, the Brazilian
government did not break down the
amounts provided for those industries.
Therefore, we do not have sufficient
information to find the FINEP long-term
loans are not specifically provided to
more than a specific enterprise or
industry or group of enterprises or
industries.

We agree that a company-specific
loan benchmark is appropriate. We have
recalculated the benefit and find no
change in the subsidy rate. Finally, we
did not include any IBRD funds received
in calculating the benefit for this
program.

Comment 16: The Brazilian
government believes that, since sales
from producers to trading companies are
made at arm's length, the Department
inappropriately assumed that the
subsidies given to producers also confer
subsidies on trading companies and
service centers. If the Department
believes that subsidies on this
merchandise were passed through from
the producers to the trading companies
and service centers, it should have used
an upstream subsidy test to determine
the benefit. If the Department continues
to assume that subsidies given to
producers also confer subsidies on
trading companies and service centers,
it should weight the benefits received by
each trading company and service
center by the amount purchased from
each producer.

Department’s position: The upstream
subsidy provision of the Act, 19 U.S.C.
section 1677-1, only applies to situations
involving an input product. (See, final
affirmative countervailing duty
determination on live swine and fresh
chilled and frozen pork products from
Canada (50 FR 25097, June 17, 1985)).
The products which are sold to the
trading companies or the service center
in this case are not inputs, rather they
are products which are at or near the
final stage of processing. All the trading
companies or the service centers do is
prepare these products for the next
customer. The amount of value added by
the trading company or the service
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center is minimal. Thus, since we
determine that this situation is not one
involving inputs, we determine that the
upstream subsidy provision of the Act is
not applicable. Nor does the fact that
the sale from the producer to the trading
company is an arm'’s length transaction
alter this conclusion.

Comment 17: The Brazilian
government argues that the Department
incorrectly determined that COSIPA and
CSN were not equityworthy from 1977-
1984 and that USIMINAS was not
equityworthy from 1980-1984 because
the Department evaluated government
investments by SIDERBRAS from the
point of view of a private outside
investor instead of a private owner-
investor. The Brazilian government
argues that its motive, as an owner-
investor, is to maximize average returns
on its past and future investments in
each company, not to maximize
marginal returns on investments as an
outside investor would. Therefore, it is
unreasonable to expect SIDERBRAS to
treat past equity infusions as sunk costs.

The Brazilian government contends
that the equity infusions in these years
are directly tied to the massive long-
term Stage Il expansion projects
undertaken by each firm. The
government's decision to invest in Stage
III was made in 1975. The decision relied
on favorable long-term domestic and
international market projections and
World Bank appraisals which showed
favorable financial returns for the
projects. The Brazilian government
contends that if it no longer provided
equity, consequently forcing the stage III
projects to a halt, it would forego the
future benefits from the expansion
project, and therefore, realize no return
on its past investments.

Department’s position: We disagree.
Both a raticnal outside investor and a
rational owner-investor make
investment decisions at the margin. The
relevant question for both investors is:
What is the marginal rate of return on
each cruzeiro invested? An investor in
the Brazilian steel companies does not
ignore the potential return from the
assets that the companies have already
acquired. The potential for a favorable
return from those assets is an integral
part of the investment calculus.
However, a rational investor does not
let the value of past investments affect
present or future investment decisions.
The decision to invest is only dependent
on the marginal return expected from
each additional equity infusion.
Therefore, new equity infusions
contemplated by investors such as the
Brazilian government should not be

affected by past investments or sunk
costs.

We do not dispute the findings of the
long-term market projections or World
Bank project reports made in 1875. The
Brazilian government designed the Stage
111 expansion projects as a keystone in
its Second National Development Plan
(1971-1979). The plan explicitly called
for steel investments with the objective
of national self-sufficiency by 1978. With
an anticipated completion date of 1979,
Stage 11l was designed to supply steel
for the Development Plan’s large public
sector investment program. The decision
to sign the contracts for Stage Il was
based on the national goal of public
welfare maximization and not
necessarily on commercial
considerations.

Although the decision to invest was
made in 1975, actual construction began
in the late 1970s. By that time, the
investment climate had deteriorated,
international markets for steel began to
decline, and public sector investment
dried up. Stage 11l may still have yielded
positive financial returns despite the
financial and economic conditions at the
time. However, because a sufficient rate
of return on equity depends on the
performance of the firm as a whole, an
investor will invest based on the rate of
return for the entire firm, not the rate of
return for an individual project such as
Stage 111

Current and anticipated future
economic conditions and the effects of
massive expansion projects on the steel
companies are just as important as
projected long-term markets in an
investor's prediction of each company’s
long-term viability, and therefore, the
decision to invest in the companies.
Consistent with the desire to maximize
overall profits, a rational owner-investor
must constantly reevaluate projects
such as Stage III in light of other
investment opportunities before
determining whether those projects
should be continued, delayed or
abandoned.

Comment 18: The Bazilian government
argues that the Department's evaluation
of the performance of COSIPA, CSN and
USIMINAS during the Stage III
expansion program was short-sighted in
that it incorrectly focused on financial
performance instead of current
operating performance. The
Department's reliance on both short-
term static financial ratios and overall
operating performance is an insufficient
measure of long-run investment
potential and future company
performance.

If the Department continues to depend
on short-term indicators, it should adjust

each company's overall operating
performance by eliminating non-
productive assets (i.e., assets under
construction) and related liabilities from
the calculation of the financial ratios.
When made, these adjustments reveal s
healthy current operating performance
for the three companies during the
periods the Department found the
companies not equityworthy. More
importantly, such adjustments show
strong profit margins and asset turnover,
current operating performance measures
which are fundamental determinants in
the rate of return on equity.

The Brazilian government contends
that the economic constraints existing in
the late 1970s and early 1980s, such as
government price controls on steel,
supplier price increases, high real
domestic and international interest
rates, a temporary cyclical downturn in
the steel market, and lower-than-
expected government equity infusions
were unanticipated transient problems
that were insufficient to cause
SIDERBRAS to abandon its long-term
investment plans. These transient
problems and their effects on the
companies are relatively unimportant
because they do not have a direct
bearing on the companies long-term
prospects.

The Brazilian government believes
that the logical conclusion from the
equityworthiness evaluation is that the
only problem faced by the firms was
undercapitalization, or a lack of equity
infusions. Therefore, the Brazilian
government believes that SIDERBRAS
should have infused more, not less,
equity into the companies.

Department’s position: We disagree.
the most significant factor in
determining the required rate of return
on an investment is the degree of risk.
The greater the risk of the investment,
the higher the expected rate of return
must be. The decision to invest balances
risk against the expected rate of return.
From the point of view of an investor,
the purchase of equity is highly risky
compared to other types of investmenis.

In contemplating an equity purchase,
an investor will evaluate past and
present company performance,
anticipated future economic conditions.
and overall investment climate.
Important determinants in the -
evaluation include the financial stability
of the company (e.g., asset structure,
funding sources, and risk of insolvencyk
past earnings, and the amount of
financial leverage in the company's
capital structure, Therefore, we disagree
with the Brazilian government that
present and past performance indicators
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are relatively unimportant in an
investment decision.

Investors will also assess the
potential future performance of the
company. In this case, the Brazilian
government undertook a massive
expansion program designed to exploit
the projected increase in the demand for
steel. In evaluating the equityworthiness
of the three companies, we do not rely
exclusively on the future prospects of
the expansion projects. We also cannot
ignore, just as an investor would not
have ignored, the effects of such an
expansion on each company’s present
operations and future viability. An
investor purchases equity based on the
rate of return of the firm as a whole, not
on the financial returns from a specific
project,

From an investor's point of view, there
is no relevant distinction between
financial and operating results. To see
clearly the relationship between
operating and financial results, we look
lo the rate of return on equity, which is
primarily a function of three variables:
profit margin (income/sales), asset
turnover (sales/assets), and financial
leverage (assets/equity).

Evaluation on the basis of current
operating results (profit margin and
asset turnover), without considering
non-operational assets and
accompanying liabilities, may be an
appropriate approach for managing or
analyzing profit centers within a
company. An investor, however, is
concerned with the company’s overall
performance. To do otherwise, an
investor would be ignoring the effects of
the Stage III expansion program on the
tompany. Non-performing assets not
only drag down overall operating
performance, but the chance that they
might never come on-stream creates
additional uncertainty for future
earnings and therefore increases the risk
of the investment,

The rate of return on equity equation
ows the fundamental interrelationship
be;:ween financial performance

(financial leverage) and operating
performance (profit margin and asset
lurnover). The decision to continue

Stage Il in the face of inadequate equity
iniusions from the Brazilian government
leads to substantial increases in each
tompany’s financial leverage. There is a
direct relationship between financial
leverage and earnings variability.
Therefore, both are also directly related
10 investment risk. ‘

In the late 1970s and early 1980s, the
Brazilian steel industry was
characterized by Stage 111 construction
delays, marginal or negative earnings,
and a mounting economic and financial
Grisis. The lack of funding in the

sh

industry became critical. (The Brazilian
government had a history of
underfunding steel expansion projects.)
By 1982, the three companies would
have required 3 billion dollars in equity
to correct their financial positions.
Although it is now clear that the
companies were severely
undercapitalized, we cannot base our
equityworthiness decision on what the
financial standing of the companies
might have been if this were not the
case.

The three companies had a uniform
response to the conditions in the late
1970s: they contracted variable-rate debt
at a time of high real interest rates, and
they used increasing amounts of short-
term debt. Not only were the companies
undercapitalized, but they mismatched
long-term assets with expensive short-
term debt.

During this time, an investor would
have found that the steel companies
were incapable of covering the
additional debt expense with internally
generated funds. The steel companies
had a low probability of increasing
earnings over the short- and medium-
term from domestic sales because of the
squeeze between supplier price
increases and the government's policy of
steel price suppression, Further, it
became increasingly evident that there
was a long-term decline in the world-
wide demand for steel, continuing the
depression of steel prices in the
international market,

A project such as Stage III can have
future positive returns only if the
company does not become insolvent. In
this case, the continuation of Stage III
severely jeopardized the companies'
financial standing. Even if we disregard
profit margins and asset turnover, we
cannct disregard the adverse effects of
increased financial leverage on the
companies’ equity standing. The
additional risk in the three highly
leveraged companies would have
dissuaded any private investor from
purchasing equity in these Brazilian
steel firms during the periods we
consider them not to be equityworthy,

Final Results of Review

After reviewing all of the comments
received, we determine the net subsidy
to be 9.14 percent ad valorem for
COSIPA, 39.98 percent ad valorem for
CSN, zero for USIMINAS, 38.45 percent
for Maxitrade, and 21.13 percent ad
valorem for all other firms for the period
of review, the same as in the preliminary
results.

The Department will, therefore,
instruct the Customs Service to assess
countervailing duties of 9.14 percent ad
valorem for COSIPA, 39.98 percent ad

valorem for CSN, zero for UNIMINAS,
38.45 percent for Maxitrade, and 21.13
percent ad valorem for all other firms of
the f.0.b. invoice price on all shipments
of this merchandise entered, or
withdrawn from warehouse, for
consumption on or after February 10,
1984 and on or before September 30,
1984.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.10 of the Commerce
Regulations (19 CFR 355.10).

Dated: December 31, 1986.
Gilbert B. Kaplan,

Deputy Assistant Secretary, Import
Administration.

[FR Doc. 87-474 Filed 1-8-87; 8:45 am)
BILLING CODE 3510-DS-M

[C-427-016]

Industrial Nitrocellulose From France;
Final Resuits of Countervailing Duty
Administrative Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On February 13, 1986, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on industrial nitrocellulose from France.
The review covers the period March 22,
1983 through December 31, 1983 and 12
programs.

We gave interested parties an
opportunity to comment on the
preliminary results. After reviewing all
of the comments received, we have
determined the net subsidy for the
period of review to be 0.37 percent ad
valorem.

EFFECTIVE DATE: January 9, 1987.

FOR FURTHER INFORMATION CONTACT:
Bernard Carreau or David Layton, Office
of Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230;
telephone (202) 377-2786.
SUPPLEMENTARY INFORMATION:

Background

On February 13, 1986, the Department
of Commerce (“the Department”)
published in the Federal Register (51 FR
5386) the preliminary results of its
administrative review of the
countervailing duty order on industrial
nitrocellulose from France (48 FR 28521,
June 22, 1983). The Department has now




834

Federal Register / Vol. 52, No. 6 / Friday, January 9, 1987 / Notices

completed that administrative review in
accordance with section 751 of the Tariff
Act of 1930 (“the Tariff Act”).

Scope of Review

Imports covered by the review are
shipments of French industrial
nitrocellulose containing between 10.8
and 12.2 percent nitrogen, not explosive
grade nitrocellulose which contains over
12.2 percent nitrogen. Such merchandise
is currently classifiable as cellulosic
plastic materials, other than cellulose
acetate, under item 445.2500 of the Tariff
Schedules of the United States
Annotated (“TSUSA").

The review covers the period March
22, 1983 through December 31, 1983 and
12 programs: (1) Cross-subsidization
through military sales; (2) a grant from
the Ministry of Defense; (3) a grant from
DATAR; (4) the assumption of labor
costs for civil servants; (5) increased
government equity; (6) raw material
purchases from government-owned
firms; (7) the assumption of labor costs
by the FNE; (8) research and
development assistance; (9) financing
from the Fonds de Developpement
Economique et Social; (10) loans from
Credit National; (11) financing from the
Caisse des Depots et Consignations; and
(12) loans from the Ministry of Research
and Industry.

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results. We
received written comments from the
petitioner, Hercules, Inc., and from the
respondents, the Government of France
and the Societe Nationale des Poudres
et Explosifs (“SNPE").

Comment 1: Hercules disputes the
Department's statement that it would be
inconsistent with the legislative history
of the countervailing duty law to
allocate to industrial nitrocellulose
benefits clearly tied to military
nitrocellulose. Hercules contends that
the Department ignored both the
legislative intent of the Tariff Act and
administrative precedent in its analysis
of possible indirect subsidies to SNPE's
industrial nitrocellulose production from
the excess profits purportedly made on
military nitrocellulose. The Department
cites no legislative justification for its
treatment of the issue.

The legislative history of the Tariff
Act indicates that Congress intended
that the Department interpret the
countervailing duty law in a broad,
flexible, and creative manner. Section
701(a) of the Tariff Act requires
Commerce to impose countervailing
duties on products benefiting from both
direct and indirect subsidies. Congress
emphasized that the term “subsidy”

defined in section 771(5) of the Tariff
Act must not be treated as a static
concept. Its definition must evolve in
order to counteract new types of
government action that distort market
forces and place U.S. companies at a
competitive disadvantage.

Contrary to the intent of the Tariff
Act, the Department applied a narow
and restrictive interpretation of the
concept of countervailing subsidy to the
cross-subsidization issue. ore,
the courts have held that the
Department must be concerned with the
effects of a particular government
program, not its nominal form. The
Tariff Act is concerned exclusively with
the unfair competitive effect of a benefit,
not the government’s supposed infent in
providing the benefit.

SNPE states that the Department was
correct in determining that, even if there
were a benefit from excessive prices for
military nitrocellulose, it would not
affect nitrocellulose. Hercules' novel
theory of cross-subsidization is contrary
to Congressional intent. In the case of
SNPE, there is no clear connection
between the alleged subsidy provided
and the product exported. Upstream
subsidization marks the outer limit of
what constitutes a subsidy under the
Tariff Act. The alleged cross-
subsidization does not fit in this
category.

Department’s position: We agree that
the countervailing duty law requires the
Department to countervail indirect
subsidies, to construe the term
“subsidy” broadly, and to measure the
actual amount of countervailable
benefits. However, these requirements
must be interpreted along with other
provisions and purposes of the law.

While Congress did not intend that
the countervailing duty law be applied
in a narrow and restrictive fashion, it
also did not intend that the law be
applied without regard to statutory
guidelines, international obligations, and
administrative precedents. We believe
that we have applied the countervailing
duty law in as broad and flexible a
manner as the circumstances of this
case permit. Having considered cross-
subsidization from various viewpoints,
we conclude that it does not occur with
respect to industrial nitrocellulose (see,
Department's Position on Comment 3).
We will in general consider cross-
subsidization as a potential subsidy, but
we are not doing so here based on the
facts of this case.

The legislative history is not silent
with regard to the appropriate allocation
of benefits. In their remarks on the
calculation of the “net subsidy," the
House Ways and Means Committee and
the Senate Finance Committee stated

that subsidies in the form of the
provision of capital equipment or plants,
and nonrecurring grants and loans, are
to be related to, and allocated over, the
production or exportation of products
which benefit from those subsidies.
Production subsidies such as these are
even more distantly linked to a
particular product than the payment of
excessive prices would be. The House
Ways and Means Committee stated:
Definition of “Net Subsidy."
. . . There is, however, a special problem
with regard to subsidies which provide an
enterprise with capital equipment or a plant.
In such cases, the net amount of the subsidy
should be amortized over a reasonable
period, following the beginning of full scale
commercial operation of the equipment or
plant, and assessed /n relation to the
products produced with such equipment or
plant during such a period. Furthermore, in
calculating the ad valorem effect of non-
recurring subsidy grants or loans, reasonable
methods of allocating the value of such
subsidies over the production or exportation
of products benefiting from them will be
used.

H. Rep. No. 317, 96th Cong. 1st Sess. 74
75 (1979) (emphasis added). The Senate
Finance Committee Report contains
nearly identical language:

Net Subsidy (Section 771 (8))

. . . There is a special problem in determining
the gross subsidy with respect to a product in
the case of nonrecurring subsidy grants or
loans, such as those which aid an enterprise
in acquiring capital equipment or a plant.
Reasonable methods of allocating the value
of such subsidies over the production or
exportation of the products benefiting from
the subsidy must be used.

S. Rep. No. 249, 96th Cong., 1st Sess. 85
(1979) (emphasis added).

The single most important principle
that both committees stressed here was
that the Department should reasonably
allocate subsidies to the products that
they benefit. It is reasonable to allocate
fully to products under review benefits
directly tied to those products (rather
than diluting the benefit by allocating !
over total sales). It is also reasonable
not to allocate to products under review
benefits tied directly to products outside
the scope of review. We believe that iti$
eminently reasonable not to allocate the
potential benefit from allegedly
excessive prices for military
nitrocellulose to industrial
nitrocellulose.

Allegedly excessive prices on military
nitrocellulose would provide an
incentive to produce and sell only that
product. It is unreasonable and counter
intuitive to conclude that SNPE would
want to produce and sell more indutrial
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nitrocellulose if military nitrocellulose
commanded a higher price.

Finally, we did not concentrate
exclusively on the intent of the alleged
payment of excessive prices for military
nitrocellulose in determining that cross-
subsidization does not occur. Rather, we
considered the effect of such a practice
and concluded that it would encourage
the production and sale of military
nitrocellulose, a product not under
investigation. We made clear in the
preliminary results that only in those
limited circumstances where the effect
of a program is not demonstrable might
we consider the intent to subsidize to be
a surrogate for the effect of a subsidy.

The main issue, however, is not
whether we have considered the intent
or the effect, but whether we have
appropriately and reasonably allocated
the benefits. To the extent that our
conclusions regarding tied benefits rely
in some measure on intent, our position
in this case is consistent with
administrative precedent. Whenever we
allocate a benefit tied to a product under
investigation only to that product, there
is an implicit assumption that the
benefit is intended to affect only that
product. Yet, some would argue that
since money is fungible, any funds
obtained under a particular program
effectively enter into a pool of cash that
can be drawn upon for use in any other
product line. Even if there is very strict
government control over the use of the
funds, one could still argue that the
effect of the government funds is to free
up private money for use in other areas
of the company, so that there would still
be an indirect benefit to the company's
total production. As noted in our
preliminary results, the extreme
extension of this line of reasoning is to
allocate all benefits, regardless of their
intent or effect, over a company'’s total
sales. This practice raises the specter of
having to dilute benefits (perhaps to de
minimis levels) that we know are tied to
prqducts under investigation.

So, while the tying of benefits may
Seem inequitable at times, the
alternative “fungibility of money"
approach is even more troublesome.

oreover, to waver between the two
POhgies only encourages interested
Parties to insist that we tie benefits to
Particular products in some cases but
ot in others, an approach that defies
feason, logic, and fairness.

Given the inherent complexities
toncerning the effects of government

unds on a particular product, we
behgvg that our policy stated in the
Preliminary results js the most
reasonable one. We will not allocate
benefl_ts tied to a product not under
Investigation over a product under

investigation unless we have a clear
reason to believe that such a benefit
encourages the production or export to
the United States of the product under
investigation. We have no such
indication in this case. Therefore, we
believe that our conclusion regarding
cross-subsidization is reasonable and
that it is consistent with Congressional
intent.

Comment 2: Hercules contends that
the Department contradicted its own
precedents in its preliminary results by
concluding that potential benefits from
excessive profits on sales of military
nitrocellulose to the French government
would not benefit the product under
investigation, industrial nitrocellulose.
Hercules cites four cases to demonstrate
that the Department usually takes a
different approach to this issue.

In the final affirmative countervailing
duty determination on certain carbon
steel products from Brazil (49 FR 17988,
April 26, 1984), the Department found
that value-added tax rebates on
domestic steel sales conferred a
countervailable subsidy on steel
exports. In the final affirmative
countervailing duty determination and
order on cold-rolled carbon steel flat-
rolled products from Argentina (49 FR
18006, April 26, 1984), the Department
countervailed import duty exemptions
that were tied only to domestic
production. In the preliminary results of
administrative review on viscose rayon
staple fiber from Sweden (48 FR 24183,
May 31, 1983), the Department
determined that certain grants and
interest-free loans that the Swedish
government provided to establish
production capacity for military
production also conferred a
countervailable subsidy on the
production of civilian rayon. Finally, in
the final affirmative countervailing duty
determinations on stainless steel sheet,
strip, and plate from the United
Kingdom (48 FR 19048, April 27, 1983),
the Department found that funds
provided by the British government to
British Steel Corp. to close redundant
production facilities and purchase
certain assets unrelated to the
production or export of stainless steel
indirectly conferred a countervailable
subsidy on the merchandise under
investigation.

SNPE maintains that the Department
has consistently avoided imputing
benefits given on a product not under
investigation to the product under
investigation. The cases cited by
Hercules are inapposite because they
deal with the allocation of domestic
subsidies linked to the products actually
under investigation. In the final
affirmative countervailing duty

determination on fuel ethanol from
Brazil (51 FR 3361, January 27, 1986), the
Department rejected the contention that
it should compare the profitability of the
product under investigation with that of
other product lines in order to determine
whether an equity investment was
consistent with commercial
considerations. Under this rationale, the
Department stated that “any product
line which achieved less than the
average rate of return for the company
as a whole would be considered as
benefiting from the more profitable
product lines. This leads to the absurd
result that half of the company’s
activities are potentially subsidized."

Department’s position: Far from
contradicting our position in the
preliminary results, the Department's
precedents support the principle that
benefits tied to a product not under
investigation should be allocated only
over that product unless there is a clear
reason to believe that such a benefit
encourages the production or export to
the United States of the merchandise
under investigation. The four cases that
Hercules cites do not demonstrate that
we have contradicted our own
precedents. On the contrary, the four
cases are either irrelevant to, or
consistent with, our determination.

In certain carbon steel products from
Brazil, we countervailed IPI tax rebates
because we considered them to be
passed on from the parent company to
its subsidiaries in the form of equity
infusions. We allocate the benefit from
equity infusions over a company’s total
sales. In other Brazilian cases, we have
found that IPI rebates are not directly
tied to domestic sales. The taxes go into
a fund that the Brazilian government
disburses at it discretion. A firm does
not necessarily receive more rebates if it
sells more domestically.

In carbon steel products from
Argentina, we countervailed import duty
exemptions on raw materials used in
carbon steel, the product under review.
We treated the exemptions as a
domestic subsidy and allocated the
benefit over the companies’ total sales.
Hercules has misunderstood the
operation and purpose of the import
duty exemption scheme. Argentine law
allows import duty exemptions on raw
materials when there is no domestic
production or insufficient domestic
production to meet domestic demand.
The issue is not, as Hercules suggests,
whether this program is intended as an
incentive to develop Argentina's
domestic steel production, but whether
the benefit accrues only to domestic
sales. The program in no way provides
an incentive to sell exclusively in the
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domestic market. Export sales may just
as well contain raw materials that were
exempt from import duties.

In viscose rayon staple fiber from
Sweden, we allocated the benefit from
interest-free loans used to produce a
modal fiber plant over both modal fiber
(a product under investigation but not
exported to the United States) and
regular fiber (a product under
investigation that was actually exported
to the United States) only after we
obtained evidence that the modal fiber
plant had been modified to produce
regular fiber as well as modal fiber. In
our two prior reviews, we had allocated
the benefit only over modal fiber
because the benefit was tied to that
product and we had no reason to believe
that the benefit encouraged the
production or export to the United
States of regular fiber.

In stainless steel sheet, strip, and
plate from the United Kingdom, the
government funds purportedly used to
close redundant production facilities or
purchase assets unrelated to stainless
steel were in the form of equity
infusions. We have repeatedly held that
equity infusions benefit all aspects of a
firm’s activities. We therefore allocated
the benefit over the company's total
sales.

We have recently taken the position
that benefits tied solely to domestic
sales of a product under investigation
are not countervailable. In the final
affirmative countervailing duty
determination on porcelain-on-steel
cooking ware from Mexico (51 FR 36447,
October 10, 1986), we found that
FOMEX Frontier loans were not
countervailable because they were tied
to domestic sales. Therefore, they do not
benefit the production or export of the
subject merchandise to the United
States. Since SNPE does not sell military
nitrocellulose to the United States, any
potentially excessive prices on military
nitrocellulose are not countervailable.
Therefore, the benefit from alleged
excessive prices for military
nitrocellulose would not affect industrial
nitrocellulose on two accounts: it would
be tied to non-U.S. sales and to a
product not under investigation.

In numerous cases, Commerce and the
Treasury Department have tied benefits
to certain products or markets. See, e.g.,
certain fish from Canada (44 FR 1372,
January 5, 1979); paper-making
machinery from Finland (44 FR 10451,
February 20, 1979); certain steel
products from Belgium (47 FR 39304,
September 7, 1982); certain steel
products from South Africa (47 FR 39379,
September 7, 1982); certain steel wire
rod from Belgium (47 FR 42403,
September 27, 1982); float grass from

Italy (47 FR 56160, December 15, 1982);
galvanized steel wire strand from South
Africa (48 FR 19451, April 29, 1983);
certain table wine from France (49 FR
6779, February 23, 1984); certain table
wine from Italy (49 FR 6778, February 23,
1984); unprocessed float glass from
Mexico (49 FR 7264, February 28, 1984);
castor oil products from Brazil (49 FR
9921, March 186, 1984); amoxicillin
trihydrate from Spain (49 FR 12730,
March 30, 1984); ampicillin trihydrate
from Spain (49 FR 12731, March 30, 1984;
bicycle tires and tubes from Taiwan (49
FR 14777, April 13, 1984); and cotton
yarn from Brazil (49 FR 15250, April 18,
1984).

Comment 3: Hercules contends that
the Department neglected its legal
obligations by failing to investigate the
facts surrounding cross-subsidization.
Instead, the Department employed a sort
of circular logic: it neglected to request
pertinent data on the cost of production
and sales of military nitrocellulose and
then concluded it was unable to
determine that cross-subsidization
occurred because there was no evidence
to support allegations that SNPE made
excess profits on military sales or that
those excess profits were then
transferred to industrial nitrocellulose.

In the course of an administrative
review, the Tariff Act and Commerce
Regulations mandate a review of each
practice found to be a subsidy in the
original investigation. The Department
failed to request data on military
nitrocellulose apparently because the
French government previously thwarted
the Department's efforts to obtain such
data during the original investigation.
Therefore, the Department's decision in
this review is not based on complete
information.

Hercules contends that nothing has
occurred since the time of the original
final determination that should alter the
Department’s position in that
determination that “in the face of the
allegation that industrial nitrocellulose
production receives indirect subsidies
through military sales, and in view of
the fact that industrial nitrocellulose is a
co-product of military grade
nitrocellulose, the Department must
carry out its charge to investigate
petitioner's claim” (48 FR 11976, March
22, 1983).

The assumption that profits from
SNPE's military sales benefit only
military production is not supported by
the actual situation of the company.
SNPE is an established producer of
military nitrocellulose in France. Its
customer for military nitrocellulose, the
French military, is essentially a
peacetime force and, as such, probably
has a finite demand for the product.

Given this fixed demand for military
nitrocellulose and the pre-established
production facilities of SNPE, the
possible excess profits from military
sales cannot be incentives to expand
military nitrocellulose production
(unless there are customers outside of
France).

Further, due to French government
ownership of a large portion of SNPE,
the company is a de facto subsidiary of
the government despite its formal
independence. Military sales are in
effect an internal transfer between
parent and subsidiary. The
Department's assumption that SNPE's
high profits for military nitrocellulose
accrue only to military production might
be valid only if SNPE were not owned
by the government. Under the actual
circumstances however, the French
government essentially pays itself for
military nitrocellulose. It seems
questionable that the government would
pay itself excessive prices through its
subsidiary for a product that has a finite
demand and sufficient production
capacity if the subsidy can benefit only
that product. It is more likely that the
excess profits confer benefits on other
sectors of SNPE where there is potential
for expansion.

In this context, the Deparment should
request more detailed information on
military nitrocellulose production and
sales prior to making its final decision
on the cross-subsidization issue. Even if
the Department's conclusion on cross-
subsidization in the preliminary results
was correct, it was based on facts in the
record.

SNPE argues first that, contrary to
Hercules' statements, industrial
nitrocellulose and military nitrocellulose
are not co-products. They have different
production lines and processes. Thus, a
benefit to the production of military
nitrocellulose would not directly affect
the production of industrial
nitrocellulose,

SNPE states that the Department
checked the allegation of cross-
subsidization with a complete cost of
production analysis of industrial
nitrocellulose. The investigation .
established that there was no economic
or business reason for supporting
industrial nitrocellulose production
through military sales. It is therefore
impossible to conclude that industrial
nitrocellulose is cross-subsidized.

The Government of France states that
military nitrocellulose production and
sales data involve military secrets and
national security. SNPE would be
subject to criminal penalties for
revealing such information. The
government has a legitimate claim of
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national security, which is sanctioned
by Article XX1 of the General
Agreement on Tariffs and Trade (“the
GATT"). The Department should not
draw an adverse inference from SNPE's
refusal to provide this information.

Department’s position: We disagree
with Hercules' position. Consistent with
our legal obligations, we have reviewed
each practice, including cross-
subsidization, found to be a subsidy in
the original investigation. We
acknowledge that cross-subsidization is
potentially countervailable, and we will
in general consider this issue in other
cases, but we find that cross-
subsidization does not confer a benefit
here based on the facts of this case. Our
conclusions regarding cross-
subsidization are based on the facts that
are in the record, which includes all of
the information that we requested from
the French government and SNPE during
this review,

We did not request information on
sales of military nitrocellulose because
we recognize the right of the French
government to withhold, under certain
tircumstances, information that is vital
lo its national security.

As stated in our final determination
(48 FR 11972):

In our view, while national security
considerations cannot serve as a blanket
excuse for non-cooperation, nor for non-
compliance with or countervailing duty and
antidumping laws, the legitimate national
security interests of a respondent government
must be taken into account in any decision

regarding what constitutes best information
available.

Our position on this issue has been
clear and unequivocal throughout this
proceeding, In our final determination,
we made adverse assumptions based
not on the French government's refusal
o provide information on military
nitrocellulose, but on its refusal to
provide information on the cost of
production of industrial nitrocellulose.
We believed at the time that the cost of
Production information would provide a
reasonable basis for determining
whether industrial nitrocellulose was
be_mg subsidized from earnings on
military sales,

In this review, both the French
8overnment and SNPE fully cooperated
wnth. the Department. We requested,
feceived, and verified complete date on
the cost of production of industrial
tltrocellulose, Although we found that
sr\pa'g industrial nitrocellulose
ferations were profitable during the
Period of review, which is favorable
Indication that cross-subsidization does
Not occur, we have determined that this
information by itself is not conclusive.

18 conclusion is based on new

information in the record, which
necessitated careful reconsideration of
the issue. Thus, there is sound reason for
the difference in results on this issue.
The independent profitability of
industrial nitrocellulose in and of itself
is not a reliable indication of the
potential benefits arising from
government purchases of military
products and the potential funneling of
those benefits into the company's
industrial nitrocellulose operations. We
have no information on the profitability
of other industrial product lines or other
military product lines at SNPE, and
there are many other variables that
could affect the short-term profitability
of industrial nitrocellulose, such as
market demand, changes in exchange
rates, and fluctuations in input costs.

We disagree with Hercules’ assertion
that our reliance on tied benefits might
be valid only if SNPE were not owned
by the govenment. There is no
connection between government
ownership of SNPE and the effect of
potentially excessive prices paid for one
of the company's products. In fact,
carrying Hercules' erroneous
characterization of the French
government and SNPE as parent and
subsidiary to its logical extreme, it
would be difficult to explain why any
company would pay itself excessive
prices for anything or, if it did, how such
a practice could be intended to affect
anything but the particular product
receiving the excessive prices.
Concerning the benefits that Hercules
implies by the relationship of the French
government and SNPE, we have
consistently held that government
ownership per se does not confer a
subsidy. We have found that the 1972
creation of SNPE was in response to the
international obligations of the French
government and that the 1983
government equity infusions in SNPE
were made in accordance with
commercial considerations. The
company has earned a profit in every
year since 1972 except 1975. All this has
led us to conclude that SNPE has been
operated as an independent commercial
enterprise. See also, Department's
Positions on Comments 9, 10, and 11.

Furthermore, we have no basis for
concluding the SNPE owes its
profitability entirely to its military sales.
During the period of review, military
sales (including military nitrocellulose)
represented approximately 45 percent of
SNPE's total sales. As we stated in our
final determination (48 FR 11974):

The fact [that] SNPE, by virtue of its status
as the sole supplier of certain military
products, retains close business ties with the
government does not necessarily lead to the
conclusion that it cannot operate as a truly

commercial entity. In the United States, there
are a number of companies which function as
independent, commercial entities even though
they serve primarily or exclusively as defense
contractors. Petitioner Hercules also performs
defense work for the U.S. government. For
example, it manages and operates the U.S.
government-owed military nitrocellulose
plant at Radford, Virginia.

We acknowledge that military and
industrial nitrocellulose are co-products.
Under certain circumstances, we might
find that cross-subsidization between
similar products does occur. Without
diminishing the importance of the close
relation between the two products, we
believe that this information would be
more significant if we were dealing with
production subsidies. However,
Hercules alleges that the benefit occurs
not during the production process, but at
the point of sale. We also note that the
markets for-military and industrial
nitrocellulose are entirely different, and
the uses of the two products are entirely
different.

Finally, we disagree with SNPE that,
purely on the basis of our cost of
production analysis, we have proved
conclusively that industrial
nitrocellulose does not benefit from
cross-subsidization. Although such an
analysis may help to show, under
certain circumstances, whether or not
cross-subsidization occurs, it does not
by itself prove that cross-subsidization
does not occur in this case.

Comment 4: Hercules contends that
the Department has shifted the burden
of proof to the petitioner. The data
necessary to refute the Department’s
assumption on cross-subsidization are
beyond the petitioner's grasp. Instead of
granting SNPE the benefit of a favorable
assumption on this question, the
Department should draw an adverse
inference, as it did in the investigation.
It is standard Department practice to
draw adverse inferences against
recalcitrant parties. Furthermore,
section 776 of the Tariff Act in effect
provides that respondents have the
burden to prove the lack of receipt of
alleged subsidies once the investigation
is begun.

Department's position: Although we
have repeatedly noted Hercules’ failure
to furnish any evidence that the French
government pays excessive prices for
military nitrocellulose, we have not
shifted the burden of proof to the
petitioner. Rather, we have concluded
that any such proof would be irrelevant
without a clear indication that those
excessive prices encourage the
production or export of the product
subject to this investigation, industrial
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nitrocellulose. We have found no such
indication.

Section 776(b) of the Tariff Act does
not provide that respondents have the
burden to prove the lack of receipt of
alleged subsidies once the investigation
is begun. Rather, it provides that the
Department shall use “the best
information otherwise available . . .
whenever a party. . . refuses or is unable
to produce information requested in a
timely manner and in the form required.
..." Since SNPE and the French
government did not refuse to provide
any information that we requested in
this review, we are not using the best
information otherwise available.

Comment 5: Hercules contends that
the Department's position on cross-
subsidization creates an enormous
loophole in the countervailing duty law.
Following the Department's logic,
foreign governments will now be able to
subsidize their industries covertly by
purchasing at exorbitant prices
merchandise that is only slightly
different from the merchandise that is
exported to the United States. Unless
the Department further investigates the
potential indirect benefits to industrial
nitrocellulose from military
nitrocellulose sales, there will be
unlimited potential for similar subsidy
schemes in other cases.

SNPE argues that the Department’s
position does not create a loophole in
the law. On the contrary, if the
Department reversed itself, it would
create a loophole that would allow
petitioners to make unsubstantiated
allegations concerning issues requiring
disclosure of national security
information. The petitioner could count
on a subsidy finding since the
respondents would never be able to
disclose the information needed to
disprove the allegation.

Department’s position: We disagree
that our position on cross-subsidization
creates a loophole in the countervailing
duty law. As shown in our response to
Comment 2, we have used the concept of
tied benefits on numerous occasions.
Since our position is not a deviation
from past practice, we are neither
creating nor destroying an opportunity
for circumvention of the countervailing
duty law. Furthermore, where there is a
clear indication that a benefit tied to
products not under review directly or
indirectly affects merchandise subject to
the review, we will find that benefit
countervailable.

Comment 6: Hercules contends that
the Department should not allow SNPE
or the French government to avoid
providing data on military nitrocellulose
because of self-serving national security
claims. Neither the Tariff Act nor the

Agreement on Interpretation of Articles
VI, XVI, and XXIII of the General
Agreement on Tariffs and Trade (“the
Subsidies Code") recognizes national
security interests of the country under
investigation as an exception to another
country's right to use the “best
information available” in calculating
countervailing duties. In addition,
Congress has never approved the GATT.
19 U.S.C. 2504 (1982) specifically states
that in a conflict between a trade
agreement and a U.S. statute, the U.S.
law shall prevail.

To create a national security
exception to the best information
available requirement of section 776
would require the Department to accept
without qualification a foreign
government’s determinations on which
data are to be withheld for national
security reasons. The Department lacks
the legal authority to accept this option.
Furthermore, the precedent of a national
security exception to the best
information rule creates another
dangerous loophole through which
subsidizing countries might evade the
countervailing duty law.

SNPE on the other hand insists that
the Department should respect the
legitimate national security claims of the
French govrenment and SNPE. The
French Ministry of Defense has certified
to the Department that it could not
authorize the release of information
concerning its national security
interests. In the final determination in
this case, the Department stated that
such claims must be considered in
decisions regarding what constitutes the
“best information available."

Department's position: Article XXI of
the GATT provides that any contracting
party has the right to refuse disclosure
of information when it considers such
disclosure contrary to its security
interests. There is no direct conflict
between article XX1 of the GATT and
U.S. law. The Tariff Act does not
expressly prohibit the Department from
considering the national security
concerns of responding governments. In
such cases where there is no direct
confiict between U.S. and international
law, U.S. law should be construed so as
not to bring it into conflict with
international law or with an
international agreement of the United
States. See, Restatement of the Foreign
Relations Law of the United States
(Revised), section 134 (Tent. Draft No.
8—Vol. 1, 1985).

We therefore believe that, under
certain circumstances, we are justified
in considering the national security
concerns of responding governments.
Our standard is to determine whether
national security claims are being used

legitimately or merely as a blanket for
non-cooperation. In this case, we find
the French claims to be legitimate.

Comment 7: Hercules argues that any
precedent established by the finding of
cross-subsidization would not create an
unworkable administrative burden
because this type of subsidy would
apply only in those situations where the
products involved were closely related
(2.e., co-products) and the government
was purchasing one of the products to
inject funds into the company. Contrary
to the Department’s position, the
Department need not embrace a strict
“fungibility of money" approach in
analyzing the potential benefit to
industrial nitrocellulose from excessive
profits on military nitrocellulose. The
Department requires only specific cost
of production and sales data on military
nitrocellulose to ascertain the existence
of a cross-subsidy and subsequently to
quantify it. If the Department finds that
military nitrocellulose sales were meerly
a conduit for government assistance to
the production of industrial
nitrocellulose, it could impose
contervailing duties without adopting a
strict “fungibility of money” approach
across the board.

In contrast, SNPE contends that the
Department's acceptance of the
petitioner's novel theory of cross-
subsidization would create an
unworkable administrative burden. In
order to verify the existence of such
subsidization and to quantify it, the
Department would be required to make
a complete analysis of the profitability
of every product that the company under
investigation produces and also of the
sources and uses of funds for the
company as a whole, The petitioner's
theory involves the issue of the
fungibility of money and extends the
concept of subsidy beyond anything the
Department has been willing to accep!
in the past.

Department's position: A finding of
cross-subsidization in this case would
not create an unworkable administrative
burden. If we had a clear indication tha!
benefits on military nitrocellulose
directly or indirectly affected the
production of industrial nitrocellulose.
we could find a countervailable benefit.
Without the indication, we consider any
potential benefits on military
nitrocellulose to be tied to that product:
Difficulties in administration of the law
would arise not in the potential finding
of cross-subsidization, but in the
assumption of cross-subsidization in the
absence of evidence that benefits tied 10
a product outside the scope of review
affect a product under review. If we
made such an assumption, we might se!
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a precedent for such undesirable
practices as diluting benefits tied to a
product under investigation by
allocating the benefits over sales of all
products, diluting benefits on export
subsidies by allocating them over both
export and domestic sales, and
including benefits on sales to countries
other than the United States.

Comment 8: Hercules contends that
the creation of SNPE as an independent
entity was a transparent legal fiction
that the French government undertook
in accordance with its obligation under
the Treaty of Rome to “spin-off" certain
government monopolies. SNPE remains
under the government's de facto control.
The Department should treat all
transfers to SNPE from the government
as countervailable grants, given the vast
array of opportunities that a government
has to subsidize an enterprise under its
direct control. Since the French
government controls all data that would
substantiate the subsidization of SNPE
through transfers of assets and funds
since 1971, it is the French government
that has the burden to prove that these
transfers are not countervailable grants.

On the other hand, SNPE maintains
that there is no evidence in this case to
support Hercules' claim that the creation
of SNPE as a separate legal and
commercial entity was a legal fiction,
SNPE's predecessor, Service des
Poudres (SP), was an agency of the
French Ministry of Defense and, as such,
was not subject to the financial
reporting and accounting requirements
imposed on private companies. As part
of a government ministry, SP was not
fun as a profit-making enterprise. In
contrast, SNPE is an independent,
commercially motivated enterprise. It
must comply with the French Code of
Commerce, which regulates the business
conduct and financial reporting
requirements of private firms in France.

Department’s postion: We disagree
with Hercules' contentions, We
eXamined this allegation in the
Investigation, and Hercules has
Presented no new information that
Warrants a reversal of our decision in
the final determination.

_SNPE was organized in response to a
binding directive under the Treaty of

ome that provided that certain state
Monopolies be adjusted to operate on a
Competitive basis. Since our final

elermination, we have found no
evidence indicating that the creation of
PE was a “legal fiction” or that the

transfer of funds to SNPE was
fAuivalent to a grant, SNPE has
unctioned as an independently
9perated, profit-oriented enterprise
Since its creation, We disagree with
lercules' contention that the

government's almost total ownership of
SNPE belies any claims of independence
because we do not consider government
ownership of a business per se to be a
subsidy and we have found that SNPE
operates as an independent commercial
enterprise.

We agree with Hercules that SNPE's
de jure creation as a commercial entity
in and of itself is insufficient proof of
SNPE's independent status. Rather than
considering the company's legal status
in isolation, we have focused on the
company's actual commercial behavior
and have concluded that SNPE operates
as a de facto independent commercial
entity.

Comment 9: Hercules argues that, if
the Department maintains that SNPE's
creation was not a legal fiction, it should
still conclude that the company’s
creation was not consistent with
commercial considerations. The
Department must reconsider the
question of SNPE's intial commercial
viability in light of the Department's
refined methodology that requires an
evaluation of the commercial
consistency of equity infusions at the
time the investment decisions are made,

In the final determination, the
Department found that the creation of
SNPE was not inconsistent with
commercial considerations because:
government assets transferred to SNPE
were properly valued; since its
inception, SNPE operated in a
commercial fashion, and industrial
nitrocellulose operations and plant
improvements were financed from
operating revenues; except for one year,
SNPE achieved company-wide profits
since its inception; and finally, the
relatively small share of SNPE's overall
sales that industrial nitrocellulose
represents indicates that there is no
reason to believe SNPE was created
solely or primarily to subsidize the
production of industrial nitrocellulose.

Current Department methodology
stresses the commercial soundness of
government equity purchases at the time
those purchases are made if the
enterprise has no market price for its
shares. The Department has refined its
standard of equityworthiness to take
into account the company's prospects as
reflected in market studies, country and
industry forecasts, and project and loan
appraisals, all of which might predict
the company’s ability to generate a
reasonable rate of return in a
reasonable time. The Department has
stated that, where the past history of a
company is of little use in assessing its
future performance, it will place greater
emphasis on feasibility and market
studies.

In the case of SNPE, the Department
has noted that the company had no
financial “track record” prior to its
creation. In light of its revised equity
methodology, the Department should
reevaluate the creation of SNPE and
subsequent government equity infusions
in that company. In its original analysis,
the Department did not take into
account the history of SNPE's
predecessor, SP, and the commercial
prospects of SNPE at the time of its
formation, SNPE's subsequent
performance record is not relevant to
the determination of whether a subsidy
was conferred at the time of the equity
purchases, Current Department policy
focuses on whether the commercial
investor would have invested in SNPE
as a whole at the time the government
made the equity purchase. The
Department should therefore reexamine
the valuation of SNPE at the time of its
creation and compare this valuation of
assets to that of its predecessor
organization, SP,

SNPE argues that the initial
government equity infusion related to
the creation of SNPE cannot be
considered countervailable for the
period of review even if that infusion
were determined to be inconsistent with
commercial considerations, The
Department's policy dictates that it
cannot countervail in any given year an
amount greater than that which it would
have countervailed by treating the
government's equity infusion as an
outright grant. For the purpose of
calculating this maximum amount,
grants are allocated over the average
useful life of a company's renewable
physical assets, as determined by the
Internal Revenue Service. In the
chemical and allied products industry,
the average useful life of such assets is
9.5 years. As the creation of SNPE
occurred in 1971, 12 years prior to the
current period of review, no
countervailable subsidy could be found
even if the original infusion were treated
as a grant. Thus, Hercules' concern over
SNPE's lack of a proven financial “track
record” at the time of its creation is
irrelevant,

Department’s position: Because
Hercules has presented no new
information that affects our decision in
the final determination regarding the
creation of SNPE, we find no reason to
reconsider this issue. Hercules merely
relies on what it perceives to be our
revised equity methodology